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Forms  of  Judicial  Deference  in  Prison  Law 


Anyone  familiar  with  the  constitutional 
law  of  prisoners’  rights  knows  how 
ready  courts  are  to  find  against  prisoners 
in  the  name  of  “judicial  deference.”  It 
is  not  unreasonable  for  courts  to  grant 
a measure  of  deference  to  state  actors 
tasked  with  a job  as  complex,  challenging 
and  hazardous  as  running  prisons.  But  it 
is  also  the  role  of  the  courts  to  enforce 
the  Constitution,  and  if  that  role  is  not  to 
be  abdicated  then  the  need  for  deference 
ought  not  to  preclude  good  faith  imple- 
mentation of  constitutional  protections. 

Of  these  two  imperatives — judicial 
deference  and  meaningful  constitutional 
enforcement — the  former  is  arguably  the 
primary  driver  of  the  Supreme  Court’s 
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prisoners’  rights  jurisprudence.  Yet  taken 
as  a body,  the  cases  in  this  area  reveal  no 
principled  basis  for  determining  when 
deference  is  justified,  what  forms  it  may  le- 
gitimately take,  or  the  proper  limits  on  its 
use.  Instead,  the  mere  mention  of  “defer- 
ence” has  emerged  as  a catch-all  rationale 
for  curtailing  both  the  burden  on  prison 
officials  to  ensure  constitutional  prisons 
and  prisoners’  prospects  for  recovery,  even 
for  potentially  meritorious  claims. 

The  role  of  judicial  deference  in 
prison  law  merits  a longer  and  more  in- 
depth  treatment  than  that  offered  here. 
This  article  is  simply  a first  cut  at  the  is- 
sue. As  such,  it  does  three  things.  First,  it 
identifies  three  main  forms  that  deference 
takes  in  this  area  and  provides  examples  of 
the  deployment  of  each  in  prisoners’  rights 
cases.  Second,  it  highlights  moments 
in  cases  involving  the  Prison  Litigation 
Reform  Act  (PLRA)  where  the  Supreme 
Court  has  opted  not  to  defer  (thus  seem- 
ing to  reject  strategies  it  freely  employs 
elsewhere),  and  offers  a preliminary  hy- 
pothesis as  to  why  this  might  be.  Third 
and  finally,  this  article  calls  for  a theory 
of  deference  in  the  prison  law  context;  i.e., 
for  the  development  of  principles  to  guide 
judicial  deference  in  prison  law  cases  and 
to  set  appropriate  limits  on  its  use. 

I.  Deference  in  Action 

In  cases  concerning  prisoners’  consti- 
tutional rights,  the  imperative  of  judicial 
deference  takes  three  main  forms.  First 
and  most  obviously,  deference  is  doctrine- 
constructing.  In  this  aspect,  deference  to 
prison  officials  is  written  right  into  the 
substantive  constitutional  standards, 
yielding  rules  of  decision  that  tip  the 


scales  in  favor  of  the  defendants.  Second, 
deference  is  used  to  justify  procedural 
rule-revising  in  ways  that  transform  fa- 
miliar aspects  of  the  legal  process  into 
more  inherently  defendant-friendly  pro- 
cedural mechanisms.  Third,  deference 
spurs  situation-reframing,  or  the  recasting 
of  a procedural  or  factual  history  in  ways 
that  enhance  the  defendant’s  position  at 
the  plaintiff’s  expense. 

There  are  many  examples  of  deference 
operating  in  each  of  these  ways  in  the  Su- 
preme Court’s  prisoners’  rights  cases.  The 
most  obvious  example  of  deference  in  its 
first,  doctrine-constructing  form  is  Turner 
v.  Safley.1  In  Turner,  the  Court  held  that 
prison  regulations  that  burden  prisoners’ 
constitutional  rights  may  nonetheless  be 
upheld  if  they  are  “reasonably  related  to 
legitimate  penological  interests.”3  This 
holding  is  itself  deferential,  creating  a 
space  in  which  prison  officials  can  violate 
constitutional  rights  if  they  can  show  that 
doing  so  facilitates  running  the  prison. 
But  the  extent  to  which  Turner  writes 
deference  into  law  is  clearest  in  the  Court’s 
description  of  the  four  factors  courts  are 
to  use  to  determine  when  challenged  regu- 
lations satisfy  the  Turner  standard. 

The  four  factors  themselves  do  not 
necessarily  betray  a pro-deference  slant: 
courts  must  ask  (1)  whether  there  is  a 
‘“valid,  rational  connection’  between 
the  prison  regulation  and  the  legitimate 
governmental  interest  put  forward  to 
justify  it”;4  (2)  whether  there  are  “alter- 
native means  of  exercising  the  right  that 
remain  open  to  prison  inmates”;5  (3)  what 
“impact  accommodation  of  the  asserted 
constitutional  right  will  have  on  guards 
and  other  inmates,  and  on  the  allocation 
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NOTICE  OF  TERMINATION  OF  CLASS  ACTION 
AGAINST  TRANSCOR  AMERICA,  LLC 


TO:  ALL  INMATES  AND  DETAINEES  WHO  WERE  TRANSPORTED  BY 
TRANSCOR  AMERICA,  LLC  FOR  MORE  THAN  TWENTY-FOUR  (24) 
HOURS  CONTINUOUSLY 

If  you  were  transported  by  TransCor  America,  LLC  from  a jail,  prison,  or  state  hospital,  in 
restraints,  remained  in  the  vehicle  for  more  than  24  hours,  and  were  deprived  of  overnight 
sleep  in  a bed  between  February  14,  2006,  and  the  present,  you  were  a member  of  a class 
action  that  was  recently  terminated  in  federal  court  in  San  Francisco,  California.  YOU 

MUST  NOW  FILE  YOUR  OWN  ACTION  IF  YOU  WANT  TO  PRESERVE  YOUR 
RIGHTS.  TIME  IS  OF  THE  ESSENSE  SO  YOU  MUST  PROCEED  IMMEDIATELY! 

WHAT  HAPPENED? 

A case  was  filed  in  federal  court,  in  the  United  States  District  Court  for  the  Northern  District 
of  California,  on  February  14,  2008,  against  TransCor  America,  LLC,  by  Kevin  M.  Schilling, 
John  Pinedo,  and  William  Tellez,  on  behalf  of  themselves  and  those  similarly  situated, 
alleging  that  the  conditions  of  transport  violated  the  Constitutional  prohibition  of  cruel  and 
unusual  punishment  when  inmates  were  transported  for  more  than  24  hours,  fully  restrained, 
and  deprived  of  overnight  sleep  in  a bed.  The  case  was  initially  certified  to  proceed  as  a class 
action  and  the  statute  of  limitation  was  then  tolled  for  all  persons  in  the  class. 

On  August  8,  2012,  the  court  granted  the  defendants’  motion  for  summary  judgment,  finding 
that  the  mere  fact  that  a person  was  transported,  restrained,  and  denied  overnight  sleep  in  a 
bed  for  24  hours  did  not  violated  the  Eighth  Amendment.  On  October  1 1,  2012,  the  court 
denied  plaintiffs’  motion  to  amend  the  class  certification  order  to  establish  classes  of  persons 
transported  for  two,  three,  four  or  more  days.  The  effect  of  these  orders  is  to  restart  the  clock 
ticking  on  the  statute  of  limitations  applicable  to  claims  of  persons  who  had  been  in  the 
originally  certified  class.  Those  claims  may  be  barred  by  the  mere  passage  of  time,  unless 
you  take  immediate  action  to  preserve  your  rights  by  filing  your  own  action  in  court. 

HOW  DO  1 DETERMINE  H MY  CLAIM  IS  BARRED? 

The  statute  of  limitations  is  very  tricky  and  varies  from  state  to  state.  Generally,  the  statute 
begins  to  run  when  you  were  injured  (the  date  of  your  transport).  You  then  have  a certain 
amount  of  time  to  pursue  your  claim  by  filing  an  action  in  court.  Sometimes,  this  period  is 
extended  by  state  statute  because  of  confinement  or  disability,  but  these  statutes  vary  from 
state  to  state.  Sometimes,  you  must  first  exhaust  administrative  remedies  by  using  the  prison 
or  jail’s  grievance  procedures,  if  available.  If  this  class  action  was  filed  before  your  right  to 
file  a claim  expired,  the  time  to  file  was  stayed  or  tolled  until  the  court’s  recent  actions  when 
the  clock  started  ticking  again.  That’s  why  you  must  immediately  consult  with  attorneys  to 
find  out  how  and  when  you  must  act  in  order  to  protect  your  rights. 

WHAT  HAPPENS  IF  1 DO  NOTHING? 

If  you  do  nothing,  you  will  lose  any  right  you  had  to  seek  relief,  in  court,  for  being  subjected 
to  unconstitutional  treatment  during  transport  on  a TransCor  America,  LLC  vehicle. 

WHAT  DO  I DO  IF  1 WANT  TO  PROCEED? 

If  you  want  to  pursue  your  remedies,  you  must  immediately  consult  with  counsel  in  the  state 
where  you  presently  reside,  in  Tennessee  where  TransCor  America,  LLC  has  its  corporate 
offices,  or  in  any  state  through  which  you  were  transported,  to  determine  your  rights. 
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Judicial  Deference  (cont.) 

of  prison  resources  generally”;6  and  (4) 
whether  there  are  “ready  alternatives” 
by  which  prison  officials  can  realize  their 
interests  while  also  affording  prisoners  the 
exercise  of  their  rights.7 

But  the  Turner  Court’s  elaboration  of 
each  of  these  factors  leaves  no  doubt  that 
the  test  is  intended  to  be  extremely  defer- 
ential, and  provides  language  for  lower 
courts  to  draw  on  to  frame  this  deference 
as  a legal  mandate.  Thus,  the  Supreme 
Court  explained  (1)  that  “a  regulation 
cannot  be  sustained  where  the  logical 
connection  between  the  regulation  and 
the  asserted  goal  is  so  remote  as  to  render 
the  policy  arbitrary  or  irrational”;8  (2)  that 
“where  ‘other  avenues’  remain  available 
for  the  exercise  of  the  right,  courts  should 
be  particularly  conscious  of  the  measure 
of  judicial  deference  owed  to  correctional 
officers”;9  (3)  that  “in  the  necessarily 
closed  environment  of  the  correctional 
institution,  few  changes  will  have  no  rami- 
fications on  the  liberty  of  others  or  on  the 
use  of  the  prison’s  limited  resources”;10 
and  (4)  that  “if  an  inmate  claimant  can 
point  to  an  alternative  that  fully  accom- 
modates the  prisoner’s  rights  at  de  minimis 
cost  to  valid  penological  interests,  a court 
may  consider  that  as  evidence  that  the 
regulation  does  not  satisfy  the  reasonable 
relationship  standard.”11 

In  short,  having  plainly  instructed 
lower  courts  that  they  must  be  deferen- 
tial in  assessing  alternatives  (factor  2) 
and  that  any  change  to  a prison  regime 
will  necessarily  have  ramifications  for  the 
institution  (factor  3),  the  Turner  Court 
made  clear  that,  unless  the  challenged 
policy  is  found  to  be  an  “arbitrary  or  ir- 
rational” method  for  the  state  to  achieve 
its  stated  goals  (factor  1)  and  claimants 
can  identify  an  alternative  means  to  “fully 
accommodate”  their  rights  without  any 
appreciable  cost  to  the  prison  (factor  4), 
the  challenged  regulation  is  to  be  upheld. 
And  sure  enough,  it  is  a rare  case  decided 
under  Turner  in  which  the  (usually  pro  se) 
plaintiff  ultimately  prevails. 

Turner,  moreover,  is  hardly  the  only 
case  that  writes  deference  right  into  the 
standards.  In  Whitley  v.  Albers,'1  the  Su- 
preme Court  addressed  the  question  of 
when  the  use  of  force  violates  the  Eighth 
Amendment.  Although  previous  cases  had 
held  that  prison  officials  violate  the  Eighth 
Amendment  when  they  are  “deliberately] 
indifferen[t]”  to  prisoners’  basic  needs,13 


Whitley  held  that  use  of  force  against 
prisoners  is  only  unconstitutional  when 
applied  “maliciously  and  sadistically  for 
the  very  purpose  of  causing  harm.”14 
Absent  a showing  of  this  extremely  high 
(and  extremely  deferential)  mens  rea  stan- 
dard, no  use  of  force — however  excessive, 
however  unreasonable — will  be  found 
unconstitutional. 

And  in  Farmer  v.  Brennan ,15  the 
Court  defined  deliberate  indifference  as 
the  equivalent  of  criminal  recklessness, 
thereby  protecting  prison  officials  from 
liability  even  for  conditions,  however 
egregious,  about  which  they  should  have 
known  but  did  not.16  Farmer  framed  its 
holding  as  necessitated  by  the  language 
of  the  Eighth  Amendment;  in  Wilson  v. 
Seiter,'1  the  Court  had  found  that  “[i]f 
the  pain  inflicted  is  not  formally  meted 
out  as  punishment  by  the  statute  or  the 
sentencing  judge,  some  [subjective]  men- 
tal element  must  be  attributed  to  the 
inflicting  officer  before  it  can  qualify  [as 
punishment].”18  But  Wilsons  reasoning 
does  not  stand  up  to  scrutiny,19  and  once 
this  (pretextual)  justification  is  removed, 
it  is  hard  not  to  see  Farmers  holding  as  a 
product  of  the  Supreme  Court’s  determi- 
nation to  create  a zone  for  the  exercise  of 
official  discretion  undisturbed  by  consti- 
tutional imperatives. 

Deference  also  operates  in  the  Court’s 
prisoners’  rights  cases  in  the  second  way 
noted  above,  i.e.,  to  justify  the  altering  of 
existing  procedural  rules  in  ways  benefit- 
ing defendants  at  the  plaintiff’s  expense. 
One  early  example  of  this  form  of  defer- 
ence in  practice  is  found  in  the  1977  case 
of  Jones  v.  North  Carolina  Prisoners’ 
Labor  Union , Inc.20  At  the  time,  North 
Carolina  permitted  prisoners  to  join  a 
labor  union  but  imposed  rules  prohibit- 
ing members  from  holding  meetings  or 
soliciting  new  members.  Union  members 
who  broke  those  rules  were  subject  to 
discipline.  Prisoners  belonging  to  the 
union  brought  suit,  alleging  violation  of 
their  First  Amendment  rights  of  speech 
and  association.21  The  defendants  argued 
that  the  restrictions  were  justified  on 
grounds  of  prison  security — specifically, 
the  concern  that  some  union  members 
could  “establish  a power  bloc”  within  the 
prison  that  “could  be  utilized  to  cause 
work  slowdowns  or  stoppages  or  other 
undesirable  concerted  activity.”22 

A three-judge  District  Court  panel, 
although  crediting  the  sincerity  of  the 
defendants’  beliefs,  also  heard  expert  evi- 
dence to  the  contrary  and  thus  concluded 
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that  the  “expert  opinion  evidence”  was 
“conflicting.”23  Noting  that  “not  one  scin- 
tilla of  evidence”  had  been  offered  to  show 
that  the  union  had  ever  interfered  with  the 
prison’s  operations,24  the  panel  ultimately 
found  itself  unpersuaded  that  the  solicita- 
tion prohibition  was  “necessary  or  essential 
to  security  and  order  in  the  prisons.”25 
Having  thus  weighed  the  testimony  in  its 
capacity  as  finder  of  fact,  the  District  Court 
panel  found  for  the  prisoners.26 

The  Supreme  Court,  however,  re- 
versed.27 Emphasizing  “the  wide-ranging 
deference  to  be  accorded  the  decisions  of 
prison  administrators,”28  Justice  Rehn- 
quist  took  issue  not  with  the  substance 
of  the  panel’s  reasoning,  but  with  its 
approach  to  weighing  the  evidence.  As 
he  put  it: 

Without  a showing  that  [defendants’ ] 
beliefs  were  unreasonable,  it  was  error  for 
the  District  Court  to  conclude  that  [ they ] 
needed  to  show  more.  In  particular,  the 
burden  was  not  on  [defendants]  to  show 
affirmatively  that  the  Union  would  be  det- 
rimental to  proper  penological  objectives 
or  would  constitute  a present  danger  to 
security  and  order.  Rather,  such  consider- 
ations are  peculiarly  within  the  province 
and  professional  expertise  of  corrections 
officials,  and,  in  the  absence  of  substantial 
evidence  in  the  record  to  indicate  that  the 


officials  have  exaggerated  their  response 
to  these  considerations,  courts  should 
ordinarily  defer  to  their  expert  judgment 
in  such  matters.29 

In  other  words,  although  it  is  ordi- 
narily the  job  of  the  trier  of  fact  to  hear 
witness  testimony — including  expert 
testimony — and  to  weigh  the  evidence  pre- 
sented, Justice  Rehnquist  made  clear  that 
in  prison  cases,  unless  there  is  “substantial 
evidence”  to  suggest  that  the  prison  offi- 
cials’ response  was  “exaggerated,”  courts 
are  to  presume  the  correctness  of  their 
assertions.30  This  mandated  deference 
is  more  than  an  acknowledgment  that 
people  with  expertise  in  running  prisons 
are  likely  to  have  a deeper  understanding 
of  the  matter.  At  trial,  the  District  Court 
heard  direct  testimony  supporting  the 
prisoners’  position  from  a range  of  expe- 
rienced prison  administrators.31  In  other 
words,  the  experts  on  both  sides  had  plen- 
ty of  experience  and  expertise.  But  North 
Carolina  Prisoners’  Union  made  it  clear 
that  it  is  the  defendants  to  whom  the  court 
should  defer,  crediting  their  testimony 
absent  an  affirmative  “showing  that  [their] 
beliefs  were  unreasonable,”  thereby  freeing 
the  defendants  from  the  usual  expectation 
that  their  own  evidence  characterizing  the 
situation  will  be  subject  to  challenge  and 
meaningful  judicial  scrutiny. 

A more  recent  example  of  the  alter- 
ing of  established  procedural  rules  in  the 
prisoners’  rights  context  in  the  name  of  def- 
erence is  found  in  the 
2006  case  of  Beard  v. 
Banks}1  In  Banks, 
prisoners  held  in 
Pennsylvania’s 
“long-term  segrega- 
tion unit”  (LTSU) 
challenged  on 
First  Amendment 
grounds  a policy 


denying  them  access  to  newspapers, 
magazines  and  personal  photographs.  The 
District  Court,  applying  the  Turner  stan- 
dard, granted  summary  judgment  to  the 
defendants,  and  although  the  Third  Circuit 
reversed,  the  Supreme  Court  sided  with  the 
District  Court.33  In  particular,  a plurality 
of  the  Court  found  “a  valid,  rational  con- 
nection” between  the  challenged  policy  and 
the  “governmental  interest  put  forward  to 
justify  it.”34  According  to  the  defendants, 
the  restriction  was  necessary  to  “motivate 
better  behavior  on  the  part  of  particularly 
difficult  prisoners”  in  the  LTSU.35 

In  finding  for  the  defendants,  the 
Supreme  Court  plurality  relied  on  the 
assertion  of  the  prison’s  deputy  superin- 
tendent that  incentives  for  good  behavior 
in  the  control  unit  were  highly  limited, 
and  that  “the  Policy  serves  to  encourage ... 
progress  and  discourage  backsliding.”36 
Banks  contested  the  motion  for  summary 
judgment  on  the  grounds  that  “contact 
with  the  [outside]  world  generally  favors 
rehabilitation.”37  For  its  part,  the  Third 
Circuit  found  insufficient  evidence  that 
the  ban  on  publications  and  personal 
photos  “was  implemented  in  a way  that 
could  modify  behavior”  or  to  suggest 
that  the  defendants’  “deprivation  theory 
of  behavior  modification  had  any  basis 
in  real  human  psychology,  or  had  proven 
effective  with  LTSU  inmates.”38  And  in 
dissent.  Justice  Stevens  closely  scrutinized 
the  government’s  justification  in  light  of 
the  realities  in  the  control  unit,  and  made  a 
compelling  case  on  the  facts  that  summary 
judgment  was  inappropriate.39 

Because  the  case  involved  a grant  of 
summary  judgment,  the  arguments  sup- 
porting the  prisoners’  position  offered  by 
the  Third  Circuit  and  in  Justice  Stevens’ 
dissent  have  particular  significance.  Or- 
dinarily, a grant  of  summary  judgment 
is  appropriate  only  when,  taking  the 


SureShot  Books  a Premier  Bookstore  for  Inmate's 


Legal  Law  Books,  Magazines,  Newspaper 
Subscriptions,  Sports,  Urban  Books 
& Career  Education  Books. 

( Largest  Selection  of  Spanish  Publications ) y 


SureShot  Books,  P.O.  Box  924,  Nyack,  NY  10960 
www.sureshotbooks.com 


: 


A4 


ST 


MARILEE  MARSHALL  & ASSOCIATES,  ATTORNEYS  AT  LAW 


California  State  Bar  Board  of  Specialization 

Certified  Criminal  Law  and 
Appellate  Law  Specialist 

If  you  have  a California  case 
you  need  a California  lawyer! 

(213)489-7715 


State  and  Federal  Appeals  and  Writs, 
Lifer  Parole  Hearings  and  Related  Writs 

29  years  of  success 

523  West  Sixth  Street,  Suite  1109 

Los  Angeles,  CA.  90014 

marileemarshallandassociates.com 


January  2013 


4 


Prison  Legal  News 


evidence  in  the  light  most  favorable  to 
the  non-moving  party,  no  triable  issue  of 
material  fact  exists.40  In  cases  governed 
by  Turner,  summary  judgment  should 
therefore  be  denied  if  there  is  sufficient 
evidence  on  which  a jury  could  find  that 
no  “valid,  rational  connection”  existed 
between  the  challenged  policy  and  the 
proffered  justifications  for  it. 

Arguably,  the  Court  of  Appeals  in 
Banks  offered  reason  enough  to  deny 
the  motion:  given  the  lack  of  supporting 
evidence  for  the  behavior  modification 
theory,  a reasonable  jury  could  well  fail 
to  find  a legitimate  penological  justifica- 
tion for  the  challenged  policy.  Yet  Justice 
Breyer  concluded  otherwise.  Writing  for 
a plurality  of  the  Court,  he  found  that  the 
Third  Circuit  placed  too  high  a burden 
on  the  defendants,  according  “too  little 
deference”  to  the  judgment  of  prison  of- 
ficials about  such  matters.41  This  notion 
may  at  first  seem  perplexing,  since  the 
summary  judgment  standard  requires 
courts  to  “draw  all  justifiable  inferences 
in  favor  of  the  nonmoving  party.”42  But 
when  the  case  involves  prisoners,  Justice 
Breyer  held,  “we  must  distinguish  between 
evidence  of  disputed  facts  and  disputed 
matters  of  professional  judgment.”43  And 
“[i]n  response  to  the  latter,  our  inferences 
must  accord  deference  to  the  views  of 
prison  authorities.  Unless  a prisoner  can 
point  to  sufficient  evidence  regarding 
such  issues  of  judgment  to  allow  him  to 
prevail  on  the  merits,  he  cannot  prevail  at 
the  summary  judgment  stage.”44  In  other 
words,  in  cases  brought  by  prisoners,  even 
before  any  discovery  has  been  allowed, 
the  plaintiff  must  overcome  the  strong 
presumption  that  already  exists  in  favor 
of  the  defendants’  view  of  what  is  neces- 
sary to  run  the  prisons,  and  convince  the 
court  not  just  that  a reasonable  jury  could 
find  in  the  plaintiff’s  favor  but  that  it  will 


necessarily  do  so. 

The  Banks  decision  turns  the  sum- 
mary judgment  standard  on  its  head, 
clearing  the  way  for  defendants  to  prevail, 
even  in  the  face  of  strong  opposing  argu- 
ments, so  long  as  they  can  provide  even  a 
colorable  argument  for  their  position.  As 
Justice  Ginsburg  observes  in  her  Banks 
dissent,  the  defendants’  showing  in  this 
case — based  purely  on  the  defendants’ 
own  conclusory  statements — “is  slim,  the 
kind  that  could  be  made  to  justify  virtu- 
ally any  prison  regulation  that  does  not 
involve  physical  abuse.”45  Yet  the  point 
of  the  summary  judgment  standard,  she 
notes,  is  to  determine  whether  defendants 
are  “entitled  to  a judgment  as  a matter 
of  law.”46  This  conclusion  ought  only  to 
be  reached  without  trial  in  cases  where 
no  reasonable  jury  could  find  otherwise. 
Yet  based  on  the  standard  as  reframed  by 


Justice  Breyer,  “[i]t  suffices  for  [prison  of- 
ficials] to  say,  in  our  professional  judgment 
the  restriction  is  warranted.”47 

Third  and  finally,  the  imperative  of 
judicial  deference  operates  in  prisoners’ 
rights  cases  to  recast  relevant  facts  in  ways 
that  deny  or  disregard  the  real-life  experi- 
ences of  prisoners,  thereby  undermining 
the  force  of  the  constitutional  claim 
at  issue.  Some  examples:  In  Rhodes  v. 
Chapman  f the  Supreme  Court  rejected  a 
per  se  challenge  to  the  practice  of  double- 
celling  under  the  Eighth  Amendment49 
on  the  ground  that  it  did  not  “create 
other  conditions  intolerable  for  prison 
confinement.”50  The  Court  reached  this 
conclusion  although  the  great  weight  of 
the  evidence  indicated  that  “a  long-term 
inmate  must  have  to  himself”  a minimum 
of  fifty  square  feet  of  floor  space  “in  or- 
der to  avoid  serious  mental,  emotional, 
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and  physical  deterioration” — and  that, 
after  accounting  for  the  bed  alone,  even 
“without  making  allowance  for  any  other 
furniture  in  the  room”  (e.g.,  toilet,  sink, 
locker,  shelves,  etc.),  the  remaining  square 
footage  per  person  was  approximately 
“20-24  square  feet,  an  area  about  the  size 
of  a typical  door.”51 

In  Whitley  v.  Albers,  the  Supreme 
Court  upheld  a directed  verdict  for  the 
defendants  on  a claim  of  unconstitutional 
use  of  force  brought  by  a prisoner  shot 
by  an  officer  in  the  course  of  a prison 
disturbance.52  Writing  for  the  Court, 
Justice  O’Connor  emphasized  that  at  the 
time  of  the  shooting  a riot  was  in  prog- 
ress, “a  guard  was  still  held  hostage,”  and 
“[t]he  situation  remained  dangerous  and 
volatile.”53  Yet  as  Justice  Marshall  noted 
in  dissent,  in  a case  appealing  a directed 
verdict  for  the  defendants,  the  “facts  must 
be  viewed  in  the  light  most  favorable”  to 
the  plaintiff,  and  in  this  case  the  plaintiff 
had  presented  “substantial  testimony”  at 
trial  to  show  that  by  the  time  the  officer 
shot  him,  “the  disturbance  had  subsided,” 
that  “only  one  prisoner” — a man  named 
Klenk — ’’remained  in  any  way  disruptive,” 
and  that  the  guard  who  had  been  taken 
hostage  in  the  melee  “was  not,  in  fact,  in 
danger,”  but  “had  been  put  into  a cell  by 
several  inmates  to  prevent  Klenk  from 
harming  him.”54 

In  Overton  v.  Bazzetta,55  the  Court 
upheld  on  Turner  grounds  a total  ban  on 
visitors  for  Michigan  prisoners  who  had 
two  or  more  substance  abuse  infractions. 


Pursuant  to  Turner,  the  Court  conceded 
that,  “[w]ere  it  shown  that  no  alternative 
means  of  communication  existed,  ...  it 
would  be  some  evidence  that  the  regula- 
tions were  unreasonable,”  but  then  went 
on  to  find  that  “communications]  with 
persons  outside  the  prison  by  letter  and 
telephone”  were  sufficient  alternatives.56 
The  Court  thus  waved  away  the  seemingly 
valid  concerns  that  such  alternatives  are 
“inadequate  for  illiterate  inmates  and  for 
communications  with  young  children”  and 
that  “phone  calls  are  brief  and  expensive,” 
on  the  telling  formalistic  grounds  that 
“[alternatives  to  visits  need  not  be  ideal,” 
but  “need  only  be  available.”57 

And  perhaps  most  striking  of  all,  in 
Lewis  v.  Casey, 58  Justice  Scalia  maintained 
that  prisoners’  right  of  access  to  the 
courts — the  right,  after  Bounds  v.  Smith,59 
to  “adequate  law  libraries  or  adequate 
assistance  from  persons  trained  in  the 
law”60 — entails  only  the  right  to  “bring  to 
court  a grievance  that  the  inmate  wished 
to  present,”61  and  not  to  litigate  effectively 
once  in  court.”62  Yet  as  anyone  familiar 
with  the  legal  process  is  well  aware,  and  as 
the  Bounds  Court  emphasized,  “[i]t  would 
verge  on  incompetence  for  a lawyer  to 
file  an  initial  pleading  without  research- 
ing such  issues  as  jurisdiction,  venue, 
standing,  exhaustion  of  remedies,  proper 
parties,  [etc.].”63  Moreover,  the  Bounds 
Court  noted  that  the  state’s  response  to  a 
pro  se  pleading  “will  undoubtedly  contain 
seemingly  authoritative  citations.  Without 
a library,  an  inmate  will  be  unable  to  rebut 
the  State’s  argument.”64  Without  legal  as- 
sistance through  the  life  cycle  of  a claim, 
in  other  words,  it  is  hard  to  see  how  a 


prisoner’s  right  of  access  to  the  courts  is 
to  have  any  meaning. 

Read  separately,  there  may  well  be  an 
explanation  for  the  Supreme  Court’s  posi- 
tion in  each  of  these  cases.  A per  se  ban  on 
double-celling  may  have  been  impossible 
for  the  states  to  implement,  making  such 
a holding  an  expenditure  of  the  Court’s 
political  capital  to  no  purpose.  Finding 
for  the  plaintiff  in  Albers  might  perhaps 
have  chilled  the  ability  of  prison  officials 
to  respond  adequately  to  disturbances  in 
their  facilities.  Striking  down  the  ban  on 
visitation  for  Michigan  prisoners  with 
multiple  substance  abuse  violations  may 
have  deprived  the  prison  of  an  available 
incentive  for  prisoners  to  avoid  drugs 
and  alcohol  while  in  custody.65  And  mak- 
ing the  right  of  court  access  meaningful 
over  the  life  cycle  of  a legal  claim  would 
surely  tax  prison  systems.  Yet  in  none  of 
these  cases  is  the  Court  forthright  about 
these  possible  implications,  which  might 
have  allowed  explicit  consideration  of  the 
legitimacy  of  allowing  such  concerns  to 
dictate  constitutional  outcomes.  Instead, 
in  its  quest  to  reach  the  desired  result,  the 
Court  simply  pretends  that  the  facts,  as 
framed  by  the  Court,  require  the  stipu- 
lated outcome,  reasoning  in  ways  that  not 
only  favor  the  defendants  but  also  seem 
willfully  to  deny  the  real-life  experience 
of  prisoners — even  when  the  nature  of 
that  experience  is  the  gravamen  of  the 
legal  complaint. 

In  sum,  far  from  achieving  a bal- 
ance between  appropriate  deference  and 
appropriate  constitutional  enforcement, 
the  Court’s  prisoners’  rights  case  law 
seems  instead  to  be  a jurisprudence  of 
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evasion,  justified  by  talismanic  reference 
to  the  need  to  defer  to  prison  officials. 
The  overall  impression  is  of  an  area  of 
constitutional  law  that  preserves  the  form 
in  each  case  yet  lacks  what  is  arguably 
the  heart  of  the  enterprise:  a good  faith 
assessment  of  each  claim  in  light  of  ap- 
plicable constitutional  principles,  fairly 
and  consistently  applied.  At  times,  the 
Court’s  reasoning  in  these  cases  verges  on 
casuistry — or  outcome-oriented  results — 
which  should  trouble  anyone  committed 
to  the  rule  of  law. 

II.  Limiting  the  Creative  Use  of 
Deference:  The  Court  and  the  PLRA 

In  the  Supreme  Court’s  prison- 
ers’ rights  cases,  deference  is  routinely 
deployed — usually  explicitly,  although 
sometimes  implicitly66 — to  justify  out- 
comes benefiting  defendants  at  the 
expense  of  plaintiffs.  Yet  in  a related  body 
of  doctrine,  those  cases  involving  the 
PLRA,  one  finds  the  Court  eschewing  the 
deferential  strategies  that  it  freely  employs 
in  other  prisoners’  rights  cases. 

This  is  not  to  say  that  such  deferen- 
tial strategies  are  not  present  in  PLRA 
cases.  One  obvious  example  can  be  found  in 
Woodford  v.  Ngo,67  in  which  the  Court  held 


that  failure  to  properly  exhaust  a prison’s 
grievance  procedure,  whatever  the  circum- 
stances, constitutes  a procedural  default.68 
After  Woodford,  prisoners  must  “complete 
the  [grievance]  process  in  accordance  with 
the  applicable  procedural  rules,  including 
deadlines,  as  a precondition  to  bringing 
suit  in  federal  court.”69  Ngo  argued  that 
this  holding  would  only  incentivize  “prison 
administrators  to  devise  procedural  require- 
ments ...  designed  to  trap  unwary  prisoners 
and  thus  to  defeat  their  claims,”  but  the 
Supreme  Court  brushed  this  concern  aside, 
asserting  instead  that  prison  officials  “con- 
cerned about  maintaining  order  ...  have  a 
reason  for  creating  and  retaining  grievance 
systems  that  provide  ...  a meaningful  op- 
portunity for  prisoners  to  raise  meritorious 
grievances.”70  For  those  familiar  with  the 
actual  dynamics  of  carceral  institutions,  the 
Court’s  reasoning  seemed  very  much  at  odds 
with  the  realities  of  prison  life. 

In  other  of  the  Court’s  PLRA-related 
cases,  however,  there  is  a refusal  to  endorse 
at  least  some  of  the  deferential  strategies 
that  the  Court  has  readily  adopted  in  its 
prisoners’  rights  jurisprudence.  In  Jones 
v.  Bock,1'  for  example,  the  Court  rebuffed 
efforts  by  the  Sixth  Circuit  to  impose  ad- 
ditional procedural  burdens  on  prisoners 


bringing  claims.72  Inspired  by  the  PLRA’s 
exhaustion  requirement,73  the  Sixth  Cir- 
cuit had  adopted  a number  of  procedural 
rules,  not  present  in  the  text  of  the  statute, 
intended  “to  implement  this  exhaustion 
requirement  and  facilitate  early  judicial 
screening”  of  prisoner  complaints.74  As 
the  Jones  Court  noted,  these  new  rules 
had  no  basis  in  either  the  PLRA — which 
simply  states  that  prisoners  may  not 
bring  suit  in  federal  court  “until  such  ad- 
ministrative remedies  as  are  available  are 
exhausted”75 — or  in  the  Federal  Rules  of 
Civil  Procedure.76 

As  has  been  seen,  the  Supreme 
Court’s  prisoners’  rights  cases  feature 
other  examples  of  well-established  proce- 
dural rules  being  rewritten  to  bolster  the 
position  of  prison  officials  at  the  expense 
of  prisoners.  In  Jones,  however,  the  Court 
took  a dim  view  of  such  an  undertaking. 
The  Court  credited  the  Sixth  Circuit  with 
good  faith  in  the  matter,  assuming  its 
motive  in  imposing  the  restrictive  rules 
was  only  to  ensure  that  “the  ‘new  regime’ 
mandated  by  the  PLRA  for  prisoner  com- 
plaints ...  functioned]  effectively.”77  Yet  it 
stated  clearly  that  “courts  should  gener- 
ally not  depart  from  the  usual  practice 
under  the  Federal  Rules  on  the  basis  of 
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perceived  policy  concerns.”78  Indeed,  the 
Court  admonished  the  Sixth  Circuit  that 
doing  so  would  exceed  the  authority  of 
the  courts  in  the  constitutional  scheme.79 
Nor,  the  Jones  Court  emphasized,  should 
the  federal  courts  read  into  a statute  a 
congressional  intent  to  reframe  a stan- 
dard judicial  practice;  if  Congress  had 
“meant  to  depart  from  the  norm,”  the 
statute  would  offer  some  indication  to 
that  effect.80 

The  Jones  Court  thus  took  the  Sixth 
Circuit  somewhat  to  task  for  doing  what 
the  Court  itself  did  in  North  Carolina  Pris- 
oners’ Union  and  in  Banks.  Admittedly, 
there  are  differences  between  the  cases. 
Jones  involved  statutory  interpretation, 
and  the  statute  itself  provided  the  Court 
with  a firm  baseline  from  which  to  assess 
the  Sixth  Circuit's  creative  rulemaking.  By 
contrast,  North  Carolina  Prisoners’  Union 
and  Banks  involved  constitutional  claims, 
as  to  which  the  Supreme  Court  sets  its  own 
baseline.  In  the  statutory  context  it  is  up 
to  Congress  to  weigh  the  various  policy 
concerns,  whereas  in  the  universe  of  con- 
stitutional claims,  that  burden  falls  to  the 
Court.  But  this  distinction  may  obscure 
as  much  as  it  reveals.  For  one  thing,  in 
Banks  the  Court  rewrote  the  Federal  Rules 
as  freely  as  did  the  Sixth  Circuit  in  Jones', 
after  Banks,  the  summary  judgment  rules 
for  prisoner  cases  are  different,  and  more 
defendant-friendly,  than  in  other  cases. 
If  this  is  not  “departing]  from  the  usual 
practice  under  the  Federal  Rules  on  the 
basis  of  perceived  policy  concerns,”81  it  is 
hard  to  know  what  would  be.  As  for  the 
(re)description  of  the  district  court’s  role 
in  evaluating  evidence  in  prison  cases  in 
North  Carolina  Prisoners’  Union,  Justice 
Rehnquist  did  not  even  try  to  ground  the 


change  in  any  constitutional  principles. 

And  Jones  is  not  the  only  PLRA  case 
in  which  the  Court  distances  itself  from 
the  deferential  approach  it  employs  else- 
where in  its  prison  law  cases.  The  Supreme 
Court’s  PLRA  jurisprudence  also  betrays 
some  inclination  to  reject  a second  form  of 
deference  found  throughout  its  prisoners’ 
rights  cases:  reframing  the  facts  in  ways 
sympathetic  to  defendant  prison  officials. 
Certainly,  the  PLRA  cases  still  show  signs 
of  this  strategy,  as  the  above  discussion 
of  Woodford  suggests.  But  in  Brown  v. 
Plata 82 — the  most  consequential  prison 
case  in  almost  two  decades — the  Court 
declined  the  invitation  issued  in  Justice 
Alito’s  dissent  to  interpret  the  facts  in  a 
way  that,  although  defendant-friendly,  was 
stubbornly  at  odds  with  the  reality  of  the 
case.  In  doing  so,  the  Court  showed  itself 
able  to  acknowledge  strategic  behavior  on 
the  part  of  prison  officials  and  to  credit 
the  reality  of  prison  life  as  experienced  by 
prisoners — capacities  rarely  on  view  in  the 
Court’s  prisoners’  rights  cases. 

The  legal  question  presented  in  Plata 
was  whether  a three-judge  panel,  formed 
pursuant  to  18  U.S.C.  § 3626,  exceeded 
its  authority  when  it  ordered  California 
to  reduce  its  prison  population  to  137.5% 
of  the  rated  capacity  of  its  facilities.83 
Writing  for  the  Court,  Justice  Kennedy 
recognized  that,  although  the  order  was 
“of  unprecedented  sweep  and  extent,”  the 
“medical  and  mental  health  care  provided 
by  California’s  prisons”  had  “for  years 
...  fallen  short  of  minimal  constitutional 
requirements,”  and  that  “[ejfforts  to  rem- 
edy the  violation  ha[d]  been  frustrated  by 
severe  overcrowding....”84 

The  majority  opinion  recited  in  detail 
some  of  the  many  disturbing  facts  of 
the  case,  including  that,  due  to  “a  short- 
age of  treatment  beds,  suicidal  inmates 
may  be  held  for  prolonged  periods  in 


telephone-booth  sized  cages  without 
toilets”;  that  one  such  prisoner,  having 
“been  held  in  such  a cage  for  nearly  24 
hours,”  was  found  “standing  in  a pool  of 
his  own  urine,  unresponsive  and  nearly 
catatonic”  because  prison  officials  had 
“no  place  to  put  him”;85  and  that  due  to 
lack  of  space,  “up  to  50  sick  inmates  may 
be  held  together  in  a 12-by  20-foot  cage 
for  up  to  five  hours  awaiting  treatment.”86 
Justice  Kennedy  then,  as  Linda  Green- 
house aptly  put  it  in  a New  York  Times 
opinion  piece,  “plowed  methodically 
through  every  section  of  the  [PLRA]” 
and  agreed  with  the  panel’s  conclusion  as 
to  each.87  Acknowledging  the  deference 
it  owed  to  the  panel’s  findings  of  fact, 
the  Court  credited  the  panel’s  account  of 
the  evidence  and  echoed  the  realism  that 
attended  the  panel’s  deliberations  as  well 
as  its  reluctance  to  allow  the  defendants’ 
implausible  assertions  to  derail  statutorily 
authorized  remedial  efforts. 

Ordinarily  there  would  be  nothing 
surprising  here;  appellate  courts  under- 
take this  sort  of  review  all  the  time.  But 
for  a prison  law  case,  Plata' s majority 
opinion  was  notable  for  what  it  did  not 
do,  i.e.,  avail  itself  of  any  of  the  deferen- 
tial moves  that  more  typically  inform  the 
Court’s  rulings  in  this  area.  It  did  not,  for 
example,  rewrite  the  rules  of  appellate 
review,  but  forthrightly  acknowledged  that 
“[w]ith  respect  to  the  three-judge  court’s 
factual  findings,  this  Court’s  review  is 
necessarily  deferential.”88  In  assessing  the 
panel’s  conclusion  that  overcrowding  was 
the  “primary  cause”  of  the  violation — as 
it  needed  to  be  if  the  panel’s  order  was  to 
satisfy  § 3626 — the  Court  even  passed  up  a 
chance  to  justify  de  novo  review.  Although 
it  noted  that  the  “issue  of  primary  cause 
presents  a mixed  question  of  law  and 
fact,”  it  found  that,  in  this  case,  “the  mix 
weighs  heavily  on  the  fact  side.”89 
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It  was  left  to  Justice  Alito  in  his  dis- 
sent to  advocate  the  recasting  of  rules 
governing  appellate  review.  Although 
it  is  standard  practice  for  trial  courts 
to  assess  expert  testimony  as  part  of  its 
fact-finding  role,  Justice  Alito  insisted 
that,  given  the  issue  presented,  the  weigh- 
ing of  expert  evidence  in  this  case  was 
of  a different  order.  As  he  put  it,  when 
a trial  court  considers  expert  testimony 
“on  broad  empirical  questions  such  as 
the  efficacy  of  preventing  crime  through 
the  incapacitation  of  convicted  criminals,” 
its  “choice  is  very  different  from  a classic 
finding  of  fact  and  is  not  entitled  to  the 
same  degree  of  deference  on  appeal.”90 
Justice  Alito  offered  no  justification  for 
this  departure  from  the  standard  rules  of 
appellate  review  beyond  this  recitation  of 
the  substantive  issue;  indeed,  he  seemed 
not  even  to  realize  such  a justification  was 
warranted.  Perhaps  more  revealing  still. 
Justice  Alito’s  dissent  made  clear  that  no 
amount  of  evidence  could  convince  him 
that  the  panel  had  satisfied  its  obligation 
under  § 3626(a)(1)  to  “give  substantial 
weight  to  any  adverse  impact  on  public 
safety.”91 

Justice  Kennedy’s  opinion  in  Plata  is 
also  notable  for  its  eschewal  of  the  third 


form  deference  can  take  in  prison  law 
cases,  a stance  evident  in  its  willingness 
to  take  the  record  at  face  value  and  ac- 
cept the  facts  as  given  without  seeking 
to  reframe  them  in  defendant-friendly 
ways.  Again,  it  was  left  to  Justice  Alito 
in  dissent  to  present  the  facts  in  a man- 
ner inconsistent  with  the  record,  which 
he  did  most  obviously  in  his  discussion 
of  the  PLRA’s  narrow  tailoring  require- 
ment. The  three-judge  panel  had  found 
that  without  reducing  prison  overcrowd- 
ing, the  state  would  be  unable  to  ensure 
the  constitutionality  of  its  medical  and 
mental  health  care.  It  based  this  finding 
on  California’s  many  years  of  noncom- 
pliance with  seventy-plus  judicial  orders 
issued  in  the  two  cases  that  resulted  in  the 
Plata  ruling.92  As  the  panel  explained,  it 
was  not  that  the  defendants  were  unaware 
of  what  reforms  were  needed,  but  that  the 
state  had  plainly  demonstrated  over  two 
decades  its  inability  to  effect  them.93 

Justice  Alito’s  discussion  brushed 
this  history  aside.  Instead,  it  focused  nar- 
rowly on  what  it  would  take  to  remedy 
the  “deficiencies”  in  the  prison’s  medical 
and  mental  health  care  delivery  systems,94 
and  reads  as  if  its  proposed  solutions  had 
simply  escaped  judicial  notice.  According 


to  Justice  Alito: 

Many  of  the  problems  [ identified  by 
the  Court ] could  be  addressed  without  re- 
leasing prisoners  and  without  incurring  the 
costs  associated  with  a large-scale  prison 
construction  program.  Sanitary  procedures 
could  be  improved;  sufficient  supplies  of 
medicine  and  medical  equipment  could  be 
purchased;  an  adequate  system  of  records 
management  could  be  implemented;  and  the 
number  of  medical  and  other  staff positions 
could  be  increased.  Similarly,  it  is  hard  to 
believe  that  staffing  vacancies  cannot  be 
reduced  or  eliminated  and  that  the  quali- 
fications of  medical  personnel  cannot  be 
improved  by  any  means  short  of  a massive 
prisoner  release. 95 

Justice  Alito  thus  concluded  that 
“[wjithout  specific  findings  backed  by 
hard  evidence,  this  Court  should  not  ac- 
cept the  counterintuitive  proposition  that 
these  problems  cannot  be  ameliorated  by 
increasing  salaries,  improving  working 
conditions,  and  providing  better  training 
and  monitoring  of  performance.”96  In 
the  context  of  this  case,  however.  Justice 
Alito’s  reasoning  is  wholly  at  odds  with 
the  facts.  Taken  together,  the  histories  of 
Plata  and  Coleman  (the  two  consolidated 
cases  at  issue)  featured  over  two  decades 
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of  the  state’s  inability  to  implement  the 
particular  changes — including  those  listed 
by  Justice  Alito — that  all  parties  agreed 
were  necessary  to  ensure  constitutional 
levels  of  medical  and  mental  health  care. 
The  panel  issued  its  order  after  years  of 
working  with  the  state  to  try  to  bring 
about  constitutional  compliance,  finally 
concluding  that  no  progress  could  be 
expected  absent  a reduction  in  overcrowd- 
ing. Yet  Justice  Alito  wrote  as  if  the  panel’s 
order  was  its  first  resort,  and  as  if  the 
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decades  of  failed  efforts  at  compliance 
had  never  occurred. 

Thus,  in  Plata,  at  least  two  forms  of 
deference  typical  of  prisoners’  rights  cases 
were  on  view  in  Justice  Alito’s  dissent 
while  the  majority  eschewed  them  both 
in  favor  of  a systematic  and  even-handed 
analysis  of  the  questions  presented. 
Perhaps  too  much  should  not  be  made 
of  this  departure  from  the  Court’s  usual 
treatment  of  prison  law  issues;  the  case 
was  so  massive  and  the  conditions  so 
extreme  that  there  is  unlikely  ever  to  be 
another  like  it.  Still,  it  seems  noteworthy 
that  the  two  cases  in  which  the  Court  most 
obviously  abstained  from  using  the  forms 
of  deference  it  employs  elsewhere  in  the 
prison  law  context  are  PLRA  cases. 

With  the  passage  of  the  PLRA, 
Congress  enacted  a set  of  rules  to  govern 
prisoners’  rights  cases  that,  as  with  the 
standards  established  in  Turner,  Farmer 
and  Whitley,  directly  manifest  the  im- 
perative of  judicial  deference  to  prison 
officials.  Some  of  these  same  provisions, 
moreover,  impose  additional  procedural 
burdens  on  prisoners  bringing  § 1983  ac- 
tions, creating  exceptions  to  established 
rules  for  the  prisoners’  rights  context 
much  like  the  Court  did  in  North  Carolina 


•f  hy  (puesf  for 
Ouf-of-Prinf  Games 
Endefh  Here. 


m-ffiLE 

KniGftfJ 
GAMES 

I 


Find  those  rare  games  and  also  save  up 
to  50%  on  retail  products!  We  buy,  sell 
and  trade  for  new  and  out-of-print 
RPGs,  Miniatures  and  Wargames. 

View  our  online  inventory  of 
over  75,000  products  or  write 
for  a free  catalog  to 
2242  Kennedy  Rd.  Janesville,  Wl  53545 

Thousands  of  gamers  can't  be  wrong! 
Satisfaction  is  guaranteed! 


UJWUI.n0BLEIllGHf.O0M 


Prisoners’  Union  and  Banks.  It  may  only 
be  a coincidence  that  Jones  and  Plata  are 
both  PLRA  cases.  But  it  is  also  possible 
that  even  a Court  ordinarily  inclined  to 
adopt  deliberative  strategies  sympathetic 
to  defendant  prison  officials  may  hesitate 
to  do  so  in  cases  where  the  applicable 
law  already  features  both  highly  defer- 
ential substantive  standards  and  a host 
of  procedural  rules  rewritten  to  be  more 
onerous  for  prisoners  than  for  other  § 1983 
plaintiffs.  Perhaps  even  in  the  prison  law 
context  there  is  an  implicit  upper  limit  to 
how  much  deference  to  defendant  prison 
officials  the  Court  is  willing  to  tolerate. 

Of  course,  any  such  account  must 
allow  for  possible  variation  among  the 
Justices.  Justice  Scalia,  for  one,  implies 
in  his  Plata  dissent  that  at  least  in  some 
cases  there  is  no  limit  to  his  determination 
to  find  a way  to  rule  against  prisoners. 
Not  one  to  mince  words,  Justice  Scalia 
dismissed  the  panel’s  proceedings  as  “a  ju- 
dicial travesty”  and  its  order  as  “absurd.”97 
Lest  one  think  his  assessment  is  based  on 
considered  analysis  of  the  facts  in  light 
of  the  relevant  PLRA  provisions,  Justice 
Scalia  made  clear  that,  even  had  the  order 
satisfied  the  PLRA’s  requirements  to  the 
letter,  it  would  not  have  been  enough  for 
him.  As  he  put  it,  “[o]ne  would  think  that, 
before  allowing  the  decree  of  a federal 
district  court  to  release  46,000  convicted 
felons” — a misstatement  of  the  order,98 
it  bears  noting — “this  Court  would  bend 
every  effort  to  read  the  law  in  such  a way 
as  to  avoid  that  outrageous  result.”99 

This  language  reinforces  the  strong 
impression  that  a canvassing  of  the 
Court’s  prison  law  cases  already  creates — 
that  rather  than  applying  the  relevant 
law  in  good  faith  to  the  facts  of  cases 
involving  prisoners,  at  least  some  Justices 
(and,  by  extension,  some  appellate  and 
district  court  judges)  will  “bend  every 
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effort  to  read  the  law”  to  favor  defendant 
prison  officials  at  the  expense  of  prisoner 
plaintiffs. 

III.  Toward  a Principled 
Theory  of  Deference 

Of  course,  the  Supreme  Court  does 
not  always  find  for  the  defendants  in  pris- 
oners’ rights  cases.100  Nor  is  the  Court’s 
invocation  of  deference  in  prison  law  cases 
always  misplaced.101  The  problem  in  pris- 
oners’ rights  cases,  and  in  prison  law  cases 
more  generally,  is  not  the  use  of  deference 
per  se  but  rather  the  lack  of  any  guiding 
principles  for  its  application. 

If  the  Court’s  prison  law  jurispru- 
dence is  to  be  legitimate,  a theory  of 
judicial  deference  for  the  prison  law 
context  is  needed  in  order  to  address  the 
questions  of  when  deference  is  justified, 
what  forms  it  may  legitimately  take,  which 
aspects  of  a court’s  deliberations  it  may 
appropriately  influence  and  the  proper 
limits  on  its  use.  The  examples  cited  in  this 
article  suggest  that  a focus  on  prison  law 
cases  would  be  a worthwhile  place  to  begin 
crafting  such  a theory.  Relevant  ques- 
tions would  include  whether  deference 
in  practice  takes  any  forms  beyond  those 
identified  herein  (and  indeed  whether  what 


has  been  described  as  forms  of  deference 
are  accurately  characterized  as  such); 
whether  these  cases  suggest  any  patterns 
as  to  when  and  in  what  forms  deference  is 
invoked;  and  whether  those  patterns  reveal 
any  principled  bases  for  its  invocation. 

At  the  same  time,  efforts  to  develop  a 
principled  account  of  judicial  deference  in 
the  prison  law  context  should  also  reach 
beyond  the  cases,  to  consider  at  a more 
abstract  level  when,  if  ever,  it  is  appropri- 
ate for  courts  to  make  the  kinds  of  moves 
routinely  seen  in  the  Supreme  Court’s 
prisoners’  rights  jurisprudence.  Doing  so 
will  require  grappling  directly  with  the 
various  institutional  concerns  that  might 
explain  the  Court’s  determination  to  defer 
in  this  context.  These  concerns  have  been 
staples  of  the  federal  courts’  prison  law 
cases  for  over  a century.  Most  prominent 
among  them  is  the  notion  of  relative  in- 
stitutional competency;  i.e.,  the  view  that 
prison  officials  and  not  the  courts  have 
the  expertise  necessary  to  deal  with  the 
“complex  and  intractable”  problems  of 
American  prisons.102  But  they  also  include 
more  general  concerns  with  the  demands 
of  federalism  and  separation  of  powers, 
as  well  as  with  the  possibility  of  inviting  a 
deluge  of  frivolous  prisoner  complaints. 


The  legal  field  termed  “prison  law” 
in  this  article  is  actually  an  amalgam  of 
several  areas  of  law,  chief  among  them 
administrative  law  and  constitutional  law. 
Issues  of  judicial  deference — or  “levels  of 
scrutiny”  in  the  constitutional  context — 
are  central  to  both  these  areas,  and  any 
inquiry  into  appropriate  deference  for 
the  prison  law  context  may  thus  also  need 
to  consider,  and  likely  wrestle  with,  the 
tensions  in  both  administrative  and  con- 
stitutional law  between  judicial  power  on 
the  one  hand  and  executive  and  legislative 
power  on  the  other. 

Of  the  two,  administrative  law  in 
general  seems  particularly  relevant  to  an 
inquiry  into  appropriate  limits  on  defer- 
ence. Prisons  are  run  by  government 
agencies,  albeit  agencies  with  special  status 
in  the  administrative  law  universe.  Much 
of  the  doctrine  in  the  administrative  law 
arena  is  concerned  with  the  appropriate 
scope  of  judicial  deference  to  agency 
determinations.  A set  of  questions  thus 
naturally  arises:  In  what  ways  does  or 
should  deference  in  the  prison  law  context 
differ  from  deference  granted  to  other 
administrative  agencies?  Ought  prisons 
to  be  treated  the  same  as  other  agencies? 
To  what  extent  should  the  answer  depend 
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Judicial  Deference  (cont.) 


on  the  nature  of  the  challenged  regulation 
or  practice?  On  the  process  by  which  it 
was  established?103  As  for  constitutional 
law,  considering  the  ways  scholars  and 
the  Justices  themselves  understand  and 
justify  the  various  levels  of  scrutiny  courts 
bring  to  bear  on  constitutional  claims 
may  prove  useful  to  the  crafting  of  a 
principled  approach  to  deference  in  the 
prison  context. 

This  way  of  approaching  the  issue  as- 
sumes that  deference  in  the  prison  context 
may  be  understood  at  least  to  some  extent 
as  a species  of  a general,  cross-doctrinal 
legal  concept.  To  some  readers,  however, 
this  notion  may  seem  to  give  the  Court 
too  much  credit.  Given  its  minimal  efforts 
to  justify  the  extent  to  which  it  defers  to 
prison  officials,  and  given  that  at  least 
two  forms  that  deference  takes  in  this 
context — the  re-fashioning  of  procedural 
rules  to  disadvantage  prisoners,  and  a 
persistent  readiness  to  interpret  the  facts 
to  favor  defendants — seem  at  least  on 
the  surface  of  questionable  legitimacy, 
and  given  the  Court’s  generally  evident 
determination  to  find  ways  to  allow  de- 
fendant prison  officials  to  prevail,  one 
might  instead  regard  the  Court’s  repeated 
invocation  of  deference  in  its  prison  law 
cases  as  just  a makeweight:  a convenient, 
authoritative-seeming  basis  on  which  to 
ensure  that  prisoners  almost  always  lose. 
Seen  in  this  light,  it  is  misguided  to  think 
that  the  Court’s  use  of  “deference”  in 
other  cases  will  illuminate  the  use  of  this 
practice  in  the  prison  context;  although 


the  term  is  found  elsewhere,  in  practice 
there  is  no  meaningful  commonality. 

There  may  be  something  to  this  skep- 
tical view.  Certainly,  on  the  surface,  there 
seems  scant  resemblance  between,  for  ex- 
ample, the  kinds  of  burdens  the  Supreme 
Court  imposes  on  administrative  agencies 
before  it  will  defer  to  their  expertise  in  the 
crafting  of  regulations  pursuant  to  their 
statutory  authority  and  the  broad  grants 
of  discretion  to  prison  officials  embodied 
in  the  Court’s  prisoners’  rights  doctrine. 
It  is,  moreover,  hard  to  square  the  Court’s 
heightened  scrutiny  in  cases  involving 
fundamental  constitutional  rights  in 
general  with  the  deferential  review  ac- 
corded policies  and  practices  burdening 
the  fundamental  constitutional  rights  of 
prisoners. 

Yet  the  fact  that  a close  examination 
of  forms  of  judicial  deference  is  likely  to 
reveal  the  prison  law  context  as  an  outlier, 
and  even  as  an  area  of  systematic  judicial 
bias  against  a particular  plaintiff  class, 
does  not  diminish  the  potential  value  of 
such  an  investigation.  To  the  contrary, 
exposing  dissimilarity  in  the  way  judicial 
deference  is  used  in  other  doctrinal  con- 
texts as  compared  with  its  use  in  prison 
law  cases  would  only  reinforce  the  need 
for  a principled  account  of  deference  in 
the  prison  context.  Such  a comparative 
exercise,  moreover,  is  sure  to  provide  po- 
tentially useful  guidance  for  the  crafting 
of  such  an  account,  drawn  from  instances 
in  which  the  Court  more  aggressively 
exercises  its  obligations  of  constitutional 
enforcement  and  judicial  review. 

At  the  same  time,  efforts  to  make 
sense  of  the  use  of  judicial  deference  in  the 


prison  context  may  also  yield  insights  of 
broader  doctrinal  relevance.  For  example, 
exploring  the  possibility  that  the  Court’s 
prison  law  jurisprudence  is  informed  by 
an  implicit  animus  toward  the  affected 
class  will  invite  engagement  with  the  more 
overtly  normative  issues  raised  in  Car- 
olene  Products’  famous  footnote  four,104 
including  whether  and  to  what  extent  the 
political  status  of  plaintiffs  in  general  may 
justifiably  influence  judicial  deliberations. 
Further,  examining  forms  of  judicial  def- 
erence in  the  prison  context  may  offer  a 
typology  with  general  application. 

All  told,  given  the  complexity  of  our 
nation’s  carceral  system,  deference  to 
prison  officials  may  well  be  more  readily 
justified  than  judicial  deference  in  other 
contexts.  But  even  so  there  remains  an  ur- 
gent need  for  clearly  articulated  principles 
for  the  deployment  of  deference.  Absent 
such  principles,  we  are  left  with  a body  of 
law  that  seems  very  much  stacked  against  a 
group  of  people  who  are  sorely  in  need  of 
fair  treatment,  yet  who  find  even  their  most 
meritorious  claims  regarding  violations  of 
their  constitutional  rights  getting  nowhere, 
due  at  least  in  part  to  judicial  deference 
to  defendant  prison  officials.  A system 
like  this  cannot  be  regarded  as  legitimate 
by  those  it  most  affects — nor,  arguably, 
by  anyone  who  believes  in  the  precept  of 
“equal  justice  under  law.”105  FI 

ENDNOTES 
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On  December  12,  2012,  after  a “rau- 
cous” hearing  with  four  hours  of 
testimony,  the  Louisiana  Public  Service 
Commission  (LPSC)  voted  to  lower  the 
cost  of  telephone  calls  made  from  state 
prisons  and  local  jails.  With  rates  of  $.30 
per  minute  and  surcharges  to  set  up  phone 
accounts,  calls  made  by  Louisiana  prison- 
ers were  previously  around  15  times  the 
cost  of  freeworld  phone  calls.  The  rate  cut 
will  be  a relief  for  families  of  the  roughly 
40,000  people  held  in  prisons  and  jails  in 
Louisiana. 

The  proposal  to  reduce  the  phone 
rates  first  came  before  the  LPSC  for  a vote 
on  November  15,  2012.  At  that  hearing, 
Commissioners  Foster  L.  Campbell  and 
Jimmy  Field  voted  in  favor  of  the  proposal 


while  Commissioners  Eric  Skrmetta  and 
Clyde  Holloway  voted  against.  Respond- 
ing to  pleas  from  sheriffs.  Commissioner 
Lambert  C.  Boissiere  III  abstained,  want- 
ing to  give  the  sheriffs  another  month 
to  review  the  proposal  before  deciding 
whether  he  would  vote  in  favor  of  cutting 
prison  and  jail  phone  rates.  The  LPSC 
then  voted  3-2  to  defer  the  vote  until 
December. 

Former  prisoners,  prisoners’  family 
members,  attorneys  and  advocates  took 
the  stand  at  the  LPSC  hearings  in  Novem- 
ber and  December  to  testify  in  support  of 
lowering  the  high  costs  of  prison  phone 
calls  so  they  could  more  easily  communi- 
cate with  friends,  loved  ones  and  clients 
behind  bars. 


January  2013 


14 


Prison  Legal  News 


“I  have  the  10-year-old,  who  wants 
to  hear  from  her  father.  ‘Mom,  can  Dad 
call?  Can  he  call  this  month?’”  said  Es- 
pinola  Quinn  at  the  November  15  LPSC 
hearing. 

“The  telephone  calls  are  really  all 
[my  children]  have,  and  in  some  cases  and 
some  months,  they  don’t  even  have  that,” 
Quinn  stated. 

Louisiana  sheriffs  raised  the  strongest 
opposition  to  the  statewide  phone  rate 
reduction.  Sheriffs  claimed  that  the  loss  of 
revenue  from  the  high  phone  rates  would 
negatively  impact  corrections  budgets. 
Sheriff  Newell  Normand  of  Jefferson 
Parish,  Louisiana  said  his  office  makes 
$1  million  a year  off  prisoner  phone  calls; 
of  that  amount,  $830,000  is  used  to  “help 
pay  other  expenses.” 

Louisiana,  which  incarcerates  the 
most  people  per  capita  in  the  nation,  is 
not  unlike  the  more  than  40  other  states 
that  make  money  off  kickbacks  from 
prison  phone  calls.  However,  the  Loui- 
siana Department  of  Corrections’  new 
contract  with  Securus  Technologies  for 
phone  services  at  the  Angola  Penitentiary 
and  10  other  state  prisons  includes  a 70% 
commission  rate  - one  of  the  highest 
kickbacks  for  prison  telephone  calls  in 
the  United  States. 

Commissioner  Campbell’s  initial 
proposal  included  a 25%  rate  cut  for 
all  prison  and  jail  phone  calls  and  the 
removal  of  costly  surcharges.  Under  the 
proposed  revised  rates,  consumers  would 
pay  a $1.69  connection  fee  and  $.05  per 
minute.  This  would  reduce  the  average 
cost  of  a 10-minute  call  from  Louisiana 
prisoners  to  $2.19  from  $3.00  - an  almost 
30%  reduction  in  overall  call  rates. 

At  its  December  12  hearing,  however, 
the  LPSC  arrived  at  a compromise:  it  cut 
the  rates  by  25%  for  phone  calls  made 
by  prisoners  to  “family,  clergy,  govern- 
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ment  agencies,  schools,  legal  aid,  clinics, 
rehabilitative  organizations  and  other  spe- 
cifically named  entities.”  Consistent  with 
Commissioner  Campbell’s  proposal,  the 
surcharges  for  prison  phone  calls  - such 
as  a $6.95  fee  for  establishing  a phone 
account  and  a $5.00  processing  fee  for 
obtaining  a refund  of  unused  time  - will 
be  eliminated. 

“This  is  a big  victory  for  fairness  in 
the  treatment  of  thousands  of  Louisiana 
families  with  members  who  are  incarcer- 
ated,” said  Campbell,  who  chairs  the 
LPSC.  “The  exorbitant  rates  they  have 
been  paying  to  speak  by  telephone  with 
loved  ones  behind  bars  will  now  come 
down  by  a third.” 

Norris  Henderson,  executive  director 
of  VOTE-NOLA  and  a former  prisoner, 
testified  at  the  hearings.  “This  is  a great 
day  for  the  families  with  loved  ones  inside 
the  jails  and  prisons  of  Louisiana,”  he 
said.  “I  want  to  think  the  members  of  the 
Commission  who  ...  put  their  constituents 
first.  For  me  this  has  been  a struggle  for 
over  37  years.” 

How  corrections  officials  will  decide 
which  call  recipients  will  fit  under  the  new 
rate  structure  is  yet  to  be  determined. 

The  Campaign  for  Prison  Phone 
Justice,  jointly  led  by  Prison  Legal  News, 
Media  Action  Grassroots  Network 
and  Working  Narratives,  congratulates 
Louisiana  activists  and  advocates  on  their 
victory  in  reducing  prison  phone  costs. 
The  Campaign  is  pushing  for  an  end  to 
exorbitant  prison  phone  rates  across  the 


nation  - for  more  information,  visit  www. 
phonejustice.org  or  see  page  27  of  this 
issue  of  PLN.  FI 


Sources:  www.digital.turn-page.com,  www. 
theadvocate.com,  www.pewstates.org,  www. 
thenewsstar.  com 
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Over  almost  23  years  of  publishing 
PLN,  the  saddest  duty  I have  had 
as  editor  has  been  noting  the  passing  of 
many  of  our  friends  and  supporters.  One 
person  who  liked  my  PLN  obituaries,  and 
thought  I wrote  them  well,  was  my  father, 
Rollin  Wright,  who  was  also  PLN s pub- 
lisher and  our  first  office  manager  before 
we  even  had  an  office.  He  asked  me  to 
write  his  obituary  when  the  time  came, 
and  I am  sad  to  report  that  that  time  has 
come.  Rollin  died  on  December  10,  2012 
at  the  Palm  Beach  County  Hospice  in 
West  Palm  Beach,  Florida  from  compli- 
cations related  to  kidney  cancer.  He  was 
86  years  old. 

When  Ed  Mead  and  I started  Prison 
Legal  News  in  1990,  we  were  both  incar- 
cerated in  different  maximum-security 
prisons  in  Washington  state.  We  needed 
someone  who  could  track  our  donations 
and  pay  the  bills  to  publish  and  mail  what 
was,  at  that  time,  a hand-typed  ten-page 
newsletter.  Our  initial  volunteer  proved 
to  be  unreliable  and  so  did  the  next  one. 
As  Ed  noted  in  the  August  1990  PLN 
editorial,  “The  sharp  eyed  reader  will 
have  noticed  our  new  return  address  for 
the  newsletter.  This  is  the  3rd  new  address 
in  four  issues,  and  it  isn’t  even  in  Wash- 
ington state.  Paul’s  dad  in  Florida  has 
agreed  to  be  our  outside  publisher  until 
such  time  as  we  are  able  to  build  a core 
of  people  willing  to  do  the  job  here  in  the 
Northwest.” 

In  July  1990  I asked  my  dad  if  he 
would  handle  PLN’s  mail  on  a temporary 
basis  until  we  found  someone  reliable 
who  could  do  so  in  Washington,  which 
I did  not  think  would  take  more  than  a 
few  months.  He  readily  agreed,  and  a few 
months  turned  into  six  years.  He  initially 
kept  track  of  donations  on  the  back  of 
an  envelope.  When  he  went  through 
three  envelopes  he  thought  we  might  be 
around  for  a while,  so  he  bought  some 
ledger  books. 
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From  the  Editor 

by  Paul  Wright 

My  father  would  have  never  called 
himself  an  activist  or  a revolutionary  or  a 
radical.  He  was  born  in  Michigan  in  1926 
and  in  his  senior  year  of  high  school  was 
drafted  into  the  Navy,  where  he  spent  the 
remainder  of  World  War  II  guarding  coal 
ships  on  the  Great  Lakes.  Following  his 
discharge  at  the  end  of  the  war,  he  rode  the 
railroads  around  the  country  for  two  years 
and  saw  the  United  States  before  returning 
to  Michigan,  where  he  worked  in  various 
factories.  After  being  laid  off  several  times 
he  decided  that  government  employment 
was  steadier,  if  lower  paying,  and  went  to 
work  for  the  U.S.  Postal  Service  in  Florida, 
eventually  retiring  after  30  years. 

At  the  time  he  agreed  to  be  PLN’s 
publisher,  we  had  around  80  subscrib- 
ers and  a budget  of  $50  per  month.  We 
steadily  grew  after  that.  When  PLN 
formed  a non-profit  corporation  in  1991, 
my  father  was  one  of  the  founding  board 
members;  he  remained  on  the  board  of 
directors  until  his  death.  He  knew  noth- 
ing about  publishing  or  about  prisoners’ 
rights,  but  he  had  common  sense,  was 
honest  and  knew  a lot  about  postal  regu- 
lations, which  is  what  propelled  us  to  get 
our  non-profit  mailing  status  in  order  to 
reduce  our  postage  costs. 

By  the  time  PLN  hired  its  first  paid 
staff  member  in  1996  to  handle  our  office 
operations,  our  subscriber  list  had  grown 
to  over  1,200,  which  resulted  in  a major 
time  commitment.  And  it  was  not  just 
time  but  also  money.  The  cost  of  office 
supplies,  forwarding  mail  to  me  in  prison, 
and  phone  calls  when  I called  collect  to 
ask  about  PLN-related  matters  were  all 
expenses  my  father  paid  out  of  pocket 
and  refused  reimbursement.  He  said  that 
was  his  contribution  to  the  struggle,  and 
the  least  he  could  do. 

He  actually  did  a lot  more.  During 
the  17  years  I was  incarcerated  I could 
always  count  on  my  parents  for  their 
support.  Whenever  I was  being  placed 
in  the  hole  for  some  excuse  or  other,  my 
father  would  call  prison  officials  and  ask 
them  why  I was  in  seg.  He  would  then  call 
each  day  until  I was  out  of  seg.  When  the 
Washington  DOC  tried  to  transfer  me  out 
of  state  and  could  not  find  a state  to  ac- 
cept me,  he  and  my  mother  called  and  met 
with  prison  officials  to  let  them  know  they 
did  not  want  me  to  be  transferred  from 
Washington.  Despite  the  considerable 


distance  and  expense,  my  parents  visited 
me  at  least  once  a year,  sometimes  twice, 
going  from  Florida  to  whatever  remote 
prison  in  Washington  where  I was  held 
at  the  time. 

My  father  did  not  just  advocate  for  me 
as  his  son.  He  advocated  for  all  prisoners  as 
a class,  and  also  for  other  individual  pris- 
oners. In  the  course  of  publishing  PLN  he 
corresponded  with  many  of  our  subscrib- 
ers and  became  friends  with  quite  a few 
of  them.  He  saved  many  of  the  letters  he 
received  from  incarcerated  correspondents, 
especially  those  on  death  row. 

As  I write  this  editorial  on  Christmas 
day,  I have  spent  the  past  week  trying  to 
organize  his  files  and,  in  doing  so,  am 
finding  the  affidavits  he  provided  in  PLN 
lawsuits  in  our  early  years,  letters  he  wrote 
to  various  parole  and  clemency  boards 
on  behalf  of  his  friends,  letters  prisoners 
sent  him,  his  ACLU  membership  card  (he 
joined  after  I went  to  prison),  and  letters 
from  prison  officials  concerning  me  and 
PLN.  For  someone  who  never  considered 
himself  an  activist,  he  did  more  than  many 
self-proclaimed  activists  have  done. 

My  father  had  a lot  of  good  qualities 
- far  more  than  I will  ever  have.  In  the  47 
years  I knew  him,  I never  heard  him  say 
anything  bad  or  negative  about  anyone. 
People  who  knew  him  longer  than  I have 
agreed  on  this.  He  was  generous,  caring 
and  loving,  and  most  importantly  he  never 
gave  up  on  me  or  stopped  helping  and 
loving  me  from  the  day  I was  born  until 
the  day  he  died.  I am  glad  that  not  only 
did  he  live  to  see  me  get  out  of  prison,  but 
that  we  were  able  to  enjoy  eight  Christ- 
mases together  after  my  release,  even  if 
we  missed  this  last  one. 

In  lieu  of  flowers,  donations  in  honor 
of  Rollin  Wright  can  be  sent  to  the  Human 
Rights  Defense  Center,  PO.  Box  2420, 
Brattleboro,  VT  05303.  Donations  can 
also  be  made  online  at  www.prisonlegal- 
news.org,  or  by  phone  at  (802)  257-1342. 
Had  it  not  been  for  my  father’s  volunteer 
help  and  support  between  1990  and  1996, 
PLN  would  not  exist  today.  This  issue, 
which  is  dedicated  to  Rollin,  is  being 
mailed  a bit  late  due  to  his  death;  we  will 
be  back  on  our  regular  publishing  sched- 
ule next  month. 

We  wish  our  readers  all  the  best  in 
the  New  Year  and  hope  it  is  better  than 
the  last.  P 
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FBI  Reports  Drop  in  Violent  Crime;  DO  J Reports  Increase 


Violent  crime  fell  nationally  in  201 1 ac- 
cording to  the  FBI’s  annual  Uniform 
Crime  Report,  released  in  October  2012. 
The  FBI  reported  a 3.8  percent  drop  in 
violent  crime  - including  murder,  forc- 
ible rape,  robbery  and  aggravated  assault 
- with  an  estimated  1 .2  million  violent  of- 
fenses nationwide.  The  data  was  collected 
from  18,233  law  enforcement  agencies  on 
the  federal,  state,  tribal  and  local  levels. 

Although  violent  crime  declined  to  an 
average  rate  of  386.3  offenses  per  100,000 
population,  there  were  certain  subcatego- 
ries that  showed  increases.  For  example, 
the  homicide  rate  in  towns  with  10,000  or 
fewer  residents  rose  18  percent  in  2011; 
however,  this  was  after  a 23  percent  drop 
the  previous  year. 

There  were  14,612  homicides  in  2011, 
a slight  decline  from  14,722  in  2010  but  the 
lowest  number  of  murders  in  the  past  two 
decades.  Firearms  were  used  in  homicides 
more  than  two-thirds  of  the  time. 

With  respect  to  property  crimes, 
larceny  and  vehicle  thefts  decreased  while 
the  number  of  burglaries  rose  slightly; 
on  average,  property  offenses  dropped  .5 
percent  nationwide.  There  were  approxi- 


mately 9 million  property  crimes  in  201 1, 
or  an  average  rate  of  2,908.7  per  100,000 
population.  Estimated  annual  losses  from 
property  offenses  were  $15.6  billion. 

Although  the  reasons  for  the  decline  in 
violent  and  property  crime  are  unknown, 
experts  cited  a variety  of  possible  factors, 
including  improved  policing  strategies, 
more  people  in  prisons  and  jails,  an  aging 
population  and  technological  improve- 
ments in  crime  prevention.  At  a time  of 
high  unemployment  and  economic  insta- 
bility, conventional  wisdom  would  expect 
levels  of  crime  to  increase,  not  drop. 

According  to  the  National  Crime  Vic- 
timization Survey  (NCVS),  also  released 
in  October  2012  by  the  Bureau  of  Justice 
Statistics  of  the  U.S.  Department  of  Justice 
(DOJ),  violent  crime  has  in  fact  increased. 

During  the  last  decade  researchers 
have  found  that  only  about  half  of  all 
violent  crimes  and  around  40  percent 
of  property  offenses  are  reported  to  the 
police.  The  NCVS,  however,  counts  both 
reported  and  unreported  crimes,  gathering 
information  about  offenses  against  people 
age  12  and  older  from  self-reported  data 
obtained  during  a national  survey  of  al- 


most 80,000  U.S.  households. 

The  NCVS  indicated  that  violent 
crime  soared  17  percent  in  2011  - the 
first  year-to-year  increase  since  1993. 
The  increase  was  primarily  driven  by  an 
upward  trend  in  the  number  of  aggravated 
and  simple  assaults.  The  NCVS  data  also 
showed  an  increase  in  total  property  crime, 
including  a 14  percent  rise  in  burglaries. 

Despite  the  increase  in  violent  offenses 
reported  by  the  NCVS,  the  survey  noted 
that  “crime  still  remains  at  historical  low 
levels.” 

“A  17  percent  increase  is  a pretty 
small  rate  relatively  to  where  we  were  20 
years  ago.  That’s  important  to  remember,” 
observed  Prof.  William  Pridemore,  who 
teaches  criminal  justice  at  Indiana  Uni- 
versity in  Bloomington. 

The  NCVS  does  not  include  homicide- 
related  data,  while  the  FBI  Uniform  Crime 
Reports  do  not  track  simple  assaults  or 
arsons.  The  reports  are  used  in  conjunc- 
tion with  each  other  to  determine  trends 
in  crime  rates  nationwide.  FI 

Sources:  Associated  Press,  New  York  Times, 
www.csmonitor.com,  CNN,  www.fbi.gov 
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Venezuelan  TV  Station  Fined  $2.16  Million  for  Prison  Reporting 


Globovision  is  the  last  remaining 
Venezuelan  television  station  that 
is  openly  critical  of  President  Hugo 
Chavez.  In  May  2010,  Globovision  presi- 
dent Guillermo  Zuloaga  was  arrested 
for  making  offensive  comments  about 
Chavez  while  discussing  a government 
crackdown  on  the  Venezuelan  media  at 
an  Inter-American  Press  Association 
conference. 

That  was  only  part  of  a years-long 
campaign  against  Globovision  authorized 
by  President  Chavez,  who  promised  to 
close  the  station.  He  claimed  Globovision 
had  backed  a failed  2002  coup  that  at- 
tempted to  depose  him. 

Zuloaga  was  forced  to  flee  the  country 
after  arrest  warrants  were  issued  against 
him  for  spreading  false  news,  offending 
Chavez  in  public  remarks,  usury  and 
conspiracy.  He  sought  asylum  in  the 
U.S.,  where  he  remains  in  exile,  and  said 
the  charges  were  part  of  a vendetta  by 
Chavez. 

“We  are  the  last  independent  broad- 
caster standing,  and  the  government 
is  doing  what  it  can  to  shut  us  down,” 
stated  Globovision  vice-president  Maria 
Fernanda  Flores. 

On  October  18,  2011,  National  Tele- 
communications Commission  chairman 
Pedro  Maldanado  announced  that  Globo- 
vision was  being  fined  9.3  million  bolivares 
($2.16  million)  due  to  its  “editorial  con- 
duct” during  its  coverage  of  a prison  riot 
and  standoff  in  June  2011.  The  station’s 
“offenses”  included  giving  an  “apology 
for  crime,”  fomenting  “the  anxiety  of  the 
citizenry”  and  promoting  “hatred  and 
intolerance  for  political  reasons.” 

Maldanado  said  Globovision  re- 
peatedly aired  emotional  interviews  with 
prisoners’  family  members  - about  300 
times  - and  that  audio  of  background 
gunfire  was  added  to  some  of  the  video 
footage.  He  also  claimed  that  the  sta- 
tion failed  to  broadcast  appearances  by 
government  officials  which  were  aired  by 
government-friendly  media. 

“It’s  a public  disservice,”  Julio  Ra- 
fael Chavez  Melendez,  vice  chairman  of 
the  National  Assembly’s  Commission 
on  Media  and  People’s  Power,  said  of 
Globovision.  “Even  still,  they  are  allowed 
to  air  their  stories,  which  clearly  fulfill  the 
opposition’s  political  goal.  But  we  also 
can’t  just  let  them  run  wild  and  trample 
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by  Matt  Clarke 

over  our  laws  without  consequence.  So 
while  they  can  defend  their  right  to  exist 
as  a supposed  news  broadcaster,  we  must 
defend  our  right  to  apply  the  law.  This  is 
not  about  silencing  the  opposition.” 

Maldanado  downplayed  the  $2.16 
million  fine,  saying  that  it  represented  only 
7.5%  of  the  station’s  gross  revenue  in  2010. 
Globovision’s  legal  advisor,  Ricardo  An- 
tela,  countered  that  the  government  was 
trying  to  bankrupt  the  company. 

“There  is  no  way  to  pay  this  fortune 
they  are  fining  us,”  said  Flores,  who  vowed 
to  do  everything  possible  to  keep  the  sta- 
tion on  the  air. 

Considering  the  gravity  of  the  prob- 
lems in  Venezuela’s  prison  system,  it  is 
difficult  to  imagine  how  Globovision 
could  exaggerate  much  in  its  reporting. 
In  early  June  2011,  a riot  between  rival 
gang  members  broke  out  in  the  El  Rodeo 
I prison  near  Caracas,  Venezuela’s  capital. 
Twenty-two  people,  including  19  prison- 
ers, were  killed.  On  June  17,  2011,  nearly 
5,000  government  troops  arrived  at  the 
facility  intent  on  disarming  the  rioting 
prisoners.  They  took  control  of  El  Rodeo 

I the  next  day;  one  prisoner  was  killed 
during  the  operation. 

According  to  National  Guard  Gen- 
eral Luis  Hotta  Dominguez,  7 rifles,  3 
carbines,  a submachine  gun,  4 revolv- 
ers, 20  handguns,  91  extra  clips,  8 hand 
grenades  and  5,000  rifle  rounds  were  dis- 
covered in  El  Rodeo  I.  The  soldiers  also 
found  99  pounds  of  cocaine,  26  pounds  of 
marijuana  and  100  cell  phones.  Approxi- 
mately 2,500  prisoners  were  relocated  to 
other  facilities. 

As  the  soldiers  were  regaining  control 
of  El  Rodeo  I they  came  under  heavy  fire 
from  the  nearby  El  Rodeo  II  prison,  which 
killed  three  National  Guard  troops  and 
wounded  18.  The  military  presence  was 
reinforced  by  400  elite  army  paratroopers. 
Yet  repeated  attempts  to  enter  the  Rodeo 

II  facility  were  beaten  back  by  gunfire.  A 
27-day  siege  ensued,  during  which  Interior 
Minister  Tareck  El  Aissami  claimed  that 
only  50  of  the  1 ,000  prisoners  in  El  Rodeo 
II  were  hostile  gang  members  while  the 
rest  were  essentially  being  held  hostage. 

Despite  having  cordoned  off  an 
area  with  a one -kilometer  radius  around 
the  prison  complex,  prisoners’  family 
members  were  able  to  protest  outside  the 
facility.  At  one  point,  troops  in  riot  gear 
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used  tear  gas  to  drive  them  back. 

Following  the  almost  month-long 
standoff,  El  Aissami  was  able  to  negotiate 
a surrender  of  the  prison.  This  initially  led 
to  the  release  of  148  prisoners  who  were 
mostly  infirm  or  ill,  then  the  eventual  re- 
lease of  another  869  prisoners  who  were 
not  involved  in  hostilities. 

After  the  gang  members  surrendered, 
the  government  confirmed  that  five  pris- 
oners had  been  killed  in  internal  fighting 
and  one  had  died  due  to  illness  during 
the  siege.  One  gang  leader,  Francisco  “El 
Yofre”  Ruiz  Estanga,  20,  was  arrested 
while  another,  Yorvis  “El  Oriente”  Lopez 
Cortez,  26,  escaped.  The  pair  had  report- 
edly masterminded  a plan  to  take  22 
prison  officials  hostage  in  April  2011. 

Driving  forces  behind  high  levels  of 
violence  in  Venezuelan  prisons  include 
extreme  overcrowding,  underfunding, 
appalling  prison  conditions,  armed  gangs 
and  official  corruption.  Around  560 
people  were  killed  in  the  nation’s  prison 
system  in  2011,  which  was  designed  to 
house  around  12,500  prisoners  but  instead 
holds  about  50,000,  many  of  whom  have 
not  yet  gone  to  trial.  [See,  e.g.:  PLN,  Nov. 
2010,  p.50;  Aug.  2010,  p.50]. 

Less  than  two  weeks  into  the  stand- 
off at  El  Rodeo  II,  the  prison’s  warden, 
Luis  Aranguren,  and  National  Guard 
Captain  Jose  Camargo  Gomez  were 
arrested  and  charged  with  corruption, 
criminal  association,  and  providing  arms 
and  explosives  to  prisoners.  Ten  other 
officials  were  also  arrested,  including  the 
deputy  director  of  El  Rodeo  I and  the 
El  Rodeo  II  operations  chief.  They  were 
charged  with  providing  arms  to  prisoners 
and  drug  trafficking. 

The  Venezuelan  government  has 
pledged  about  $100  million  for  prison 
reform,  but  El  Aissami  said  that  “the 
sheer  drama,  urgency  and  complexity  of 
the  problems  besetting  the  prison  system” 
will  take  some  time  to  resolve. 

In  August  2011,  newly-appointed 
Minister  for  Prisons  Iris  Varela  announced 
plans  to  release  40%  of  the  nation’s  prison 
population  to  ease  overcrowding. 

“Of  the  country’s  50,000  prisoners, 
20,000  should  be  out  of  jail,”  he  said.  “In 
prison  there  are  people  that  do  not  pose  a 
danger  to  society,  such  as  shoplifters  who 
have  no  history  of  violence.  They  can  be 
handled  outside  prison.” 
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However,  the  violence  did  not  stop. 
On  September  25,  2011,  gang  leaders 
at  the  Uribana  prison  refused  to  let 
1,550  visitors  go.  The  hostages,  which 
included  1,300  women,  were  released  a 
week  later  following  negotiations.  Gov- 
ernment officials  promised  to  improve 
prison  conditions  and  treatment  of  visi- 
tors. Some  elderly  and  ill  hostages  were 
released  earlier;  one  young  female  hostage 
was  reportedly  raped  by  prisoners  and 
hospitalized. 

Following  several  escape  attempts, 
a three-week  standoff  between  military 
troops  and  armed  prisoners  ended  on 
May  18,  2012  at  the  La  Planta  prison. 
The  incident  involved  gunfire  and  the  de- 
ployment of  tear  gas,  and  several  injuries 
were  reported.  The  facility  was  closed  and 
prisoners  were  moved  to  other  prisons. 

And  in  August  2012,  armed  gang 
members  at  the  Yare  I prison  complex 
rioted,  resulting  in  25  deaths,  including 
a visitor.  Another  29  prisoners  and  14 
visitors  were  injured  during  that  dis- 
turbance. 

“The  transformation  of  the  Venezu- 
elan prison  system  is  another  big  lie  that 
we’ve  been  told  by  this  government,” 
said  political  opposition  leader  Henrique 


Capriles.  “How  many  more  will  die?” 

Meanwhile,  on  March  6,  2012,  Ven- 
ezuela’s Supreme  Court  upheld  the  $2.16 
million  fine  levied  against  Globovision  for 
its  prior  coverage  of  the  riot  and  standoff 
at  the  El  Rodeo  I and  II  prisons. 

“This  decision  doesn’t  surprise  us 
because  we  are  about  to  begin  an  election 
campaign  in  which  the  government  tends 
to  take  judicial  actions  to  intimidate  the 
independent  private  media,”  said  Flores. 

The  Supreme  Court  ordered  a freeze 
on  Globovision’s  assets  in  late  June  2012, 
shortly  before  the  start  of  national  elec- 
tion campaigns,  and  the  station  paid  the 
fine  in  full  one  day  later. 

In  October  2012,  Chavez  was  elected 


to  a fourth  term  as  president.  The  Venezu- 
elan government  holds  a 25.8%  interest  in 
Globovision  after  taking  over  two  other 
broadcasters  that  had  financial  stakes  in 
the  station.  Since  taking  power  Chavez 
has  faced  almost  total  opposition  from 
the  privately-owned  media,  which  has  in- 
cluded support  for  CIA-sponsored  coups 
against  the  elected  government.  PI 

Sources:  www.businessweek.com,  www. 
huffingtonpost.  com,  www.  cato-at-liberty. 
org,  www.cnn.com, www.foxnews.com, 
www.  csmonitor.  com,  www.  insightcrime. 
org,  www.npr.org,  Washington  Post,  BBC, 
www.cpj.org, www.corspecops.com,  www. 
abcnews.go.com 
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Dramatic  Increase  in  Percentage  of  Criminal  Cases  Being  Plea  Bargained 

by  Matt  Clarke 


Over  the  course  of  the  past  few  decades 
there  has  been  a significant  increase 
in  the  percentage  of  criminal  cases  being 
plea  bargained  and  a corresponding  de- 
crease in  cases  that  are  taken  to  trial. 

According  to  many  legal  experts,  the 
driving  force  behind  this  change  is  an 
increase  in  prosecutorial  power.  Through 
the  use  of  mandatory  minimums  and 
other  sentencing  enhancements,  the 
power  to  sentence  convicted  defendants 
is  passing  from  judges  to  prosecutors 
as  legislators  continue  to  pass  laws  that 
remove  judges’  sentencing  discretion  but 
allow  prosecutors  to  decide  whether  to 
charge  defendants  under  harsh  or  more  le- 
nient statutes.  The  effect  of  these  changes 
has  been  to  increase  the  risk  exposure  of 
defendants  going  to  trial,  which  creates  a 
greater  coercive  effect  for  them  to  agree 
to  plea  bargains. 

“Judges  have  lost  discretion,  and 
that  discretion  has  accumulated  in  the 
hands  of  prosecutors,  who  now  have  the 
ultimate  ability  to  shape  the  outcome,” 
stated  University  of  Utah  law  professor 
Paul  Cassell,  who  was  formerly  a conser- 
vative federal  judge  and  prosecutor.  “With 
mandatory  minimums  and  other  sentenc- 
ing enhancements  out  there,  prosecutors 
can  often  dictate  the  sentence  that  will  be 
imposed.” 

“We  now  have  an  incredible  con- 
centration of  power  in  the  hands  of 
prosecutors,”  noted  former  Assistant  U.S. 
Attorney  Richard  E.  Myers  II,  an  associ- 
ate professor  of  law  at  the  University  of 
North  Carolina.  He  added  that  the  scales 
of  justice  have  been  tipped  so  heavily  in 
the  prosecution’s  favor  that,  “in  the  wrong 
hands,  the  criminal  justice  system  can  be 
held  hostage.” 

According  to  some  experts  this  has 
already  occurred,  resulting  in  a dramatic 
reduction  in  the  percentage  of  cases  be- 
ing tried  by  a jury.  Since  1977  the  ratio 
of  federal  criminal  defendants  who  opt 
for  a jury  trial  has  decreased  from  one 
in  four  cases  (25%)  to  one  in  thirty-two 
(about  3%). 

The  federal  statistics  are  somewhat 
skewed  by  an  increase  in  immigration  cas- 
es for  which  trials  are  rare,  but  even  state 
felony  prosecutions  - which  do  not  involve 
immigration  issues  - show  a substantial 
decrease  in  the  percentage  of  criminal 
cases  that  go  to  trial.  According  to  the 
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National  Center  for  State  Courts,  8%  of 
all  state  felony  cases  resulted  in  trials  in 
1976.  By  2009  that  percentage  had  fallen 
to  2.3%.  The  Center  also  found  that,  while 
caseloads  tripled,  the  number  of  jury  trials 
increased  only  slightly  and  the  number  of 
cases  in  which  judges  determine  guilt  or 
innocence  declined  sharply  over  the  same 
time  period. 

Those  statistics  were  based  on  data 
from  nine  states  which  account  for  about 
a third  of  the  nation’s  population.  Most 
of  the  nine  states  have  mandatory  mini- 
mum laws,  sentencing  guidelines  or  had 
enacted  tougher  sentencing  laws.  The  U.S. 
Department  of  Justice’s  Bureau  of  Justice 
Statistics  determined  that  the  ratio  of  plea 
bargains  to  trials  doubled  between  1986 
and  2006  based  upon  partial  state-felony 
prosecution  data  in  a nationwide  survey. 

The  federal  data  also  indicated  a 
sharp  reduction  in  the  percentage  of  cases 
that  were  dismissed  or  ended  in  acquittals. 
In  2009,  nine  of  ten  cases  resulted  in  a 
plea  bargain  while  one  in  twelve  ended  in 
dismissal.  From  1979  to  2009,  the  acquit- 
tal rate  dropped  from  one  acquittal  per  22 
guilty  pleas  to  one  in  212  guilty  pleas. 

Ronald  Wright,  a Wake  Forest  Uni- 
versity law  professor  and  former  federal 
prosecutor,  believes  that  the  steep  decline 
in  acquittals  is  caused,  at  least  in  part, 
because  criminal  defendants  who  might 
have  winnable  cases  or  are  even  innocent 
believe  the  risk  of  going  to  trial  is  too 
great,  and  thus  are  coerced  into  accepting 
plea  bargains. 

Another  factor  that  contributes  to  the 
increase  in  plea  bargains  is  lengthy  stints 
in  jail  for  pre-trial  detainees  who  cannot 
afford  to  make  bond,  who  accept  pleas  in 
order  to  escape  oppressive  jail  conditions. 
[See:  PLN,  Nov.  2012,  p.l].  Additionally, 
overworked  public  defenders  have  an  in- 
centive to  encourage  defendants  to  take 
plea  deals  as  a means  of  handling  their 
large  caseloads. 

Florida  is  one  state  where  the  coer- 
cive nature  of  harsher  sentencing  laws 
is  especially  apparent.  In  the  1990s,  the 
Sunshine  State  greatly  toughened  its 
felony  sentences.  As  a result,  defendants 
who  exercise  their  constitutional  right  to 
a jury  trial  can  receive  prison  terms  of  up 
to  20  times  those  given  to  defendants  who 
plead  guilty.  The  reason  for  this  disparity 
is  that  prosecutors  often  dismiss  more  seri- 
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ous  charges  that  carry  longer  sentences  as 
part  of  the  plea  bargaining  process. 

This  huge  sentencing  gap  in  plea  bar- 
gained cases  versus  those  that  go  to  trial 
has  led  one  prominent  Florida  criminal 
defense  lawyer  to  pull  out  a calculator 
when  speaking  with  a new  client,  to 
demonstrate  the  increased  risk  of  going 
to  trial. 

“They  think  I’m  ready  to  charge  them 
a fee,  but  I’m  not,”  said  Denis  M.  deVlam- 
ing.  “I  tell  them  in  Florida,  it’s  justice  by 
mathematics.” 

Worse  still,  judges  and  prosecutors 
tend  to  become  upset  if  a defendant  main- 
tains his  or  her  innocence  and  demands  a 
trial.  This  is  especially  true  due  to  cuts  to 
the  courts’  and  district  attorney  offices’ 
budgets,  which  makes  judges  and  pros- 
ecutors increasingly  determined  to  avoid 
costly,  time-consuming  trials.  Of  course 
defendants  are  not  supposed  to  be  penal- 
ized for  exercising  their  constitutional 
right  to  a jury  trial  even  in  difficult  budget- 
ary times.  Nonetheless,  it  happens. 

“There  are  some  judges  who  will 
punish  you  for  going  to  trial,”  acknowl- 
edged Bill  Cervone,  the  state  attorney  in 
Gainesville,  Florida  and  former  head  of 
the  Florida  Prosecuting  Attorneys  As- 
sociation. “Legally,  you  cannot  impose  a 
longer  sentence  on  someone  because  they 
exercised  their  right  to  trial.  Factually, 
there  are  ways  to  do  it.” 

John  L.  Kane,  Jr.,  a U.S.  District 
Court  Judge  in  Colorado,  agreed.  “How 
many  times  is  a mandatory  sentence  used 
as  a chip  in  order  to  coerce  a plea?  They 
don’t  keep  records,”  he  said.  “That’s  what 
the  public  doesn’t  see,  and  where  the  sta- 
tistics become  meaningless.” 

One  example  is  that  of  Orville  Wol- 
lard  of  Polk  County,  Florida,  who  fired 
a handgun  into  the  wall  of  his  house  to 
scare  his  daughter’s  boyfriend  into  leav- 
ing. Wollard  claimed  that  he  was  merely 
protecting  his  family  from  the  boyfriend, 
whom  he  said  was  a violent  drug  dealer 
who  had  repeatedly  threatened  them. 
He  also  denied  any  intent  to  hurt  the 
boyfriend.  Therefore,  he  refused  a plea 
bargain  for  five  years  of  probation,  and 
demanded  a jury  trial. 

In  2009,  Wollard  was  convicted  of 
aggravated  assault.  Because  the  crime 
involved  the  discharge  of  a firearm  he 
received  a mandatory  minimum  sentence 
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of  20  years.  In  a sentencing  hearing 
statement,  Wollard  said  he  felt  like  he 
was  living  in  “some  banana  republic.” 
The  judge  sympathized,  saying  that  were 
if  not  for  the  mandatory  minimum  he 
would  impose  a different  sentence,  but 
that  he  was  “duty  bound”  to  impose  20 
years  in  prison. 

A more  recent  example  is  that  of  Ma- 
rissa  Alexander,  3 1 , who  was  prosecuted  in 
Jacksonville,  Florida  for  bring  a warning 
shot  into  a wall  during  an  altercation  with 
her  husband,  who  had  a history  of  domes- 
tic violence.  She  went  to  trial,  was  found 


guilty  of  aggravated  assault  and  on  May 
11,  2012  received  a mandatory  minimum 
20-year  sentence  under  Florida’s  10-20-life 
law.  She  had  been  offered  a three-year  plea 
bargain,  which  she  rejected  because  she 
believed  she  was  innocent. 

That’s  a harsh  price  to  pay  for  exercis- 
ing one’s  constitutional  right  to  a trial,  and 
a price  that  more  and  more  defendants  are 
forgoing  in  favor  of  plea  bargains.  P 

Sources:  New  York  Times,  www.nolo.com, 
www.  cbsnews.  com,  www.justiceformarissa. 
blogspot.  com 


Pennsylvania:  Former  BOP  Warden 
Pleads  Guilty  to  Cover-up 


Troy  Levi,  the  former  warden  of  Federal 
Detention  Center  (FDC)  Philadelphia, 
was  indicted  by  a federal  grand  jury  on 
September  13, 2011.  Levi,  49,  was  charged 
with  multiple  counts  of  obstruction  of 
justice,  witness  tampering  and  making  false 
statements  to  federal  officials. 

According  to  the  indictment,  he 
attempted  to  conceal  the  fact  that  an 
unnamed  FDC  employee  accidentally 
entered  the  facility  with  a bag  containing 
a personal  firearm,  contrary  to  FDC  rules, 
after  coming  directly  from  his  second  job 
as  an  armed  security  guard. 

Levi  encouraged  the  employee,  who 
at  the  time  was  the  subject  of  an  unre- 
lated workplace  violence  investigation, 
to  falsely  state  that  Levi  had  given  him 
permission  to  enter  the  prison  with  the 
gun  for  the  purpose  of  securing  it  in  an 
institutional  weapons  locker.  He  also  in- 
duced the  employee  to  falsely  say  that  the 
trunk  lock  of  his  vehicle  was  broken,  to 
explain  why  he  couldn’t  leave  the  firearm 
in  his  car. 


Levi  further  instructed  the  employee 
to  obtain  a receipt  from  an  auto  mechanic 
in  Philadelphia  that  falsely  indicated  the 
trunk  lock  had  been  serviced,  in  order  to 
cover-up  his  efforts  to  ensure  the  employee 
did  not  face  discipline  for  bringing  the 
firearm  onto  prison  property. 

Levi  pleaded  guilty  to  six  federal 
charges  in  February  2012  and  was  sen- 
tenced on  May  8,  2012.  He  received  4 
months  on  home  confinement,  five  years 
of  probation  and  a $15,000  fine.  During 
his  home  confinement  he  was  allowed  to 
work,  attend  religious  services,  attend 
medical  appointments  and  meet  with  his 
attorney.  He  could  also  leave  his  home  for 
4 hours  each  week  to  “attend  to  personal 
chores  and  to  visit  family  members.”  Ad- 
ditionally, he  was  ordered  to  perform  400 
hours  of  community  service.  See:  United 
States  v.  Levi,  U.S.D.C.  (E.D.  Penn.),  Case 
No.  2:11  -cr-005 1 6-MAM- 1 . FI 

Additional  source:  U.S.  Attorney’s  Office 
press  release 
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Despite  Budget  Crunch,  Texas  Rarely  Grants  Medical  Paroles 


Faced  with  a $23  billion  shortfall  in 
its  2011-2012  budget,  Texas  officials 
nevertheless  have  refused  to  take  advan- 
tage of  a potential  money-saver:  paroling 
state  prisoners  who  are  elderly,  infirm  or 
terminally  ill,  who  pose  little  threat  to 
public  safety. 

The  Texas  Public  Policy  Founda- 
tion (TPPF),  a conservative  think  tank, 
estimates  that  $76  million  per  biennium 
could  be  saved  if  parole  officials  would 
grant  medical  parole  to  the  backlog  of 
more  than  1 ,000  terminally  ill  or  extremely 
disabled  prisoners  who  have  applied  for 
early  release. 

“We’re  not  saying  everybody” 
should  be  granted  medical  parole,  said 
Marc  Levin,  director  of  the  Center  for 
Effective  Justice  at  the  TPPF.  “We ’re 
just  saying  there’s  room  to  expand  the 
use  of  this.” 

Undoubtedly  the  TPPF  is  correct. 
In  fiscal  year  2010,  1,443  prisoners 
applied  or  were  referred  by  medical  per- 
sonnel for  medical  parole  consideration. 
Of  those  only  428  cases  were  referred  to 
the  parole  board  by  the  Texas  Correc- 
tional Office  on  Offenders  with  Medical 
or  Mental  Impairments  for  release  on 
medically  recommended  intensive  su- 
pervision, and  a mere  102  were  granted 
medical  parole.  During  the  same  time 
period,  159  of  the  1,443  prisoners  who 
had  applied  or  were  recommended  died 
while  incarcerated. 

The  102  prisoners  approved  for 
medical  parole  in  FY  2010  included  54 
with  terminal  illnesses,  46  requiring  long- 
term care,  1 who  was  mentally  ill  and  1 
elderly  prisoner.  Although  the  rules  for 
medical  parole  require  that  prisoners  be 
mentally  ill  or  disabled,  at  least  65  years 
old,  physically  disabled  or  terminally 
ill,  and  mandate  virtual  house  arrest  for 
those  who  are  released  while  excluding  sex 
offenders  unless  they  are  in  a vegetative 
state,  some  still  oppose  the  concept. 

Explaining  his  opposition  to  medical 
parole  for  prisoners  convicted  of  violent 
crimes,  William  “Rusty”  Hubbarth,  an 
attorney  and  vice  president  for  legislative 
affairs  for  Justice  for  All,  a victims’  advo- 
cacy group,  used  the  case  of  Monty  Lamb 
as  an  example.  Lamb,  convicted  of  a triple 
homicide,  was  serving  a life  sentence.  He 
had  no  record  of  violence  while  incarcer- 
ated and  a psychologist  had  determined 
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by  Matt  Clarke 

he  was  not  dangerous.  His  family  was  also 
attempting  to  prove  his  innocence.  Lamb 
was  diagnosed  with  terminal  pancreatic 
cancer  and  died  while  awaiting  a decision 
on  his  application  for  medical  parole.  But 
Hubbarth  thinks  he  shouldn’t  have  even 
been  considered. 

“In  the  case  of  a triple  murderer,  no, 
I don’t  think  he  should  be  surrounded  by 
the  love  and  concern  of  his  family  and 
have  a comfortable  death,”  Hubbarth 
stated.  “I  do  not  think  he  deserves  that.” 

Some  prison  officials  also  question 
the  reasoning  behind  medical  parole.  “I’ve 
had  friends  who  died,  and  two  weeks  be- 
fore that  have  gone  to  Las  Vegas  on  their 
last  hurrah,”  said  Dee  Wilson,  director 
of  re-entry  and  integration  for  the  Texas 
Department  of  Criminal  Justice,  explain- 
ing that  terminally  ill  prisoners  may  still 
be  capable  of  committing  crimes. 

Mistakes  made  in  issuing  medical 
paroles  are  rare.  Texas  prisoner  Frank 
Gonzales,  Jr.  received  a medical  parole  in 
1997  after  he  became  wheelchair-bound 
due  to  a muscle  disease.  Nonetheless,  he 
was  subsequently  involved  in  a robbery 
that  resulted  in  the  death  of  a taxi  driver. 
In  1998,  Steve  Russell,  who  had  been  con- 
victed of  financial  fraud,  used  laxatives,  a 
fake  AIDS  diagnosis  and  a forged  medical 
document  to  obtain  medical  parole.  Such 
incidents,  although  exceptional,  may  help 
explain  the  limited  number  of  medical 
paroles  in  Texas  despite  the  state’s  budget 
crunch. 

“People  are  afraid  to  make  that  kind 
of  decision,”  said  University  of  Texas  at 
Dallas  criminology  professor  James  Mar- 
quart.  “They’re  going  to  err  on  the  public 
safety  side  until  proven  otherwise.” 

Yet  some  lawmakers  have  questioned 
the  cost  of  keeping  prisoners  who  are  se- 
verely disabled  or  dying  behind  bars  when 
they  could  be  safely  released. 

“It’s  nuts  to  me,”  remarked  state 
Senator  John  Whitmire.  “I  do  not  think 
that  element  poses  a public  danger,  and  it 
would  be  a tremendous  savings.” 

Unfortunately  the  situation  has 
not  improved;  in  fact,  the  grant  rate  for 
medical  parole  in  Texas  is  getting  worse. 
According  to  the  most  recent  data,  1,807 
elderly  and  infirm  prisoners  applied  or 
were  recommended  for  medical  parole 
in  fiscal  year  2011.  Just  349  cases  were 
presented  to  the  Texas  Board  of  Pardons 
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and  Paroles,  and  only  100  prisoners  were 
granted  release.  Of  those  released,  49 
were  terminally  ill  while  4 were  classified 
as  elderly. 

In  October  2012,  the  Texas  Civil 
Rights  Project  (TCRP)  highlighted  the 
case  of  state  prisoner  Donald  Carl  Rash, 
62,  serving  a 23-year  sentence  for  rob- 
bery. Rash  suffers  from  diabetes,  chronic 
chest  pain,  spinal  disorders,  hepatitis  C, 
hypertension  and  PTSD  from  his  military 
service  in  Vietnam. 

Although  he  can  barely  stand  or 
walk,  his  petition  for  medical  parole 
was  denied.  “It’s  a shame  because,  as  a 
veteran,  the  VA  would  pick  up  all  of  Mr. 
Rash’s  healthcare  costs,  and  will  even 
help  him  with  housing,”  said  Michelle 
Smith,  an  Equal  Justice  Works  Fellow  at 
the  TCRP.  “Locking  up  Mr.  Rash  might 
be  ’tough  on  crime,’  but  it  isn’t  ‘smart 
on  crime.’”  She  called  Rash  “a  shell  of  a 
man”  and  “barely  alive.” 

The  TCRP  noted  that  the  10  state 
prisoners  with  the  most  expensive  medi- 
cal needs  cost  Texas  taxpayers  almost  $2 
million  a year.  If  more  prisoners  with 
serious  health  problems  were  released, 
the  cost  of  their  care  would  be  covered 
by  Medicare,  Medicaid  or  the  Veterans 
Administration. 

According  to  the  Legislative  Budget 
Board,  Texas  could  save  $10,545  per  year, 
on  average,  for  each  paroled  prisoner  who 
requires  expensive  medical  treatment. 
And  with  regard  to  elderly  offenders,  re- 
cidivism rates  for  prisoners  decline  as  they 
grow  older  and  “age  out”  of  crime-prone 
years,  making  them  good  candidates  for 
release. 

“It  doesn’t  make  any  sense  to  keep 
seriously  infirm[]  and  dying  offenders  be- 
hind bars,”  observed  Matt  Simpson  with 
the  ACLU  of  Texas.  “The  costs  to  the  state 
are  exorbitant,  and  with  recidivism  rates 
among  this  population  so  low,  parole  is 
a less-expensive,  safe,  and  more  humane 
alternative.” 

Rissie  L.  Owens,  chairwoman  of  the 
Texas  Board  of  Pardons  and  Paroles,  said 
public  safety  is  paramount  when  making 
parole  decisions.  “We’re  looking  to  see 
if  that  person,  considering  their  medical 
condition,  if  they  are  a threat  to  society,” 
she  stated. 

Past  legislative  efforts  to  increase  the 
number  of  prisoners  released  on  medical 
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parole  have  failed,  with  opposition  being 
voiced  by  some  prosecutors.  However, 
Senator  Whitmire  indicated  the  legislature 
may  need  to  revisit  the  issue. 

“We  could  save  millions  of  dollars 
and  not  compromise  public  safety  one 
bit,”  he  said.  “These  are  criminals  who  at 
one  time  were  dangerous,  but  who  now 

Iraqi  Prison  Breaks 

On  September  27,  2012,  prisoners  at 
the  Tashrat  prison  in  Tikrit  seized 
weapons  after  breaking  into  a storage 
room,  overpowered  guards  and  engaged 
in  a gun  battle  with  security  forces  during 
an  escape  attempt. 

The  late  evening  incident,  which 
lasted  several  hours,  left  16  guards  dead. 
Four  prisoners  also  were  killed  and  at 
least  32  people  were  injured,  including 
both  guards  and  prisoners.  Govern- 
ment officials  said  they  had  regained 
control  of  the  facility  by  the  following 
morning. 

“Everything  is  under  control  now. 
Our  security  forces  are  chasing  the  escaped 
prisoners  and  have  already  recaptured 
some,”  said  Mohammed  al-Assi,  a spokes- 
man for  Salahuddin  province,  which 
includes  Tikrit. 

Over  100  prisoners  escaped,  including 
47  with  links  to  Al-Qaeda  who  had  been 
sentenced  to  death.  A curfew  was  imposed 
in  the  city  and  23  of  the  escapees  were 
quickly  captured.  A local  official,  Hakim 
al-Zamili,  opined  that  the  prison  break 
was  an  inside  job. 

“This  incident  shows  that  Iraqi  se- 
curity troops  are  still  unable  to  control 
the  situation  and  that  they  are  still  being 
infiltrated  by  terrorists,”  he  stated. 

Iraq’s  Interior  Ministry  later  issued  a 
statement  that  confirmed  there  was  “clear 
collusion”  between  prisoners  and  prison 
staff.  Prior  to  the  escape,  “[t]he  cells  were 
not  searched  for  a long  period,  which 
indicates  more  deliberate  negligence  that 
led  to  this  incident,”  according  to  the 
statement. 

The  police  chief  for  Salahuddin  prov- 
ince was  fired  following  the  escape. 

Previously,  on  September  1,  2011, 
Iraqi  authorities  reported  that  35  pris- 
oners tunneled  their  way  out  of  a jail 
in  Al-Faisaliyah  in  central  Mosul.  The 
prisoners  were  mostly  Al-Qaeda  mem- 
bers; U.S.  military  troops  assisted  in 
the  search  for  the  escapees,  and  2 1 were 
recaptured. 


pose  no  threat  to  anyone  because  of  their 
health  conditions.” 

Sources:  Dallas  Morning  News;  Texas 
Board  of  Pardons  and  Paroles,  Annual 
Statistical  Report  FY  2011;  www.texas- 
civilrightsproject.  org;  www.  aclutx.  org; 
www.  statesman,  com 

Likely  Inside  Jobs 

The  prisoners  used  metal  plates  and 
iron  bars  to  dig  nearly  150  feet  out  of  the 
jail,  according  to  a senior  officer  in  the 
Mosul  police  department  who  did  not 
want  to  be  identified  because  he  was  not 
authorized  to  speak  about  the  escape. 
He  acknowledged  that  investigators  were 
checking  whether  the  prisoners  had  re- 
ceived inside  help. 

“It’s  really  early  to  decide  whether 
there  is  collusion,  but  we  have  to  admit 
that  there  is  great  negligence  and  every- 
body should  be  questioned  about  it,”  he 
said.  To  that  end,  all  employees  at  the 
facility  were  detained. 

Kurdish  lawmaker  Mohammed  Taha 
blamed  security  forces  for  the  Mosul 
escape.  “We  have  to  admit  that  the  insur- 
gents control  the  situation  and  they  have 
the  initiative,”  he  stated. 

The  incidents  in  Tikrit  and  Mosul 
are  just  two  examples  of  numerous  jail 
breaks  and  violent  disturbances  at  pris- 
ons across  Iraq.  On  August  6,  2011,  four 
prisoners  and  a guard  were  killed  during 
an  escape  attempt  at  a facility  in  Hillah 
[see:  PLN,  Nov.  2011,  p. 50],  while  eleven 
prisoners  and  six  police  officers  died 
during  a disturbance  at  a Baghdad  jail  in 
May  2011.  PJ 

Sources:  McClatchy-Tribune,  www. fox- 
news.  com,  www.  aljazeera.  com 


SMITH'S  GUIDE  to 
HABEAS  CORPUS  RELIEF 

for  State  Prisoners  under  28  U.S.C.  §2254 
Example  pleadings  from  tire  initial 
I ubeas  loqxis  petition  to  tlie  lin.il^^d 

petition  for  a writ  of  certiorari. 

Let  Smith  guide  vou  step  In  step 
through  the  federal  courts  with 
confidence.  380  pages. 

S.’  t'lS  . SI) 'IS  vh.|)|)ing  \ iimlling  In  \ 

.idd  1ft  sA«.  Us  Si'tit  \i.t  USPS  mhhIw  ni.nl 

Ml  "H'\  n'lSi-  :«■!>. III.  1 

ONLY.  Send  $31  .90  (In  CA.  $34.08)  pav.ililr  In 
Roberts  Company 

Send  name,  address,  prisoner  and  payment  to:  ~ 

Roberts  Company,  13412  Electronic  Lane  5101 
Huntington  Beach,  CA  02649 
Also  at  ailMe  on  AnMSon.tom 


LEARN  TO 
PROTECT 
YOUR 
RIGHTS 


YOU  HAVE  A RIGHT  TO 

• Adequate  medical  care 

• Protection  from  assault 

• Humane  living  conditions 

• Safety  from  officer  abuse 

Learn  how  to  defend  your 
basic  human  rights  with 
the  comprehensive  litiga- 
tion guide,  Protecting  Your 
Health  and  Safety,  2nd  edi- 
tion, written  specifically  for 
prisoners  who  are  unable  to 
receive  help  from  a lawyer. 

Written  by  Robert  E.  Toone 
Edited  by  Dan  Manville 
A Project  of  the  Southern 
Poverty  Law  Center * 

COST  $16  total 
($10  + $6  shipping/handling) 
FREE  shipping/handling  for  orders 
from  Prison  Legal  News  over  $50 

ORDER  A COPY 

Send  a check 
or  money  order  to: 

Prison  Legal  News 
PO  Box  2420 

West  Brattleboro,  VT  05303 
(802)  257-1342 

Be  sure  to  include  your  name, 
identification  number  (if  any),  and 
mailing  address.  We  also  accept 
VISA  and  Mastercard.  If  using  a 
credit  card,  please  include  the 
type  of  card  (VISA  or  Mastercard), 
card  number,  and  expiration  date. 

This  book  does  not  deal  with  legal 
defense  against  criminal  charges  or 
challenges  to  convictions  that  are  on 
appeal.  Edition  last  revised  in  2009. 

*Please  do  not  send  orders  to  the 
Southern  Poverty  Law  Center. 


Prison  Legal  News 


23 


January  2013 


Contraband  Smuggling  a Problem  at  Prisons  and  Jails  Nationwide 

by  Matt  Clarke 


The  smuggling  of  illicit  items  such 
as  drugs,  cigarettes  and  cell  phones 
into  prisons  and  jails  continues  to  be 
a significant  problem  throughout  the 
United  States.  Often  the  people  doing  the 
smuggling  are  guards  or  other  corrections 
employees,  who,  motivated  by  greed,  ac- 
cept bribes  from  prisoners. 

Prison  and  jail  staff  are  not  the  only 
ones  involved  in  contraband  smuggling, 
though;  prisoners  and  their  outside 
contacts,  including  friends  and  family 
members,  are  sometimes  prosecuted  on 
contraband-related  charges. 

The  following  recent  arrests  and  con- 
victions across  the  nation  are  indicative  of 
the  scope  of  this  problem. 

Alabama 

Belinda  Keith,  a former  training 
officer  at  the  Bureau  of  Prisons  FCI 
Talladega,  was  indicted  on  September 
26,  2012  on  charges  of  graft  and  smug- 
gling contraband.  She  pleaded  guilty  in 
November  2012,  admitting  that  between 
October  2010  and  October  2011  she  ac- 
cepted thousands  of  dollars  in  bribes  to 
bring  3 1 bags  of  tobacco  into  the  prison. 
She  has  not  yet  been  sentenced. 

California 

In  September  2012,  Nicoll  Koval,  25, 
serving  a year  in  jail  for  a fatal  hit-and- 
run  incident,  pleaded  guilty  to  helping 
another  prisoner  smuggle  greeting  cards 
soaked  in  liquid  meth  into  the  Las  Colinas 
Detention  Facility  near  San  Diego.  She 
was  sentenced  to  four  years  in  prison  on 
the  smuggling  charge  plus  possession  of 
marijuana  and  illegal  prescription  drugs 
while  she  was  incarcerated  at  the  jail. 

Koval’s  attorney  had  claimed  that  she 
was  manipulated  by  “more  sophisticated 
felons”  into  participating  in  the  smuggling 
scheme. 

Connecticut 

State  prison  guard  Arcolain  Fountain, 
employed  at  the  Cheshire  Correctional 
Institution,  was  charged  in  federal  court 
after  he  met  with  an  undercover  officer 
to  receive  90  oxycodone  pills,  which  he 
planned  to  smuggle  into  the  facility.  He 
pleaded  guilty  to  the  federal  charges  on 
December  18, 2012,  and  is  scheduled  to  be 
sentenced  in  March  2013;  he  is  also  being 
prosecuted  in  state  court. 
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District  of  Columbia 

On  December  14,  2012,  Daishawn 
Goodson,  26,  employed  as  a guard  at  the 
CCA-operated  Correctional  Treatment 
Facility  in  Washington,  DC,  pleaded 
guilty  to  a federal  bribery  charge.  Good- 
son  admitted  to  twice  accepting  a $400 
bribe  to  smuggle  a thumb  drive  and  $100 
in  cash  to  a prisoner  in  January  2012.  She 
was  arrested  after  receiving  the  second 
thumb  drive  and  money  from  an  under- 
cover FBI  agent.  Goodson  is  scheduled  to 
be  sentenced  on  March  22,  2013;  she  has 
already  agreed  to  a $1,000  forfeiture,  and 
was  released  on  her  own  recognizance. 

Florida 

In  September  2012,  22  female  pris- 
oners at  the  St.  Johns  County  Jail  tested 
positive  for  Suboxone,  an  opiate  used 
to  treat  heroin  addiction.  The  drugs 
were  traced  back  to  one  prisoner,  Hana 
Marie  Colson,  29,  who  now  faces  felony 
charges  of  receiving  and  distributing 
contraband. 

An  investigation  by  jail  officials  re- 
vealed that  the  Suboxone,  in  strip  form, 
was  concealed  in  envelopes  mailed  to  Col- 
son by  one  of  her  friends  on  the  outside, 
Chelsey  Marie  Camerone.  Camerone,  21, 
was  charged  on  October  17,  2012  with 
smuggling  contraband,  possession  of 
methamphetamine  and  probation  viola- 
tions. 

Georgia 

A Fulton  County  sheriff’s  deputy, 
three  jail  guards  and  three  other  people 
were  arrested  in  June  2011  after  the  FBI 
uncovered  a drug  and  contraband  smug- 
gling scheme. 

Deputy  Marvie  Trevino  Dingle,  Jr., 
34,  and  jail  guards  Akil  Scott,  32,  Derick 
Deshun  Frazier,  31,  and  Brian  Shelby 
Anthony,  31,  were  accused  of  conspir- 
ing to  smuggle  marijuana,  cell  phones, 
cigarettes  and  up  to  15  kilos  of  cocaine 
into  the  Fulton  County  Jail.  [See:  PLN, 
March  2012,  p.50]. 

Anthony  was  accused  in  a federal 
indictment  of  using  his  position  to  try  to 
obtain  $25,000  for  providing  protection 
for  drug  shipments.  He  was  indicted  along 
with  three  other  people  not  employed  at 
the  jail  - Aqeel  Muhsin  Rasheed,  Kei- 
than  Henri  James  and  Robert  Lee  Swain, 
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Jr.  - on  11  counts,  including  possession 
of  cocaine  and  marijuana  with  intent  to 
distribute,  and  extortion  under  color  of 
official  right. 

“Some  of  these  employees  don’t  know 
what  side  of  the  bars  they  belong  on,” 
Sheriff  Theodore  Jackson  told  the  Atlanta 
Journal- Constitution.  “We’re  going  to  help 
them  try  to  figure  it  out.” 

Frazier  was  sentenced  on  January 
11,  2012  to  six  months  in  prison,  three 
months  on  house  arrest  and  two  years  of 
supervised  release.  In  March  2012,  Scott 
was  sentenced  to  14  months  on  each  of 
four  counts,  to  run  concurrent,  plus  two 
years  of  supervised  release,  while  Anthony 
received  120  months  and  4 years  of  su- 
pervised release.  Dingle  was  sentenced  on 
July  3,  2012  to  41  months  plus  4 years  of 
supervised  release. 

“This  sends  a strong  message  that 
corrupt  activity  will  not  be  tolerated  at  the 
Fulton  County  Jail,”  Jackson  stated. 

Indiana 

Former  New  Castle  Correctional 
Facility  guard  Tralaina  Stanley,  32, 
was  arrested  on  September  1,  2012  and 
charged  with  a Class  C felony  count  of 
trafficking  with  a prisoner.  She  is  accused 
of  bringing  prescription  medication, 
including  oxycodone,  into  the  prison; 
she  was  reportedly  turned  in  by  prison- 
ers, and  smuggled  the  drugs  in  her  body 
cavities.  She  was  booked  into  the  Henry 
County  jail. 

Missouri 

Two  staff  members  at  the  Vernon 
County  jail,  plus  a prisoner  and  the 
prisoner’s  girlfriend,  were  charged  in 
September  2012  with  smuggling  mari- 
juana into  the  facility.  Jail  employees 
James  Tumm,  23,  and  Colby  Prough, 
39,  were  charged  in  connection  with  the 
September  8,  2012  delivery  of  marijuana 
to  the  jail;  the  amount  of  marijuana  was 
not  disclosed.  Also  facing  felony  criminal 
charges  are  prisoner  Bob  Beisly  III,  38, 
and  his  girlfriend,  Joanna  Roberts,  28. 
Tumm  and  Prough  were  later  bred. 

New  Jersey 

A former  federal  prison  guard,  Job 
Brown,  39,  was  sentenced  on  September 
20, 2012  to  one  year  and  one  day  in  prison 
after  pleading  guilty  to  taking  $3,600  in 

Prison  Legal  News 


bribes  to  smuggle  contraband  into  and 
out  of  FCI  Fairton.  Between  January  and 
March  2012,  Brown  accepted  bribes  to 
bring  vitamin  supplements  and  tobacco 
into  the  prison,  and  to  take  900  postage 
stamps  out  of  the  facility.  [See:  PLN,  Sept. 
2012,  p.50].  Fie  was  also  sentenced  to  three 
years  of  supervised  release  and  ordered  to 
forfeit  $3,600. 

New  Mexico 

Over  a six-week  period  in  mid-2012, 
two  Aramark  food  service  employees  were 
arrested  for  smuggling  contraband  into 
state  prisons.  Candace  fiolmes,  20,  was 
busted  on  June  19, 2012  for  attempting  to 
bring  cocaine  and  heroin  into  the  South- 
ern New  Mexico  Correctional  Facility  in 
Las  Cruces,  and  charged  with  six  drug- 
related  felonies.  Then  on  July  29,  2012, 
Aramark  worker  Mel  Baca  was  caught 
trying  to  smuggle  food  and  a cell  phone 
into  the  Central  New  Mexico  Correctional 
Facility.  Alcohol,  prescription  drugs  and 
“about  a 12-inch  long  knife”  were  found 
in  Baca’s  vehicle;  he  was  charged  with  a 
fourth-degree  felony  for  smuggling  con- 
traband. 

North  Carolina 

On  October  3,  2012,  two  guards  at 
the  GEO  Group-owned  Rivers  Correc- 
tional Institution,  a 1,450-bed  facility  that 
houses  federal  prisoners,  were  indicted 
on  bribery  charges.  Rhonda  Boyd,  27, 
and  Raye  Lynn  Holley,  49,  were  charged 
with  smuggling  contraband,  including  cell 
phones  and  cigarettes,  into  the  facility. 
Boyd  also  faces  a conspiracy  to  commit 
bribery  charge. 

Separately,  on  August  15,  2012,  for- 
mer FCC  Butner  guard  Clyon  Hinnant, 
39,  was  sentenced  to  4 years  in  prison  after 
he  pleaded  guilty  to  taking  bribes  and 
conspiring  to  commit  wire  and  mail  fraud. 
Hinnant,  who  also  must  serve  3 years  of 
supervised  release,  accepted  payments  to 
smuggle  cigarettes  and  marijuana  into 
the  federal  facility.  Trina  Richardson,  a 
co-conspirator  who  received  bribes  from 
prisoners  at  FCC  Butner  and  gave  them 
to  Hinnant,  also  pleaded  guilty.  She  was 
sentenced  to  two  years  of  supervised 
release. 

Ohio 

William  Reid,  51,  a part-time  guard 
at  the  Bedford  Heights  jail,  was  Fred  in 
August  2012  and  charged  with  bribery 
and  illegal  conveyance  into  a detention 
facility.  He  reportedly  confessed  to  ac- 


cepting $1 ,000  to  smuggle  two  cell  phones 
to  prisoner  Darnell  Owens,  33.  An  Apple 
iPhone  was  found  during  a search  of 
Owens’  cell;  the  other  phone  was  found 
in  a recreation  area. 

“This  was  someone  that  we  trusted, 
we  trusted  him  to  work  for  us  and  then 
he  turned  around  and  he  did  something 
and  basically,  like  I said,  over  and  over, 
he  jeopardized  the  safety  of  everybody 
back  here,”  said  Assistant  Chief  David 
Leonardi. 

Reid  made  $15.79  an  hour  at  the  jail, 
which  may  help  explain  why  he  was  willing 


to  accept  a substantial  bribe  to  smuggle 
the  cell  phones. 

Former  Richland  County  Cor- 
rectional Institution  employee  Janine 
Varian-Fulton,  44,  was  charged  in  Au- 
gust 2012  after  she  was  found  trying  to 
bring  two  footballs  into  the  facility  that 
contained  pills,  cigarettes,  marijuana, 
cell  phones  and  chargers.  Sheriff’s  of- 
ficials said  they  thought  she  planned  to 
toss  the  footballs  over  a fence  around 
the  recreation  area.  Varian-Fulton  was 
released  on  a $10,000  personal  recogni- 
zance bond. 
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Contraband  Smuggling  (cont.) 


Pennsylvania 

On  August  13,  2012,  former  USP 
Canaan  federal  prison  guard  Donald 
Lykon,  31,  was  sentenced  to  18  months 
in  prison  and  two  years  of  supervised 
release  for  accepting  over  $5,000  in  bribes 
to  smuggle  contraband  into  the  facility. 
The  contraband  consisted  of  cell  phones, 
marijuana  and  cigarettes;  Lykon  blamed 
a drug  addiction  for  his  actions.  His  wife, 
Kimberly,  was  charged  with  conspiracy 
in  connection  with  the  smuggling  scheme 
and  ordered  to  serve  5 months  in  prison. 

At  sentencing,  U.S.  District  Court 
Judge  James  M.  Munley  said  that  contra- 
band smuggling  “eats  away  at  the  whole 
damn  system,”  and  puts  other  prison  staff 
at  risk. 

Tennessee 

Three  people,  including  a former 
guard,  were  arrested  by  the  Tennessee 
Bureau  of  Investigation  in  October  2012 
for  smuggling  contraband  into  the  Maury 
County  Jail;  the  arrests  were  the  result  of 
a joint  investigation  involving  the  Maury 
County  Sheriff’s  Department  and  the 
FBI.  Derek  Turner,  37,  an  officer  at  the 
jail,  is  accused  of  accepting  bribes  from 
two  prisoners  to  smuggle  drugs  and  other 
contraband  into  the  facility. 

The  prisoners,  James  Pierce,  40,  and 
Benajmin  Bradley,  35,  were  also  indicted, 
and  Bradley’s  mother  and  Pierce’s  ex- 
girlfriend were  arrested  in  connection  with 
the  smuggling  scheme. 

Virginia 

Former  federal  prison  guard  Keif 
Jackson,  49,  was  sentenced  on  Septem- 
ber 13,  2012  to  12  months  in  prison  after 
pleading  guilty  to  conspiracy  to  smuggle 
heroin  into  FCC  Petersburg,  where  he  was 
employed.  According  to  federal  officials, 
Jackson  conspired  with  prisoner  Walter 
Brooks,  57,  to  bring  heroin  into  the  facility 
from  2008  through  October  2011.  Brooks 
was  released  in  2010  but  continued  to  as- 
sist Jackson  with  the  smuggling  scheme; 
Brooks  was  charged  with  numerous 
counts,  including  providing  contraband 
to  prisoners  and  conspiracy  to  distribute 
heroin,  and  was  sentenced  on  September 
10,  2012  to  20  years  in  federal  prison. 

Conclusion 

So  long  as  prison  and  jail  employees 
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are  relatively  poorly  paid,  they  have  a 
financial  incentive  to  accept  bribes  to 
smuggle  contraband.  However,  we  can 
note  that  even  the  well-paid  prison  em- 
ployees are  often  corrupt  as  they  seek  to 
supplement  their  income  through  illegal 
means.  Also,  so  long  as  prisoners  are 
allowed  only  limited  access  to  expensive 
telephone  services,  cell  phones  will  con- 
tinue to  be  a major  factor  in  contraband 
smuggling.  [See:  PLN,  Dec.  2012,  p.22; 
March  2009,  p.29].  Further,  smoking 
bans  have  created  a lucrative  black  market 
within  prisons  and  jails  by  criminalizing 
tobacco  products. 

One  strategy  to  combat  contraband 
smuggling  that  is  being  implemented  by 
some  corrections  officials  is  requiring 
all  prison  and  jail  employees  to  undergo 
searches  when  entering  the  facility.  How- 
ever, this  has  only  a limited  deterrent 
effect  - especially  if  staff  members  search 
other  staff  members,  given  the  pervasive 


On  October  31, 2011,  a state  court  jury 
found  that  the  New  Hampshire  De- 
partment of  Corrections  (NHDOC)  had 
interfered  with  the  free  expression  rights 
of  Mark  F.  Jordan,  43,  a prison  guard 
and  former  chapter  president  of  the  New 
England  Police  Benevolent  Association, 
when  it  suspended  him  for  a year  following 
a fight  between  Jordan  and  another  guard 
in  a prison  parking  lot  after  work.  The 
jury  awarded  Jordan  $150,000  in  dam- 
ages for  violating  a New  Hampshire  law 
that  prohibits  interference  with  a public 
employee’s  ability  to  publicly  discuss  his 
opinions  and  observations. 

Rather  than  confining  review  of  the 
March  2010  parking  lot  incident  to  an 
internal  affairs  investigation,  Corrections 
Commissioner  William  Wrenn  had  pushed 
for  a criminal  prosecution.  As  a result, 
Jordan  lost  not  only  his  pay  but  benefits 
covering  his  wife  and  daughter  as  well. 

In  February  2011  a jury  found  Jordan 
not  guilty  of  simple  assault.  He  returned 
to  work  the  following  month  and  was 
reimbursed  for  lost  wages. 

The  civil  trial  focused  on  whether  he 
had  been  suspended  because,  as  president 
of  the  local  chapter  of  the  union  repre- 
senting prison  guards,  he  had  become  so 
vocal  and  critical  of  safety  and  labor  issues 
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nature  not  only  of  corruption  but  also 
of  the  tendency  for  employees  to  protect 
their  co-workers. 

Meanwhile,  the  fact  that  prisoners  - 
even  in  maximum-security  facilities  - have 
access  to  smuggled  cell  phones,  drugs  and 
other  forms  of  contraband  is  indicative  of 
the  failure  of  prohibitive  practices  such 
as  smoking  bans  and  “zero  tolerance” 
policies.  FJ 

Sources;  Atlanta  Journal-Constitution, 
Associated  Press,  www.dailyjournal.net, 
Hanford  Sentinel,  www.  thestarpress.  com, 
www.  therepublic.  com,  www.  correctionsone. 
com,  www.  washingtonexaminer.  com,  www. 
wral.  com,  www.  therepublic.  com,  www.  ti- 
mesnews.net,  http.j/staugustine. com,  www. 
justice.gov,  www.digtriad.com,  Huj'fington 
Post,  www.joplinglobe.com,  http:  1 1 articles. 
philly.com,  www.corspecops.com,  www. 
poconorecord.  com,  www.  nbcmiami.  com, 
www.fox8.  com,  www.  couriertimes.  com 


that  NHDOC  officials  were  determined  to 
silence  him.  The  jury’s  verdict  answered 
that  question  in  the  affirmative. 

Jordan  had  argued  to  the  jury  that  he 
could  not  effectively  discharge  his  union 
duties  because,  while  suspended,  he  was 
prohibited  from  entering  onto  prison 
property. 

An  18-year  NHDOC  veteran,  Jordan 
said  after  the  trial  that  he  would  take 
a leave  of  absence  to  deal  with  a medi- 
cal problem  that  left  him  vulnerable  to 
injury. 

The  state  appealed  to  the  New  Hamp- 
shire Supreme  Court,  but  agreed  to  settle 
the  case  in  August  2012.  According  to 
Jordan’s  attorney,  Charles  G.  Douglas  III, 
the  settlement  included  the  jury  award  of 
$150,000  plus  $150,000  in  attorney  fees 
and  costs.  See;  Jordan  v.  State  of  New 
Hampshire,  Merrimack  Superior  Court, 
Case  No.  217-2010-CV-00379.  P 

Additional  source;  www.  corspecops.  com 
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NH  Corrections  Officer,  Suspended  After 
Fight,  Obtains  Back  Pay  Plus  $250,000 
in  Damages  and  Attorney  Fees 
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We  need  those  inside  our  nation's  jails,  prisons  and  detention  centers  to  speak  up  about  the  impact  of  the  cost  of  prison  phone  calls  on  you  and  your  family. 
With  your  support  we  will  advance  a state-by-state  legislative  challenge,  while  also  pushing  the  Federal  Communications  Commission  (FCC)  to  take  action. 

WHAT  YOU  CAN  DO 
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family.  Address  the  letter"Dear  Chairman  Genachowski,"and  please  speak  from  your  own  personal  experience.  You  must  state  the  following  at  the  top  of 
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Chairman  Julius  Genachowski 
Federal  Communications  Commission 
Public  Comments 
445 12th  Street,  SW 
Washington,  DC  20554 

Our  goal  is  to  gather  thousands  of  powerful  stories.  The  prison  facility  which  registers  the  most  letters  will  be  highlighted  on  the  campaign  website 
and  will  get  a co-producer  credit  on  our  national  radio  program  addressing  the  high  cost  of  prison  phone  calls. 

We  also  need  your  help  organizing  on  the  outside.  Ask  your  family  members  to  sign  up  for  the  campaign  at  www.phonejustice.org  and  invite  them  to 
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Louisiana  Sex  Offender  Internet  Restrictions  Unconstitutional 


In  a February  16, 2012  opinion,  a Loui- 
siana federal  court  held  that  restrictions 
placed  on  sex  offenders’  Internet  access 
were  unconstitutional. 

John  and  James  Doe  are  pseudonyms 
for  two  Louisiana  registered  sex  offenders 
who  filed  a federal  civil  rights  action,  pur- 
suant to  42  U.S.C.  § 1983,  that  challenged 
the  constitutionality  of  a state  statute, 
LSA-R.S.  14:91.5.  The  statute,  known 
as  the  Unlawful  Use  or  Access  of  Social 
Media  Law,  prohibited  persons  convicted 
of  indecent  behavior  or  pornography 
involvingjuveniles,  computer-aided  solici- 
tation of  a minor,  video  voyeurism  or  any 
sex  offense  involving  a minor  from  using 
social  networking  websites,  chat  rooms  or 
peer-to-peer  networks. 

The  law,  which  took  effect  in  August 
2011,  included  penalties  of  up  to  ten  years 
in  prison  for  a first  offense  and  five  to 
twenty  years  for  a subsequent  violation. 
It  provided  an  exception  for  sex  offenders 
who  received  permission  to  visit  a specific 
website  from  their  probation  or  parole 
officer  or  the  court  of  original  jurisdic- 
tion in  their  criminal  cases.  The  ACLU 
of  Louisiana  helped  challenge  the  law  on 
the  grounds  that  it  was  unconstitutionally 
overbroad  and  vague. 

The  district  court  noted  that  the 
definition  of  “social  networking  web- 
site,” “peer-to-peer  network”  and  “chat 
room”  were  so  broad  as  to  ban  sex  of- 
fenders from  virtually  every  online  site, 
including  news  websites  and  job  search 
sites,  and  even  the  website  for  the  federal 
courts.  It  also  noted  that  the  two  plain- 
tiffs, neither  of  whom  were  on  supervised 
release,  could  not  avail  themselves  of  the 
exception  in  the  statute  because  they  had 
no  probation  or  parole  officers  and  were 
no  longer  under  the  jurisdiction  of  the 
court  that  handled  their  criminal  cases. 
Thus,  they  had  standing  to  challenge 
the  law. 

The  court  found  that  promulgation 
of  a regulation  regarding  enforcement  of 
the  statute  by  the  Secretary  of  the  Loui- 
siana Department  of  Public  Safety  and 
Corrections  was  irrelevant  to  determin- 
ing the  case,  since  the  law  only  applied 
to  sex  offenders  on  parole  or  probation, 
and  neither  plaintiff  was  on  parole  or 
probation. 

The  district  court  held  that  “the  Act  is 
not  crafted  precisely  or  narrowly  enough  - 
as  is  required  by  constitutional  standards 
- to  limit  the  conduct  it  seeks  to  proscribe. 
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Accordingly,  on  its  face,  and  without 
considering  the  regulation,  the  Act  is  sub- 
stantially overbroad  and,  therefore,  invalid 
under  the  First  Amendment.” 

The  court  further  found  that  despite 
the  fact  that  “the  Act  contains  a section 
that  offers  definitions  of  selected  key 
phrases,  such  definitions  are  insufficiently 
defined,  considering  the  criminal  sanctions 
imposed  in  the  legislation.”  Accordingly, 
the  statute  was  held  “to  be  unconstitution- 
ally vague  and,  thus,  unenforceable.” 

“Although  the  Act  is  intended  to 


On  March  7,  2012,  the  League  of 
Women  Voters,  two  prisoners’  rights 
organizations  and  a female  prisoner  filed 
suit  against  California  election  officials, 
alleging  that  offenders  in  county  jails  or  on 
county  supervision  were  being  improperly 
disenfranchised. 

In  an  attempt  to  ease  severe  over- 
crowding in  California’s  prison  system,  the 
state  legislature  passed  a “realignment” 
initiative  in  October  201 1.  As  part  of  the 
initiative,  low-level  convicted  offenders 
are  held  in  county  facilities  rather  than 
state  prisons.  The  realignment  plan  also 
replaced  parole  with  a similar  program 
called  “post-release  community  supervi- 
sion” for  prisoners  released  under  county 
supervision. 

California,  along  with  48  other  states 
and  the  District  of  Columbia,  prohibits 
incarcerated  felons  from  voting.  Only 
Maine  and  Vermont  allow  prisoners  to 
vote. 

Thirty-five  states  prohibit  parolees 
from  voting,  according  to  The  Sentencing 
Project,  a Washington,  D.C.-based  crimi- 
nal justice  advocacy  group.  Thirty  of  those 
states  also  bar  probationers  from  voting. 
California  allows  county  probationers  to 
vote  but  not  state  parolees. 

Following  adoption  of  the  realign- 
ment plan,  California  Secretary  of 
State  Debra  Bowen  issued  an  18-page 
memo  to  election  officials  in  December 
2011  that  stated  offenders  sentenced 
to  county-level  incarceration  or  su- 
pervision were  ineligible  to  vote  under 
California  law. 

The  memo  disenfranchised  over 
85,000  offenders  who  were  no  longer  in 
state  prison  or  on  parole,  and  who  other- 
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promote  the  legitimate  and  compelling 
state  interest  of  protecting  minors  from 
Internet  predators,  the  near  total  ban  on 
Internet  access  imposed  by  the  Act  unrea- 
sonably restricts  many  ordinary  activities 
that  have  become  important  to  everyday 
life  in  today’s  world,”  the  court  concluded. 
The  state  defendants  were  ordered  to  pay 
the  plaintiffs’  attorney  fees  and  costs.  See: 
Doe  v.  Jindal,  U.S.D.C.  (M.D.  La.),  Case 
No.  3:1  l-cv-00554-BAJ-SCR.  P 

Additional  source:  Associated  Press 


wise  would  be  eligible  to  vote. 

The  lawsuit  was  filed  by  All  of  Us  or 
None,  Legal  Services  for  Prisoners  with 
Children,  the  League  of  Women  Voters  of 
California  and  Alisha  Coleman,  30,  who 
is  serving  time  in  a San  Francisco  jail  on 
drug  charges.  The  suit,  filed  in  the  First 
District  Court  of  Appeal  against  Bowen 
and  San  Francisco  Director  of  Elections 
John  Arntz,  challenged  the  Bowen  memo 
and  requested  an  order  requiring  election 
officials  to  allow  offenders  incarcerated 
or  on  supervision  at  the  county  level  to 
vote. 

The  plaintiffs  argued  that  felony 
offenders  under  county  supervision  pursu- 
ant to  the  realignment  initiative  are  neither 
in  state  prison  nor  on  parole,  and  thus  “are 
not  disenfranchised  under  the  California 
Constitution.” 

On  May  17,  2012  the  Court  of  Ap- 
peal issued  a two-sentence  order  denying 
a motion  by  criminal  justice  scholars  to 
submit  an  amicus  brief,  and  “summarily 
denying  the  writ  petition.”  The  plaintiffs 
filed  a petition  for  review  with  the  Cali- 
fornia Supreme  Court  on  May  29,  2012, 
which  remains  pending.  See:  AH  of  Us  or 
None  v.  Bowen,  Court  of  Appeal,  First 
Appellate  District,  Division  Three  (CA), 
Case  No.  A134775. 

The  plaintiffs  are  represented  by  the 
ACLU  of  Northern  California,  the  Social 
Justice  Law  Project,  Lawyers’  Commit- 
tee for  Civil  Rights,  A New  Way  of  Life 
Reentry  Project,  Legal  Services  for  Prison- 
ers with  Children  and  the  Law  Office  of 
Robert  Rubin.  FI 

Additional  sources:  Associated  Press, 
Huffington  Post,  www.aclunc.org 
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Law  Enforcement  Forfeiture  Corruption  Scandal 
in  Michigan  Includes  Police  Chief 


The  former  chief  of  police  in  Romulus, 
Michigan,  his  wife  and  five  detectives 
have  been  charged  with  dozens  of  criminal 
offenses  related  to  their  alleged  misuse 
of  funds  seized  under  forfeiture  laws. 
Romulus  is  located  just  outside  Detroit, 
in  Wayne  County. 

Ex-police  chief  Michael  C.  St.  Andre, 
50;  his  wife  Sandra  Kay  Vlaz-St.  Andre, 
50;  Detective  Sgt.  Richard  Allan  Balzer, 
50;  Detective  Richard  Bruce  Landry,  39; 
Detective  Jeremy  J.  Channells,  35;  Detec- 
tive Larry  R.  Droege,  32;  and  Detective 
Donald  R.  Hopkins,  38,  face  felony 
charges  that  include  embezzlement,  mis- 
conduct in  office,  obstruction  of  justice 
and  conducting  a criminal  enterprise. 

The  police  officials  are  accused  of 
spending  at  least  $40,000  in  drug  forfeiture 
funds  to  pay  for  marijuana,  prostitutes 
and  alcohol  while  conducting  an  “inves- 
tigation” into  Michigan  Liquor  Control 
Commission  violations,  prostitution  and 
drug  dealing  at  two  strip  clubs  - Subi’s 
Place  in  Southgate  and  the  Landing  Strip 
Bar  in  Romulus.  St.  Andre  is  accused  of 
knowing  about  the  detectives’  criminal 
activities  and  using  $75,000  in  forfeiture 
money  to  purchase  a tanning  salon  for  his 
wife,  who  was  charged  with  receiving  and 
concealing  stolen  property. 

The  detectives  were  assigned  to  the 
police  department’s  Special  Investigation 
Unit  (SIU).  However,  their  illicit  conduct 
was  concealed  from  the  SIU  supervisor 
and  they  reported  directly  to  St.  Andre. 

Wayne  County  Prosecutor  Kym  L. 
Worthy  said  the  misuse  of  the  forfeiture 
funds  occurred  from  January  2006  until 
September  2011,  when  St.  Andre,  his  wife 
and  the  five  detectives  were  arrested.  The 
investigation  began  in  January  2009  after 
a “highly  placed”  police  official  asked  the 
Michigan  State  Police  to  investigate  misuse 
of  forfeiture  money  and  false  drug  infor- 
mant payments.  Investigators  discovered 
that  the  detectives  were  falsifying  police 
reports  and  pocketing  funds  that  were  sup- 
posed to  be  used  to  pay  informants. 

“In  April  2010,  State  Police  brought 
the  investigation  to  us,”  said  Worthy,  who 
noted  that  the  FBI  also  assisted  in  the 
investigation. 

When  the  investigation  was  made 
public,  St.  Andre  said  it  involved  allega- 
tions of  detectives  not  paying  informants 
properly.  He  later  admitted  that  he  was  the 
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focus  of  the  investigation.  St.  Andre  took 
an  almost  seven-week  leave,  returned  to 
work  and  then  turned  himself  in  one  day 
before  he  resigned  in  September  2011.  The 
five  detectives  were  suspended  without 
pay  pending  the  outcome  of  the  criminal 
investigation. 

District  Judge  Brian  Oakley  ordered 
all  the  defendants  to  surrender  their  pass- 
ports. He  set  St.  Andre’s  bond  at  $25,000, 
with  bonds  of  $20,000  for  Balzer,  Landry 
and  Hopkins,  and  $5,000  for  Vlaz-St. 
Andre,  Channells  and  Droege. 


A class  of  prisoners  at  the  Bristol 
County  House  of  Correction  in  Mas- 
sachusetts has  received  settlement  checks 
from  a lawsuit  challenging  an  illegal 
$5-a-day  fee  imposed  by  the  sheriff  for 
room-and-board.  The  checks  were  mailed 
out  on  May  3, 2012,  more  than  two  years 
after  the  Massachusetts  Supreme  Judicial 
Court  determined  the  Bristol  County 
Sheriff’s  Department  lacked  authority  to 
charge  the  fees.  [See:  PLN,  July  2010,  p.46; 
Jan.  2005,  p.  1 3] . 

Sheriff  Thomas  M.  Hodgson  began 
collecting  the  room-and-board  fees  on 
July  1,  2002,  as  well  as  fees  for  medical 
visits,  eyeglasses  prescriptions,  medica- 
tion, GED  testing  and  haircuts,  but  they 
were  ordered  stopped  in  2004  by  Superior 
Court  Judge  Richard  T.  Moses,  who  held 
the  legislature  had  not  granted  authority 
to  assess  them. 

The  Supreme  Judicial  Court’s  order 
upholding  Judge  Moses’  ruling  did  not  end 
the  dispute,  however.  In  February  2012,  the 
state  won  a judgment  allowing  it  to  deduct 
any  unpaid  child  support  payments  from 
the  prisoners’  settlement  checks. 

“I  never  thought  it  would  take  this 
long  but  it  has,”  said  Jim  Pingeon,  litiga- 
tion director  for  Prisoners’  Legal  Services, 
which  represented  the  class  members. 
“There  always  has  been  something  that 
has  gotten  in  the  way.” 

According  to  Robert  Novak,  an  at- 
torney with  the  sheriff’s  legal  department, 
the  sheriff  collected  a total  of  $827,500, 
including  interest,  during  the  time  period 
when  the  fees  were  in  effect.  The  money 
was  held  in  an  escrow  account. 
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In  September  2012,  the  defendants 
were  bound  over  for  trial  on  the  felony 
charges  in  Detroit’s  3rd  Circuit  Court. 

“The  alleged  conduct  of  the  former 
Romulus  police  chief,  his  wife  and  the  5 
detectives  in  this  case  defines  a culture  of 
corruption  and  greed  at  its  core,”  Worthy 
stated.  The  defendants  have  not  yet  gone 
to  trial.  P 

Sources:  Detroit  News;  Detroit  Free  Press; 
press  release  from  Wayne  County,  Michi- 
gan prosecutor’s  office  ( Sept.  26,  2012) 


The  court  hired  Analytics,  Inc.  as  an 
administrator  to  help  the  sheriff’s  depart- 
ment certify  the  class  members’  claims. 
After  the  class  was  certified,  the  sheriff  sent 
the  comptroller  a check  for  $515,658.64  to 
settle  all  claims  related  to  the  illegal  fees. 
Around  1,100  former  prisoners  who  were 
held  at  the  House  of  Correction  from  2002 
to  2004  will  receive  payments  ranging  from 
$.02  to  over  $3,000;  the  refunds  include  10 
percent  interest. 

The  administrator  was  paid  $32,000, 
and  Prisoners’  Legal  Services  was  allowed 
to  bill  up  to  $200,000  in  attorney  fees  and 
costs.  Any  remaining  settlement  funds 
will  be  donated  to  four  mutually  agreed 
upon  charities  - Changing  Lives  Through 
Literature  at  UMass  Dartmouth;  Step- 
pingstone,  Inc.;  PACE  in  New  Bedford; 
and  the  Boys  and  Girls  Clubs  in  New 
Bedford  and  Fall  River  - as  determined  by 
the  court.  See:  Souza  v.  Hodgson,  Bristol 
County  Superior  Court  (MA),  Case  No. 
02-870. 

Sheriff  Hodgson  was  disappointed 
with  the  outcome  of  the  class-action  law- 
suit and  indicated  he  would  continue  to 
seek  legislative  approval  to  charge  fees  to 
prisoners.  “We  are  going  to  pursue  what  is 
really  just,”  he  said.  “This  is  a very  impor- 
tant issue  for  the  taxpayers,  and  it’s  also 
about  teaching  inmates  responsibility.” 

For  now,  the  court  has  taught  Hodg- 
son that  he  will  be  held  responsible  when 
he  acts  absent  the  legal  authority  to  do  so, 
which  is  an  equally  important  lesson.  P 

Sources:  www.boston.com,  www.abc6. 
com 

Prison  Legal  News 


Massachusetts  Prisoners  Receive  Refunds 
for  Illegal  Fees  Imposed  by  Sheriff 


& 


W Stay  in  touch  with  a good  Magazine 


, , , Z/  Zf  Zf  ^ 

Get  5 Full  One  Year  Subscriptions  - ONLY  $20, 


t $zw  p ^ 

BEST  DEAL  ON  THE  POUNDS" 


Check  your  5 magazines 
and  underline  three  backup  choices  (in  case  of  unavailability) 


CD  4 Wheel  & Off  Road  (12) 

CD  Flying  (12) 

CD  Popular  Science  (12) 

CD  Allure  (12) 

CD  Four  Wheeler  (12) 

CD  Predator  Xtreme  (6) 

CD  American  Photo  (6) 

CD  Freeskier  (6) 

CD  Prevention  (12) 

CD  Arthritis  Today  (6) 

CD  Garden  & Gun  (6) 

CD  Reader’s  Digest  (12) 

CD  Arthur  Frommer’s  Budget  Travel  (8) 

CD  Golf  Digest  (12) 

CD  Road  & Track  (12) 

CD  Automobile  (12) 

o Golf  Tips  (7) 

CD  Rolling  Stone  (26) 

CD  Bicycling  (11) 

CD  Glamour  (12) 

O Self  (12) 

CD  Boating  (10) 

o Golf  Week  (45) 

CD  Shape  (12) 

CD  Bon  Appetit  (12) 

CD  Hot  Bike  (12) 

CD  Siempre  Mujer  (6) 

CD  Bowhunt  America  (9) 

CD  Hot  Bike  Baggers  (12) 

CD  Ski  (7) 

CD  Bowhunting  World  (9) 

CD  Hour  Detroit  (12) 

CD  Slam  (10) 

CD  Bridal  Guide  (6) 

CD  Inc  Magazine  (12) 

CD  Snowboard  (6) 

CD  Cabelas  Outfitter  Journal  (6) 

CD  Jet  (26) 

CD  Snowboarder  (7) 

CD  Car  & Driver  (12) 

CD  Ladies  Home  Journal  (11) 

CD  Sound  & Vision  (8) 

CD  Charisma  (12) 

CD  Latina  (10) 

CD  Sport  Rider  (10) 

CD  Complex  Magazine  (6) 

CD  Log  Home  Living  (9) 

CD  Super  Chevy  (12) 

CD  Conde  Nast  Traveler  (12) 

CD  Lucky  (12) 

CD  Surfer  (12) 

O Country  (7) 

CD  Marie  Claire  (12) 

CD  Surfing  (12) 

CD  Cruising  World  (12) 

CD  Men’s  Fitness  (10) 

CD  Taste  of  Home  (8)  No  Renewal 

CD  Cycle  World  (12) 

CD  Men’s  Journal  (12) 

CD  Teen  Vogue  (10) 

CD  Detroit  Home  (6) 

CD  Motor  Trend  (12) 

CD  Tennis  (8) 

CD  Digital  Photo  (7) 

CD  Ministry  Today  (6) 

CD  The  Atlantic  (10) 

CD  Dirt  Rider  (12) 

CD  Midwest  Living  (6) 

CD  Timber  Home  Living  (6) 

CD  Discover  (10) 

CD  Motorcyclist  (12) 

CD  Transworld  Motocross  (12) 

CD  Ebony  (11) 

CD  Muscle  Mustangs  & Fast  Fords  (12) 

CD  Transworld  Skateboarding  (12) 

CD  Entrepreneur  (12) 

O Nylon  (10) 

CD  Transworld  Snowboarding  (9) 

CD  ESPN  (26) 

CD  Old  House  Journal  (6) 

CD  Transworld  Surf  (12) 

CD  Esquire  (11) 

CD  Outdoor  Life  (12) 

CD  Urban  Farm  (6) 

CD  Family  Circle  (15) 

CD  Outdoor  Photographer  (11)  No  Renewal 

CD  Vibe  (6) 

CD  Family  Fun  (10) 

CD  Outside  (12) 

CD  Waterfowl  & Retriever  (2) 

CD  Family  Handyman  (11 

CD  Parent  & Child  (8) 

CD  Weight  Watchers  (6) 

CD  Fast  Company  (10) 

CD  Parenting  Early  Years  (11) 

CD  Whitetail  Journal  (6) 

CD  Field  & Stream  (12) 

CD  Parenting  School  Years  (11) 

CD  Whole  Living  (10) 

CD  Fitness  (10) 

CD  Parents  (12) 

CD  Wired  (12) 

CD  Florida  Sport  Fishing  (6) 

CD  Plane  & Pilot  (12)  No  Renewal 

CD  Working  Mother  (8) 

CD  Fly  Fishing  in  Salt  Water  (6) 

CD  Popular  Photography  (12) 

Send  as  many  “5  for  $20”  orders  as  you  like!  Tell  your  Friends  and  Families! 

Send  a copy  of  this  page  to  us.  Please  make  your  address  as  short  as  possible.  Current  customers  - Please  update  your  address! 
Allow  6-8  weeks  for  delivery.  Pay  by  check,  money  order  or  order  online  and  use  credit  card  or  PayPal. 


Name  and  Inmate  # f please  print,  maximum  24  characters): 

Address: 

City: 

State:  Zip: 

^Inmate  Magazine  Service  £ 

P.O.  Box  2063,  Fort  Walton  Beach,  FL  32549  www.InmateMagazineService.com 


Prison  Legal  News 


31 


January  2013 


Obama  Pardons  Two  Turkeys,  No  Prisoners  in  2012 


Barack  Obama  has  served  as  president 
since  January  2009.  From  that  time 
until  the  end  of  2012,  he  has  issued  just 
22  pardons  and  one  commutation  of 
sentence. 

His  first  nine  pardons,  on  December 
3, 2010,  mainly  went  to  people  who  had  re- 
ceived probation  or  short  prison  terms  for 
minor  offenses  and  drug-related  crimes. 
[See:  PLN,  May  2011,  p.36].  At  that  time, 
the  Office  of  the  Pardon  Attorney  had 
received  4,614  clemency  petitions,  most 
of  which  remained  pending. 

Obama’s  sole  commutation  was  is- 
sued on  November  21,  2011  to  Eugenia 
Marie  Jennings,  34,  a mother  of  three 
from  Illinois  who  pleaded  guilty  in  2001 
to  selling  less  than  14  grams  of  crack  co- 
caine. Jennings,  who  had  been  diagnosed 
with  cancer  and  was  receiving  treatment 
at  a medical  prison  in  Texas,  was  released 
in  December  2011.  She  still  must  serve  8 
years  on  supervised  release. 

Jennings’  brother,  Cedric  Parker,  had 
testified  before  a U.S.  Senate  Judiciary 
Subcommittee  in  2009  that  his  sister  was  a 
drug  addict,  alcohol  abuser  and  victim  of 
sexual  assault  who  was  trying  to  provide  for 
her  children.  He  noted  that  she  would  have 
received  a prison  sentence  approximately 
half  as  long  had  she  been  convicted  of  sell- 
ing powder  rather  than  crack  cocaine. 

FedCURE,  a chapter  of  National 
CURE  (Citizens  United  for  the  Rehabilita- 
tion of  Errants)  that  advocates  for  federal 
prisoners,  and  a persistent  critic  of  the  crack- 
cocaine  sentencing  disparity  that  was  only 
recently  addressed  by  Congress,  welcomed 
the  news  of  Obama’s  first  commutation  - 
albeit  three  years  into  his  first  term. 

In  a statement,  Julie  Stewart,  presi- 
dent of  Families  Against  Mandatory 
Minimums  (FAMM),  said  that  “Eugenia 
Jennings’  22-year  sentence  for  her  nonvio- 
lent offense  was  overkill.  Today,  President 
Obama  rights  that  wrong  and  we  are 
grateful  to  him.  We  urge  the  President  to 
continue  to  exercise  his  clemency  power 
and  grant  more  commutations  to  the 
many  deserving  federal  prisoners,  like  Eu- 
genia, who  have  paid  a hefty  price  for  their 
mistakes  and  deserve  a second  chance.” 

Margaret  Love,  a former  U.S.  Pardon 
Attorney,  also  said  she  was  pleased  with 
the  president’s  first  commutation.  “I  hope 
that  it  is  a sign  he  intends  to  look  at  the 
many  other  people  in  federal  prisons  serv- 
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by  Derek  Gilna 

ing  very  long  crack  sentences  which  his 
own  administration  has  called  unjust.” 
But  Love  was  critical  about  the  dearth  of 
pardons  and  commutations,  stating  that 
Obama’s  exercise  of  his  pardon  power 
“really  does  appear  to  be  a bit  random, 
like  a lightning  strike.” 

Unfortunately,  at  the  time  this  issue  of 
PLN  goes  to  press,  the  president’s  clemency 
lightning  has  not  struck  any  other  current 
or  former  prisoners  since  he  commuted 
Jennings’  sentence  in  November  2011. 

In  fact,  Obama  has  issued  fewer  par- 
dons and  commutations  than  any  other 
president  in  modern  history.  Former  presi- 
dent George  W Bush  granted  clemency  200 
times  during  his  two  terms  in  office,  while 
Bill  Clinton  issued  459  pardons  and  com- 
mutations. George  H.  Bush  pardoned  77 
people;  Ronald  Regan  granted  clemency  406 
times.  Obama  has  issued  the  least  number  of 
pardons  since  James  Garfield  was  president 
in  1881  -mainly  because  Garfield  was  assas- 
sinated within  7 months  of  taking  office,  and 
thus  didn’t  have  time  to  pardon  anyone. 

“These  are  people  who  completed 
their  sentences,  who  have  since  led  good 
lives  and  are  asking  [the  Obama]  admin- 
istration for  a second  chance  and  this 
administration  is  turning  its  back  on 
them,”  said  Mary  Price,  FAMM’s  vice 
president  and  general  counsel.  “I  cannot 
believe  there  are  fewer  deserving  people 
today  than  there  were  during  the  admin- 
istrations of  his  predecessors.” 

President  Obama  has  not,  however, 
completely  ignored  his  pardon  powers 
over  the  past  year.  On  November  21, 2012 
he  pardoned  Cobbler  and  Gobbler,  two 
turkeys,  as  part  of  a holiday  tradition. 
Cobbler  was  selected  as  the  National 
Thanksgiving  Turkey,  while  Gobbler  was 
an  alternate  in  case  Cobbler  could  not 
“fulfill  his  duties.”  The  pair  of  lucky  birds 
will  live  at  George  Washington’s  Mount 
Vernon  Estate  and  Gardens  instead  of 
being  served  up  for  dinner. 

“They  say  that  life  is  all  about  second 
chances...”  Obama  said  upon  issuing  the 
Thanksgiving  pardons.  “So  in  the  spirit 
of  the  season,  I have  one  more  gift  to  give 
and  it  goes  to  a pair  of  turkeys.” 

Although  a humorous  holiday  tradi- 
tion, some  people  were  not  amused  by  the 
president  pardoning  turkeys  while  thousands 
of  clemency  applications  from  current  and 
former  federal  prisoners  remained  pending. 
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“It  is  fair  to  say  two  things,”  said  PS. 
Ruckman,  Jr.,  a political  science  professor 
at  Rock  Valley  College  in  Illinois.  “One  is 
[Obama]  is  definitely  being  exceptionally 
stingy  [with  pardons].  There’s  no  doubt 
about  that.  There’s  also  no  doubt  that  this 
is  in  a way  unexpected.” 

The  president’s  reluctance  to  issue 
pardons  and  commutations  is  surprising 
because  many  people  thought  he  would 
be  more  progressive  on  criminal  justice 
issues.  Obama  had  criticized  mandatory 
minimum  sentences  for  drug  offenses 
during  his  presidential  campaign,  and 
in  August  2010  signed  into  law  the  Fair 
Sentencing  Act,  which  reduced  (but  did 
not  eliminate)  the  long-standing  powder 
vs.  crack  cocaine  sentencing  disparity. 

In  a recent  interview  with  TIME  Maga- 
zine, which  named  him  Person  of  the  Year 
for  2012,  Obama  said,  “...there’s  a big  chunk 
of  that  prison  population  that  is  involved 
in  nonviolent  crimes.  And  it  is  having  a dis- 
abling effect  on  communities  ...  I think  we 
have  to  figure  out  what  are  we  doing  right  to 
make  sure  that  that  downward  trend  in  vio- 
lence continues,  but  also  are  there  millions 
of  lives  out  there  that  are  being  destroyed  or 
distorted  because  we  haven’t  fully  thought 
through  our  process?” 

Yet  while  expressing  concern  about 
criminal  justice  issues  and  the  “millions 
of  lives”  negatively  affected  by  our  na- 
tion’s prison  system,  Obama  apparently 
doesn’t  care  enough  to  do  anything  about 
such  problems  himself  by  commuting  the 
sentences  of  deserving  federal  prisoners. 
Pardoning  Thanksgiving  turkeys  is  appar- 
ently a greater  presidential  priority. 

The  Office  of  the  Pardon  Attorney 
serves  as  the  gatekeeper  for  federal  pardon 
and  commutation  applications,  and  the 
current  U.S.  Pardon  Attorney,  Ronald  L. 
Rodgers  - a former  prosecutor  - rarely 
makes  favorable  recommendations.  Ac- 
cording to  the  Pardon  Attorney’s  office, 
pardons  are  granted  “on  the  basis  of  the 
petitioner’s  demonstrated  good  conduct 
for  a substantial  period  of  time  after  con- 
viction and  service  of  sentence.” 

The  presidential  pardon  process  has 
faced  controversy  beyond  the  small  num- 
ber of  pardons  issued  under  the  Obama 
administration.  In  December  2011, 
ProPublica,  an  independent,  non-profit 
investigative  news  agency,  reported  that 
white  applicants  were  almost  four  times 
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more  likely  to  receive  pardons  as  minori-  the  U.S.  Department  of  Justice  has  since  serious  consideration  to  the  thousands  of 

ties.  According  to  sample  data  from  494  announced  that  it  will  conduct  a study  clemency  applications  filed  by  current  and 

pardon  applications  during  the  George  W.  of  presidential  pardons  to  determine  if  former  federal  prisoners.  P 

Bush  administration,  12  percent  of  white  minorities  are  “less  likely  to  progress  in 

petitioners  and  10  percent  of  Hispanics  the  pardon  adjudication  process  than  ap-  Sources:  www.poHtico.com,  Huffington 

received  pardons  while  no  blacks  in  the  plicants  of  other  races.”  Post,  http:lluspolitics.about.com,  www. 

sample  were  pardoned.  Beyond  race,  socioeconomic  status  pardonresearch.com,  www.usnews.nbcnews. 

An  analysis  that  included  variables  such  may  also  play  a role  in  determining  who  com,  www.aclu.org, www.justice.gov/par- 

as  type  of  offense,  sentence,  gender  and  even  receives  a pardon  and  who  doesn’t.  For-  don,  www.propubIica.org,  CNN 

marital  status  “did  not  eliminate  the  strong  mer  White  blouse  Counsel  Gregory  Craig 
influence  of  race  on  getting  a pardon,”  ac-  noted  that  pardons  were  “clearly  much 
cording  to  ProPublica’s  research.  more  available  to  people  with  economic 

“I’mjust  astounded  by  those  numbers,”  means  than  those  without.” 
said  former  U.S.  Pardon  Attorney  Roger  Paul  Rosenzweig,  a visiting  fellow  at 
Adams.  Fie  shouldn’t  have  been,  though.  the  Fleritage  Foundation  who  worked  in 
In  2008,  Adams  stepped  down  and  the  Department  of  Homeland  Security 
was  replaced  amid  allegations  of  racial  during  the  Bush  administration,  has  sug- 
bias,  retaliation  and  mismanagement  gested  removing  the  pardon  evaluation 
based  on  a report  by  the  Office  of  the  process  from  the  Justice  Department. 

Inspector  General,  which  cited  Adams’  “Moving  the  office  outside  of  the  De- 
“belief  that  an  applicant’s  ‘ethnic  back-  partment  of  Justice  would  restore  the  pardon 
ground’  was  something  that  should  be  function  to  its  traditional  status  as  an  exercise 
an  ‘important  consideration’  in  a pardon  of  pure  presidential  authority,”  he  stated, 
decision.”  [See:  PLN,  Nov.  2008,  p.  31].  That,  at  least,  may  shift  the  president’s 

As  a result  of  ProPublica’s  reporting,  focus  from  pardoning  turkeys  to  giving 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD  KRASNYA  QUATERLY  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO 


Thousands  of  the  hottest  and  most  scandalous  Babes  & Dudes  found  on  the 
planet.  Each  catalog  page  has  120  beautiful  Girls  or  Boys  posing  just  for  you! 
Order  one  catalog  page  for  only  $4.50  or  for  10  US  “ Forever  Stamps” 
with  an  SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

HELP  US  TO  HELP  YOU! 

We  are  more  than  happy  to  answer  E-mail  inquires  however,  due  to  mailing  cost  at 
$0.45  Cents  a letter,  please  enclose  an  SASE  with  your  questions, 
OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
Vivid  4x6  color  prints  as  low  as  $0.35  Cents  per  print  on  orders  over  500,  shipped 
according  to  policy:  25  pictures  per  envelope  every  24  hours. 

S&H  $2.00  per  envelope. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 


U.S.  Postal  Service  Money  Orders-State  & Federal  Correctional  institutional 
checks  payable  only  to:  KRASNYA  L.L.C. 

Equation  for  First  Class  U.S.  Forever  Stamps 


Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $6.00  per  Flat  Book. 
We  respond  to  our  clients  needs  and  try  to  help  the  best  we  can. 
Our  seasonal  specials  mean  a kickoff  of  savings! 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  ISt  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


COLOR  CATALOG  DISCOUNT  SALE 
ONE  COLOR  CATALOG  OF  120  BABES 
IN  CLASSIC  OR  NUDE  LINES  $4.50 
PLEASE  INCLUDE 
A SELF-ADDRESSED  STAMPED 
(2-FIRST  CLASS  STAMPS)  ENVELOPE. 
QUANTITY  BUYS: 

5-14  CATALOGS  =10%  OFF  OUR  REGULAR  PRICE 
15  CATALOGS  =15%  OFF  OUR  REGULAR  PRICE 


20  CATALOGS  =20%  OFF  OUR  REGULAR  PRICE 
25  CATALOGS  =25%  OFF  OUR  REGULAR  PRICE 


35  CATALOGS  =35%  OFF  OUR  REGULAR  PRICE 
40  CATALOGS  =40%  OFF  OUR  REGULAR  PRICE 
45  CATALOGS  =45%  OFF  OUR  REGULAR  PRICE 
50  CATALOGS  =50%  OFF  OUR  REGULAR  PRICE 


70-VOLUMES  OF  KRASNYA  BABES  CLASSIC  LINE 
70-VOLUMES  OF  KRASNYA  BABES  NUDE  LINE 


$24.95  S&H  Free 
For  Grab  Bag  of 
50  photos 

from  all  our  catalogs 
Specify  race  and  main 
area  of  your  interests 
We  will  pick 
selection  for  you 
Bonus:  B&W  Cat.  Page 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS! 

PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 


3 BRAND  NEW  FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS  FOR: 

Grab  Bag  of  45  photos  from  all  our  catalogs 
Specify  race  and  main  area  of  your  interests 
We  will  pick  selection  for  you 
Bonus  B&W  Catalog  Page 
PLEASE  INCLUDE  6 FIRST  CLASS  STAMPS 
FOR  S&H 


KRASNYA  QUARTERLY  MAGAZINE  DEBUT 
BABES  OR  STUDS  ISSUE  AVAILABLE  , 
PLEASE  SPECIFY  BOP-FRIENDLY  OR  NUDE 

***  JANUARY  2013  *** 

EVERY  THREE  MONTHS  YOU’LL  RECEIVE 
OVER  220  BEAUTIES  FROM  OUR  FINEST  COL- 
LECTION ALL  CAPTURED  IN  VIVID  APROX.  4X6 
IMAGES  DISPLAYING  ALL  THERE 
ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 

OVER  $100.00  WORTH  OF  BABES  IN  EACH  MAGAZINE 
KRASNYA  QUATERLY’S  2013-2014 
CALENDAR  SAMPLER  MAGAZINE 
IF  YOU  BOUGHT  THEM  SEPARATELY!!! 

WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 


ONLY  $29.95  PER  ISSUE 
(OR  5 FLAT  BOOKS  OF  FIRST  CLASS  STAMPS) 
PRICES  INCLUDES  SHIPPING  AND  HANDLING 
***SPECIAL  OFFER*** 

$99.95  FOR  1 YEAR  SUBSCRIPTION 
AND  OUR  BONUS  OF  THE  SPECIAL  CALENDAR 
ISSUE  BELOW... 


THE  BASIC  CALENDAR  WITH  48 
NOT  SO  BASIC  BABES 

BABES  OR  STUDS  ISSUE  AVAILABLE  , PLEASE 
SPECIFY  BOP-FRIENDLY  OR  NUDE 
ALL  TO  DELIGHT  YOU 
THROUGHOUT  THE  YEAR! 

$11.95  OR  2 FLAT  BOOKS  OF  FIRST  CLASS 
STAMPS 

ALL  ORDERS  ARE  FINAL!!! 

PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  AND  MAGAZINE  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY  TO: 


KRASNYA  L.L.C. 
CALENDAR  SAMPLER  MAGAZINE 
P.O.BOX  32082 
BALTIMORE,  MD  21282 


Prison  Legal  News 


33 


January  2013 


Scientific  Advances  in  Arson  Investigations 
Reveal  Wrongful  Convictions 


Current  scientific  knowledge  is  shatter- 
ing the  long-held  traditional  beliefs 
of  arson  investigators  and  exposing 
wrongful  convictions  in  the  process.  Still, 
old-school  fire  inspectors,  detectives  and 
even  some  judges  have  been  slow  to  em- 
brace new  scientific  methods  and  findings 
related  to  arson  investigations.  In  Texas, 
such  reluctance  led  to  the  execution  of  a 
man,  convicted  in  connection  with  a fatal 
fire,  who  was  almost  certainly  innocent. 

Bad  Science 

For  generations,  poorly-trained  arson 
investigators  have  relied  on  assumptions, 
akin  to  folklore,  to  explain  how  fires  start 
and  behave.  But  as  new  science  confronts 
old  cases,  it  has  become  clear  that  over 
the  past  few  decades  potentially  hundreds 
of  people  have  been  convicted  based  on 
archaic  beliefs  about  arson-related  fires. 
Many  of  those  individuals  are  still  incar- 
cerated, hoping  that  someone  will  come  to 
their  defense  by  debunking  the  outdated 
forensics  evidence  used  to  obtain  their 
convictions.  [See:  PLN,  Oct.  2010,  p.l]. 

“A  lot  of  bad  science  has  been  applied 
to  arson  investigation,”  said  fire  expert 
John  Lentini,  who  has  provided  testimony 
in  over  40  arson  cases  since  2000.  One  of 
his  recent  cases  involved  a Massachusetts 
man,  Victor  Rosario,  who  was  convicted 
of  arson  by  Molotov  cocktail  even  though 
no  accelerant  was  found  on  any  glass  re- 
covered at  the  crime  scene. 

Richard  Roby,  president  and  techni- 
cal director  of  Combustion  Science  and 
Engineering,  a fire  protection  engineering 
company  based  in  Columbia,  Maryland, 
has  had  similar  experiences.  “I  shudder 
to  think  about  how  many  wrongful  con- 
victions there  are,”  said  Roby,  who  has 
testified  for  several  defendants  charged 
with  arson.  One,  Michael  Ledford,  is 
serving  a 50-year  sentence  for  setting 
a fire  that  killed  his  son.  According  to 
Roby,  however,  Ledford  could  not  have 
been  present  at  the  scene  when  the  blaze 
was  allegedly  set.  “It’s  amazing  to  think 
how  long  it  takes  for  basic  science  to  be 
accepted,”  he  stated.  “I  lose  sleep  over  this 
every  week.” 

And  the  injustice  continues,  as  year 
after  year,  arson  investigators  who  lack 
adequate  training  contribute  to  wrongful 

January  2013 


by  Mike  Rigby 

convictions.  This  is  because  the  typical 
local  investigator,  whether  assigned  from 
the  fire  department  or  police  force,  has 
not  had  any  formal  academic  training  in 
fire  science.  Instead,  they  learned  the  trade 
from  other  arson  investigators  who  in  turn 
were  trained  by  supervisors  with  wrong 
notions  about  fires  and  arson. 

Better  Science 

At  the  start  of  his  career  Lentini 
never  questioned  his  training.  Like  other 
fire  investigators,  he  accepted  the  com- 
monsensical  but  unscientific  practices  that 
were  prevalent  in  his  field.  That  is  until  his 
own  research  invalidated  many  of  them. 

For  example,  Lentini  once  believed 
that  only  intentional  use  of  a liquid  ac- 
celerant could  explain  the  charring  of  a 
floor  or  walls  with  burn  marks  resembling 
a sharp  angled  “V.”  Similarly,  he  thought 
that  spalling  of  concrete,  in  which  the 
surface  chips  after  a fire,  resulted  from  the 
type  of  high  heat  produced  by  a flammable 
liquid,  which  was  an  indicator  of  arson. 

But  that  was  prior  to  Lentini  working 
on  a Jacksonville,  Florida  case  in  which 
prosecutors  charged  Gerald  Wayne  Lewis 
with  setting  a house  fire  that  killed  his 
pregnant  wife,  his  sister  and  his  sister’s 
four  children.  The  blaze  showed  all  the 
conventional  signs  of  arson,  such  as 
“pour  patterns”  on  the  floor  (demarca- 
tion lines  between  burned  and  unburned 
areas  that  suggest  a liquid  accelerant  was 
used).  Lewis,  however,  maintained  his 
innocence. 

Due  to  the  extensive  publicity  the 
case  received,  and  because  the  murder 
charge  carried  a potential  death  sentence, 
the  prosecution  hired  Lentini  and  John 
DeHaan,  who  had  coauthored  a fire 
investigation  textbook,  to  evaluate  other 
theories  of  how  the  fire  may  have  started. 
One  possible  explanation  was  that  one  of 
the  children,  playing  with  matches,  had 
ignited  a sofa. 

Fortunately,  two  doors  down  from 
the  Lewis’  residence  was  an  almost  identi- 
cal house.  Lentini  and  DeHaan  received 
funds  and  permission  to  furnish  that 
house  with  the  same  type  of  furniture  and 
carpeting  as  in  Lewis’.  Then  they  wired 
the  structure  with  sensors,  lit  the  sofa 
on  fire  and  recorded  the  results.  Within 
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minutes  the  house  was  an  inferno,  due 
to  a flashover.  A flashover  occurs  when  a 
burning  object  generates  hot  combustible 
gasses  that  ignite  and  engulf  an  entire  area 
in  flames. 

To  the  general  amazement  of  ev- 
eryone involved,  Lentini  and  DeHaan 
discovered  the  same  burn  marks  on  the 
floor  of  the  test  house  that  prosecutors 
thought  indicated  arson.  But  rather  than 
having  resulted  from  a liquid  acceler- 
ant, the  marks  were  caused  by  flashover. 
Prosecutors  quickly  dropped  the  charges. 
“That  case  opened  my  eyes,”  Lentini  said. 
“There  were  all  these  rules  of  thumb  you 
can  find  in  the  literature  at  the  National 
Fire  Academy  that  are  just  wrong.” 

In  a subsequent  experiment,  Lentini 
put  to  rest  another  arson  myth:  that  craz- 
ing of  windows  - in  which  hundreds  of 
fine  cracks  appear  in  the  glass  - occurs 
due  to  rapid  heating,  which  again  indicates 
the  use  of  a flammable  liquid.  Lentini  dis- 
covered that  crazing  actually  results  from 
rapid  cooling.  Thus,  what  prosecutors 
contended  - and  courts  often  accepted  - 
to  be  a classic  indicator  of  arson,  one  that 
has  been  used  to  send  potentially  innocent 
people  to  prison,  was  actually  caused  by 
firefighters  spraying  water  on  hot  windows 
when  extinguishing  a blaze. 

Nor  is  Lentini  alone  in  his  conclu- 
sions. The  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (AFT)  conducted  tests  in 
2005  and  2007  that  found  burn  patterns 
were  not  a conclusive  way  to  determine 
how  a fire  started. 

Fatal  Injustice 

Sadly,  Lentini’s  findings  and  those  of 
other  fire  researchers  did  not  prevent  the 
state  of  Texas  from  executing  a prisoner  in 
2004  who  was  most  likely  innocent. 

In  1992,  Cameron  Todd  Willingham 
was  convicted  of  setting  a house  fire  that 
killed  his  three  young  daughters.  At  trial, 
prosecutors  relied  on  all  of  the  typical 
arson  indicators  to  prove  his  guilt  - pour 
patterns  of  a liquid  accelerant,  a melted 
aluminum  threshold,  crazing  of  windows 
and  burn  marks  on  the  floor  - all  of  which 
Lentini  and  other  experts  later  learned 
could  be  produced  by  flashover.  And, 
in  fact,  witnesses  had  reported  seeing 
flames  explode  out  of  the  windows  of 
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Willingham’s  house,  a tell-tale  sign  of  a 
flashover  fire. 

But  science  was  not  enough  to  con- 
vince Manuel  Vasquez,  the  state’s  deputy 
fire  marshal,  or  the  courts.  Willingham 
was  sentenced  to  death.  His  subsequent 
appeals  were  fruitless.  Then,  just  weeks 
before  his  execution  date,  a renowned  fire 
and  explosives  expert  from  Texas,  Gerald 
Hurst,  was  hired  to  support  Willingham’s 
clemency  petition.  Hurst  debunked 
Vasquez’s  findings  in  a written  report, 
calling  them  “invalid  in  light  of  current 
knowledge.”  Hurst  believed  the  fire  was 
accidental  and  may  have  started  due  to  a 
faulty  space  heater  or  electrical  connec- 
tion. At  the  very  least,  said  Hurst,  the 
cause  of  the  fire  should  have  been  labeled 
“undetermined”  as  there  was  no  evidence 
that  it  was  set  intentionally. 

The  Texas  Board  of  Pardons  and 
Parole  was  unpersuaded  by  Hurst’s  find- 
ings and  denied  Willingham’s  clemency 
petition.  A copy  of  Hurst’s  report  was 
sent  to  Governor  Rick  Perry,  but  he  too 
was  not  swayed,  and  denied  a request  for 
a reprieve. 

After  Willingham  was  executed  on 
February  17, 2004,  the  Innocence  Project 
assembled  a team  of  top  arson  investiga- 
tors who  found  that  none  of  the  arson 
evidence  used  to  convict  Willingham  was 
scientifically  valid.  The  case  was  such  an 
alarming  example  of  junk  science  that  it 
was  the  focus  of  a major  article  in  the  New 
Yorker,  a PBS  documentary,  investigative 
reporting  by  the  Chicago  Tribune  and 
other  publications,  and  the  subject  of  a 
2011  documentary  movie,  Incendiary:  The 
Willingham  Case. 


The  Texas  Forensic  Science  Com- 
mission agreed  to  hear  evidence  related 
to  Willingham’s  conviction  in  2006.  The 
Commission  was  to  hold  a hearing  on 
October  3,  2009  on  a report  issued  by  hre 
expert  Craig  Beyler,  who  was  highly  critical 
of  the  scientific  methods  used  to  convict 
Willingham,  but  Governor  Perry  replaced 
three  members  of  the  Commission  two 
days  before  the  hearing,  which  was  then 
postponed.  [See:  PLN,  Oct.  2010,  p.40]. 

On  April  1 5, 201 1 the  Commission  is- 
sued a final  report  on  its  findings  related  to 
the  convictions  of  Willingham  and  Ernest 
Ray  Willis  - the  latter  being  a non-death 
penalty  case  involving  questionable  arson 
science  in  which  Willis  was  eventually 
released  from  prison  and  exonerated.  The 
report  made  a number  of  recommenda- 
tions, including  the  adoption  of  national 
standards,  more  training  and  education  for 
hre  investigators,  and  standards  for  testi- 
mony in  arson  cases.  The  Commission, 
which  has  the  motto  of  “Justice  Through 
Science,”  did  not  address  whether  Willing- 
ham was  wrongly  convicted  or  whether  the 
hre  officials  who  investigated  his  case  were 
guilty  of  negligence  or  misconduct. 

In  May  2012,  it  was  reported  that 
Texas  state  District  Court  Judge  Charlie 
Baird,  who  reviewed  Willingham’s  case, 
including  the  arson  evidence  and  recanted 
testimony  from  Johnny  Webb,  a jailhouse 
informant,  had  intended  to  issue  a post- 
humous exoneration  - which  would  have 
been  proof  that  an  innocent  man  was 
executed,  and  a damning  indictment  of 
the  death  penalty  in  Texas. 

Following  a hearing  on  October  14, 
2010,  Judge  Baird  determined  that  “Texas 


wrongfully  convicted”  Willingham,  who 
should  be  exonerated  due  to  “overwhelm- 
ing, credible  and  reliable  evidence.” 

“You  can’t  do  anything  for  Will- 
ingham except  clear  his  name,”  Baird 
said.  “When  they  tried  Willingham,  I’m 
convinced  that  everyone  worked  in  good 
faith.  The  problem  is  that  up  until  the 
execution,  everything  had  changed  so 
dramatically  that  you  realized  the  sci- 
ence relied  upon  at  trial  was  not  reliable 
enough  to  take  a man’s  life.” 

However,  Judge  Baird’s  18-page,  un- 
dated exoneration  order  was  never  issued 
because  the  Third  Court  of  Appeals  held 
that  he  had  abused  his  discretion  by  refus- 
ing to  recuse  himself  after  being  accused 
of  bias  by  County  District  Attorney  R. 
Lowell  Thompson,  whose  office  had  pros- 
ecuted Willingham.  See:  In  re  Thompson, 
330  S.W.3d  411  (Tex.Ct.App.  2010). 

Although  Baird  had  voted  to  up- 
hold Willingham’s  conviction  and  death 
sentence  when  he  served  as  an  appellate 
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Wrongful  Arson  Convictions  (cont.) 

judge,  Thompson  argued  that  Baird  may 
not  be  impartial  because  he  had  since 
received  an  award  from  an  anti-death 
penalty  organization. 

On  October  24,  2012,  Willingham’s 
stepmother  and  cousin  hied  a petition  with 
the  Texas  Board  of  Pardons  and  Paroles, 
requesting  a posthumous  exoneration. 
“Since  his  trial,  scientific  advances  have 
shattered  every  assumption  underlying 
the  testimony  of  the  two  hre  investigators 
who  declared  to  the  jury  and  the  court 
that  Willingham  set  the  hre  that  killed  his 
children,”  the  petition  states. 

“Just  because  he’s  dead  doesn’t  mean 
we  can’t  clear  his  name.  We  made  a com- 
mitment to  him  before  he  died.  He  asked 
us  to  clear  his  name  and  maybe  it  will  help 
other  people,”  said  Eugenia  Willingham, 
Cameron’s  stepmother. 

Willingham’s  ex-wife,  Stacy  Kuyken- 
dall, who  once  believed  he  was  innocent, 
said  she  opposes  the  petition  because  she 
is  now  convinced  he  is  guilty. 

At  the  request  of  the  Texas  Forensic 
Science  Commission,  the  Innocence  Proj- 
ect of  Texas  reviewed  1,025  arson-related 
cases  to  determine  whether  they  were 
based  on  junk  science  such  as  that  relied 
upon  in  Willingham’s  case.  According 
to  Innocence  Project  chief  counsel  Jeff 
Blackburn,  only  a few  - around  “four 
or  five”  - of  the  arson  cases  may  have 
involved  bad  scientific  methodology.  On 
October  5, 2012,  Blackburn  presented  in- 
formation regarding  the  arson  case  review 
to  the  Commission,  which  apparently  has 
not  yet  taken  any  action. 

Efforts  to  Help 

As  Willingham’s  case  illustrates,  arson 
cases  can  be  extremely  difficult  to  overturn. 
With  rape  or  murder,  for  example,  DNA 
can  often  provide  definitive  proof  that  a 
suspect  is  innocent.  But  with  arson  this  is 
rarely  the  case.  That’s  because  although 
arson  investigators  can  provide  alternative 
theories  as  to  how  a fire  may  have  started, 
they  usually  can’t  rule  out  arson  as  a pos- 
sibility. For  this  reason  even  the  Innocence 
Project  does  not  work  on  arson  cases.  To 
fill  the  gap,  local  innocence  groups  have  or- 
ganized in  California,  Nebraska,  Indiana, 
Pennsylvania  and  several  other  states  to 
investigate  wrongful  arson  convictions. 

In  2008,  several  faculty  members  at 
New  York’s  John  Jay  College  of  Criminal 
Justice  formed  a nationwide  clearinghouse 
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for  arson  appeals  and  started  collecting 
background  information  from  prisoners 
around  the  country.  Upon  completion 
of  their  review,  the  group  planned  to 
submit  the  files  to  attorneys  to  introduce 
in  court. 

“We  had  about  twenty  cases  that 
met  our  criteria  for  deficiency  in  science,” 
noted  Peter  Diaczuk,  a forensic  scientist 
at  the  college.  But  the  organization  under- 
writing the  project,  the  JEHT  Foundation, 
had  invested  its  funds  with  Wall  Street 
fraudster  Bernie  Madoff.  In  January 
2009,  shortly  after  Madoff  was  arrested, 
the  foundation  went  broke  and  collapsed. 
[See:  PLN,  June  2009,  p.34], 

“I  think  we  were  on  the  brink  of  mak- 
ing an  important  contribution”  to  freeing 
wrongfully  convicted  prisoners,  said  Di- 
aczuk. “Unfortunately  for  some  of  them, 
now  it’s  as  if  we  never  existed.” 

Other  defendants  have  been  more  for- 
tunate. Jimmy  Hebshie,  65,  was  indicted 
in  May  2002  for  setting  fire  to  his  store 
in  Taunton,  Massachusetts  - allegedly 
to  collect  insurance  money.  The  evidence 
against  him  included  a “V”  shaped  burn 
pattern  and  an  alert  from  a canine  trained 
to  detect  accelerants.  At  his  sentencing 
hearing  in  2007,  where  he  received  15 
years,  he  said,  “...I  need  to  say  this  to 
you  and  the  court:  I am  not  guilty  of  this 
crime.” 

Lentini  was  hired  to  review  the  case 
and  found  significant  problems  with  the 
arson  investigation.  Hebshie’s  attorney 
hied  a motion  for  a new  trial;  a hearing 
was  held  in  July  2010,  and  four  months 
later  the  federal  court  vacated  Hebshie’s 
conviction  and  ordered  him  released, 
criticizing  the  hre  investigator,  the  canine 
evidence  and  defense  counsel  in  a 69-page 
ruling.  See:  United  States  v.  Hebshie , 754 
F.Supp.2d  89  (D.  Mass.  2010).  On  June  20, 
2011,  the  U.S.  Attorney’s  office  dismissed 
the  indictment,  effectively  clearing  Heb- 
shie of  the  arson  for  which  he  had  spent 
over  3 years  in  prison. 

Conclusion 

Despite  recent  advances  in  the  foren- 
sic sciences,  junk  science  still  pervades 
arson  investigations.  In  Indiana  and  some 
other  states,  a private  investigator’s  license 
is  all  that  is  required  for  someone  to  have 
the  legal  authority  to  investigate  hres  and 
testify  about  their  origins  in  court.  Un- 
like, say,  someone  who  wants  to  sell  real 
estate,  who  must  be  licensed  to  work  in 
that  specihc  held. 

“It’s  still  the  Wild  West  out  there,” 
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observed  Justin  McShane,  an  attorney 
in  Harrisburg,  Pennsylvania  who  has  de- 
fended many  arson  cases.  “You’ve  still  got 
people  talking  about  crazed  glass  or  using 
the  most  [hre]  damage  as  an  indicator  of 
the  source.  One  can  only  hope  that  in  ten 
to  twenty  years  we  get  trained  scientists 
doing  these  investigations.” 

However,  the  problem  lies  not  only 
with  investigators  but  also  with  judges. 
Even  though  courts  are  supposed  to 
evaluate  forensic  evidentiary  methods  as 
a provable,  measurable,  peer  reviewed  sci- 
ence, many  judges  remain  skeptical.  One 
scientifically  trained  investigator,  who 
requested  anonymity,  testihed  in  2010  at 
an  appellate  hearing  for  a man  convicted 
of  arson  due  to  a pour  pattern,  which  al- 
legedly indicated  that  an  accelerant  had 
been  used  to  set  the  hre. 

The  investigator  replicated  the  man’s 
hoor  using  the  same  type  of  rug  and  carpet 
pad,  and  set  it  alight.  The  test  produced 
the  same  patterns  without  the  use  of  a 
liquid  accelerant.  The  prisoner’s  appeal 
was  denied  anyway.  “I  don’t  want  to  see 
arsonists  go  free,”  said  the  investigator, 
“but  I certainly  don’t  want  to  see  innocent 
people  go  to  jail.” 

Nor  are  defense  attorneys  blameless, 
as  they  often  fail  to  challenge  junk  science 
or  research  advances  in  arson  investiga- 
tions. “Lawyers  don’t  educate  themselves 
about  the  science,”  noted  Gretchen 
Bennett,  executive  director  of  the  New 
England  Innocence  Project. 

Scientihc  advances  have  never  been 
quick  to  catch  on.  Consider  Galileo,  who 
was  imprisoned  for  his  then-heretical 
belief  that  the  Earth  revolved  around 
the  Sun.  But  that  was  before  the  dawn  of 
empirical  science,  which  bases  assump- 
tions - or  hypotheses  - on  observable, 
testable  data. 

Today,  there  is  no  excuse  for  shunning 
such  scientific  methods.  Yet  while  DNA 
evidence  has  been  widely  embraced,  mod- 
ern arson  science  is  slow  to  be  accepted  in 
courthouses  across  the  nation.  In  fact,  an 
argument  can  be  made  that  the  medieval 
church  was  in  some  ways  more  accepting 
than  we  are  today:  at  least  Galileo  was  al- 
lowed to  live  despite  his  scientific  beliefs. 
Willingham  was  not  so  fortunate,  despite 
scientific  evidence  that  weighed  heavily  in 
favor  of  his  innocence.  FI 

Sources:  Discover  Magazine,  Huffington 
Post,  Austin  American-Statesman,  Taunton 
Gazette,  www.  innocenceproject.  org,  The 
Lowell  Sun,  www.bostonmagazine.com 
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Georgia  Judge  Removed  from  Bench  for  Misconduct, 
Files  Lawsuit  Claiming  Conspiracy 


The  Georgia  Supreme  Court  has  ordered 
that  Catoosa  County  Magistrate  Judge 
Anthony  Peters  be  permanently  removed 
from  the  bench,  and  barred  him  from  ever 
holding  or  seeking  elected  or  appointed 
judicial  office  in  the  state  of  Georgia. 

The  court’s  September  6,  201 1 deci- 
sion followed  the  recommendation  of  the 
Judicial  Qualifications  Commission  (JQC), 
which  initiated  an  investigation  and  hear- 
ing after  receiving  complaints  from,  among 
others,  Chief  Magistrate  Judge  Donald 
“Sonny”  Caldwell.  The  JQC’s  formal  com- 
plaint accused  Peters  of  seven  violations  of 
the  Code  of  Judicial  Conduct. 

Peters  admitted  to  the  first  count,  that 
from  March  to  May  2010  he  smoked  mari- 
juana at  least  once  a week.  The  second  charge 
was  that  he  inappropriately  used  his  judicial 
office  to  advance  the  personal  interests  of  a 
family  member  by  showing  up  at  the  house 
of  his  sister-in-law’s  estranged  husband,  iden- 
tifying himself  as  a judge,  and  then  kicking  in 
two  interior  doors  at  the  man’s  home  to  gain 
access  to  the  bedrooms. 

The  third  misconduct  count  accused 
Peters  of  pulling  a gun  in  the  spring  of  2009 
at  the  courthouse  and  pointing  it  at  himself 
in  the  presence  of  another  judge,  while  say- 
ing “I’m  not  scared.  Are  you  all  scared?” 

The  fourth  charge  involved  a June 
21,  2010  appearance  on  a cable  TV  show 
called  Night  Talk.  On  the  show,  Peters 
called  Caldwell  “spineless”  and  publicly 
disclosed  that  he  had  hied  a complaint 
with  the  JQC  against  the  chief  magistrate 
judge.  He  also  displayed  a photograph 
of  an  individual  and  identified  him  as  a 
confidential  informant  for  the  Catoosa 
County  Sheriff’s  Office. 

The  next  day,  Peters  called  into  a 
local  cable  show  while  the  sheriff  was  be- 
ing interviewed.  After  initially  disguising 
his  voice  with  foreign  accents,  he  told  the 
sheriff  he  had  “crapped  himself”  and  was 
a “spineless  jelly  spine,”  which  was  the  ba- 
sis for  the  fifth  JQC  misconduct  charge. 

The  sixth  count  accused  Peters  of 
refusing  to  work  hours  that  had  been 
assigned  to  him  by  the  chief  magistrate 
judge.  Finally,  “based  on  all  of  the  proven 
allegations,”  Peters  was  charged  with  being 
unable  to  establish,  maintain  and  enforce 
high  standards  of  conduct  to  preserve  the 
judiciary’s  integrity  and  independence. 

His  attorney  said  that  Peters’  odd 
behavior  - which  reportedly  included 
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shaving  his  head  and  eyebrows  - was  due 
to  prescription  drug  abuse  following  an 
ATV  accident  in  2005. 

The  state  Supreme  Court  found  that 
evidence  in  the  record  clearly  established 
the  violations  and  Peters  had  admitted  to 
much  of  the  misconduct.  While  Peters  felt 
that  being  placed  on  paid  administrative 
leave  was  “enough”  discipline,  the  court 
disagreed.  Noting  that  “after  using  illegal 
drugs,  forcibly  kicking  in  doors  at  a man’s 
home  at  the  request  of  a relative,  pulling 
out  a gun  in  front  of  at  least  one  of  his  col- 
leagues, and  being  suspended  from  his  job 
for  refusing  to  work  hours  properly  assigned 
to  him,”  Peters  had  “consistently  refused  to 
take  responsibility  for  his  actions.” 

Accordingly,  he  was  ordered  per- 
manently removed  from  the  bench.  The 
decision  by  the  Georgia  Supreme  Court 
was  unanimous.  See:  Inquiry  Concerning 


A November  2011  standoff  between  po- 
lice and  two  sex  offenders  threatening 
suicide  at  the  Virginia  Center  for  Behav- 
ioral Rehabilitation  (VCBR),  the  state’s 
civil  commitment  facility  near  Richmond, 
raised  concerns  about  the  safety  and  treat- 
ment of  residents  held  at  the  center. 

Two  residents  - identified  only  as  a 
29-year-old  from  Richmond  and  a 32- 
year-old  from  Delaware  - climbed  about 
15  feet  to  the  roof  of  the  VCBR  on  No- 
vember 21,  2011  and  tied  sheets  around 
their  necks.  They  demanded  to  speak  with 
an  official  about  treatment  at  the  facility. 

“We  got  two  people  up  on  the  roof 
with  nooses  around  their  necks  because 
they’re  violating  people’s  rights  here,”  said 
a man  who  claimed  to  be  a VCBR  resident 
when  he  called  the  Richmond  Times-Dis- 
patch  during  the  standoff.  “We’re  trying 
to  talk  to  [administrators]  and  they  aren’t 
doing  anything  for  us.” 

The  two  residents  voluntarily  de- 
scended from  the  roof  after  three  hours 
and  were  examined  by  medical  staff.  They 
were  then  interviewed  by  Virginia  State 
Police  and  returned  to  the  center,  which 
holds  around  290  residents  - mainly  con- 
victed sex  offenders  who  have  completed 
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Judge  Anthony  Peters,  289  Ga.  633,  715 
S.E.2d  56  (Ga.  2011). 

In  June  2012,  Peters  hied  a federal  law- 
suit claming  that  Chief  Magistrate  Judge 
Caldwell  had  tried  to  demote  him,  and  had 
conspired  with  the  county  sheriff  to  have 
him  removed  from  office.  The  suit  alleged 
that  Caldwell  assigned  him  to  a night  shift, 
had  him  arrested  when  he  refused  and  then 
suspended  him.  The  case  was  dismissed 
on  Sept.  10,  2012  on  the  defendants’  Rule 
12(b)(6)  motion  for  failure  to  state  a claim. 
See:  Peters  v.  Caldwell,  U.S.D.C.  (N.D. 
Ga.),  Case  No.  4:12-cv-00149-HLM. 

Peters  was  not  an  attorney;  he  had 
worked  as  a detective  for  the  sheriff’s  of- 
fice before  being  appointed  as  a magistrate 
judge  in  1997.  FI 

Additional  sources:  www.dailymail.co.uk, 
www.  timesfreepress.  com 


their  prison  sentences  but  have  been  civilly 
committed  because  they  are  deemed  too 
dangerous  to  release. 

“The  facility’s  perimeter  was  not  in 
danger  of  being  breached  by  these  indi- 
viduals during  this  incident,”  said  Meghan 
McGuire,  a spokeswoman  for  the  Virginia 
Department  of  Behavioral  Health  and 
Developmental  Services. 

The  VCBR  was  the  subject  of  a 201 1 
state  legislative  watchdog  agency  report 
that  called  into  question  the  facility’s 
screening  methods  for  civilly  committing 
sex  offenders.  McGuire  rejected  those 
concerns,  saying  that  residents  “have  many 
freedoms  of  choice,  and  careful  consider- 
ation is  given  to  human  rights  concerns.” 

Virginia  officials  are  considering 
whether  the  state  should  privatize  the 
VCBR  after  receiving  unsolicited  bids  from 
two  companies,  Liberty  Healthcare  Corp. 
and  GEO  Care  - the  latter  being  a subsid- 
iary of  private  prison  firm  GEO  Group. 

One  potential  incentive  to  privatize 
is  to  reduce  the  center’s  operating  costs, 
which  are  expected  to  rise.  A 2011  study 
by  the  Department  of  Behavioral  Health 
and  Developmental  Services  projected 
that  the  VCBR’s  population  could  more 
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Virginia  Considers  Privatizing  State’s 
Civil  Commitment  Center 

by  Joe  Watson 


than  double  to  600  residents  by  2016.  That 
is  partly  because  very  few  people  leave  the 
center;  from  2004  to  July  2011,  only  21 
residents  were  released. 

Civil  commitment  is  also  expensive.  A 
report  by  Virginia’s  Joint  Legislative  Audit 
and  Review  Commission,  released  in  No- 
vember 2011,  found  the  facility  spent  $24.5 
million  annually,  or  around  $9 1 ,000  per  resi- 
dent. Most  of  that  expense  was  for  staff  and 
security;  only  10  percent  went  to  treatment, 
and  16  percent  for  medical  costs. 

According  to  Professor  Michele  Dei- 
tch at  the  University  of  Texas’  LBJ  School 
of  Public  Affairs,  civil  commitment  is  an  at- 
tractive market  for  for-profit  companies. 

“No  one’s  likely  to  want  to  close  them 
down.  The  inmates  probably  aren’t  getting 
out,”  she  noted.  “You’ve  got  the  growing 
population  feeding  into  these  civil  com- 
mitment centers.  I would  imagine  private 
prison  companies  see  it  as  a fairly  safe 
area  for  growth.” 

GEO  seems  to  be  politically  well- 
positioned  for  a contract  to  operate  the 
VCBR.  The  company  donated  $28,000 
to  Governor  Robert  McDonnell’s  election 
campaign  in  2009,  and  in  January  2011 
GEO  Care  retained  McGuire  Woods  Con- 
sulting, which  employs  former  Virginia 


attorney  general  Jerry  Kilgore,  to  lobby 
on  “matters  related  to  Virginia’s  sexually 
violent  predator  program.” 

However,  the  Joint  Legislative  Audit 
and  Review  Commission  indicated  there 
may  be  problems  with  contracting  with  a 
for-profit  company  to  manage  the  state’s 
civil  commitment  center. 

“The  incentive  to  make  a profit 
tends  to  encourage  efficiency  and  quick 
decision-making  that  often  results  in  lower 
costs,”  the  commission  stated.  “However, 
the  same  profit  motive  could  supersede 
treatment  and  safety  considerations  and 
lead  to  individuals  being  moved  through 
treatment  and  then  recommended  for 
release  before  they  are  ready.” 

Mary  Devoy,  executive  director  of 
Reform  Sex  Offender  Laws  of  Virginia 
(RSOLV),  also  cited  concerns  with  priva- 
tizing the  VCBR.  “The  day  this  becomes 
a business,  we  know  no  one  will  ever  get 
out  of  there,”  she  said. 

On  July  30,  2012,  a coalition  of 
criminal  justice,  civil  rights,  faith-based 
and  labor  organizations  submitted  a joint 
letter  to  Governor  McDonnell,  urging  him 
to  reject  privatization  of  the  state’s  civil 
commitment  center. 

“What  is  currently  an  overcrowded 


situation  at  VCBR  could  become  dra- 
matically worse  if  run  by  a company  that 
increases  its  profits  at  the  expense  of  pro- 
grams and  operations,  including  security, 
in  the  facility,”  the  letter  noted. 

The  signatories  to  the  joint  letter 
included  the  Justice  Policy  Institute, 
Grassroots  Leadership,  Communication 
Workers  of  America,  AFSCME,  In  The 
Public  Interest,  Justice  Strategies,  the 
Private  Corrections  Institute,  Progressive 
States  Action,  The  Sentencing  Project, 
the  United  Methodist  Church’s  General 
Board  of  Church  and  Society,  and  the 
Human  Rights  Defense  Center  (the  parent 
organization  of  Prison  Legal  News). 

Although  the  Department  of  Behav- 
ioral Health  and  Developmental  Services 
said  it  was  “taking  a comprehensive  look 
at  the  two  private  companies  who  pro- 
posed to  run  VCBR  ...  to  determine 
whether  privatization  of  the  program  is 
the  right  fit  for  Virginia,”  as  of  late  Decem- 
ber 2012  the  state  had  not  taken  action  on 
the  unsolicited  bids  from  GEO  Care  and 
Liberty  Healthcare  Corp.  P 

Sources:  Richmond  Times-Dispatch,  http:ll 
americanindependent.  com,  www.  wtvr.  com, 
www.  rsolvirginia.  org 
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New  Mexico  Slaps  Private  Prison  Companies 
with  $1.4  Million  in  Fines 


The  departure  of  Bill  Richardson  as 
New  Mexico’s  governor  has  changed 
the  previously  lax  business  environment 
for  the  state’s  private  prison  contractors. 
The  new  administration  of  Governor  Su- 
sana  Martinez  is  taking  a more  aggressive 
tone  in  demanding  contractual  compli- 
ance at  privately-operated  facilities  that 
house  state  prisoners. 

In  March  2012,  the  New  Mexico 
Corrections  Department  (NMDOC) 
imposed  nearly  $300,000  in  fines  against 
GEO  Group,  which  operates  three  private 
prisons  in  the  state.  Corrections  Corpora- 
tion of  America  (CCA)  was  also  hit  with 
$ 1 1 ,779  in  fines  for  failing  to  properly  staff 
the  women’s  prison  in  Grants. 

Those  fines  were  on  top  of  another 
$1.1  million  in  penalties  assessed  in 
November  2011  due  to  GEO’s  failure  to 
adequately  staff  the  Lea  County  Cor- 
rectional Facility  (LCCF).  According  to 
Shannon  McReynolds,  inspector  general 
at  the  NMDOC,  GEO  Group  agreed  to 
pay  the  $1.1  million  fine  but  was  “not 
completely  happy”  about  it.  Additionally, 
the  company  agreed  to  spend  $200,000 
over  the  next  year  to  recruit  more  employ- 
ees at  LCCF. 

The  penalties  imposed  against  the 
company  in  March  2012,  also  for  in- 
adequate staffing,  resulted  from  GEO’s 
failure  to  have  enough  guards  in  staffed 
positions  at  LCCF.  There  were  also  non- 
custodial positions,  such  as  counselors 
for  substance  abuse  and  mental  health 
treatment,  that  had  remained  vacant  for 
more  than  60  days. 

Part  of  the  $11,779  penalty  against 
CCA  came  from  not  having  enough 
guards  at  the  New  Mexico  Women’s 
Correctional  Facility.  The  largest  part 
of  the  fine,  $7,964.46,  was  due  to  CCA’s 
failure  to  release  15  prisoners  on  time. 
Records  indicated  that  13  of  the  15  were 
released  more  than  30  days  past  their 
release  date. 

“These  are  taxpayer  dollars  that  we 
are  spending  here,”  McReynolds  said. 
“When  we  spend  these  taxpayer  dollars 
on  these  services,  we  need  to  make  sure 
we’re  getting  those  services.”  New  Mexico 
currently  contracts  with  GEO  Group  and 
CCA  to  operate  four  facilities  that  hold 
state  prisoners. 

It  was  only  after  Governor  Martinez 
took  office  that  GEO  and  CCA  had  to 
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worry  about  penalties  for  failing  to  fulfill 
their  contractual  obligations. 

“We’ve  always  had  contract  moni- 
tors. They  observed  and  reported.  But 
they  didn’t  have  enforcement  authority,” 
said  McReynolds.  “Under  the  previous 
administration,  I don’t  know  if  it  was 
spoken  or  unspoken  policy.  The  contract 
monitors  submitted  reports,  and  [the 
companies]  were  never  penalized.” 

Faced  with  a budget  crunch  in  2010, 
the  legislature’s  budget  arm,  the  Legisla- 
tive Finance  Committee  (LCF),  looked 
into  the  Richardson  administration’s 
failure  to  assess  penalties  against  CCA 
and  GEO  Group.  The  Committee  deter- 
mined that  the  state  had  failed  to  impose 
an  estimated  $18.6  million  in  fines  for 
inadequate  staffing. 

The  LCF,  however,  did  not  connect 
the  dots  as  to  why  the  Richardson  ad- 
ministration failed  to  hold  the  companies 
accountable.  As  previously  reported  in 
PLN,  CCA  and  GEO  were  laundering 
thousands  of  taxpayer  dollars,  under  the 
guise  of  campaign  contributions,  into 
the  political  war  chests  of  Richardson 
and  other  elected  officials.  Plus  it  didn’t 
hurt  that  New  Mexico’s  Corrections 


State  prison  systems  nationwide  are 
looking  to  federal  Medicaid  reim- 
bursements to  partly  offset  escalating 
healthcare  expenses  for  prisoners.  The 
Medicaid  law  expressly  excludes  cover- 
age for  people  who  are  incarcerated,  but 
since  1997  has  provided  coverage  for 
cases  where  prisoners  are  transported  to 
outside  medical  facilities  and  stay  at  least 
24  hours.  Another  Medicaid  eligibility  re- 
striction is  that  a prisoner’s  own  “poverty” 
status  may  not  exceed  133%  of  the  federal 
poverty  guidelines. 

“The  rule  has  been  around  for  almost 
1 5 years  now,  and  while  it  seems  straight- 
forward, the  mechanics  of  it  are  quite 
complicated,”  stated  Jeff  Archambeau, 
CEO  of  Correctional  Health  Partners, 
a private  company  that  provides  prison 
medical  services. 

When  seeking  Medicaid  reim- 
bursement, the  state  has  the  burden  of 
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Secretary  at  the  time,  Joe  Williams,  had 
previously  worked  for  GEO  Group  when 
the  company  was  known  as  Wackenhut 
Corrections.  [See:  PLN,  Feb.  2012,  p.38; 
March  2011,  p.42]. 

State  Representative  Luciano  “Lucky” 
Varela,  vice-chairman  of  the  LCF,  noted 
that  proper  staffing  in  correctional  facili- 
ties was  a public  safety  issue.  He  cited  the 
1980  Santa  Fe  prison  riot  that  resulted 
in  12  guards  being  held  hostage  and  the 
deaths  of  33  prisoners.  Adequate  staffing 
would  “preclude  any  major  problems,” 
he  said. 

“We  requested  [LCF]  staff  to  stay  on 
this  and  see  what  the  new  administration 
would  do,”  Varela  stated.  “Apparently,  [the 
Martinez  administration  is]  following  up 
on  this”  by  imposing  fines  against  CCA 
and  GEO  for  contractual  violations. 

“In  today’s  struggling  economy,  the 
people  of  New  Mexico  deserve  to  know 
the  Corrections  Department  is  running 
in  a fiscally  responsible  manner,”  added 
current  Corrections  Secretary  Gregg 
Marcantel.  FJ 

Sources:  www.santafenewmexican.  com, 
Albuquerque  Journal 


investigating  and  certifying  that  a prisoner 
meets  the  poverty  restriction.  Unsurpris- 
ingly most  prisoners  have  few  assets  and 
little  income,  and  thus  readily  qualify.  This 
leaves  the  states  to  determine  how  much 
money  can  be  recovered  if  prison  officials 
go  through  the  process  of  submitting  re- 
imbursement requests  to  Medicaid.  The 
funding  available  under  the  current  law 
provides  for  2/3  of  medical  bills  for  an 
outside  hospital  treatment  meeting  the 
24-hour  stay  minimum.  While  this  does 
not  cover  all  costs,  the  state  would  have 
to  chip  in  only  the  remaining  balance  to 
cover  the  health  care  provider’s  bill. 

Some  states  have  recognized  that  their 
sickest  prisoners  are  often  totally  harmless 
due  to  their  medical  conditions,  and  have 
laws  that  allow  the  transfer  of  prisoners 
to  outside  nursing  homes  where  costs  are 
greatly  reduced.  Most  eligible  prisoners 
are  either  terminally  ill  or  have  serious 
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conditions  that  require  long-term  pallia- 
tive care  - which  is  rarely  available  in  a 
secure  prison  setting.  Such  laws  typically 
include  a recovery  clause:  if  the  prisoner 
gets  better,  he  or  she  goes  back  to  prison 
to  complete  their  sentence. 

The  New  York  DOC  estimates  it 
could  save  up  to  $20  million  annually 
through  Medicaid  reimbursements,  ac- 
cording to  a report  issued  by  the  State 
Comptroller’s  Office  on  December  5, 
2012.  The  Oklahoma  DOC  calculates  that 
under  provisions  of  Obama’s  Affordable 
Care  Act  that  go  into  effect  in  2014,  virtu- 
ally all  of  the  state’s  costs  for  hospitalizing 
prisoners  would  be  covered  by  federal 
funds  - an  amount  that  currently  runs 
around  $13  million  per  year. 

“This  will  be  huge  for  corrections 
budgets,”  said  Donna  Strugar-htsch,  a 
consultant  with  Health  Management 
Associates. 

The  Texas  Department  of  Criminal 
Justice,  with  158,000  prisoners,  is  under 
a governor’s  order  to  cut  medical  costs 
by  10%  in  the  new  fiscal  year.  Officials  at 
Texas  Tech  University  and  the  University 
of  Texas  Medical  Branch,  which  provide 
healthcare  in  state  prisons,  complained 
they  have  no  idea  where  to  make  such 
reductions,  and  lawmakers  fear  the  cuts 
will  drive  Texas  into  federal  medical  re- 
ceivership, similar  to  California. 

Currently,  California  spends  an  aver- 
age of  $13,300  per  prisoner  per  year  on 
medical  care  while  Texas  spends  around 
$3,100  (this  disparity  may  well  be  tied  to 
the  cost  of  assigning  guards  to  watch  pris- 
oners who  are  hospitalized,  as  California 
prison  guards  are  paid  significantly  more 


than  their  Texas  counterparts).  Texas  state 
Senator  John  Whitmire  suggested  that 
bedridden  prisoners  should  be  released  so 
they  would  automatically  become  eligible 
for  Medicaid.  Despite  the  need  to  reduce 
prison  medical  costs,  Texas  officials  have 
been  reluctant  to  release  elderly,  disabled 
and  seriously  ill  prisoners  on  medical 
parole.  [See  separate  article  on  page  22  of 
this  issue  of  PLN], 

Connecticut  is  the  most  progressive 
state  in  terms  of  transferring  prisoners 
to  outside  medical  facilities,  and  passed 
legislation  in  2012  providing  that  such 
prisoners  will  be  overseen  by  parole  of- 
ficers at  a forensic  nursing  home.  The 
public  safety  concern  is  low  consider- 
ing that  prisoners  sent  to  the  facility 
will  be  immobile  (e.g.,  paraplegic),  in 
comas,  suffering  from  dementia  or 
bedridden.  Connecticut  spends  $4,780 
annually  per  prisoner  on  medical  care, 
or  $92  million  in  fiscal  year  2010.  The 
state’s  use  of  the  forensic  nursing  home 
will  open  up  prison  medical  beds  for 
prisoners  who  have  treatable  illnesses, 
while  transferring  to  Medicaid  part  of 
the  cost  of  treating  those  moved  to  the 
facility.  The  first  nursing  home  for  ill  and 
disabled  prisoners  is  expected  to  open 
in  February  2013,  and  will  be  run  by  a 
private  company. 

Oregon  prison  officials  have  started 
to  tap  into  Medicaid  funds,  too.  Accord- 
ing to  Oregon  DOC  Health  Services 
Administrator  Bill  Hoefel,  “Most  of  the 
research  shows  that  a correctional  popu- 
lation is  about  10  years  older  than  their 
chronological  age  just  by  virtue  of  the 
lifestyles  they’ve  lived.”  He  oversees  a 


$208  million  prison  medical  budget  for 
14,000  prisoners. 

Washington,  California  and  North 
Carolina  have  already  begun  filing  for 
Medicaid  reimbursements  for  prisoners 
who  are  hospitalized.  Colorado  is  waiting 
for  the  2014  law  to  go  into  effect,  when 
all  U.S.  citizens  with  incomes  up  to  133% 
of  the  federal  poverty  guidelines  will  be 
“newly  eligible”  for  Medicaid  - allowing 
100%  coverage  for  three  years,  followed  by 
90%  coverage  thereafter.  States  may  opt 
out  of  the  expanded  Medicaid  coverage, 
though. 

Mississippi,  Delaware,  Louisiana, 
Michigan,  Pennsylvania  and  Arkansas 
have  started  Medicaid  reimbursement  pro- 
grams for  prison  medical  care,  too;  since 
2009,  Mississippi  alone  has  saved  around 
$10  million.  Maine  is  currently  looking 
into  applying  for  Medicaid  funds,  but  is 
also  cutting  medical  expenses  by  taking  a 
more  jaundiced  eye  towards  “optional” 
medical  procedures.  For  example,  the 
Maine  DOC  recently  rejected  rotator  cuff 
surgery  for  a 60-year-old  prisoner  because 
he  still  had  good  movement  in  his  arm, 
claiming  the  procedure  was  “not  medically 
necessary.” 

Interestingly,  prisoners  must  give 
their  consent  when  receiving  medical 
treatment  covered  by  Medicaid,  which 
gives  them  some  potential  leverage  over 
the  process.  P 

Sources:  www.auburnpub.com,  http:  1 1 
dfw.cbslocal.com,  Tulsa  World,  Austin 
American- Statesman,  www.  boston,  com, 
National  Conference  of  State  Legislatures, 
Bangor  Daily  News 
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Oregon- Washington  Prison  Employee  Logs  19-Hour  Days 


To  say  that  Ming  Zhu  is  an  industrious 
employee  would  be  an  understate- 
ment of  epic  proportions. 

Zhu  works  the  graveyard  shift  at  the 
Eastern  Oregon  Correctional  Institution 
(EOCI)  in  Pendleton,  Oregon.  Then,  when 
his  shift  ends  at  6:30  a.m.,  he  drives  an 
hour  to  the  Washington  State  Penitentiary 
(WSP)  in  Walla  Walla,  Washington  to  log 
another  eight-hour  shift  as  a mental  health 
counselor,  before  driving  an  hour  to  his 
home  in  Kennewick,  Washington  for  four 
hours  of  rest.  Then  he  drives  another  hour 
back  to  EOCI  for  his  next  shift. 

For  those  who  aren’t  good  at  math, 
that’s  19  hours  at,  or  on  the  way  to  or 
from,  his  two  jobs  on  any  given  day.  More 
impressive  yet,  Zhu  has  been  working  that 
schedule  for  over  five  years. 

“We  are  all  shaking  our  heads  on  how 
he  could  do  that,”  said  Gary  Blackmer, 
Director  of  the  Oregon  Audits  Division. 
“I  just  can’t  imagine.  I work  long  days,  but 
I couldn’t  do  two  jobs.” 

Zhu  was  hired  by  WSP  in  November 
2005,  earning  an  annual  salary  of  $46,188. 
Yet  in  August  2006  he  took  the  EOCI  posi- 
tion for  another  $54,060  per  year. 

His  dual  employment  came  to  light 
when  whistleblowers  reported  him  to 
Washington  state  auditors,  sparking  in- 
ternal investigations  by  both  Washington 
and  Oregon  officials.  Two  WSP  witnesses 
“stated  they  had  seen  [Zhu]  sleeping  as 
much  as  four  hours  in  a shift,”  auditors 
reported. 

Zhu  admitted  that  he  sometimes  slept 
on  the  job,  but  denied  that  he  slept  half  his 
shift.  He  “confirmed  that  he  slept  during 
his  breaks  and  that  his  naps  would  run 
over  the  break  period  once  in  a while,” 
according  to  the  auditors’  report. 

Prison  policies  in  both  states  allow 
employees  to  hold  two  jobs.  Oregon  of- 
ficials said  Zhu  had  obtained  the  required 
approval  to  work  multiple  jobs,  but  they 
could  not  explain  the  basis  for  the  ap- 
proval. Washington  auditors  found  that 
Zhu  did  not  seek  formal  permission  to 
take  the  Oregon  job,  though  Zhu  claimed 
that  his  WSP  supervisor  was  aware  he  was 
working  at  EOCI. 

The  Washington  auditors  also  dis- 
covered worksheets  for  eight  students  at 
the  school  where  Zhu’s  wife  works,  and 
material  related  to  Zhu’s  EOCI  job,  on 
his  WSP  computer. 

Zhu  admitted  that  he  conducted  work 
for  his  wife’s  job  and  his  EOCI  job  while 
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on  duty  at  WSP.  He  had  also  used  his 
work  computer  to  send  personal  emails. 
As  such,  the  auditors  found  that  Zhu  had 
improperly  used  his  WSP  computer. 

Washington  auditors  sent  their  find- 
ings to  the  Oregon  Department  of 
Corrections  and  the  Oregon  Audits  Divi- 
sion. Oregon  officials  have  since  provided 
a list  of  all  Oregon  state  workers  to  their 
counterparts  in  Washington,  to  see  if  there 
are  any  other  employees  working  two  jobs 
across  state  lines,  said  Blackmer.  However, 
Oregon  is  not  planning  to  conduct  an 
audit  of  its  own. 

On  September  14, 2012,  Zhu  accepted 
a stipulation  by  the  Washington  Executive 


In  early  January  2013,  both  Corrections 
Corporation  of  America  (CCA)  and 
the  GEO  Group  - the  nation’s  two  larg- 
est private  prison  companies  that  control 
a combined  75  percent  of  the  for-profit 
prison  market  in  the  United  States  - an- 
nounced that  they  had  each  completed 
preliminary  plans  to  convert  their  corpo- 
rate structure  to  a Real  Estate  Investment 
Trust  (REIT). 

REITs  are  designed  for  companies 
that  primarily  invest  in  and  generate 
revenue  from  real  estate  holdings,  such 
as  hotel  chains;  like  other  publicly-held 
corporations  they  trade  on  the  stock 
market.  There  are  special  tax  advantages 
for  REITs,  which  generally  pay  no  income 
tax.  They  also  must  distribute  at  least  90 
percent  of  their  income  to  shareholders 
in  the  form  of  dividends. 

Although  CCA  and  GEO  operate 
prisons  as  their  primary  form  of  busi- 
ness, the  prisons  themselves  constitute 
real  estate.  By  creating  an  entity  called 
a taxable  REIT  subsidiary  (TRS),  the 
companies  can  separate  the  operational 
side  of  their  private  prison  management 
from  the  real  estate  side  of  owning  and 
generating  income  from  correctional 
facilities. 

There  are  various  rules  and  regula- 
tions governing  REITs;  for  example,  at 
least  95  percent  of  a REIT’s  income  “must 
be  derived  from  ‘passive’  financial  invest- 
ments ...  as  opposed  to  ‘active’  income 
from  business  activities,”  and  “at  least 
75  percent  of  a REIT’s  income  must  be 
derived  from  real  estate  sources...”  accord- 
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Ethics  Board,  which  found  that  he  may 
have  “violated  the  Ethics  in  Public  Service 
Act  by  using  state  resources  for  personal 
gain.”  Zhu  agreed  to  pay  a civil  penalty  of 
$2,500,  but  the  Board  suspended  $1,000  of 
that  amount  “on  the  condition  that  Ming 
Zhu  complies  with  all  terms  and  condi- 
tions of  this  Stipulation  and  Order  and 
commits  no  further  [ethics]  violations” 
within  a two-year  period.  P 

Sources:  The  Oregonian;  Washington  State 
Auditor’s  Office  Whistleblower  Report  No. 
1007224  ( Feb.  7, 2012 );  Washington  State 
Executive  Ethics  Board  Stipulation,  No. 
2012-013 


ing  to  the  IRS.  Further,  a REIT  cannot 
have  over  25  percent  of  its  assets  invested 
in  non-qualifying  securities  or  stock  of 
taxable  REIT  subsidiaries. 

On  January  1,  2013,  GEO  Group 
announced  that  as  of  the  end  of  2012 
it  had  “completed  all  the  necessary  re- 
structuring steps”  to  convert  to  a REIT. 
This  included  divesting  itself  of  its  GEO 
Care  subsidiary,  which  provided  medi- 
cal and  mental  health  services  through 
government  contracts,  including  at  some 
prisons  and  jails.  REITs  are  restricted  in 
the  direct  or  indirect  operation  of  health 
care  facilities. 

“Our  Board  and  our  management 
team  strongly  believe  that  these  important 
steps  will  maximize  our  company’s  abil- 
ity to  create  shareholder  value  given  the 
nature  of  our  assets,  help  lower  our  cost 
of  capital,  draw  a larger  base  of  potential 
shareholders,  provide  greater  flexibility  to 
pursue  growth  opportunities,  and  create  a 
more  efficient  operating  structure,”  GEO’s 
chairman  and  CEO,  George  C.  Zoley,  said 
in  a press  release.  GEO  created  a TRS  to 
handle  its  non-real  estate  related  opera- 
tions, including  “managed-only  contracts, 
international  operations,  electronic  moni- 
toring services,  and  other  non-residential 
facilities.”  This  arrangement  “will  allow 
GEO  to  maintain  the  strategic  alignment 
of  almost  all  of  its  diversified  business 
segments  under  one  entity,”  the  company 
stated. 

GEO  Group  authorized  an  initial 
special  dividend  of  $350  million,  amount- 
ing to  $5.68  per  share  of  common  stock 
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payable  to  shareholders  of  record  as  of 
December  10,  2012. 

CCA  made  a similar  REIT-related 
announcement  on  January  2,  2013,  stat- 
ing that  it  had  “completed  an  internal 
reorganization  of  its  business  operations 
so  that  it  now  has  the  ability  to  elect  to 
qualify  as  a real  estate  investment  trust 
(REIT)  for  the  taxable  year  commencing 
January  1,  2013.” 

CCA  is  expected  to  make  an  initial 
estimated  dividend  distribution  of  $700 
to  $750  million  to  shareholders  once  it 
converts  to  a REIT,  which  it  described 
as  “a  complex  process.”  In  a May  2012 
press  release,  the  company  said  the  ben- 
efits of  the  conversion  would  include 
“an  increase  in  long-term  shareholder 
value,  a more  tax-efficient  corporate 
structure  with  higher  cash  flow,  and  a 
lower  cost  of  capital,  while  maintaining 
access  to  ample  capital  to  fund  future 
growth.” 

In  fact  CCA  had  converted  to  a REIT 
previously,  in  1997,  with  disastrous  results. 
CCA  formed  Prison  Realty  Trust  and  a 
separate  operating  company,  but  due  to 
various  factors,  including  poor  manage- 
ment decisions,  the  REIT  defaulted  on  its 
debt  and  the  company’s  stock  dropped  to 
under  $1.00  a share,  putting  it  at  risk  of 
being  delisted  from  the  New  York  Stock 
Exchange.  CCA  subsequently  reversed  its 
REIT  conversion,  and  faced  shareholder 
lawsuits  that  alleged  various  corporate 
officers  and  directors  had  concealed  in- 
formation and  made  false  and  misleading 
statements.  The  suits  were  eventually  settled 
for  approximately  $104  million  in  stock  and 
cash.  [See:  PLN,  July  2000,  p.  1.] 


However,  the  rules  applicable  to 
REITs  have  changed  since  CCA’s  initial 
unsuccessful  venture  into  REIT  territory, 
including  the  enactment  of  a federal  law, 
the  REIT  Modernization  Act,  which  went 
into  effect  in  2001 . REITs  no  longer  have 
to  have  a completely  separate  company 
to  manage  their  non-real  estate  business 
operations,  but  can  now  own  100%  of  a 
TRS.  And  while  REITs  must  distribute 
at  least  90  percent  of  their  income  in  the 
form  of  dividends,  the  dividends  do  not 
have  to  be  paid  entirely  in  cash  but  can 
be  distributed  as  a combination  of  cash 
and  stock. 

While  both  CCA  and  GEO  have 
positioned  themselves  for  conversion  to 
REIT  structures,  neither  company  has 
received  approval  from  the  IRS  despite 
their  requests  for  a private  letter  ruling 
(PLR)  regarding  their  REIT  intentions. 
The  companies  are  unlikely  to  finalize 
their  REIT  conversions  until  they  re- 
ceive a PLR,  which  will  create  a binding 
understanding  between  the  IRS  and  the 
requester  with  respect  to  the  tax  issue 
that  is  the  subject  of  the  ruling.  There 
is  no  time  frame  in  which  the  IRS  must 
issue  a PLR. 

Regardless,  the  prospect  of  CCA  and 
GEO  Group  converting  to  REITs  has 
piqued  the  interest  of  investors,  and  both 
companies’  stock  prices  have  increased 
as  a result.  In  early  January  2013,  CCA’s 
stock  hit  a 13-year  high,  trading  at  up  to 
$37.25  per  share,  while  GEO  traded  as 
high  as  $32.24  per  share  in  December  2012 
after  announcing  its  $350  million  special 
dividend  distribution. 

Previously,  on  November  20,  2012, 


PLN  managing  editor  Alex  Friedmann, 
who  owns  a small  amount  of  CCA  stock 
- and  who  previously  served  time  in  a 
CCA-operated  facility  - filed  a share- 
holder resolution  that  would  require  the 
company  to  disclose  certain  information 
regarding  its  REIT  conversion.  The 
resolution  asks  CCA  to  issue  a report  ad- 
dressing 1)  disadvantages  to  stockholders, 
and/or  advantages  to  the  company,  should 
it  make  required  REIT  dividend  distribu- 
tions primarily  in  the  form  of  stock  rather 
than  cash;  2)  the  extent  to  which  CCA’s 
Board  has  taken  into  account  the  out- 
come of  the  company’s  prior  conversion 
to  a REIT  and  the  shareholder  lawsuits 
that  resulted;  and  3)  how  CCA  plans  to 
comply  with  IRS  rules  governing  REITs, 
including  the  limitation  on  REIT  assets 
that  can  be  held  in  TRSs. 

As  this  issue  of  PLN  goes  to  press, 
CCA  has  not  indicated  whether  it  will 
file  an  objection  to  the  resolution  with 
the  Securities  and  Exchange  Commission 
(SEC),  as  the  company  did  in  response  to 
a shareholder  resolution  filed  by  Fried- 
mann in  2011  that  asked  CCA  to  report 
on  its  efforts  to  reduce  prisoner  rape  and 
sexual  assaults  in  its  for-profit  facilities. 
That  resolution  failed  to  pass,  although  it 
received  almost  20  percent  of  the  voting 
shares.  [See:  PLN,  June  2012,  p.32;  March 
2012,  p.  18],  SI 

Sources:  Nashville  Post,  Nashville  Business 
Journal,  Nashville  Scene,  press  releases 
from  CCA  (January  2,  2013)  and  GEO 
Group  ( January  1,  2013),  www.irs.gov, 
Investor's  Business  Daily,  www. truth-out. 
org,  www.reit.com 
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Tenth  Circuit  Cites  PLN  Case  in  Denying 
Oklahoma  Newspaper’s  FOIA  Request 


In  2008,  World  Publishing  Company,  the 
publisher  of  the  Tulsa  World  newspaper, 
requested  six  booking  photos  from  the 
U.S.  Marshals  Service  under  the  Freedom 
of  Information  Act  (FOIA).  The  Depart- 
ment of  Justice  denied  the  request,  relying 
upon  Exemption  7(C).  The  paper  hied 
suit,  lost  in  the  district  court  and  appealed. 
The  Tenth  Circuit  affirmed  the  dismissal, 
citing  Prison  Legal  News  v.  Executive  Of- 
fice for  U.S.  Attorneys,  628  F.3d  1243  (10th 
Cir.  2011),  cert,  denied,  where  disclosure 
was  also  denied  based  on  a 7(C)  exemp- 
tion. [See:  PLN,  Nov.  2011,  p.48;  March 
2010,  p.36j. 

FOIA  Exemption  7(C),  according  to 
the  appellate  ruling,  exempts  “records  or 
information  compiled  for  law  enforcement 
purposes,  but  only  to  the  extent  that  the 
production  of  such  law  enforcement  re- 
cords or  information  ...  could  reasonably 
be  expected  to  constitute  an  unwarranted 
invasion  of  personal  privacy.”  5 U.S.C.  § 
552(b)(7)(C). 

Based  on  the  statutory  language,  “a 
three-part  test  has  emerged  to  determine 
if  information  is  covered  by  Exemp- 
tion 7(C).  A court  must  (1)  determine 
if  the  information  was  gathered  for  a 
law  enforcement  purpose;  (2)  determine 
whether  there  is  a personal  privacy  inter- 
est at  stake;  and  if  there  is  (3)  balance  the 
privacy  interest  against  the  public  interest 
in  disclosure.” 

The  Tenth  Circuit  noted  that  “in 
Prison  Legal  News,  this  court  applied  Ex- 
emption 7(C)  to  autopsy  photographs  and 
a video  taken  of  the  aftermath  of  a prison 
murder,  notwithstanding  that  these  items 
were  shown  to  a jury  in  open  court  and  to 
the  public  audience  present  at  trial.” 

The  Court  of  Appeals  found  that 
detainees  have  a privacy  interest  in  their 
booking  photos,  citing  Times  Picayune 
Pub.  Corp.  v.  U.S.  Dept  of  Justice,  37 
F.Supp.2d  472  (E.D.  La.  1999).  In  that 
case,  the  district  court  held  that  the  as- 
serted public  interest  in  disclosure  of  the 
photos  was  “hypothetical  in  nature,”  and 
that  TV  coverage  was  adequate  for  the 
purpose  the  mug  shots  were  sought. 

The  Tenth  Circuit  also  refuted  the 
arguments  in  favor  of  disclosure  advanced 
by  the  Tulsa  World,  which  contended 
that  various  other  public  interests  would 
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by  Derek  Gilna 

be  advanced  by  disclosure  of  the  book- 
ing photos,  including  informing  citizens 
of  a government  agency’s  adequate 
performance  of  its  function.  “We  agree 
with  the  district  court  that  ‘disclosure 
of  federal  booking  photographs  is  not 
likely  to  contribute  significantly  to  public 
understanding  of  federal  law  enforce- 
ment operations  or  activities,’”  the  Court 
of  Appeals  wrote,  concluding  that  the 
privacy  interest  in  detainees’  mug  shots 
outweighed  the  public  interest  in  disclo- 
sure of  same. 

The  appellate  court  further  agreed 
with  the  district  court  in  denying  dis- 
covery, stating  in  its  February  22,  2012 
opinion  that  “In  general,  FOIA  request 
cases  are  resolved  on  summary  judg- 
ment.... The  decision  whether  to  allow 
discovery  in  FOIA  cases  is  left  largely  to 


Between  September  and  November 
2012,  California  state  prison  guards 
at  three  high-security  facilities  used  live 
rounds  to  quell  fights  on  prison  yards. 
One  prisoner  was  killed  by  the  gunfire; 
two  others  were  injured. 

On  September  19,  over  60  prisoners 
engaged  in  a large  scale  brawl  in  the  yard 
at  CSP-Sacramento,  also  known  as  New 
Folsom.  Guards  initially  fired  non-lethal 
rounds,  which  did  not  dissuade  the  riot- 
ers. Switching  to  live  ammo  they  fired  six 
rounds,  injuring  one  prisoner.  At  least  a 
dozen  other  prisoners  were  stabbed  or 
slashed  in  the  fight  and  taken  to  local 
hospitals. 

High  Desert  State  Prison  was  the  scene 
of  two  recent  disturbances.  On  October  31, 
2012,  a 36-year-old  prisoner  was  shot  in 
the  hip  after  ignoring  two  warning  shots 
when  he  was  kicking  another  prisoner  in 
the  head,  with  the  aid  of  two  friends.  The 
victim  of  the  assault,  who  was  knocked 
unconscious,  was  doing  33  years  to  life  for 
murder;  his  assailants  were  serving  fixed 
terms  for  drug  offenses  and  kidnapping. 

Just  9 days  later,  on  November  9, 2012, 
a 23-year-old  High  Desert  prisoner  serving 
82  years  to  life  for  murder  was  shot  dead  by 
guards  as  he  was  stabbing  and  kicking  an- 
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the  discretion  of  the  district  court  judge.” 
Consequently,  the  Tulsa  World's  FOIA 
suit  seeking  disclosure  of  the  six  mug 
shots  was  dismissed.  See:  World  Publishing 
Company  v.  U.S.  Department  of  Justice, 
672  F.3d  825  (10th  Cir.  2012). 

The  Sixth  Circuit  is  the  only  circuit 
where  booking  photos  of  defendants 
“in  an  ongoing  criminal  proceeding” 
can  be  obtained  from  the  U.S.  Marshals 
Service  through  FOIA  requests,  based 
on  precedent  in  Detroit  Free  Press,  Inc. 
v.  Department  of  Justice,  73  F.3d  93  (6th 
Cir.  1996),  rehearing  denied.  Thus,  most 
news  media  organizations  file  FOIA 
requests  for  mug  shots  in  a state  within 
the  Sixth  Circuit  - something  the  Tulsa 
World  should  have  done  to  avoid  pro- 
tracted, and  ultimately  unsuccessful, 
litigation.  P 


other  prisoner  in  the  yard.  He  was  assisted 
by  another  murderer  serving  life  without 
parole.  The  fatal  round  was  fired  by  a guard 
with  a Mini- 14  rifle.  The  victim  of  the  as- 
sault was  treated  for  stab  wounds. 

In  December  2012,  a fight  involving 
115  prisoners  in  the  Facility  A Level  IV 
yard  at  Calipatria  lasted  seven  minutes  be- 
fore guards  fired  a warning  shot  and  used 
pepper  spray  and  non-lethal  rounds  to 
quell  the  disturbance.  Observing  the  yard 
melee  from  the  dining  hall,  90  prisoners 
there  also  erupted  in  riots,  using  food  trays 
as  makeshift  weapons.  They  were  joined 
by  another  16  prisoners  in  the  culinary 
area  who  armed  themselves  with  dough 
cutters  and  bread  pans.  Nine  prisoners 
were  injured,  none  by  gunfire. 

Prison  guards  in  Oregon  also  have 
used  live  rounds  to  quell  recent  distur- 
bances, though  only  warning  shots  were 
fired  resulting  in  no  injuries  or  deaths. 
On  August  22,  2012,  three  prisoners  were 
fighting  in  the  recreation  yard  at  the  Snake 
River  Correctional  Institution.  Guards 
first  used  verbal  warnings  and  pepper 
spray,  which  proved  ineffective,  before  a 
tower  guard  fired  a warning  shot. 

And  on  November  22,  2012,  59  pris- 
oners engaged  in  a riot  at  Snake  River. 
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California  and  Oregon  Prison  Guards  Fire 
Shots  to  Break  up  Fights 


The  fighting  continued  for  an  hour  after 
initially  quieting  down  following  the  fir- 
ing of  a warning  shot.  One  prisoner  and 
an  employee  reportedly  suffered  injuries 


that  required  outside  medical  treatment; 
the  facility  was  placed  on  a modified 
lockdown  after  prison  officials  regained 
control.  FJ 


Sources:  www.ivpressonline.com,  www. 
correctionsone.com,  Sacramento  Bee, 
Los  Angeles  Times,  www.katu.com,  www. 
oregonlive.  com 


North  Carolina  Governor  Pardons  Wilmington  10 


In  1971,  during  a time  of  racial  un- 
rest in  Wilmington,  North  Carolina, 
shortly  after  schools  were  integrated 
and  amid  protests  and  race-based  vio- 
lence, a white-owned  business,  Mike’s 
Grocery,  was  firebombed.  Responding 
firefighters  claimed  they  were  targeted 
by  gunfire  from  unknown  shooters  at  a 
nearby  church. 

Ten  people  were  arrested,  including 
Rev.  Benjamin  L.  Chavis,  Jr.,  a civil  rights 
activist,  and  Connie  Tindall,  Marvin  Pat- 
rick, Wayne  Moore,  Reginald  Epps,  Jerry 
Jacobs,  James  McKoy,  Willie  Earl  Vereen, 
William  Wright,  Jr.  and  Ann  Shepard.  All 
except  Shepard  were  black. 

Following  an  initial  mistrial  they  were 
convicted  of  arson  and  conspiracy  in  1972 
in  connection  with  the  firebombing,  and 
sentenced  to  prison  terms  ranging  from 
1 5 to  34  years.  The  evidence  against  them 
included  testimony  from  several  witnesses, 
one  of  whom  later  recanted  while  another 
said  he  received  a minibike  in  exchange  for 
his  testimony. 

In  1978,  then-Governor  Jim  Hunt  re- 
duced the  sentences  of  the  ten  defendants, 
who  became  known  as  the  Wilmington  10; 
two  years  later  their  convictions  were  over- 
turned by  the  Fourth  Circuit,  which  found 
that  prosecutors  had  suppressed  evidence 
in  the  case.  See:  Chavis  v.  State  of  North 
Carolina,  637  F.2d  213  (4th  Cir.  1980).  The 
Wilmington  10  were  not  retried. 

Fast  forward  to  May  2012,  when 
Chavis  and  five  other  surviving  members 
of  the  Wilmington  10  petitioned  outgoing 
North  Carolina  Governor  Beverly  Purdue 
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for  full  pardons.  She  granted  the  pardons 
on  December  31,  2012. 

“These  convictions  were  tainted  by 
naked  racism  and  represent  an  ugly  stain 
on  North  Carolina’s  criminal  justice 
system  that  cannot  be  allowed  to  stand 
any  longer,”  Governor  Perdue  stated. 
“Justice  demands  that  this  stain  finally 
be  removed.” 

She  was  likely  influenced  by  new 
evidence  in  the  form  of  trial  notes  from 
Wilmington  10  prosecutor  Jay  Stroud, 
which  were  discovered  by  Timothy  Taylor, 
a visiting  professor  at  Duke  University. 
The  notes  indicate  that  Stroud  had  inten- 
tionally selected  white  jurors  who  may 
have  been  members  of  the  KKK,  or  blacks 
who  were  “Uncle  Tom”  types. 

For  example,  the  trial  notes  included 
the  names  of  six  potential  jurors  with 
“KKK  Good!!”  written  next  to  them. 
At  the  time  of  the  Wilmington  10  pros- 
ecution, North  Carolina  had  the  largest 
number  of  Ku  Klux  Klan  members  in  the 
nation,  according  to  Prof.  Taylor. 

“We  rarely  get  such  direct  evidence 
of  prosecutorial  racism  injury  selection,” 
said  Rev.  William  J.  Barber  II,  president 
of  the  North  Carolina  NAACP.  “It’s  a 
nightmare  to  see  evidence  of  this  district 
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attorney  committing  such  egregious  acts 
of  hate  on  behalf  of  the  citizens  of  North 
Carolina.  The  evidence  clearly  reveals  the 
injustice  that  took  place  in  the  conviction 
of  the  Wilmington  10  and  the  entrenched 
racism  that  polluted  the  process.” 

Stroud  defended  himself  in  a media 
interview  in  October  2012,  saying  his 
notes  had  been  misinterpreted.  He  said 
he  had  wanted  “blacks  who  could  be  fair” 
on  the  jury. 

Chavis,  who  was  paroled  in  1979, 
later  became  director  of  the  NAACP.  “We 
have  justice  today,”  he  said  after  Governor 
Perdue  issued  the  pardons  - four  decades 
after  the  original  convictions.  The  Wilm- 
ington 10  are  now  eligible  to  apply  for 
compensation  of  $50,000  per  year  they 
were  incarcerated.  P 

Sources:  New  York  Times,  CNN,  Huff- 
ington  Post,  News  Observer,  Associated 
Press 


OURSELVES 


■ eoooj*POH 

■oeeo  ooioVi 
* 0*3 a no • oac 


Our  Bodies, 
Ourselves 
is  a highly 
praised 
classic 
and  vital 


resource 


for  women  of  all  ages  with  important 
information  about  every  aspect  of 
their  health  and  well-being.  This 
newly  revised  edition  gives  women 
everything  they  need  for  making  key 
decisions  about  their  health  - from 
definitive  information  from  today’s 
leading  experts  to  personal  stories 
from  other  women  just  like  them. 


$26  + $6  S&H  for  all  orders 
under  $50. 

Order  by  mail,  phone,  or  on-line  from 

Prison  Legal  News 
PO  Box  2420 

West  Brattleboro,  VT  05303 
Tel (802)  257- 1 342 
www.prisonlegalnews.org 


Prison  Legal  News 


45 


January  2013 


California:  Del  Norte  County  DA  Described  as  “Idiotic” 


Attorney  Jon  Michael  Alexander,  63, 
has  been  a meth  addict.  He’s  spent 
time  in  jail,  he’s  been  homeless,  he’s  con- 
templated suicide,  he’s  been  suspended 
by  the  State  Bar  several  times,  he’s  been 
investigated  by  the  FBI  and  is  presently 
awaiting  the  outcome  of  yet  another  bar 
complaint.  He’s  also  the  District  Attorney 
of  Del  Norte  County,  California,  and  his 
questionable  behavior  has  been  dubbed 
“idiotic”  by  Stanford  University  law 
professor  Robert  Weisberg,  a legal  ethics 
scholar. 

As  far  back  as  1989,  Alexander  was 
suspended  from  the  practice  of  law  for 
failing  to  pay  his  bar  dues.  Undeterred,  he 
continued  to  practice  law.  For  that,  as  well 
as  for  taking  money  from  clients  without 
performing  legal  services,  he  was  later 
disciplined.  The  bar  cited  him  for  “moral 
turpitude,  dishonesty  or  corruption.” 

In  1996,  while  managing  a success- 
ful criminal  defense  practice  in  Orange 
County,  Alexander  again  ran  into 
trouble.  The  stress  of  taking  care  of 
his  mother,  an  Alzheimer’s  patient  and 
insomniac,  overwhelmed  him,  he  said. 
Deprived  of  sleep,  he  “started  chipping 
away  on  meth,  just  to  stay  awake  during 
the  day.” 

Alexander  was  ultimately  arrested 
and  spent  time  in  jail.  He  was  suspended, 
again  for  taking  money  from  a client 
without  providing  legal  services.  He  was 
also  suspended  for  failing  to  pay  bar  fees 
in  2002  and  2003,  then  was  placed  on 
probation  by  the  State  Bar  in  2004. 

The  following  year,  Alexander  was 
hired  as  a Del  Norte  County  prosecutor. 
He  was  defiant  and  meddlesome;  a col- 
league, then-Senior  Deputy  DA  Karen 
Olson,  described  him  as  “a  liability.”  She 
also  said  “He  will  lie,  manipulate,  and  at- 
tack when  he  feels  it  will  benefit  his  own 
agenda.”  He  was  fired  after  less  than  six 
months  on  the  job. 

Undaunted,  Alexander  ran  for  DA  in 
2006.  He  lost.  A few  weeks  later  he  was 
suspended  from  the  practice  of  law  for 
having  sent  an  ex  parte  communication 
to  a judge  in  a criminal  case. 

Alexander  then  re-invented  himself 
as  a public  defender.  He  renewed  his 
volunteer  efforts,  helping  others  to  over- 
come addiction.  In  November  2010  he 
again  ran  for  DA;  citing  his  commitment 
to  12-step  recovery  programs,  he  ran  on 
a platform  of  “death  to  meth.”  Surpris- 
ingly, he  won. 


Since  becoming  DA,  Alexander  has 
continued  to  court  trouble.  He  dropped 
child  kidnapping  charges  against  the  cli- 
ent of  a defense  lawyer  who  had  loaned 
him  $6,000  that  he  allegedly  used  for  hair 
transplants,  resulting  in  an  FBI  bribery 
probe.  And  twice  he  allegedly  tried  to  sell 
or  trade  his  endorsement  for  the  position 
he  once  held  as  a public  defender.  He  said 
such  claims  were  “false  allegations”  by 
embittered  former  colleagues. 

In  May  2011  Alexander  received  a 
two-year  suspension  from  the  State  Bar, 
which  was  stayed  after  he  was  placed  on 
three  years’  probation  with  “a  60-day 
actual  suspension.”  He  stipulated  to 
“failures  to  perform  legal  services  com- 
petently, respond  to  reasonable  client 
status  inquiries,  return  a client  file,  re- 
fund unearned  fees  or  inform  a client 
of  significant  developments  in  his  case,” 
and  to  improper  communications  with  a 
judge  and  engaging  in  the  unauthorized 
practice  of  law. 

Alexander,  who  is  likely  on  a first- 
name  basis  with  State  Bar  disciplinary 
counsel,  faced  additional  misconduct 
charges  in  October  2012  related  to  giving 


and  receiving  improper  loans  and  speak- 
ing with  a defendant  without  her  attorney 
present.  Current  and  former  Superior 
Court  judges  provided  testimony  during 
the  proceedings,  involving  a $14,000  loan 
Alexander  made  to  a deputy  probation 
officer  and  the  $6,000  loan  he  received 
from  a defense  attorney  for  hair  trans- 
plants. The  misconduct  hearing  lasted  into 
January  2013. 

The  State  Bar  has  not  yet  issued  a 
ruling  in  this  latest  of  Alexander’s  legal 
and  ethical  travails,  in  which  he  could  face 
disbarment.  Meanwhile,  Alexander  has 
hied  a civil  suit  against  the  Bar,  arguing 
that  the  misconduct  charges  are  politically 
motivated  and  based  on  incorrect  facts 
and  bias. 

According  to  the  State  Bar,  this  is  the 
first  time  in  the  state’s  history  that  a sitting 
district  attorney  has  faced  such  miscon- 
duct proceedings  - which  is  apparently  a 
testament  to  a high  tolerance  for  unethical 
conduct  and  misbehavior  by  California 
prosecutors.  P 

Sources:  Sacramento  Bee,  www.Iaw.com, 
ABA  Journal,  www.calbar.ca.gov 


Cook  County,  Illinois 
Lowers  Jail  Phone  Rates 

by  Mel  Motel 


On  December  18,  2012,  the  Board  of 
Commissioners  for  Cook  County, 
Illinois  voted  to  lower  the  outrageous 
cost  of  telephone  calls  made  by  prison- 
ers at  the  Cook  County  Jail.  The  county 
has  a contract  with  Securus  Technologies, 
which  operates  phone  systems  in  2,200 
jails  and  prisons  across  44  states.  The 
county’s  contract  with  Securus  guaranteed 
a 57.5%  kickback  commission  from  gross 
phone  revenue,  which  translated  to  around 
$300,000  per  month. 

Cook  County  Board  President  Toni 
Preckwinkle  led  the  charge  to  lower  the 
jail  phone  rates.  She  said  she  thought  it 
was  wrong  to  view  prisoners  as  a revenue 
source.  For  one  thing,  the  people  who 
must  pay  the  high  cost  of  prisoners’  phone 
calls  are  often  already  poor;  she  noted  that 
many  prisoners  in  the  Cook  County  Jail 
cannot  afford  to  post  bond. 

“The  county  pays  $143  a day  to 
keep  someone  in  jail.  That’s  a high  cost 
for  taxpayers  to  pay  because  defendants 
are  too  poor  to  make  their  bond  pay- 


ments,” said  Preckwinkle. 

Poor  and  working  families  in  Cook 
County  have  been  hit  hard  by  the  high 
phone  rates,  too.  Monica  Ingram,  a nurse 
who  provides  homecare,  was  distraught 
when  she  realized,  after  spending  $60  on 
calls  in  one  week,  that  she  would  have 
to  start  ignoring  her  incarcerated  son’s 
phone  calls  because  she  could  not  afford 
to  accept  them. 

Cecily  Cortez,  a housekeeper  and 
mother  whose  fiance  is  incarcerated  at  the 
Cook  County  Jail,  has  also  had  a hard 
time  paying  for  calls.  But  she  maintains 
phone  contact  because  “You  get  to  hear 
his  voice,  feel  his  emotions  through  his 
words  and  pretty  much  it’s  just  more  con- 
tact rather  than  something  written.” 

The  high  jail  phone  costs  resulted 
not  only  from  the  per-minute  rates  and  a 
surcharge  to  set  up  a phone  account.  Ad- 
ditional options,  such  as  the  $9.99  charge 
to  make  a collect  call  to  a cell  phone, 
drove  up  costs  from  expensive  to  simply 
unaffordable. 
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The  county’s  new  agreement  with 
Securus  will  allow  prisoners  to  make 
more  calls  at  a lower  cost.  The  rates  were 
cut  in  half,  and  calls  can  now  be  twice  as 
long  (paid  calls  have  been  extended  from 
1 5 to  30  minutes).  Instead  of  a free  five- 
minute  call  at  booking,  arrestees  will  get 
1 5 minutes  of  free  phone  time.  Also,  the 
arrangement  eliminates  surcharges  on 
jail  phone  calls  and  offers  reduced  con- 
nection fees. 

Preckwinkle  said  that  under  the  new 
rates,  a 30-minute  call  will  cost  $7.00 
compared  to  the  $30.00  it  would  have  cost 
previously.  A 15-minute  call  will  now  be 
$4.00  instead  of  $10.00  or  $15.00. 

As  part  of  negotiations  with  Securus, 
the  county  agreed  to  extend  the  current  jail 
phone  contract  to  December  2014.  How- 
ever, a new  Request  for  Proposals  (RFP) 
will  go  out  in  2013.  Preckwinkle  promised 
that  under  the  next  contract,  the  phone 
rates  will  only  cover  the  cost  of  installing 
and  operating  the  jail  phone  system.  In 
other  words,  there  will  be  an  end  to  profit- 
ing off  prisoners  and  their  families. 

“My  office  will  continue  to  work  with 
the  President’s  office  to  implement  the 
approved  changes  without  compromise 
to  the  security  and  daily  operations  of 
the  Department  of  Corrections,”  Cook 
County  Sheriff  Tom  Dart  said.  “Costs 
for  communication  to  inmates  should  not 
be  excessive  or  burden  families  wishing  to 
speak  with  them.” 

The  reduction  in  phone  costs  is  a 
welcome  contrast  to  previous  challenges 
to  the  prison  phone  system  in  Illinois.  In 
1999,  a class-action  lawsuit  was  filed  by 
prisoners,  prisoners’  families  and  a legal 


services  organization;  the  suit  alleged 
they  were  forced  to  pay  exorbitant  phone 
rates  as  a result  of  high  costs  driven 
up  by  exclusive  contracts  awarded  to 
monopolistic  telephone  companies.  The 
case  was  dismissed  under  the  “filed  rate” 
and  “primary  jurisdiction”  doctrines, 
with  the  court  deeming  the  matter  more 
appropriate  for  the  Federal  Communica- 
tions Commission  and  Illinois  Commerce 
Commission.  On 
appeal  in  2001,  the 
dismissal  of  the 
plaintiffs’  federal 
claims  was  affirmed 
on  the  merits.  See: 

Arsberry  v.  State  of 
Illinois,  244  F.3d  558 
(7th  Cir.  2001),  cert, 
denied.  [PLN,  Aug. 

1999,  p.10;  June 

2000,  p.  19;  Feb. 

2001,  p.  19;  May 

2002,  p.  12]. 

For  another  re- 
cent victory  for  lower 
prison  phone  rates, 
see  the  article  on 
reduced  telephone 
rates  for  Louisiana 
prisoners  in  this  is- 
sue of  PLN. 
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First  Circuit:  RLUIPA  Does  Not  Provide  Relief  from  Transfer  to 
Remote  Prison  where  Opportunities  for  Religious  Exercise  are  Limited 


On  March  29,  2012,  the  First  Circuit 
Court  of  Appeals  held  that  the 
Religious  Land  Use  and  Institutional- 
ized Persons  Act  (RLUIPA),  42  U.S.C. 
§§2000cc  et  seq.,  does  not  provide  a basis 
for  relief  where  a prisoner’s  opportunities 
for  exercise  of  religion  are  limited  due  to 
his  transfer  to  a prison  that  is  too  remote 
for  religious  volunteers  to  visit. 

In  December  2010,  Seth  Bader,  an 
Orthodox  Jew  serving  a life  sentence  for 
murder  without  the  possibility  of  parole, 
was  transferred  from  the  New  Hampshire 
State  Prison  in  Concord  (NHSP)  to  the 
Northern  Correctional  Facility  located  in 
Berlin,  New  Hampshire  (NCF). 

While  at  NHSP,  Bader  was  able  to 
participate  in  Jewish  religious  activities 
on  a regular  basis  because  a local  rabbi, 
as  well  as  other  outside  volunteers,  vis- 
ited the  facility.  For  example,  he  could 
participate  in  celebrations  of  Passover, 
Purim,  Yom  Kippur,  Rosh  Hashanah 
and  Chanukah.  At  NCF,  by  contrast, 
the  remote  location  of  the  prison  made 
it  all  but  impossible  for  volunteers  to 
conduct  services  or  otherwise  minister 
to  Bader. 

Bader  was  transferred  because  Major 
John  Fouts,  the  director  of  security  at 
NHSP,  was  concerned  that  Bader  had 
“undue  influence”  in  certain  areas  of  the 
prison  and  was  potentially  developing 
relationships  with  staff  that  he  could 
later  exploit.  Fouts  had  charged  Bader 
with  a disciplinary  infraction  for  being  in 
possession  of  contraband  (classical  music 
CDs  and  a computer  disk);  the  charge  was 
later  dismissed  when  it  was  determined 
that  he  had  staff  approval  for  the  alleged 
contraband. 

Bader  filed  suit  in  federal  court,  alleg- 
ing that  his  transfer  to  NCF  violated  his 
rights  under  RLUIPA.  He  sought  injunc- 
tive relief  requiring  his  return  to  NHSP. 

After  holding  a hearing,  the  district 
court  denied  Bader’s  request  for  a pre- 
liminary injunction.  It  reasoned  that  it 
was  not  the  transfer  to  NCF,  but  rather 
the  inability  of  volunteers  to  travel  to 
the  prison  that  prevented  Bader  from 
receiving  religious  services.  “[Tjhat  failure 
of  volunteers  to  appear,  as  long  as  their 
visits  are  not  prohibited  by  an  action  of 
the  government,  does  not  give  rise  to  a 
RLUIPA  claim,”  the  court  wrote. 

On  appeal,  the  First  Circuit  affirmed 

January  2013 


the  district  court.  While  noting  that 
“RLUIPA  provides  greater  protection  to 
inmates’  free -exercise  rights  than  does  the 
First  Amendment,”  the  appellate  court 
rejected  the  suggestion  that  RLUIPA’s 
enactment  was  somehow  “meant  to  gov- 
ern the  siting  of  prisons,  general  policies 
of  assigning  prisoners  or  determining 
transfers,  or  the  failure  to  assign  prisoners 
by  religion.” 

The  appellate  court  noted  that  Bader’s 
problems  with  access  to  religious  services 
at  NCF  “derive  from  a lack  of  outside 
clergy,  volunteer  visitors,  and  practicing 


co-religionists  in  the  prison.  Bader  does 
not  charge  that  the  government  pre- 
cludes visits  from  rabbis  or  volunteers  or 
deliberately  limits  the  number  of  Jewish 
prisoners.” 

In  dicta,  the  Court  of  Appeals  ob- 
served that  it  was  neither  “wise”  nor 
“charitable”  to  keep  Bader  at  NCF  in- 
definitely, and  suggested  that  state  prison 
officials  consider  transferring  him  back  to 
NHSP  Almost  a year  later,  however,  as  of 
January  2013,  Bader  remained  incarcer- 
ated at  NCF.  See:  Bader  v.  Wrenn,  675 
F.3d  95  (1st  Cir.  2012).  P 


9th  Circuit:  Class-action  by  Civilly  Committed 
Sexually  Violent  Predators  May  Proceed  on 
Claims  for  Declaratory  and  Injunctive  Relief 


Following  remand  from  the  U.S. 

Supreme  Court,  the  Ninth  Circuit 
reversed  in  part  its  previous  published 
ruling,  Hydrick  v.  Hunter , 500  F.3d  978 
(9th  Cir.  2007)  [PLN,  April  2007,  p.34], 
which  had  held  that  the  administrators 
of  Atascadero  State  Hospital,  the  defen- 
dants in  a class-action  lawsuit  initiated 
by  people  civilly  committed  under  Cali- 
fornia’s Sexually  Violent  Predator  Act 
(Cal.  Welf.  & Inst.  Code  § 6600  et  seq.), 
were  not  entitled  to  qualified  immunity 
with  respect  to  claims  for  monetary  dam- 
ages. At  the  same  time,  the  appellate 
court  ruled  that  the  plaintiffs’  claims  for 
declaratory  and  injunctive  relief  could 
proceed. 

In  2002,  the  plaintiffs,  confined 
at  Atascadero  State  Hospital,  filed  an 
amended  complaint  in  federal  district 
court  alleging  that  the  conditions  of  their 
confinement  violated  their  constitutional 
rights  under  42  U.S.C.  § 1983.  They  sought 
declaratory  and  injunctive  relief,  as  well 
as  money  damages  from  the  defendants 
in  their  individual  capacities. 

The  defendants  sought  dismissal  of 
the  plaintiffs’  claims  for  monetary  dam- 
ages based  on  qualified  immunity.  When 
the  district  court  denied  their  motion, 
the  defendants  filed  an  interlocutory  ap- 
peal. The  Ninth  Circuit  held  that  while 
the  defendants  were  entitled  to  qualified 
immunity  with  respect  to  the  plaintiffs’  ex 
post  facto,  double  jeopardy,  procedural 
due  process,  Eighth  Amendment  and 


First  Amendment  “refusal  of  treatment” 
claims,  they  were  not  entitled  to  qualified 
immunity  with  respect  to  Fourth  Amend- 
ment and  First  Amendment  retaliation 
claims. 

The  defendants  then  petitioned  for 
certiorari.  The  Supreme  Court  granted  the 
writ,  vacated  the  Ninth  Circuit’s  judgment 
and  remanded  the  case  for  reconsideration 
in  light  of  intervening  precedent,  i.e.,  Ash- 
croft v.  Iqbal,  129  S.Ct.  1937  (2007)  [PLN, 
July  2009,  p.  18]. 

In  Iqbal,  the  Supreme  Court  seem- 
ingly raised  the  bar  for  § 1983  pleadings, 
at  least  in  cases  involving  supervisory 
liability,  holding  that  in  order  to  survive 
a motion  for  dismissal  on  qualified  im- 
munity grounds,  a complaint  needs  to  do 
more  than  make  “bald”  and  “conclusory” 
allegations;  rather,  it  needs  to  allege  spe- 
cific facts  sufficient  to  “plausibly  suggest” 
each  defendant’s  personal  involvement  in 
a constitutional  violation. 

The  Ninth  Circuit  noted  on  re- 
mand that  the  plaintiffs’  complaint  was 
based  on  conclusory  allegations  and 
generalities,  and  “devoid  of  specifics.” 
Accordingly,  pursuant  to  Iqbal,  on  Janu- 
ary 12,  2012  the  appellate  court  granted 
qualified  immunity  to  the  defendants. 
Because  claims  for  injunctive  and  declar- 
atory relief  are  unaffected  by  qualified 
immunity,  however,  the  plaintiffs  were 
allowed  to  proceed  on  those  claims.  See: 
Hydrick  v.  Hunter,  669  F.3d  937  (9th  Cir. 

2012).  H 
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Arkansas:  While  held  at  the  Indepen- 
dence County  jail,  Michael  Dennis  Grubbs 
was  charged  with  theft  and  breaking  and 
entering  after  he  reportedly  used  a comb 
to  pick  the  lock  to  the  property  room  and 
stole  items  belonging  to  other  prisoners. 
Jail  officials  searched  Grubbs’  cell  after 
reviewing  surveillance  camera  footage,  and 
found  $55  and  several  cigarette  lighters. 

California:  On  September  1,  2012, 
San  Diego  jail  prisoner  Anthony  Dunton 
was  shot  to  death  at  the  UCSD  Medical 
Center  when  he  struggled  with  deputies 
and  a medical  technician.  Dunton  man- 
aged to  slip  out  of  his  restraints  when  he 
was  undergoing  a CT  scan  at  the  hospital. 
Deputies  used  a Taser  and  batons,  but 
Dunton  reportedly  swung  his  waist  chain 
and  charged  at  them,  resulting  in  one  of 
the  deputies  firing  fatal  shots. 

California:  Jailhouse  lawyer  John 
Pratt  testified  in  Sacramento  Superior 
Court  on  September  13,  2012  against 
prisoner  Steven  A.  Duarte,  whom  he  had 
previously  helped  with  his  criminal  case. 
Pratt  claimed  that  while  they  were  celled 
together,  Duarte  got  drunk  on  pruno  and 
repeatedly  confessed  to  killing  a woman 
because  he  thought  she  had  infected  him 


News  in  Brief 

with  HIV.  Pratt  contacted  the  DA’s  office 
and  agreed  to  testify  against  Duarte,  who 
was  subsequently  convicted  of  the  March 
2008  murder  of  Serena  Williams. 

Colorado:  According  to  a June  22, 2012 
report  in  West  word,  disposable  razors  at  the 
Denver  Women’s  Correctional  Facility  were 
replaced  with  electric  shavers  after  some 
prisoners  reportedly  used  razor  blades  to 
cut  themselves.  One  prisoner  who  contacted 
Westword  said  the  electric  shavers  are  “be- 
ing used  as  a vibrator  for  sexual  pleasure,” 
noting  that  women  are  “taking  them  to  the 
shower,  and  due  to  the  shower  area  being 
shared,  we  all  have  to  hear  their  sexual  noise 
and  the  hum  of  the  razor.”  Which  is  likely 
an  unintended  use  for  the  shavers  that  prison 
officials  did  not  consider. 

Florida:  On  August  5, 2012,  Charlotte 
County  sheriff’s  officials  found  that  over 
5,400  catfish  in  the  jail’s  retention  pond 
fish  farm  had  died.  Officials  suspect  the 
fish  kill  resulted  from  chemicals  used  by 
a contractor  to  clean  the  jail’s  roof,  which 
drained  into  the  pond.  Prisoners  disposed 
of  the  dead  fish. 

Massachusetts:  Middlesex  House  of 
Correction  guard  Edward  “Teddy”  Dillion 
III,  27,  was  found  dead  on  July  25,  2012 
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in  a single-vehicle  crash.  According  to 
a FOX  news  report,  Dillion’s  death  was 
caused  by  a self-inflicted  gunshot  to  the 
head  prior  to  the  accident.  His  duties  at 
the  House  of  Correction  had  included 
conducting  third-shift  perimeter  checks. 

Mexico:  Chihuahua  state  Civil  Reg- 
istry Office  director  Cesar  Fernando 
Ramirez  officiated  at  a mass  wedding  at  the 
Ciudad  Juarez  prison  on  August  24, 2012, 
in  which  over  100  prisoners  were  married. 
The  marriages  ensure  that  the  prisoners’ 
spouses  have  legal  rights  for  visitation  and 
court  proceedings.  The  newlyweds  com- 
pleted the  ceremony  by  collectively  saying 
“I  do”  as  Ramirez  pointed  a microphone 
at  the  wedding  crowd. 

Michigan:  On  August  30, 2012,  Chan- 
nel 5 WNEM  reported  that  the  Saginaw 
Correctional  Facility  was  under  a medical 
quarantine  following  an  outbreak  of  a 
gastrointestinal  virus.  According  to  Mich- 
igan DOC  spokesman  John  Cordell,  10  to 
20  prisoners  were  sick  and  the  quarantine 
was  expected  to  last  about  a week. 

Michigan:  Antonio  Brown,  31,  who 
faced  a sentence  of  18  months  to  5 years 
for  trying  to  flee  from  police  after  a traffic 
stop,  was  re-sentenced  in  September  2012 
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to  time  served.  While  incarcerated  at  the 
Kent  County  jail.  Brown  helped  stop  fellow 
prisoner  Willie  Lee  Wilson  Williams,  who 
was  choking  a female  guard.  “Sir,  I think  this 
was  something  that  you  did  that  was  heroic,” 
said  Kent  County  Circuit  Court  Judge  Mark 
Trusock.  “That  was  brave  and  honorable  and 
I think  it  needs  to  be  taken  into  effect  in  your 
sentencing.”  Around  six  other  prisoners  who 
also  helped  stop  the  attack  will  be  recognized 
for  their  actions  “on  a case-by-case  basis,” 
according  to  a news  report. 

Missouri:  On  September  8,  2012,  Eu- 
gene A.  Hilliard,  46,  incarcerated  at  the  Clay 
County  Detention  Center,  killed  himself  us- 
ing his  eyeglasses.  Jail  officials  said  Hilliard 
sharpened  part  of  his  glasses  by  rubbing 
them  on  the  wall  or  floor  of  his  cell,  then 
used  the  sharp  edge  to  cut  his  throat.  He 
was  held  in  segregation  at  the  time. 

New  Jersey:  Former  Edna  Mahan 
Correctional  Facility  for  Women  nurse 
Patricia  Bautista,  49,  was  sentenced  on  July 
13, 2012  to  180  days  in  jail  and  two  years  of 
probation  for  stealing  over  5,780  pills  from 
the  prison,  including  prescription  drugs 
such  as  Percocet  and  Naproxen.  Bautista, 
who  pleaded  guilty,  also  lost  her  job  and 
was  barred  from  state  employment  as  part 
of  her  sentence.  She  further  voluntarily 


surrendered  her  nursing  license. 

North  Carolina:  When  Rodney  Dwayne 
Valentine,  37,  was  released  from  the  Rock- 
ingham County  jail  on  July  21,  2012,  he 
asked  deputies  to  give  him  a ride  to  a motel. 
They  declined,  and  in  turn  Valentine  refused 
to  leave.  He  was  consequently  charged  with 
second-degree  trespassing,  booked  back 
into  the  jail  and  held  on  a $500  bond. 

North  Carolina:  One  prisoner  was 
killed  and  another  injured  following  an 
altercation  at  the  Lanesboro  Correc- 
tional Institution  on  September  28, 2012. 
Prisoner  Wesley  Turner  was  stabbed  and 
transported  to  a local  hospital,  where  he 
was  pronounced  dead.  The  other  prisoner, 
who  suffered  unspecified  injuries,  was 
not  identified.  The  facility  was  placed  on 
lockdown  pending  an  investigation. 

Ohio:  In  September  2012,  the  Lorain 
County  Sheriff’s  Office  released  a video 
that  showed  officer  Marlon  Taylor,  48, 
repeatedly  punching  18 -year-old  prisoner 
Jordan  Sand  on  July  20,  2012.  “He  hit  me 
14  times,”  stated  Sand,  who  was  put  in 
segregation  for  two  weeks  following  the  in- 
cident. Taylor  was  charged  with  assault  and 
placed  on  paid  administrative  leave;  he  was 
fired  on  October  5, 2012.  The  misdemeanor 
assault  charge  was  later  dropped  pending  a 


federal  investigation.  Taylor  had  a previous 
conviction  for  disorderly  conduct  related  to 
a 201 1 bar  fight. 

Ohio:  Three  prisoners  at  the  Adams 
County  Jail  swallowed  pencils  in  July  2012. 
The  incidents  were  reportedly  “accidental” 
but  jail  officials  suspected  they  were  to 
obtain  early  release,  as  the  prisoners  were 
freed  so  they  could  obtain  hospital  care 
that  the  jail  could  not  afford.  Their  plans 
were  thwarted,  however,  as  Sheriff  Kimmy 
Rogers  noted  “they  will  be  picked  up  and 
returned  to  jail”  after  they  receive  treat- 
ment. Additionally,  jail  officials  confiscated 
pencils  from  other  prisoners  and  replaced 
them  with  crayons.  “The  crayons  are  more 
safe  and  less  costly  - and  the  jail  doctor  can 
handle  any  problems  that  might  arise  from 
the  crayons,”  Rogers  said. 

Oklahoma:  On  September  12, 2012,  a 
guard  at  the  Mabel  Bassett  Correctional 
Center,  Jamie  Baker,  43,  was  fired  fol- 
lowing allegations  of  sexual  misconduct. 
Baker  was  charged  in  November  2012  with 
15  felony  counts  involving  nine  female 
prisoners,  including  second-degree  rape, 
first-degree  rape  by  force  and  fear,  sexual 
battery  and  forcible  sodomy.  He  was  re- 
leased on  $10,000  bond.  Another  Mabel 
Bassett  guard,  Richard  DeHaven,  56,  was 


JOIN  OUR  FAM!  (PEN  PAL  SITE) 
SASE  TO: 

www.  Inmat  eNHo  uselove.com 

4001  Inglewood  Ave 

Suite  101  Dept  144 

Redondo  Beach,  Ca. 90278 

SURROGATE  SISTERS 

Celebrating  18+ Years  in  Business 

No  Games.  We  Sell  Photos  of  Sexy 
Women,  Gifts  for  Loved  Ones, 
Erotic  Stories  & Pen-Pal  Service 
Free  Info  & Flyer  Send  SASE  to: 
Surrogate  Sister  - PN 

PO  Box  95043,  Las  Vegas  NV  89193 

KRASNYA  SPRING  HAS  SPRUNG  SAI  F,! 
FREE  CATALOG  FROM  KRASNYA! 

120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  2 

FIRST  CLASS  STAMPS  ! 
KRASNYA  L.L.C.  PO  Box  32082 
BALTIMORE  MD  21282 

PLEASE  SPECIFY  MALE  OR  FEMALE 

BABES 

HotFlixx-  Prison  Friendly  Photos 

***  Free  Catalog  *** 

Specify  Male  or  Female  Models 
SASE  to  PO  Box  137481 

Fort  Worth  TX,  76136 

Prisonerinmatefamilyservice.com 
Send  a SASE  for  a free  catalog; 

PO  Box  1852  Pismo  Beach, Ca  93448 
We  buy  stamps-  7.25  a book; 

The  Best  Gift  Service  Available 

United  Inmate  Services 

Outshines  the  competition  and 
Empower  you  to  send  Jewelry, 

Single  stamps  .25  cents;  Amazon 

Roses  and  Perfume  to  a Love  One 

The  VOICES.CON  Newsletter  - Free 
Written  by  lifers  for  lifers.  For  info  on 
how  to  receive  Voices. Con  monthly,  send 

Orders,  copies  of  photos/artwork 
And  SO  much  more! 
FamilyInmateSev@aol.com 

Send  $6.00/20  stamps  - Color  Cat 
$3.00/10  stamps  - B/W  Cat  to 

PO  Box  42404  Bakersfield  CA  93384 

SASE  to:  PO  Box  361,  King  City,  CA 
93930.  On  the  web  at:  VoicesDotCon.org; 
Email:  Publisher@VoicesDotCon.org 

LOCAL  PHONE  NUMBERS  $2.50/MO. 

San  Mateo,  CA  Former  Juveniles: 

USA  anywhere  50/m  in.  To  MX  1 50 

Journalist  looking  for  juveniles 

How  to  Get  Free  Pen-Pals! 

For  more  info  send  SASE  to: 
O’Barnett  Publishing 

P.O.  Box  473 

Catlin,  IL.  61817 

Great  rates  all  over  the  world! 

No  signup  fee,  no  hidden  fees! 
Refer  new  cust,  300  free  mins! 
www.FreedomLine.net  to  sisn  ut> 
or  write  FreedomLine,  Box  7-WCB 
C’ville  IN  47331.  Save  BIG  $$$! 

evaluated  by  Dr.  William  Ayres 
in  San  Mateo,  CA.  Ayres  was 
arrested  for  molesting  patients 
Contact:  Victoria  Balfour 

151  College  Ave,  Apt.  1 
Poughkeepsie,  NY  12603 

Prison  Legal  News 


51 


January  2013 


News  in  Brief  (cont.) 


charged  with  one  count  of  sexual  battery 
for  “groping  a female  inmate.” 

Oklahoma:  Tiffany  Remer,  28,  a 
former  secretary  at  the  Jess  Dunn  Correc- 
tional Center,  was  charged  in  August  2012 
with  false  reporting  of  a crime  and  sexual 
battery.  Remer  is  accused  of  falsely  claim- 
ing that  her  office  had  been  “compromised” 
by  a prisoner  who  obtained  her  personal 
cell  phone  number.  She  later  admitted  that 
she  had  used  her  cell  phone  to  send  mes- 
sages to  the  prisoner,  and  also  admitted  to 


having  sex  with  a prisoner  in  her  office.  She 
was  jailed  under  a $10,000  bond. 

Russia:  According  to  a July  12,  2012 
news  report,  two  police  officers  in  the 
Sverdlovsk  region,  Vitaly  Pelevin  and 
Alexei  Reshetov,  recorded  a prisoner  being 
sodomized  by  another  prisoner  instead  of 
intervening  to  stop  the  sexual  assault.  The 
officers,  who  uploaded  the  video  to  the 
Internet,  were  fired;  according  to  investiga- 
tors, a dozen  of  the  officers’  superiors  will  be 
disciplined.  In  March  2012,  detainee  Sergei 
Nazarov,  52,  died  after  being  beaten  and 
raped  with  a champagne  bottle  by  police 
in  Tatarstan.  Two  officers  were  sentenced 


to  2 to  2Y2  years  in  prison  as  a result  of  that 
incident;  nine  others  were  also  charged. 

Scotland:  Prison  Service  officials  have 
banned  a self-help  book  titled  “The  Power 
of  Persuasion”  because  they  feared  prisoners 
could  use  it  to  manipulate  corrections  staff, 
the  Daily  Record  reported  in  July  2012.  The 
book,  by  Harry  Hazel,  includes  tips  about 
the  art  of  influencing  others.  According  to 
an  “insider”  source  quoted  by  the  Record, 
many  prisoners  “wouldn’t  miss  a chance  to 
take  advantage  of  wardens.  But  you’ve  still 
got  to  laugh.  It’s  a bit  embarrassing  to  admit 
that  a prisoner  could  gain  the  upper-hand 
on  them  by  simply  reading  a book.” 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners.  Publishes  the  NPP  Journal 
(available  online  at:  www.aclu.org/national- 
prison-project-journal-fall-201 1)  and  the 
Prisoners’  Assistance  Directory  (write  for 
more  information).  Contact:  ACLU  NPP,  915 
15th  St.  NW.  7th  FL,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  in  prison  - contact  them  if 
you  are  not  receiving  proper  HIV  medication 
or  are  denied  access  to  programs  due  to  HIV 
status.  Contact:  CHJ,  900  Avila  Street,  Suite 
102,  Los  Angeles,  CA  90012.  HIV  Hotline: 
(214)  229-0979  (collect  calls  from  prisoners 
OK),  www. centerforhealthj ustice.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  Florida,  California,  New  York,  Tex- 
as and  Louisiana.  Publishes  The  Abolitionist 
newsletter.  Contact:  Critical  Resistance,  1904 
Franklin  Street  #504,  Oakland,  CA  94612 
(510)  444-0484.  www.criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit 
organization  dedicated  to  working  to  free 
prisoners  who  were  wrongfully  convicted. 

The  Project  represents  innocent  individuals  in 
post-conviction  legal  proceedings;  typical  cas- 
es involve  DNA  testing,  coerced  confessions, 
police  misconduct,  the  use  of  faulty  evidence, 
junk  science  and  faulty  eyewitness  testimony, 
and  ineffective  assistance  of  counsel  claims. 
Contact:  The  Exoneration  Project,  312  North 


May  Street,  Suite  100,  Chicago,  Illinois  60607 
(312)  789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage  of 
wrongful  convictions  and  how  and  why  they 
occur.  Their  content  is  available  online,  and 
includes  all  back  issues  of  the  Justice  Denied 
magazine  and  a database  of  more  than  3,000 
wrongly  convicted  people.  Contact:  Justice 
Denied,  PO.  Box  68911,  Seattle,  WA  98168 
(206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates  for 
rehabilitative  opportunities  for  prisoners  and 
less  reliance  on  incarceration.  Publishes  the 
CURE  Newsletter.  $2  annual  membership  for 
prisoners.  Contact:  CURE,  PO.  Box  2310,  Na- 
tional Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy  re- 
search and  advocacy  organization  that  works 
for  a fair  and  effective  criminal  justice  system 
by  promoting  sentencing  reform  and  alterna- 
tives to  incarceration.  They  produce  excellent 
reports  on  topics  related  to  sentencing  policy, 
racial  disparities,  drug  policy,  juvenile  justice 
and  voting  rights/disenfranchisement,  which 
are  available  online.  Contact:  The  Sentencing 
Project,  1705  DeSales  St.  NW,  8th  FL,  Wash- 
ington, DC  20036  (202)  628-0871.  www. 
sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2012  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lanyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  I 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  | | | 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews,  net- 
working  and  much  more!  1056  

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate  themselves.  1083  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 240  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  ori 
friends  facing  criminal  charges.  1084 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  F 

claims  arising  from  accidents.  1075  |__| 


The  Redbook:  A Manual  on  Legal  Style,  by  Bryan  A.  Garner,  2nd  edi- 
tion, 544  pages.  $48.00.  This  book  provides  a comprehensive  guide  to  the 
essential  elements  of  legal  writing,  including  grammar  and  F 
style,  with  a discussion  of  writing  rules  and  exceptions.  1089  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the 
burden  of  proof  and  much  more.  1086  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $38.00.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including 
prosecution  and  adjudication.  1090  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  603  pages.  $38.00.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

High  Court  Case  Summaries  on  Criminal  Law,  Keyed  to  Johnson,  7th 
edition.  $38.00.  Extensive  criminal  case  law  analyses,  includ- 
ing procedural  basis,  facts,  decision  and  rationale.  1087  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
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LaSalle  Corrections:  A Family-Run  Prison  Firm 


Unique  circumstances  have  combined 
to  make  northern  Louisiana  a prime 
location  for  private  prisons,  as  Louisiana 
sheriffs  can  profit  by  letting  a private 
company  build  and  operate  facilities  that 
house  both  local  prisoners  and  prisoners 
from  other  jurisdictions.  Meanwhile,  other 
parish  prisons  - especially  those  in  the 
densely-populated  southern  part  of  the 
state  - and  Louisiana’s  state  prisons  are 
severely  overcrowded  and  provide  a steady 
stream  of  prisoners  to  fill  the  for-profit 
facilities  in  the  north. 

Currently,  over  half  of  the  state’s 
approximately  40,000  prisoners  are  incar- 
cerated in  local  parish  prisons,  which  are 
operated  by  sheriffs  or  a private  company. 
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by  Matt  Clarke 

It  costs  the  state  an  average  $55  per 
day  to  house  a prisoner  in  a state  facility. 
Yet  the  state  pays  sheriffs  a mere  $24.39 
per  diem  to  house  state  prisoners  in  parish 
prisons.  When  factoring  in  private  prison 
companies’  need  to  generate  profit  from 
the  meager  per  diem  rate,  plus  a cut  for 
the  sheriffs,  it  is  easy  to  see  that  despite 
the  state  spending  $182  million  annually 
to  house  prisoners  in  local  facilities,  very 
little  of  that  amount  is  spent  on  reha- 
bilitative programs  and  services  for  those 
prisoners. 

Yet  sheriffs,  and  the  private  prison 
companies  they  contract  with,  manage 
to  make  money  by  building  facilities  that 
are  larger  than  needed  and  filling  them 
with  prisoners  from  other  parishes,  or 
sometimes  other  states. 

A Prison  Company  is  Born 

Warden  Alan  Cupp  of  the  Rich- 
land Parish  Detention  Center  (RPDC) 
in  Mangham,  Louisiana,  a town  with 
a non-prisoner  population  of  672,  calls 
the  approximately  800  beds  in  his  jail 
his  “honey  holes.”  When  they  are  full 
the  honey  flows  nicely  - in  a good  year, 
the  facility  generates  up  to  $700,000  in 
revenue. 

But  the  RPDC  almost  wasn’t  built. 
Despite  the  need,  a sheriff  has  no  ability 
to  raise  taxes  to  pay  for  jail  construction. 
Thus,  when  the  economically  disadvan- 
taged parish  was  suffering  from  falling 
cotton  prices,  it  must  have  seemed  like  a 
godsend  when  two  groups  of  investors, 
including  a local  pastor,  a pharmacist 
and  a local  businessman  named  Billy 
McConnell,  came  up  with  funding  for  a 
$3.5  million  women’s  prison,  which  has 


since  expanded  to  include  a men’s  unit 
and  is  now  a cornerstone  of  the  parish’s 
economy. 

McConnell  seems  an  unlikely  founder 
of  a private  prison  firm.  In  the  mid-1990s 
he  was  running  a company  owned  by 
his  family  and  the  family  of  his  brother- 
in-law,  Pat  Temple.  That  company  had 
extensive  experience  in  financing  and 
building  schools,  fire  stations  and  nurs- 
ing homes.  Then,  a federal  court  ordered 
Louisiana  officials  to  reduce  the  number 
of  prisoners  in  its  dismally  overcrowded 
prison  system,  sparking  a prison-building 
boom  in  northern  Louisiana.  This  led 
McConnell  to  an  epiphany. 

“We  realized  that  prisons  are  like 
nursing  homes.  You  need  occupancy  to 
be  high.  You  need  to  treat  people  fairly 
and  run  a good  ship,  but  run  it  like  a busi- 
ness, watch  food  costs,  employee  costs,” 
said  Billy’s  son,  Clay  McConnell,  37,  an 
ordained  minister  who  helps  his  father  run 
the  family’s  prison  business. 

This  realization  motivated  Billy 
McConnell  to  successfully  bid  on  the 
construction  of  a prison  in  Alexandria, 
Louisiana.  That  contract  led  to  others 
and  a decision  to  not  just  build  but  also 
operate  correctional  facilities.  As  a result, 
LaSalle  Corrections  was  born. 

When  Jackson  Parish  Sheriff  Andy 
Brown  was  first  elected  in  2004,  the  parish 
jail  was  the  top  floor  of  a courthouse  built 
in  the  1930s.  He  had  run  on  a platform  of 
building  a newjail,  and  soon  realized  that 
the  wisest  move  would  be  to  build  a large 
facility  that  housed  more  prisoners,  to 
maximize  the  state’s  per  diem  payments. 
But  Brown  had  no  way  to  finance  the 
construction  of  such  a project. 
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The  only  national 
prisoner  program  of 
rehabilitation. 

PASS  is  done  through  the  mail.  PASS 
confers  a degree  that  can  be  used  as 
evidence  of  rehabilitation  before 
parole  boards  and  with  prison  officials. 


COURSE  INFORMATION: 


-The  program  offers  two  semesters  of  study.  Each 
semester  takes  3-6  months  to  complete. 

-The  courses  included  are: 

1.  Victim  Awareness 

2.  Anger  Management 

3.  Addiction  & Substance  Abuse 

4.  Domestic  Violence  & Crimes  Against  Women 

5.  Gang  Diversion. 

6.  Conflict  Resolution 

7.  Parenting 

8.  Non-violent  Communication 

9.  Re-entry  into  Society 

10.  Living  With  Purpose 

Courses  come  with  complete  work  book  and  study 
guide  and  are  graded  by  PASS  professionals  who 
offer  prisoners  feedback  and  grades. 


WHAT 

IS  PASS? 


Addiction 


SELF 

HELP 

THROUGH 
THE 

MAIL 

PASS  provides 
educational  materials 
nationally  to  prisoners 
in  state  and  federal  prisons  and 
jails.  PASS  is  the  only  nationally 
recognized  program  of  its  kind, 
and  is  assisted  by  a wide  array  of 
lawyers,  educators,  and  mental 
health  experts  who  have  worked 
with  prisoners  for  over  25  years. 
Prisoners  who  successfully 
complete  the  PASS  program  earn 
a degree  in  Personal 
Psychological  Development 
which  can  be  used  as  evidence 
of  rehabilitation  before  parole 
boards  and  with  prison  officials. 


PASS 

MODULE 


Conflict 

Resolution 


Prisoner  Assistance  Scholastic  Service 


pass  I 


PASS  IS  GEARED  TOWARD: 

• Prisoners  who  need  to  prove  their  rehabilitation  before  a parole  board. 

• Prisoners  who  want  to  better  present  before  a parole  board. 

• Prisoners  who  want  to  demonstrate  their  rehabilitation  to  correctional  officials. 

• Prisoners  who  want  to  demonstrate  to  family  maembers,  spouses,  children  or 
friends  that  they  are  actively  engaged  in  their  rehabilitation. 

• Prisoners  who  want  to  use  their  time  in  prison  wisely. 

• Prisoners  who  want  to  get  out  of  prison  earlier  and  stay  of  out  prison. 


PASS 
POB  2009 

San  Francisco,  CA  941 26 

passprogram.org 

888-670-PASS 


(888-670-7277) 
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Family-run  Prison  (cont.) 

LaSalle  was  Brown’s  answer  to  that 
dilemma.  LaSalle  Corrections  built  a $15 
million,  1,147-bed  facility,  the  Jackson 
Parish  Correctional  Center  (JPCC).  Since 
only  government  entities  are  allowed  to 
hold  state  prisoners,  LaSalle  pays  Brown 
$100,000  a year  as  a “sponsor  fee”  to  oper- 
ate the  jail  under  his  authority.  The  sheriff 
now  has  extra  money  and  a convenient 
place  to  house  his  pretrial  detainees. 

Even  more  important  to  Brown,  ap- 
parently, is  political  patronage.  LaSalle 
pays  the  prison  employees’  salaries  but 
Brown  has  the  authority  to  hire  and  fire 
them.  With  around  130  staff  members  at 
the  facility,  that’s  a significant  bonus  in 
an  impoverished  parish  with  a population 
of  16,000.  And  it  has  paid  off  politically; 
Sheriff  Brown  was  unopposed  for  reelec- 
tion in  2011. 

“There’s  a lot  of  patronage  here 
by  hiring  all  these  people.  It’s  good  for 
a rural  community,”  he  said.  “We  were 
able  to  bring  a facility  to  this  community 
without  using  any  tax  dollars.  We  employ 
X number  of  people  and  don’t  spend  any 
money,  plus  the  $100,000  a year  sponsor 
fee.  I get  the  patronage.” 

He  also  gets  to  deal  with  headaches 
when  things  go  wrong,  though.  On  July  5, 
2011,  two  JPCC  prisoners,  Arnol  Suazo 
and  Olvin  Aguilar,  scaled  a razor  wire- 
covered  fence  and  fled  when  they  were 
taking  trash  out  in  the  morning.  They  were 
reportedly  the  15th  and  16th  escapees  from 
LaSalle-managed  facilities  since  2004.  The 
pair  was  captured  six  days  later. 

“We  had  the  dogs  after  them,”  said 
Billy  McConnell,  LaSalle’s  managing  di- 
rector, “and  it  rained  and  we  lost  the  trail; 
if  it  hadn’t  been  for  the  rain  we  would  have 
caught  them  earlier.” 

Profiting  from  Prisoners 

The  McConnell  family  has  steadily 
expanded  their  business  until  now  one  in 
seven  Louisiana  prisoners  is  held  in  a La- 
Salle-owned or  operated  facility,  including 
a quarter  of  all  offenders  incarcerated  in 
parish  prisons. 

LaSalle’s  Louisiana  facilities  are 
concentrated  in  the  northern  part  of  the 
state.  In  addition  to  RPDC  and  JPCC, 
the  company  operates  the  Catahoula 
Correctional  Center,  Claiborne  Parish 
Detention  Center,  LaSalle  Correctional 
Center,  Lincoln  Parish  Detention  Center, 
Richwood  Correctional  Center  and  River 


Correctional  Center.  Two  other  private 
prison  firms  operate  local  correctional 
facilities  in  Louisiana,  too  - LCS  Correc- 
tions and  Emerald  Prison  Enterprises. 

LaSalle  also  has  four  jails  in  Texas 
- the  Burnet  County  Jail,  Polk  Street 
Jail,  Johnson  County  Law  Enforcement 
Center  and  Jefferson  County  Downtown 
Jail  - which  it  operates  under  an  affili- 
ate, LaSalle  Southwest  Corrections.  The 
company  manages  all  but  one  of  its  facili- 
ties, which  it  leases  to  a law  enforcement 
agency,  and  has  a total  capacity  of  about 
7,700  beds.  It  is  one  of  the  nation’s  smaller 
private  prison  firms,  holding  an  estimated 
3.8  percent  of  the  private  prison  market  in 
2011.  [See:  PLN,  Oct.  2011,  p.l]. 

Like  many  private  prison  contrac- 
tors, LaSalle  tends  to  build  facilities  in 
rural  areas  where  they  are  used  as  a form 
of  economic  development  and  a source 
for  jobs.  For  example,  the  largest  revenue 
source  in  Richland  Parish,  Louisiana 
is  a 1/20  sales  tax.  The  second-largest  is 
LaSalle  Correction’s  RPDC. 

“I  hate  to  make  money  off  the  back 
of  some  unfortunate  person,”  said  former 
Sheriff  McDonald,  who  left  office  in  2012. 
“The  fact  is,  somebody’s  going  to  keep 
them,  and  it  might  as  well  be  Richland 
Parish.” 

The  impact  RPDC  has  had  in  the 
local  community  cannot  be  overstated. 
There  is  always  a backlog  of  applications 
for  the  100  jobs  at  the  prison,  despite 
the  fact  that  entry-level  guards  earn  low 
wages.  Literally  everyone  in  Richland 
Parish  knows  someone  who  works  at  the 
facility,  and  the  sheriff  has  used  his  cut  of 
the  profits  to  hire  additional  employees, 
purchase  “more  equipment  than  we  know 
what  to  do  with,”  including  squad  cars, 
shotguns  and  bulletproof  vests,  and  amass 
an  impressive  $1.5  million  surplus. 

To  keep  the  facility  profitable,  Warden 
Alan  Cupp,  like  other  northern  Louisiana 
parish  wardens,  makes  regular  phone  calls 
to  customers,  hoping  to  drum  up  business. 
His  customers  include  the  prisoner-rich, 
jail-bed  poor  urban  Louisiana  parishes 
where  cities  such  as  New  Orleans,  Baton 
Rouge  and  Shreveport  are  located. 

Is  the  revenue  that  LaSalle  Correc- 
tions and  the  sheriffs  receive  for  operating 
for-profit  jails  beneficial  to  the  prisoners  as 
well?  In  a word,  no.  The  low  per  diem  rate 
paid  by  the  state  means  that  little  money 
is  spent  on  programs  and  resources  to 
help  prisoners  learn  skills  that  can  keep 
them  out  of  prison.  This  means  that 
many  of  LaSalle’s  prisoners  spend  years 
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in  warehouse-like  conditions  with  little 
opportunity  to  partake  in  vocational,  edu- 
cational and  life  skills  courses  that  could 
assist  them  upon  their  release. 

“For  the  sheriffs,  [the  money  from 
housing  out-of-parish  prisoners]  became 
like  heroin,  that  became  a regular  source 
of  income  for  them,”  said  Buck  Foster, 
an  expert  on  Louisiana’s  prisons  and  a 
former  professor  at  the  University  of 
Louisiana-Lafayette.  “The  way  they  save 
money  is  not  because  the  sheriffs  are  more 
efficient  but  because  they  have  fewer  staff 
and  almost  no  services  in  terms  of  medical 
care  or  psychological  assistance  or  rehab 
or  educational  classes.” 

Since  local  parish  prisons  don’t  hold 
violent  criminals  as  long-term  prisoners, 
people  who  have  not  been  convicted  of 
serious  crimes  have  a small  chance  of 
landing  at  a state  prison  like  Angola, 
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Hunt  or  Dixon,  which  offer  rehabilita- 
tion programs  and  vocational  training. 
Considering  that  11,000  of  the  15,000 
prisoners  released  each  year  in  Louisiana 
come  from  local  facilities,  that  means 
most  have  not  participated  in  educational 
or  other  rehabilitative  programs  while 
incarcerated.  This  in  turn  most  likely 
contributes  to  higher  recidivism  rates, 
and  helps  to  explain  why  Louisiana  has 
the  highest  rate  of  incarceration  in  the 
nation. 

Worse  still,  a state  prisoner  who  has 
taken  a vocational  course  might  be  traded 
by  the  state  prison  system  to  a local  parish 
warden  who  needs  a prisoner  with  that 
skill  set.  Thus,  a prisoner  who  pursues 
vocational  training  in  a state  prison  that 
could  help  him  upon  his  release  may  be 
shuffled  off  to  a rural  parish  facility  with 
no  programs,  far  from  his  family,  where 
he  is  basically  warehoused. 

“I  know  it  sounds  crazy  and  im- 
personal, moving  humans  around,  but 
we’re  stuck  with  this  jail,”  said  former 
Richland  Parish  Sheriff  McDonald.  “We 
can’t  walk  away.  We’ve  got  investors, 
employees.”  That  sounds  like  a concise 
argument  against  private  prisons,  coming 
from  someone  who  is  professionally  and 
economically  dependent  on  one. 

“It’s  not  like  just  warehousing.  We 
are  providing  a lot  of  programs  for  [the] 
$24.39  [in  state  per  diem  payments],” 
argued  Michael  Ranatza,  director  of  the 
Louisiana  Sheriffs’  Association.  However, 
“as  costs  continue  to  rise,  that’s  what 
they’re  faced  with  - you’re  getting  a lot 
of  them  operating  right  on  the  edge,”  he 
acknowledged. 


Unfortunately,  the  current  situation 
is  unlikely  to  change  in  the  foreseeable 
future.  The  sheriffs  and  local  economies 
have  simply  become  too  dependent  on 
the  profit  from  parish  prisons  to  permit 
a change.  This  even  effects  how  the  state 
prison  and  criminal  justice  system  is 
run. 

“It  makes  it  hard  to  do  reforms  that 
lower  the  prison  population,  because 
you’re  affecting  the  local  economic  en- 
gines that  they  provide,”  noted  national 
prison  expert  James  Austin,  who  has 
conducted  in-depth  studies  of  the  Orleans 
Parish  Prison.  “It  would  be  different  if 
everybody  were  in  state  facilities.  It’s  a lot 
easier  for  the  state  to  close  a state  facility 
than  for  a state  to  close  several  small  local 
facilities  that  provide  economic  fuel  at  the 
local  level.” 

While  in  office,  Sheriff  McDonald 
came  up  with  an  idea  to  keep  him  in  the 
Louisiana  DOC’s  good  graces  and  ensure 
a flow  of  prisoners  to  RPDC  - providing 
daily  GED  classes.  RPDC  also  offers  a 
100-hour  reentry  curriculum  that  teaches 
prisoners  how  to  manage  money,  behave 
during  job  interviews  and  deal  with  other 
situations  they  may  face  upon  release.  A 
similar  program  has  long  been  standard 
fare  in  the  state  prison  system  but  it  is 
new  for  RPDC,  where  prisoners  were 
previously  released  with  only  $10  and  a 
bus  ticket. 

Unfortunately,  rehabilitative  pro- 
grams in  local  parish  prisons  are  the 
exception,  not  the  rule.  And  the  reasoning 
behind  the  GED  and  reentry  classes  at 
RPDC  was  McDonald’s  desire  to  main- 
tain a good  relationship  with  the  DOC  so 
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they  continued  to  send  prisoners  his  way. 
State  prison  officials  say  they  encourage 
sheriffs  to  offer  such  programs,  but  cannot 
compel  them  to  do  so  and  don’t  have  the 
money  to  fund  rehabilitative  programs  in 
local  facilities  that  house  state  prisoners. 

This  lack  of  funding  shows  up  in 
other  areas,  too.  Former  RPDC  prisoners 
have  criticized  conditions  at  the  facility 
and  the  fact  that  many  of  them  are  in- 
carcerated hundreds  of  miles  from  their 
homes  and  families. 

“They  bird-feed  you,”  said  Jeremiah 
Kelly,  37,  who  was  incarcerated  for  3 'A 
years  at  RPDC.  He  was  a trusty  and  able 
to  leave  the  facility  daily  to  mow  grass  and 
perform  other  work,  and  thus  fared  much 
better  than  the  average  RPDC  prisoner 
who  is  basically  locked  in  a cell  block  all 
day.  Regardless,  he  described  the  prison 
environment  as  one  of  “tear  gas,  Mace, 
fighting  and  rioting,”  all  while  “the  sheriff 
acted  like  he  knew  nothing  about  it.” 

RPDC  spends  $1.48  per  day  to  feed 
a female  prisoner  and  $1.78  for  a male. 


This  means  that  the  diet  largely  consists 
of  cheap  staples  like  beans,  rice  and  corn- 
bread.  McDonald  denied  any  rioting  at 
the  facility  but  admitted  there  are  fights. 

“Any  prison  that  has  that  many  in- 
mates is  going  to  have  problems  at  some 
point.  I don’t  think  we’re  out  of  line  with 
anywhere  else,”  he  said. 

Problems  in  Private  Prison  Paradise 

Compared  to  some  of  the  issues  La- 
Salle has  had  at  other  facilities,  RPDC 
seems  almost  like  a model  prison.  For 
example,  the  company’s  Burnet  County 
Jail  in  Texas  has  had  problems  almost 
from  the  day  it  opened  in  April  2009. 

Burnet  County  officials  ignored 
broad  opposition  to  constructing  the 
$23  million,  587-bed  jail  when  it  initially 
negotiated  with  LaSalle  Southwest  Cor- 
rections. Four  months  after  opening 
ceremonies  were  concluded,  the  facility 
experienced  its  first  escape.  Nuana  Anto- 
nio Fuentes-Sanchez,  25,  who  was  being 
held  on  home  invasion  charges,  absconded 


from  the  jail  in  August  2009,  stole  a gun 
from  a nearby  home  and  remained  at  large 
for  two  years. 

An  investigation  into  the  circum- 
stances of  the  escape  led  jail  inspectors  to 
discover  that  the  facility  was  non-compliant 
with  Texas  jail  standards  and  that  LaSalle 
employees  had  shown  “a  lack  of  diligence, 
a lack  of  professionalism.”  Inspectors  also 
found  that  LaSalle  apparently  had  not  been 
providing  medical  care  to  a pregnant  pris- 
oner, did  not  give  prescribed  medications  to 
prisoners  or  provide  them  with  recreation 
time,  and  had  not  submitted  an  emergency 
response  plan. 

“We  went  on  to  check  the  log  to  see  if 
their  concerns  were  valid,”  said  Adan  Mu- 
noz, then-executive  director  of  the  Texas 
Commission  on  Jail  Standards  (TCJS). 
“We  couldn’t  even  find  a recreation  log.” 

In  2011  there  was  another  escape 
from  the  Burnet  County  Jail.  This  time, 
Johnny  Angel  Ybarra,  40,  broke  out  by 
using  a handicap  hand-rail  as  a tool  to 
chisel  through  the  cinder  block  wall  under 
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a sink;  he  then  climbed  to  where  he  could 
exit  the  facility  via  a skylight.  Ybarra  left 
a lump  under  the  blanket  on  his  mattress 
and  guards  did  not  realize  he  was  missing 
until  they  came  to  feed  him  breakfast. 

Ybarra,  who  had  recently  received 
three  life  sentences,  was  recaptured  just 
hours  after  he  escaped. 

Following  that  incident,  Burnet 
County  Sheriff  W.  T.  Smith  assigned 
former  Harris  County  Sheriff’s  Depart- 
ment Captain  Bill  Eppler  to  monitor  the 
jail;  he  was  the  only  Sheriff’s  employee 
at  the  facility.  The  Burnet  County  Com- 
missioners Court  criticized  Smith,  but  he 
promptly  put  the  blame  on  LaSalle,  and 
LaSalle  officials  agreed. 

“It’s  on  us,”  said  Warden  Bruce  Zeller. 
“Like  the  sheriff  said,  the  responsibility  is 
on  LaSalle  Corrections,  our  facility,  and 
our  employees.” 

Texas  state  officials  declined  to  re- 
new their  contract  to  house  prisoners  at 
the  facility,  and  as  of  August  201 1 it  was 
operating  at  just  53%  capacity. 

The  Burnet  County  Jail  subsequently 
failed  a state  inspection  in  March  2012, 
which  found  it  was  “non-compliant” 
with  security  requirements.  The  TCJS 
noted  there  were  “deficiencies”  in  concrete 
blocks  and  reinforcement  bars  in  some 
of  the  cells  used  to  house  handicapped 
prisoners.  Ybarra  had  escaped  from  one 
of  those  cells,  where  he  had  been  placed 
due  to  overcrowding. 

Until  recently,  officials  in  Harris 
County,  Texas  had  an  agreement  with 


LaSalle  to  house  local  Houston-area  pris- 
oners in  one  of  the  company’s  Louisiana 
prisons.  For  live  years,  the  nation’s  third- 
largest  jail  system  shipped  up  to  1,200  of 
its  prisoners  hundreds  of  miles  away  to  the 
LaSalle  facility  and  another  for-profit  jail 
operated  by  Emerald  Prison  Enterprises; 
in  2010  and  2011,  Harris  County  spent  $30 
million  to  house  prisoners  in  Louisiana 
and  other  facilities  in  Texas. 

There  was  once  a weekly  chain  bus 
between  the  Harris  County  Jail  and  the 
LaSalle  Correctional  Center  in  Louisi- 
ana, 238  miles  away.  After  a five-hour 
drive,  new  prisoners  from  Texas  would 
be  swapped  for  those  returning  to  Harris 
County,  and  the  whole  process  would  re- 
peat itself.  It  was  a seven-hour  trip  to  the 
Emerald  facility.  What  caused  the  chain 
bus  route  to  stop  at  the  end  of  201 1 was 
a drop  in  the  Harris  County  jail  system’s 
daily  population.  Instead  of  an  average 
daily  population  in  excess  of  12,000,  the 
population  decreased  to  below  the  maxi- 
mum capacity  of  9,434. 

The  jail  population  dropped  31% 
over  a three-year  period  due  to  a deci- 
sion by  Harris  County  District  Attorney 
Pat  Lykos  not  to  bring  felony  charges 
against  people  arrested  for  trace  amounts 
of  drugs,  such  as  residue  on  a crack  pipe. 
That  alone  reduced  the  average  daily  jail 
population  by  400  prisoners. 

Lykos  and  Harris  County  Sheriff 
Adrian  Garcia  also  introduced  an  early 
release  program  for  nonviolent  prisoners 
who  participated  in  educational  or  voca- 
tional programs,  and  created  a diversion 
program  for  mentally  ill  prisoners. 

The  cancellation  of  Harris  County’s 


contract  with  LaSalle  Corrections  hurt 
the  company’s  bottom  line.  If  it  remains 
permanent,  LaSalle  will  have  to  shop 
around  for  other  customers.  This  is  one 
example  of  how  criminal  justice  policies 
that  successfully  reduce  prison  and  jail 
populations  can  negatively  impact  private 
prison  companies,  which  rely  on  a steady 
stream  of  prisoners  to  make  money. 

“We’ll  recoup,  but  it  hit  us  pretty 
hard  when  they  left,”  stated  LaSalle  Cor- 
rectional Center  Warden  Jeff  Windham. 
The  company  pays  a $120,000  annual 
fee  to  LaSalle  Parish,  and  thus  needs  to 
generate  revenue  to  cover  that  cost  as  well 
as  generate  profit. 

Beyond  escapes  and  canceled  con- 
tracts, LaSalle  has  experienced  problems 
at  its  facilities  related  to  employee  mis- 
conduct. In  November  2008,  the  warden 
of  the  LaSalle  Correctional  Center,  Leroy 
Holliday,  Sr.,  55,  was  booked  into  the  La- 
Salle Parish  Jail  on  a malfeasance  charge 
for  allegedly  using  prisoners  and  prison 
employees  for  personal  ventures.  He  was 
also  LaSalle’s  regional  warden  for  facilities 
in  Catahoula,  Concordia  and  Ouachita 
parishes.  Holliday’s  law  enforcement  com- 
mission was  revoked  following  his  arrest. 
[See:  PLN,  July  2009,  p.42]. 

On  April  7, 2011,  Joseph  Taunton,  32, 
a former  guard  at  the  LaSalle  Correctional 
Center,  pleaded  guilty  to  engaging  in  a sex 
act  with  a prisoner;  he  was  sentenced  in  July 
2011  to  10  months  in  prison  and  will  have 
to  register  as  a sex  offender.  Taunton  ad- 
mitted to  entering  the  prisoner’s  cell  while 
on  duty  and  engaging  in  sexual  activity. 

And  on  July  14,  2011,  LaSalle  em- 
ployee Amy  Sue  Lancaster,  40,  was 
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arrested  after  she  confessed  to  investiga- 
tors that  she  had  engaged  in  sexual  acts 
with  a prisoner  at  the  Johnson  County 
Law  Enforcement  Center  in  Texas.  She 
was  charged  with  violating  the  civil  rights 
of  a person  in  custody. 

More  Prisons,  More  Money 

LaSalle  Corrections  has  been  trying 
to  expand  its  private  prison  operations, 
and  negotiated  with  Grayson  County, 
Texas  to  build  a new  $34  million,  750- 
bed  jail  in  2009,  although  the  deal  didn’t 
work  out. 

“I  think  it’s  time  to  stop  the  for-profit, 
private  option  and  return  to  the  basic 
concept  of  expanding  the  [public]  jail 
downtown,”  stated  Grayson  County  Sher- 
iff Keith  Gary,  who  initially  supported 
privatizing  the  facility.  He  said  he  wanted 
to  “avoid  the  pitfalls  we  have  learned  exist 
with  a private  corporation.” 

LaSalle  recently  obtained  permission 
from  the  Johnson  County,  Texas  Com- 
missioners Court  to  build  a 96-bed,  $1.5 
million  expansion  at  the  Johnson  County 
Law  Enforcement  Center  that  will  hold 
federal  ICE  detainees.  LaSalle  officials 
told  the  commissioners  that  the  expan- 
sion would  increase  annual  jail  revenues 


by  $600,000. 

The  company  also  recently  tried  to 
enter  the  Arizona  market  by  submitting 
a bid  for  a contract  with  the  Arizona 
Department  of  Corrections  to  house 
1,500  state  prisoners.  Such  a move  might 
seem  unlikely  considering  the  fact  that  the 
three  other  private  prison  firms  compet- 
ing for  the  contract  - CCA,  GEO  Group 
and  MTC  - are  three  to  ten  times  larger 
than  LaSalle.  But  the  company  has  been 
nothing  if  not  ambitious.  The  Arizona 
contract  was  ultimately  awarded  to  CCA 
in  August  2012. 

Additionally,  LaSalle  is  part  of  NH 
Hunt  Justice  Groups,  a consortium  of 
businesses,  including  construction,  ar- 
chitectural and  design  firms,  that  bid  on 
a proposed  private  prison  in  New  Hamp- 
shire in  2012.  Given  a change  in  state 
leadership  in  the  last  elections,  however,  it 
appears  that  the  proposed  private  prison 
contract  will  not  go  through,  though  it 
remains  pending. 

And  when  Louisiana  Governor 
Bobby  Jindal  announced  in  2011  that  he 
wanted  to  sell  off  several  of  the  state’s 
prisons  to  private  companies,  LaSalle 
Corrections  submitted  a bid,  although  the 
legislature  later  nixed  the  idea.  The  com- 


pany had  reportedly  made  a prior  $10,000 
contribution  to  Jindal’s  campaign. 

Clearly,  a family-run  private  prison 
firm  is  just  as  bad  as  a large  publicly- 
traded  corporation  such  as  CCA  or  GEO 
Group.  It  makes  no  sense  to  mix  a profit 
motive  into  the  governmental  function 
of  incarceration,  which  can  only  lead  to 
worse  treatment  of  prisoners,  perversion 
of  the  public  safety  aspect  of  imprison- 
ment, and  a desire  to  put  more  people 
in  prison  in  order  to  make  more  money. 
Nothing  is  free  in  this  world,  yet  public 
officials  seem  to  overlook  that  maxim 
when  companies  like  LaSalle  promise 
lucrative  revenue  in  exchange  for  building 
and  operating  prisons  and  jails. 

As  LaSalle  Corrections  executive 
Clay  McConnell  put  it,  “I’m  not  running 
a nonprofit.”  P 

Sources:  New  Orleans  Times-Picayune, 
American  Friends  Service  Committee, 
Arizona  Republic,  Cleburne  Times-Review, 
www.  daily trib.  com,  www.  texasprisonbid- 
ness.  com,  www.  kxan.  com,  www.  kvue.  com, 
Star-Telegram,  www.nhbr.com,  www.  you  r- 
houstonnews.  com,  www.  lasallecorrections. 
com,  www.kten.com,  www.gritsforbrea.k- 
fast.  blogspot.  com 
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I would  like  to  thank  everyone  who  has 
donated  to  the  Human  Rights  De- 
fense Center/Prison  Legal  News  annual 
fundraiser.  As  of  mid- January  2013  we 
had  raised  a little  over  $29,000  of  our 
$60,000  goal  to  continue  the  Campaign 
for  Prison  Phone  Justice,  and  still  need 
more  support  to  be  able  to  carry  it 
through  the  rest  of  the  year.  We  are  mak- 
ing significant  progress  with  the  Federal 
Communications  Commission  (FCC), 
which  on  January  22,  2013  published  a 
formal  Notice  of  Proposed  Rulemaking 
on  interstate  prison  phone  rates. 

Our  hard-fought  efforts  are  paying 
off  and  we  need  your  financial  support  to 
continue  to  keep  the  campaign  going.  The 
FCC  has  asked  specific  questions  concern- 
ing the  Notice  of  Proposed  Rulemaking, 
and  in  the  Phone  Justice  ad  on  page  37  we 
list  information  that  you  can  submit  to  the 
FCC.  One  factor  in  motivating  the  FCC 
to  act  on  this  issue,  after  sitting  on  it  for 
almost  a decade,  has  been  letters  and  sub- 
missions from  prisoners  and  their  families 
plus  concerted  actions  by  the  Campaign 
for  Prison  Phone  Justice. 

If  you  can  make  a tax-deductible 
donation  to  support  the  campaign,  please 
do  so.  Our  opponents  in  this  struggle 
are  the  powerful  telecom  industry  and 
prison  systems  and  jails  that  profiteer  off 
the  backs  of  prisoners  and  their  families. 
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From  the  Editor 

by  Paul  Wright 

To  follow  the  campaign  online,  go  to 
www.phonejustice.org. 

As  this  issue  of  PLN  goes  to  press 
we  are  involved  in  two  historic  events. 
The  first  is  a long-running  lawsuit  called 
Judd  v.  AT&T,  which  was  scheduled  to  go 
to  trial  in  King  County  Superior  Court 
in  Washington  on  January  22,  2013  over 
damages  to  be  awarded  due  to  the  non- 
disclosure of  the  cost  of  phone  calls  from 
Washington  prisoners  between  1996  and 
2000.  On  the  morning  of  trial,  after  13 
years  of  litigation,  defendant  AT&T 
settled  the  case  for  $45  million  to  be  paid 
to  plaintiff  class  members  who  accepted 
collect  calls  from  prisoners  during  the 
relevant  time  period. 

To  date  this  is  the  only  lawsuit  involv- 
ing prison  phone  calls  to  make  it  past 
the  dismissal  stage,  much  less  result  in  a 
settlement.  We  will  report  the  results  in  an 
upcoming  issue  of  PLN.  I had  investigated 
the  facts  underlying  the  complaint  in  this 
case  while  I was  incarcerated  in  the  mid- 
1990s  in  Washington  State. 

The  second  historic  event  is  that  on 
February  5,  2013,  Prison  Legal  News  v. 
Colombia  County  is  scheduled  for  trial 
in  Portland,  Oregon,  which  will  be  the 
first  case  to  go  to  trial  that  challenges  the 


constitutionality  of  a jail  postcard-only 
policy  banning  all  mail  except  postcards. 
Currently,  all  cases  challenging  postcard- 
only  policies  have  settled,  or,  when  filed 
by  pro  se  plaintiffs,  have  been  dismissed. 
PLN  is  represented  by  the  Seattle  law  firm 
of  McDonald,  Hogue  and  Bayless  and  the 
Portland  law  firm  of  Ransom  and  Black- 
man, as  well  as  our  general  counsel  Lance 
Weber  and  staff  attorney  Alissa  Hull. 

We  hope  to  establish  at  trial  the  notion 
that  Americans  have  a right  to  communi- 
cate by  letter  and  the  government  cannot 
restrict  prisoners’  communications  to 
postcards.  It  is  a sad  commentary  that  in 
2013  we  are  still  fighting  to  defend  rights 
that  were  firmly  established  in  1776  when 
the  U.S.  was  founded.  We  will  report  the 
outcome  of  the  case  at  its  conclusion. 

Lastly,  I would  like  to  thank  our  many 
readers  and  supporters  who  sent  their 
condolences  over  the  recent  death  of  my 
father  and  PLN  publisher  Rollin  Wright, 
and  who  made  donations  in  his  memory 
to  further  our  work.  It  is  a tribute  to  the 
many  years  he  dedicated  to  the  cause  of 
prisoners’  rights  in  this  country;  without 
him,  Prison  Legal  News  would  not  exist. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 


Tenth  Circuit:  Terrorism  Prisoners  Lack 
Liberty  Interest  in  Transfer  to  ADX 

by  Derek  Gilna 


Omar  Rezaq,  Mohammed  Saleh, 
El-Sayyid  Nosair  and  Ibrahim  El- 
gabrowny,  convicted  of  terrorism-related 
offenses  and  confined  at  the  federal  super- 
max ADX  facility  in  Florence,  Colorado, 
filed  suit  contending  they  had  a liberty 
interest  in  “avoiding  transfer  without  due 
process  to  the  high-security  prison.”  The 
district  court  denied  relief,  which  was  af- 
firmed by  the  Tenth  Circuit  on  April  20, 
2012. 

ADX,  according  to  the  Bureau  of 
Prisons  (BOP),  serves  two  primary  pe- 
nological interests:  1)  “maintaining  the 
safety  of  both  staff  and  inmates,  while 
eliminating  the  need  to  increase  the 
security  of  other  penitentiaries,”  and  2) 
“confining]  prisoners  under  close  con- 
trols while  providing  them  opportunities 
to  demonstrate  progressively  responsible 


behavior  ...  and  establish  readiness  for 
transfer  to  a less  secure  institution.” 

In  this  case  the  plaintiffs  were  trans- 
ferred to  ADX  from  a U.S.  Penitentiary, 
itself  a high-security  facility,  but  during 
the  course  of  the  litigation  were  moved 
from  ADX  to  one  of  the  BOP’s  two  Com- 
munications Management  Units  (CMUs). 
The  CMUs  are  located  in  Marion,  Illinois 
and  Terre  Haute,  Indiana.  [See:  PLN, 
Sept.  2012,  p.26].  While  CMUs  are  also 
highly-controlled,  they  include  the  added 
feature  of  heavily-restricted  communica- 
tions with  the  outside  world. 

The  plaintiffs’  complaints,  later  con- 
solidated into  one  case  before  the  Tenth 
Circuit,  revolved  around  the  lack  of  hear- 
ings before  the  plaintiffs  were  transferred 
to  ADX.  Subsequent  to  the  filing  of  the 
lawsuits,  the  BOP  regional  director  is- 
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sued  new  procedures  for  future  transfers 
to  ADX  which  included  hearings.  Those 
procedures  provided  for  prisoners  to 
receive  notice  of  the  transfer  hearing,  an 
opportunity  to  participate  in  the  hearing, 
a written  recommendation  by  the  hearing 
officer  and  administrative  review  of  the 
regional  director’s  decision  by  the  BOP’s 
general  counsel.  Retroactive  hearings  were 
held  with  respect  to  the  plaintiffs,  all  of 
which  found  their  transfers  to  ADX  to 
be  appropriate. 

The  plaintiffs  asserted  due  process 
violations  and  argued  that  the  retroac- 
tive transfer  hearings  did  not  cure  those 
violations.  The  defendants  - including 
the  BOP,  the  U.S.  Attorney  General,  the 
BOP  regional  director  and  various  other 
BOP  officials  -moved  for  summaryjudg- 
ment,  which  was  granted  by  the  district 
court. 

Applying  the  four  factors  from  Es- 
tate of  DiMarco  v.  Wyoming  Department 
of  Corrections,  473  F.3d  1334  (10th  Cir. 
2007),  the  district  court  concluded  that  a 
liberty  interest  did  not  attach.  The  court 
found  that  the  plaintiffs’  transfers  to  ADX 
were  for  “legitimate  safety  issues,”  and 
that  “conditions  of  confinement  at  ADX 
were  not  extreme.”  Distinguishing  the 
case  of  Wilkinson  v.  Austin,  545  U.S.  209 
(2005)  [PLN,  Aug.  2005,  p.24],  which  the 
plaintiffs  heavily  relied  upon,  the  court 
concluded  that  while  highly  restrictive, 
ADX  did  not  have  the  same  conditions  at 
issue  in  Wilkinson,  which  involved  Ohio’s 
supermax  facility. 

The  plaintiffs  had  supported  their 
liberty  interest  claims  by  arguing  that 
ADX  was  a facility  that  created  an 


“atypical  and  significant  hardship  ... 
in  relation  to  the  ordinary  incidents 
of  prison  life”  pursuant  to  Scindin  v. 
Conner,  515  U.S.  472,  484  (1995).  They 
further  averred  that  the  district  court 
had  given  too  much  weight  to  the  BOP’s 
penological  interest;  improperly  com- 
pared the  conditions  of  confinement  in 
Wilkinson  to  those  at  ADX;  and  relied 
upon  “inapposite  precedent,  thus  ‘er- 
roneously elevating  the  standard  for 
determining  whether  the  challenged 
conditions  were  extreme,’  and  ‘not  con- 
sidering the  extraordinary  length  of  [the 
plaintiffs’]  segregation.’” 

On  appeal,  the  Tenth  Circuit  noted 
that  “A  liberty  interest  may  arise  from 
the  Constitution  itself,  by  reason  of 
guarantees  implicit  in  the  word  ‘liberty,’ 
or  it  may  arise  from  an  expectation  or 
interest  created  by  state  laws  or  policies,’ 
citing  Wilkinson.  “In  the  penological 
context,  not  every  deprivation  of  lib- 
erty at  the  hands  of  prison  officials  has 
constitutional  dimension  ...  because  in- 
carcerated persons  retain  only  a ‘narrow 
range  of  protected  liberty  interests,”’  the 
appellate  court  wrote.  “For  example,  the 
Supreme  Court  has  recognized  that  the 
‘Constitution  itself  does  not  give  rise 
to  a liberty  interest  in  avoiding  transfer 
to  more  adverse  conditions  of  confine- 
ment.’” 

The  Court  of  Appeals  narrowed 
the  issue  to  whether  a prisoner  suffers 
an  “atypical  and  significant  hardship  ... 
in  relation  to  the  ordinary  incidents  of 
prison  life,”  based  on  Sandin.  The  focus 
was  not  on  the  harshness  of  conditions  at 
ADX,  but  “whether  the  segregation  at  is- 


sue mirrors  that  imposed  on  other  inmates 
in  the  same  segregation,”  citing  Gaines  v. 
Stenseng,  292  F.3d  1222,  1225-26  (10th 
Cir.  2002)  [PLN,  June  2003,  p.24]. 

The  appellate  court  recognized  the 
divergence  of  other  circuits  on  the  issue, 
but  held  that  “we  continue  to  believe  that 
the  proper  approach  is  a fact-driven  as- 
sessment that  accounts  for  the  totality  of 
conditions  presented  by  a given  inmate’s 
sentence  and  confinement.  While  the 
Supreme  Court’s  assessment  of  the  con- 
ditions in  Wilkinson  can  be  instructive 
in  this  endeavor,  the  conditions  in  that 
case  may  not  serve  as  helpful  compara- 
tor evidence  in  all  cases....  Here,  each  of 
the  plaintiffs  was  transferred  to  ADX  for 
reasons  of  national  security  and  institu- 
tional safety.” 

The  Court  of  Appeals  also  concluded 
that,  as  in  DiMarco,  they  must  “remain 
mindful  of  the  primary  management  role 
of  prison  officials  who  should  be  free  from 
second-guessing  or  micro-management 
from  the  federal  courts.  ” Accordingly,  the 
Court  held  the  plaintiffs  “did  not  have  a 
liberty  interest  in  avoiding  confinement 
at  ADX,”  and  “[b]ecause  no  liberty  in- 
terest is  implicated,  we  do  not  reach  the 
question  of  whether  the  inmates  received 
adequate  process  to  justify  their  transfers 
to  ADX.” 

The  Tenth  Circuit  did,  however,  reject 
the  BOP’s  argument  that  the  underlying 
controversy  was  moot  based  on  the  fact 
that  the  plaintiffs  were  no  longer  housed  at 
ADX  when  the  case  was  decided,  finding 
the  BOP  could  still  transfer  them  back  to 
ADX  at  some  future  date.  See:  Rezaq  v. 
Nalley,  677  F.3d  1001  (10th  Cir.  2012).  H 


ALL  NUDE  CAT  #4  $15.00 

[FREE  S/H]  COMES  WITH  FREE  PICS 


PLEASE  MAKE  ALL  PAYMENTS 
FIYA  GIRLS 

BSBSI  P.O.  BOX  2545  DEPT-PN 
HOUMA  LA  70361 


GET  MAIL  AND  GET  PAID  INSTRUCTIONS  STILL  ONLY  {10.00 


FIYA  GIRLS  PRESENTS  THE  BIGGEST  SPECIAL  EVER!!! 


(S.A.S.E  FOR  NON  NUDE  CATALOG  #17) 


INLY  AVAILABLE  IN  THIS  (PROMO  NON  NUDE  CATALOG  #1) 
RACES  $5.00  OR  23  STAMPS  IT  FEAUTRES  A SUPER 

iPECIAL!  U CHOOSE  40  PICS  ONLY  $17  FREE  S/H 
SEND  YOUR  2 S.A.S.E  WITH  2 STAMPS  ON 
ON  EACH  ENVELOPE!  YOU  MUST  PURCHASE  THE 
PROMO  CATALOG  #1  TO  GET  THAT  SPECIAL! 


GET  THE  ALL  NEW  SUPERSIZED 

HIGH  GLOSS  COLOR  VIP  CATALOG  #4 
OVER  THOUSANDS  TO  CHOOSE  FROM 
ALL  RACES!  NON  NUDE 
STRIPPERS.  PORN  STARS  AN  ALL!! 

ONLY  $15.00  [FREE  S/H]  INCLUDES  2 FREE  PICS 
THE  BIGGEST  AND  BEST  CATALOG  EVER!! 


PRISON  INMATES  ONLINE 

Lifetime  Profile  Listings 


LIFETIME 

Length  of  Sentence 


* - 

% 

Ex3 


Since  2COO 


$5  MINI  PROFILE 

Prices  good  through  2012 


.MEMBERSHIPS 


Connected  Ac  row  the  Internee 


pen  pah  Recontact  w«h  font  tot 


Share  Your  Oeetbre  life 
Pm  ISO  wore  MofMSS) 

*Nt  yOW  ArtWOf*  (IS  for  S MfV) 
Pm  lottery  |(S  ter  I SO  words) 

Pm  YouVbe  Vtdao*  (*S  neb) 


length  of  Sentence  Profile 

ISO  • leffc  of  iwwuM  ProQN 

tetl ud»  Up  co  S photo* 

joo  wort  btafnflyi 

•I  Jw  Mwnft  Forw$r»n  Seneca 
SS  Mm  PreMt  Addnti  A I photo 

Got  CocrtnkU: 

OrAr  our  M— uft  Forward^  Itmu  and  kwt 


yom  ConMa  account.  Add  u$  on  CorrSrlu. 

Ow  add raw  « 


Here**  How  to  Get  Started; 

For  WH  ir>arrfear#*p  *pe*caoon  tend  m a mV  Kttenaf  lonytf  antlcpo  (Sea  810)  or  (2)  lit  Ora 
potofa  compt  eo  Ow  bate*  wd  wad  you  a Free  HemUrab^  ApyAcmcn  Card  alcn|  wdd> 

ou  brochure  and  aypbcaoon  lorn  lor  HdOMl  prerman  aamcai 


• to  STATf  wmacea  In 
a.  Ma  or  ML  Mcuaf*  ForwarOnf  Sarwca 

- -.1-  Cl  . - C-  - - -A-  -M-  » . ^ - U..  I 

IrlllSDtC  MV  IKItuCI  DW  VilOw  3 >C  i mil. 

'Hwy  Sendee  Pruhbttod  a«  NY  State  Prison*. 


Pn»o«  Inmates  Online  ~ 8033  W Sunset  Blvd.  #7000  - Los  Anteies  CA  9004G 


Prison  Legal  News 


9 


February  2013 


The  Battle  to  Open  Prisons  to  Journalists 


Many  states  make  it  extremely  difficult 
for  journalists  to  visit  their  prisons, 
interview  prisoners  and  report  with  any 
regularity  or  authority  on  what  goes  on 
inside  America’s  prison  system. 

Take  the  case  of  Illinois. 

In  March  2012,  after  hearing  reports 
of  black  mold,  insect  and  vermin  infes- 
tations, and  busted-out  windows  at  the 
Vienna  Correctional  Center,  a minimum- 
security  prison  in  the  southernmost  tip 
of  Illinois,  criminal  justice  and  courts 
reporter  Rob  Wildeboer  of  Public  Radio 
station  WBEZ  in  Chicago  began  trying  to 
arrange  a tour  of  the  facility. 

His  request  was  denied  by  the  Illi- 
nois Department  of  Corrections’  public 
information  officer,  the  commissioner  of 
the  department  and  even  the  governor’s 
office.  He  reported  on  his  efforts  regularly 
in  an  effort  to  exert  pressure  on  the  state, 
but  to  no  avail. 

“It  isn’t  Club  Med,”  Illinois  Governor 
Pat  Quinn  told  reporters.  “Prisons  are 
not  country  clubs.  They’re  not  there  to  be 
visited,  and  looked  at,  and  toured  by  this, 
that  and  the  other.” 

It  wasn’t  until  after  lawyers  took  up 
WBEZ’s  case  pro  bono  and  met  with  the 
state’s  attorneys  that  the  state  caved — sort  of. 

Media  Tours 

It  announced  that  “due  to  increased 
interest,”  there  would  be  media  tours  at  a 
later  date,  although  no  cameras  or  record- 
ing devices  would  be  allowed. 


by  Jessica  Pupovac 

Then,  before  scheduling  the  media 
event,  they  allowed  25  community  col- 
lege students  inside  to  tour  one  of  their 
maximum-security  facilities. 

While  the  showdown  in  Illinois  was 
particularly  public  and  well-documented, 
it  is  nothing  new. 

Quieter  battles  are  waged  as  a matter 
of  course  by  reporters  throughout  the 
country  attempting  to  report  on  how  their 
states  address  criminal  behavior,  treat 
prisoners,  work  to  preserve  public  safety, 
and  spend  the  roughly  $74  billion  allotted 
annually  to  state,  federal  and  local  prisons 
and  jails  every  year. 

I recently  completed  a comprehensive 
study  of  state  media  access  laws  as  part  of 
my  graduate  work  at  the  Missouri  School 
of  Journalism.  I interviewed  dozens  of 
reporters,  corrections  officials  and  media 
liaisons. 

What  I found  was  a wide  range  of 
approaches  to  press  inquiries,  but  one  un- 
derlying theme:  individual  public  officials, 
not  laws  or  official  policies,  have  the  final 
word  on  how  much  the  media — and  thus 
the  public — know  about  what  happens 
inside  America’s  prisons. 

And  too  often  those  individuals  deny 
journalists  access  not  because  of  security 
concerns,  but  because  they  fear  the  antici- 
pated content  of  a story. 

“These  PIOs  [public  information 
officers]  are  exercising  unconstitutional 
control  over  access  to  prisons  and  to 
prisoners  themselves,”  says  Charles  Davis, 


a media  law  expert  and  professor  at  the 
University  of  Missouri  School  of  Journal- 
ism. “At  some  point,  I think  there  is  a very 
real  First  Amendment  and  Fourteenth 
Amendment  due  process  argument  to 
make.” 

Who  Decides? 

The  chief  of  state  departments  of 
corrections  (DOCs)  govern  media  access 
policies  during  their  administrations, 
and  some  prefer  to  simply  keep  the  doors 
shut. 

Brian  Corbett,  public  information 
officer  at  the  Alabama  Department  of 
Corrections,  has  served  under  four  dif- 
ferent commissioners.  He  says  that  the 
level  of  access  they  grant  has  “varied  from 
personality  to  personality.” 

And  while  about  a dozen  states  have 
explicit  policies  regarding  what  constitutes 
grounds  for  a denial,  the  majority  simply 
leave  it  to  the  ill-defined  “discretion”  of 
an  individual  prison’s  warden. 

Wall  Street  Journal  reporter  Gary 
Fields,  who  has  covered  prisons  for  many 
years,  puts  it  this  way:  “Each  prison  has  a 
fiefdom  and  the  warden  is  at  the  top  of  the 
feudal  system  and  the  warden  can  actually 
reject  your  request  to  try  to  get  in.” 

While  security  is  typically  the  stated 
justification  for  a denial  of  access,  other 
factors  are  often  considered. 

“I  know  that  a lot  of  departments 
or  agencies  get  burned  by  the  media 
or  have  some  bad  reporting  by  the 
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media — sometimes  deservedly  so  and 
sometimes  not  so  deservedly  so,”  said 
Brian  Corbett  of  the  Alabama  Depart- 
ment of  Corrections.  “And  because  of 
that,  they  have  become  very  gun-shy  and 
skeptical  and  not  trusting;  and,  yes,  that 
can  shape  policy.” 

Equal  Protection 

In  1972,  the  Supreme  Court,  invok- 
ing the  equal  protection  clause  in  the 
14th  Amendment,  ruled  in  Police  Dept, 
of  Chicago  v.  Mosley  that  there  is  an 
“equality  of  status  in  the  held  of  ideas,” 
meaning  that  government  agencies  cannot 
discriminate  in  practice  or  policy  against 
groups  or  individuals  whose  points  of 
view  it  disagrees  with. 

In  200 1 , Tori  Marian,  a reporter  with 
the  Chicago  Reader,  a weekly  alternative 
newspaper,  tried  to  observe  a program  for 
incarcerated  mothers  at  the  Cook  County 
jail,  just  weeks  after  she  published  an 
article  about  a lawsuit  hied  against  the 
department  that  runs  it. 

Although  she  had  been  granted  ac- 
cess in  the  past,  this  time  she  was  denied. 
Lawyers  for  the  Reader  argued  that  the 
decision  violated  Mosley  and  the  equal 
protection  clause. 

“A  reporter  might  well  tone  down  a 
critical  article  if  she  feared  that  jail  offi- 
cials might  terminate,  or  even  restrict,  her 
future  access,”  the  court  wrote.  “That  is 
exactly  the  type  of  chilling  effect  the  First 
Amendment  guards  against.” 

The  ruling  continued:  “The  DOC  may 


not  have  had  a legal  obligation  to  admit 
Marian.  But  it  may  not  refuse  to  do  so 
because  she  exercised  her  First  Amend- 
ment rights.”  See:  The  Chicago  Reader  v. 
Sheahan,  141  F.Supp.2d  1142  (N.D.  111. 
2001)  [PLN,  March  2003,  p.23]. 

Radio  reporter  Wildeboer’s  attorneys 
invoked  the  same  arguments  to  challenge 
his  denial. 

But  several  public  information  offi- 
cers argue  that  security  is  a real  concern. 
Given  the  limited  resources  they  are  work- 
ing with,  they  see  few  alternatives. 

“Were  only  at  about  65  percent  of 
our  [full]  staffing  levels,”  said  Corbett 
in  Alabama.  “We’re  pushing  200%  over 
capacity.  We’re  holding  almost  double  the 
number  we  were  designed  to  hold.  And 
then  really  it  becomes  an  issue  just  from 
a security  standpoint.” 

No  Reality  Shows 

Almost  every  state  spokesperson  said 
that  they  have  effectively  banned  reality 
shows  from  coming  inside  their  facilities. 

“There’s  no  real  value  in  that,”  said 
Tim  LeMonds,  then-spokesperson  for  the 
Wisconsin  Department  of  Corrections. 

“To  have  somebody  set  up  shop  for 
two  whole  days  and  we’re  paying  the  staff 
(or  rather)  taxpayers  are?  It  isn’t  going  to 
happen.” 

He  said  that  the  BBC  proposed  a 
more  educational  show  that  would  have 
served  a public  safety  purpose  and  the  de- 
partment “gave  it  serious  consideration.” 
Ultimately,  however,  it  was  denied  due  to 
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staffing  shortages. 

The  current  law  of  the  land,  as 
decided  by  the  Supreme  Court  in  Bran- 
zburg  v Hayes  and  then  later  in  Pell  v. 
Procunier  and  Saxhe  v.  The  Washington 
Post,  establishes  that  “[T]he  First  Amend- 
ment does  not  guarantee  the  press  a 
constitutional  right  of  special  access  to 
information  not  available  to  the  public 
generally.” 

It  should  be  noted  that  the  Court’s 
opinion  suggests  that  those  cases  were 
decided  in  a very  different  climate,  in 
which  reporters  were  given  broader  ac- 
cess overall. 

But  the  exact  language  of  the  ruling 
is  often  invoked  by  state  prison  officials  to 
mean  that  the  press  has  no  right  to  enter 
a prison  beyond  the  visitation  room,  no 
right  to  bring  a pen  and  paper  or  record- 
ing devices  and  no  right  to  have  such  visits 
facilitated  by  prison  personnel. 

In  2000,  Bill  Martin,  then-director 
of  the  Michigan  Department  of  Cor- 
rections, wrote  in  Quill  magazine,  a 
journalism  trade  publication,  that  when 
suicide-assisting  doctor  Jack  Kevorkian 
came  under  his  department’s  custody,  the 
state  was  flooded  with  about  100  interview 
requests. 
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Open  Prisons  to  Journalists  (cont.) 


For  fear  of  being  sued  for  allowing  ac- 
cess to  some  and  not  others,  Martin  wrote, 
he  opted  to  close  the  door  completely. 

State  Limits  on  Access 

While  at  least  five  states  (Arizona, 
Alabama,  Georgia,  Louisiana  and  Michi- 
gan) make  any  access  the  exception  to  the 
rule,  several  others  limit  the  media  in  ways 
that  make  it  extremely  difficult  to  report 
on  anything  beyond  news  releases. 

California,  Kansas  and  Michigan,  for 
example,  do  not  arrange  interviews  with 
specific  prisoners. 

Florida,  Kansas,  Michigan,  New 
York  and  New  Hampshire  all  require  pris- 
oners to  put  reporters  on  their  visitation 
or  phone  call  list  if  they  wish  to  speak  to 
them,  thus  forfeiting  a visit  or  call  with 
family  or  friends. 

Wyoming,  meanwhile,  reserves  the 
right  to  screen  all  potential  questions 
before  a media  interview,  and  to  end  an 
interview  if  it  strays  off  of  the  approved 
subject  matter. 

A complete  collection  of  media  ac- 
cess policies  is  available  on  the  Society  of 
Professional  Journalists’  website  (www. 
spj.org),  although  Wyoming  explicitly  did 
not  give  permission  to  share  their  policy 
online. 

The  University  of  Missouri’s  Charles 
Davis  calls  that  and  several  other  current 
restrictions  “patently  unconstitutional.” 
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“The  reporter  must  go  before  a 
government  office  and  submit  the  idea 
of  their  writing  for  ‘approval’  from  the 
government  office  they  are  covering  in 
order  to  get  access  to  the  citizens  who  are 
incarcerated  in  the  system,”  he  explains. 

“Let’s  not  forget  that  these  people  are 
citizens  still.  They  haven’t  lost  their  citizen- 
ship just  because  they  are  incarcerated.” 

“There  is  nothing  in  those  Supreme 
Court  decisions  that  gives  those  officials 
the  right  to  predicate  access  on  the  basis 
of  whether  or  not  they  approve  of  the 
story.  There  is  just  nothing  in  there  that 
says  that.  But  that’s  what  is  happening 
over  and  over  again.” 

When  Restrictions  Backfire 

Some  prison  officials  find  the  restric- 
tive approach  to  work  against  them. 

“Our  experience  is  that  if  people  don’t 
see  what  is  really  happening  inside  prisons, 
the  imagination  fills  the  void  and  people 
get  pretty  distorted  ideas,”  said  A.T.  Wall, 
director  of  the  Rhode  Island  Department 
of  Corrections. 

Wall  says  he  typically  errs  on  the  side 
of  granting  reporters’  requests,  although 
he  shuts  the  door  to  reality  shows. 

He  also  said  that  he  limits  access 
to  cell  blocks  where  there  are  disciplin- 
ary problems,  since  just  the  presence  of 
reporters  might  incite  the  prisoners  to 
act  out. 

“It’s  that  phrase  that  studying  some- 
thing changes  it,”  he  said.  “People  working 
inside  might  grumble  about  the  amount  of 
effort  it  takes,  but  we  know  that  people 
outside  want  to  understand,  want  to  get 
a window  of  what  goes  on  inside  correc- 
tion agencies.” 

Alaska  Department  of  Corrections 
spokesperson  Richard  Schmitz  organizes 
regular  “media  academies,”  in  which  he 
invites  reporters  to  tour  facilities  and  learn 
about  specific  topics. 

“Everyone  agrees  that  they  are  off  the 
record.  We  can  say  what  we  want  and  they 
can  ask  what  they  want,”  he  explained.  He 
said  that  they  can  then  follow-up  for  more 
details  and  on-the-record  quotes. 

“There  is  a responsibility  to  the  public 
and  we  have  a unique  situation  because 
what  we  do  is  hidden  by  its  nature.  There 
are  people  from  the  public  who  can’t  come 
by  and  see  how  the  prisons  are  doing. 
And  as  a result  the  media  has  a role  in 
providing  a public  window  on  the  prison 
activities  and  what  goes  on  because  it  is 
taxpayer  funded,”  he  said. 

The  more  open  approach  isn’t  popu- 
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lar  with  just  small  agencies. 

Even  Texas,  one  of  the  largest  correc- 
tional systems  in  the  country,  has  gotten 
more  transparent  in  recent  years  in  an  ef- 
fort to  educate  the  public  about  reforms. 

Vienna  Prison  Opens  Up 

In  Illinois,  eight  months  after  Rob 
Wildeboer’s  request,  he  was  allowed  to 
tour  the  Vienna  Correctional  Center  with 
about  a dozen  other  reporters,  multiple 
security  guards  and  the  warden. 

He  was  not  allowed  to  bring  any  au- 
dio recording  equipment  or  a camera. 

He  said  that,  as  he  arrived,  workers 
were  still  busy  putting  a fresh  coat  of 
paint  on  a lamppost  towards  the  front  of 
the  grounds. 

He  was  able  to  walk  inside  one  par- 
ticularly notorious  housing  unit,  where  he 
had  previously  read  of  more  than  one  hun- 
dred men  in  one  room,  spending  their  days 
and  nights  in  bunk  beds  tightly  packed 
together.  The  unit’s  broken  windows  were 
simply  boarded  up  last  winter,  making  it 
so  that  the  men  couldn’t  see  outside  for 
months,  until  spring  finally  arrived.  But 
now  the  windows  were  repaired. 

The  warden  admitted  that  the  grounds 
were  hastily  improved  before  the  tour. 
“You  put  your  best  foot  forward,”  he  told 
reporters. 

To  Wildeboer,  that  was  enough  proof 
that  the  small  amount  of  sunlight  was  a 
good  thing.  “It’s  a step,  but  a step  in  the 
right  direction,”  he  said. 

“These  men  were  stuck  in  these  rooms 
all  day  with  nothing  to  do  and  no  windows 
to  even  look  out  of.  Now  they  actually, 
in  the  last  couple  months,  have  started 
replacing  the  broken  panes  of  glass  so  that 
birds  can’t  fly  in  there  any  more.” 

“That  is  an  improvement  that  will 
last  even  after  the  reporters  have  left  for 
the  day,”  he  said.  FJ 

Jessica  Pupovac  recently  completed  her 
master’s  degree  in  investigative  journalism 
at  the  University  of  Missouri,  where  she 
conducted  a national  study  of  media  access 
to  prisons.  She  now  works  as  digital  and 
data  coordinator  at  NPR's  State  Impact 
project,  where  she  helps  train  and  guide 
reporters  in  finding  and  sharing  the  untold 
stories  of  state  government  using  data  and 
public  records. 

This  article  is  reprinted  with  permis- 
sion. An  earlier  version  appeared  in  The 
Crime  Report  (www.thecrimereport.org) , 
the  nation’s  most  comprehensive  online 
criminal  justice  news  and  resource  service. 
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Two  Companies  Acknowledge  Exporting  U.S.  Prisoner-Made  Goods  to  Canada 


South  Carolina-based  Anderson  Hard- 
wood Floors  formally  announced  in 
January  2012  that  it  had  been  violating 
Canadian  law  by  exporting  products  part- 
ly manufactured  by  prisoners  into  Canada 
for  the  past  1 5 years.  The  announcement 
implicitly  means  the  company  also  vio- 
lated U.S.  law  by  failing  to  clearly  label  the 
goods  as  being  produced  using  prisoner 
labor. 

Anderson,  a division  of  Shaw  Indus- 
tries Group,  which  is  owned  by  Warren 
Buffet’s  Berkshire  Hathaway,  Inc.,  wrote 
a memo  to  its  customers  advising  them 
that  “After  15  years  of  selling  Anderson 
products  in  Canada,  it  only  recently  came 
to  our  attention  that  by  bringing  those 
products  with  prison  inputs  into  Canada, 
Anderson  was  in  contravention  of  Canada 
Border  Services  Agency  (CBSA)  Memo- 
randum D9-1-6.  This  was  discovered  by 
the  Shaw  Export  Department  and  was 
immediately  voluntarily  disclosed  to  the 
CBSA.  As  a result,  Shaw/Anderson  im- 
mediately and  voluntarily  stopped  all 
shipments  with  any  [prison-made]  content 
into  Canada.” 

Canadian  border  officials  were  un- 
aware of  the  violation  until  after  the 
disclosure,  but  Anderson  was  still  re- 
quired to  comply  with  U.S.  law.  Under 
the  Ashurst-Sumners  Act,  18  U.S.C.  §§ 
1761-62,  it  is  illegal  to  ship  goods  made 
using  prison  labor  across  state  lines  unless 
they  are  clearly  marked  with  “the  names 
and  addresses  of  shipper  and  consignee, 
the  nature  of  the  contents,  and  the  name 
and  location  of  the  penal  or  reforma- 
tory institution  where  produced.”  Other 
requirements  for  products  made  by  pris- 
oners for  sale  in  interstate  commerce  are 
governed  by  the  Prison  Industry  Enhance- 
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ment  Certification  Program  (PIECP). 

“One  provision  PIECP  participants 
are  required  to  follow  is  that  ‘all  prison 
made  products  should  be  clearly  labeled,”’ 
noted  prison  industry  expert  Bob  Sloan. 
“So  obviously,  if  they  shipped  products  for 
that  long  and  it  was  caught  by  an  internal 
audit,  they  weren’t  in  compliance  with  fed- 
erally required  labeling  requirements.” 

Anderson’s  disclosure  demonstrates 
the  lack  of  regulation  in  U.S.  prison 
industry  programs.  Oversight  of  PIECP 
was  transferred  in  1995  to  the  Department 
of  Justice’s  Bureau  of  Justice  Assistance, 
which  provides  funding  to  the  National 
Correctional  Industries  Association 
(NCIA),  a private  trade  organization. 

“NCI A is  made  up  of  a membership 
comprised  of  individuals  and  adminis- 
trators representing  thirty-seven  state 
prison  industries,  companies  that  supply 
raw  materials  to  them,  and  companies 
using  inmate  labor  for  manufacturing,” 
Sloan  said.  “They  serve  as  the  policy  and 
technical  assistance  arm  for  the  program, 
and  as  such,  they  conduct  initial  and 
continued  compliance  with  PIECP  re- 
quirements, investigate  all  complaints  and 
determine  changes  in  policy  to  this  federal 
program.  With  a board  consisting  of  top 
state  prison  industry  officials  controlling 
oversight  and  policy,  there  is  virtually  no 
federal  oversight  of  the  program.  The  ‘fox 
guarding  the  hen  house’  scenario  is  an  apt 
description  of  this  government/private  as- 
sociation partnership.”  [See:  PLN,  March 
2010,  p.l]. 

Laws  barring  the  importation  of  pris- 
on-manufactured goods  are  not  unusual, 
and  indeed  the  U.S.  has  its  own  law  that 
prohibits  products  made  using  prison  la- 
bor in  other  countries.  Aside  from  having 
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to  cease  exportation  of  its  prisoner-made 
flooring  to  Canada,  Scott  Sandlin,  a vice 
president  for  Shaw  Industries  Group,  said 
the  company  “is  not  anticipating  any  pen- 
alties or  fines  related  to  this  issue.” 

“The  way  it’s  characterized  and  the 
way  I’ve  seen  it  characterized  in  some  of 
the  media  releases  is  that  this  is  tanta- 
mount to  slave  labor.  It’s  not,”  said  Jeff 
Levin,  counsel  for  the  Coalition  for  Amer- 
ican Hardwood  Parity  (CAHP).  “This  is  a 
federally  statutory  program.  The  workers 
are  paid  a prevailing  wage.”  Anderson  is 
a founding  member  of  CAHP. 

Although  prisoners  employed  in 
PIECP  programs  are  supposed  to  receive 
prevailing  wages  by  statute,  in  practice 
they  are  paid  minimum  wage  - which  is 
subject  to  deductions  of  up  to  80%  for 
room  and  board,  victim  restitution,  taxes, 
contributions  to  a mandatory  savings  ac- 
count, etc. 

State  prisoners  at  the  Northeast  Cor- 
rectional Complex  in  Tennessee  and  at  the 
Allendale  and  Tyger  River  Correctional 
Institutions  in  South  Carolina  produce 
hardwood  flooring  for  Anderson. 

Another  company,  Mannington 
Wood  Floors,  also  announced  in  Janu- 
ary 2012  that  it  had  stopped  shipping 
goods  produced  using  prison  labor  to 
Canada.  According  to  Betsy  Amoroso, 
Mannington’s  director  of  corporate 
communications,  the  products  made  by 
prisoners  represent  “a  small  percentage  of 
what  is  sold  into  Canada.”  She  added  the 
company  had  “ceased  shipment  as  soon  as 
we  became  aware  of  the  situation.”  FT 

Sources:  Wall  Street  Journal,  Bloomberg 
News,  www.  hardwoodfloorsmag.  com 


MTNONNUDE  1101,1 SEND  ArSAS.E  YOU  WONT  GET  NOTH*®! 

CATALOG#!  FOR  ( ^ 


GET  THE  30  NON  HOT  DREAMS  MST  SERVICE! 

NUDECAMtirOE  GET  YOUR  FREE  NON  NUDE  CAID10G#1.YOU 
T0[  PJ  C#1SET1  MUST  SEND  A SA.S.E  TO  RECIEVE  ft  IF  YOU 
ALONG  WITH  THE 

ONLY  20$  FREE  S/^^ 

"ST"'  G SCENE  RCSALONnUTH  NON  NUDE 
GET1HECAMDtOE#2  CfflA10G#1  FOR  ONLYSTTOO 
COMES  WITH  15  PICS  *-  • FRtts/H 

mr  niinKijnn™*™' ail node  oaiwig#!  send  $5.00  bnda 

SiSIrSJil  SJLS£  THIS  CfflALOG  COMES  WITH  A FREE  PIC 

KoS#T  i PLEASE  MAKE  All  PAYMENTS  TO: 


11 

iAMELTOI 


E SHI 


I0WER 


rntta/n  uumtswim  D|rnct 
/NONUDE  CATALOG  #T  l rUATO 

WE  ARE  SHIPPING  FASTI  ' u 


■ARE  SHIPPING  FASTI-  | 

IF  YOU  ARE  TIRED  OF  WATTING  < 


SSfig 

Bit  dreams] 

P.O.BOX  652  DEPT  I 

IRACELAND , LA 70394  | 
NEVER  REMOVE  IRIS  ADD!! 


ii/jj 


Prison  Legal  News 


13 


February  2013 


Reintroducing  the  Private  Prison  Information  Act:  An  Interview 


Christopher  Petrella  and  Alex  Fried- 
mann are  leading  a coalition  of 
organizations  urging  U.S.  Representative 
Sheila  Jackson  Lee  (D-TX)  to  reintroduce 
the  Private  Prison  Information  Act  during 
the  1 13th  Congress.  I reached  them  both  on 
the  phone  on  a busy  afternoon  on  Janu- 
ary 9,  2013.  Alex  spoke  from  his  office  in 
Nashville,  Tennessee  while  Christopher 
was  on  the  road  in  Boston. 

Christopher  Petrella  is  a doctoral 
student  in  U.C.  Berkeley’s  Department  of 
African  American  Studies;  his  dissertation 
focuses  on  the  intersection  of  race,  class 
and  prison  privatization.  He  also  teaches 
classes  at  San  Quentin  State  Prison. 

Alex  Friedmann  is  the  managing 
editor  of  Prison  Legal  News,  associate 
director  of  the  Human  Rights  Defense 
Center  and  president  of  the  Private  Cor- 
rections Institute,  which  opposes  prison 
privatization.  He  spent  ten  years  behind 
bars,  including  six  years  at  a facility  in 
Tennessee  operated  by  Corrections  Cor- 
poration of  America  (CCA). 


MEL  MOTEL:  So  let’s  talk  about  this 
bill,  the  Private  Prison  Information  Act 
(PPIA).  Why  is  this  bill  important?  Who 
should  care  about  this  issue? 

ALEX  FRIEDMANN:  The  PPIA 
would  apply  to  private  prison  contrac- 
tors on  the  federal  level  - it  would  subject 
them  to  the  same  obligations  under  the 
Freedom  of  Information  Act  (FOIA) 
that  apply  to  public  corrections  agen- 
cies. Currently,  FOIA  does  not  apply  to 
privately-operated  prisons.  This  is  im- 
portant as  a transparency  issue.  It  would 
put  all  federal  facilities,  both  prisons  and 
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detention  centers,  public  and  private,  on 
equal  footing  - it  doesn’t  matter  where 
people  are  housed,  the  facilities  should 
still  be  subject  to  FOIA.  So  beyond  it  be- 
ing an  issue  for  just  prisoners  or  people 
that  are  directly  connected  to  prisoners, 
it’s  a public  taxpayer  issue. 

CHRISTOPHER  PETRELLA:  Our 
question  is  fairly  straightforward:  How 
can  private  prisons  operate  free  from 
FOIA  obligations  while  receiving  public 
dollars?  The  contradiction  is  glaring 
and  it  corrodes  the  notion  of  an  open 
democracy. 

MM:  And  why  should  this  concern  us 
at  this  particular  moment? 

CP:  We’ve  reached  a point  where  two 
opposing  forces  are  beginning  to  collide. 
The  first  is  a rapidly  expanding  mass  of 
citizens  disturbed  by  the  lack  of  transpar- 
ency and  accountability  within  the  private 
prison  industry;  a few  years  ago  it  seemed 
the  only  people  concerned  were  those  of 
us  in  smaller  “social  justice  communities.” 
Now,  articles  on  prison  privatization  are 
popping  up  all  over  the  place:  the  New 
York  Times,  Washington  Post,  L.  A.  Review 
of  Books.... 

The  second  vector  is  what’s  best 
described  as  “concentrated  growth.”  Al- 
though, according  to  a recent  BJS  [Bureau 
of  Justice  Statistics]  study,  the  total  U.S. 
prison  population  decreased  over  the  last 
year,  those  in  privately-operated  federal 
facilities  grew  by  20%.  It’s  the  single  larg- 
est area  of  corrections  and  detention 
growth  in  the  country.  My  sense  in  speak- 
ing with  people,  including  Alex,  is  that  the 
public  is  hungry  for  answers  and  now  has 
enough  information  at  its  disposal  to  start 
asking  the  right,  tough  questions. 


AF:  Right  now  the  level  of  private 
prison  involvement  on  the  federal  level 
is  at  an  all-time  high.  CCA  and  GEO  are 
getting  upwards  of  40%  of  their  revenue 
from  federal  sources.  As  long  as  this  is 
occurring,  there  is  a greater  need  than 
ever  for  transparency.  For  example,  in 
May  2012  there  was  a large-scale  riot  at  a 
CCA-operated  Bureau  of  Prisons  facility 
in  Mississippi,  which  resulted  in  the  death 
of  a CCA  employee.  With  a public  correc- 
tions agency,  to  find  out  what  happened 
you’d  file  a FOIA  request,  get  information 
on  the  riot  and  learn  how  this  guy  was 
killed.  But  since  it’s  a CCA  prison  and 
FOIA  does  not  apply,  you  can’t  easily  ob- 
tain information  about  what  happened. 

MM:  Alex,  you  spent  six  of  your  ten 
years  behind  bars  in  a private  prison  oper- 
ated by  CCA.  From  your  experience,  what 
were  some  of  the  differences  between  the 
private  prison  and  the  state-run? 

AF:  In  the  private  prison  there  was  an 
emphasis  on  cost-cutting:  on  security,  the 
use  of  prison  labor  - which  increased  the 
bottom  line  of  the  company.  There  was  ra- 
tioning of  blankets  and  toilet  paper.  There 
was  high  staff  turnover  - new  guards  were 
constantly  coming  in  and  replacing  the 
ones  who  were  leaving. 

MM:  You’ve  mentioned  that  “efforts 
to  privatize  federal  detention  facilities  are 
on  the  rise”  and  that  “populations  held  in 
privately-operated  facilities  have  grown  by 
nearly  20  percent  over  the  past  year.”  What 
do  you  understand  to  be  the  reasons  behind 
this  growth? 

CP:  Well,  the  Migration  Policy  In- 
stitute recently  released  a report  finding 
that  the  budget  for  ICE  [Immigration 
and  Customs  Enforcement]  ballooned  by 
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87%  since  2005,  mostly  as  a result  of  “Op- 
eration Streamline,”  a policy  that  forces 
undocumented  migrants  through  the  fed- 
eral criminal  justice  system  and  into  U.S. 
prisons  instead  of  routing  non-violent 
individuals  caught  “crossing  the  border” 
into  civil  deportation  proceedings.  Just 
last  year  over  400,000  detainees  passed 
through  our  federal  immigration  system, 
a system  - I might  add  - in  which  a full 
50%  of  detention  facilities  are  contracted 
to  private  companies. 

MM:  And  who  should  care  about  this? 

CP:  Though  everyone  loses  when  the 
democratic  nature  of  our  justice  system 
is  compromised,  some  lose  more  than 
others.  People  of  color,  for  instance,  are 
overrepresented  in  the  private  corrections 
industry,  even  relative  to  public  correc- 
tions populations,  in  many  of  the  largest 
states.  The  PPIA  is  therefore  particularly 
important  to  communities  of  color  that 
disproportionately  interface  with  some 
of  the  most  closed,  secretive  and  anti- 
democratic social  institutions  around: 
private  prisons. 

AF:  The  PIPA  also  concerns  policy 
makers,  because  they  make  public  policy 
decisions  based  on  private  prison  compa- 
nies’ track  records.  Unless  they’re  getting 


accurate  information,  they’re  not  making 
accurate  decisions.  You  have  to  have  a level 
playing  held  for  providing  equal  informa- 
tion before  you  can  make  an  informed  and 
educated  decision.  Basically,  everybody 
- taxpayers,  policy  makers,  incarcerated 
people,  families  of  prisoners  - should 
be  concerned  about  this.  Just  because  a 
government  agency  contracts  out  prison 
operations,  it  cannot  contract  out  the 
public’s  right  to  know  what  the  govern- 
ment is  doing  and  how  taxpayer  money 
is  being  spent. 


On  December  18,  2012,  the  Human 
Rights  Defense  Center  submitted  a joint 
letter  to  Rep.  Jackson  Lee  urging  her  to 
reintroduce  the  PPIA,  which  she  had 
previously  introduced  in  each  session  of 
Congress  since  2007  without  success.  The 
letter  was  signed  by  34  criminal  justice, 
civil  rights  and  public  interest  organiza- 
tions, including  the  ACLU  National 
Prison  Project,  FedCURE,  In  the  Public 
Interest,  Justice  Policy  Institute,  Justice 
Strategies,  Southern  Center  for  Human 
Rights,  Southern  Poverty  Law  Center, 
The  Sentencing  Project,  Texas  Civil  Rights 
Project,  Center  for  Constitutional  Rights, 


National  Immigrant  Justice  Center  and 
YouthBuild  USA,  Inc. 

The  joint  letter  to  Rep.  Jackson  Lee, 
which  was  coordinated  by  Christopher 
and  Alex,  noted  that  “Whereas  the  Fed- 
eral Bureau  of  Prisons  (BOP)  and  state 
departments  of  corrections  are  subject  to 
disclosure  statutes  under  the  Freedom  of 
Information  Act  and  state-level  public  re- 
cords laws,  some  state  courts  have  held  that 
private  prison  firms  that  contract  with  pub- 
lic agencies  generally  are  not.  This  lack  of 
public  transparency  is  indefensible  in  light 
of  the  nearly  $8  billion  in  federal  contracts 
that  Corrections  Corporation  of  America 
(CCA)  and  the  GEO  Group  (GEO)  - the 
nation’s  two  largest  private  prisons  firms  - 
have  been  awarded  since  2007.” 

Individuals  who  want  to  support  the 
reintroduction  of  the  PPIA  during  the 
1 13th  Congress  should  contact  Rep.  Jack- 
son  Lee’s  office  directly  at  2160  Rayburn 
Building,  Washington,  DC  20515  (202) 
225-3816.  Organizations  that  want  to  sup- 
port this  effort  are  encouraged  to  contact 
Christopher  at  cpetrella@post. harvard, 
edu,  or  Alex  at  afriedmann@prisonlegal- 
news.org.  For  additional  information,  see: 
www.privateprisoninformationactof20 1 3 . 
com.  PI 
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GAO  Examines  How  BOP  Can  Reduce  Prisoners’  Time  in  Prison 


The  U.S.  Government  Accountability 
Office  (GAO)  has  released  a study  on 
the  Bureau  of  Prisons’  authority  to  shorten 
a federal  prisoner’s  sentence.  The  Bureau 
of  Prisons  (BOP)  was  found  to  have 
three  principal  authorities  with  respect 
to  sentence  reduction:  prisoners  can  earn 
up  to  twelve  months  off  for  successfully 
completing  the  Residential  Drug  Abuse 
Treatment  Program  (RDAP);  eligible 
prisoners  can  be  transferred  to  community 
corrections  for  up  to  the  final  12  months  of 
their  sentences;  and  prisoners  can  theoreti- 
cally earn  up  to  54  days  a year  for  good 
conduct  while  incarcerated. 

Unfortunately,  according  to  the 
GAO’s  review  of  data  from  2009  to  201 1, 
due  to  budgetary  constraints,  misman- 
agement or  bureaucratic  indifference, 
the  BOP  does  not  fully  utilize  all  of  the 
sentence-reduction  resources  at  its  dis- 
posal. As  a result,  federal  prisoners  spend 
more  time  away  from  their  families  and 
communities,  which  costs  the  taxpayers 
millions  of  dollars  and  contributes  to 
prison  overcrowding. 

RDAP  consists  of  coursework  and 
counseling  that  addresses  both  drug  and 
alcohol  abuse.  According  to  the  GAO 
the  problem  of  substance  abuse  among 
prisoners  is  staggering,  as  the  “BOP  esti- 


by  Derek  Gilna 

mates  that  40  percent  [of  those]  entering 
federal  custody  have  a substance  abuse 
disorder....”  Despite  that  fact,  only  19,000 
prisoners  were  able  to  participate  in  the 
program  during  the  time  period  reviewed. 
The  BOP  currently  houses  approximately 
217,000  prisoners  and  operates  at  38  per- 
cent over  capacity. 

Due  to  overcrowding  and  other  pro- 
gram inefficiencies,  such  as  an  inability 
to  hire  staff  or  fill  vacancies  in  a timely 
manner,  very  few  prisoners  who  complete 
RDAP  receive  the  full  12-month  sentence 
reduction  authorized  by  statute  and  BOP 
program  statements.  According  to  the 
GAO,  “during  fiscal  years  2009  through 
2011,  of  the  15,302  [prisoners]  ...  who 
completed  RDAP  and  were  eligible  for 
a sentence  reduction,  2,846  (19  percent) 
received  the  maximum  reduction  and  the 
average  reduction  was  8.0  months.”  BOP 
officials  have  acknowledged  that  most 
RDAP  participants  do  not  receive  the  full 
amount  of  time  off  because  they  have  less 
than  12  months  to  serve  on  their  sentences 
by  the  time  they  finish  the  program. 

Interestingly,  the  BOP  claimed  that 
“during  fiscal  years  2009  and  2010  all 
eligible  inmates  who  expressed  interest 
in  RDAP  were  able  to  participate  in  the 
program  in  time  to  complete  it  before  their 
release  from  BOP 
custody.”  The  GAO 
questioned  this  find- 
ing due  to  how  the 
BOP  tracks  com- 
pletion of  RDAP, 
noting  that  prison- 
ers whose  program 
participation  cross- 
es over  into  the  next 


year  are  apparently  “double-counted,” 
and  that  only  6,875  complete  the  program 
in  a year.  Further,  the  GAO  did  not  take 
into  account  prisoners  who  are  discour- 
aged from  entering  RDAP  due  to  the 
limited  amount  of  time  off  their  sentences 
they  would  receive  when  they  are  finally 
able  to  enter  the  program. 

The  BOP,  according  to  the  GAO 
study,  acknowledged  that  “Delays  result- 
ing from  this  system-wide  demand  can 
prevent  timely  inmate  entry  into  RDAP 
and  can  reduce  the  number  of  eligible 
inmates  receiving  the  maximum  allowable 
sentence  reduction...,”  due  to  lack  of  pro- 
gram capacity.  The  BOP’s  management  of 
RDAP  has  been  criticized  as  inconsistent 
and  unnecessarily  costly.  [See:  PLN,  Aug. 
2012,  p.28]. 

The  referral  of  federal  prisoners  to 
community  corrections  is  a second  option 
by  which  the  BOP  can  reduce  prisoners’ 
time  in  prison.  According  to  the  Second 
Chance  Act,  which  was  touted  as  offer- 
ing up  to  12  months  of  halfway  house 
placement  prior  to  a prisoner’s  release, 
the  public  was  led  to  believe  that  the  BOP 
would  utilize  this  option  to  reduce  prison 
overcrowding.  Flowever,  when  the  time 
came  to  issue  rules  and  program  state- 
ments for  halfway  house  placement,  12 
months  became  an  average  of  well  under 
six  months,  and  generally  3. 

The  Second  Chance  Act  also  directed 
the  BOP  to  “consider  using  home  deten- 
tion as  part  of  an  inmate’s  reintegration 
into  the  community.”  However,  once 
again,  until  the  BOP  began  to  run  into 
budget  constraints  and  possible  funding 
cuts,  home  detention  placements  were 
rarely  made. 
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According  to  the  GAO,  in  fiscal  year 
2010  “almost  29,000  inmates  completed 
their  sentences  through  community  correc- 
tions,” including  17,672  who  were  placed  in 
residential  reentry  centers  (RRCs),  11,094 
placed  in  RRCs  followed  by  home  deten- 
tion and  145  placed  in  home  detention  only. 
The  average  length  of  placement  in  com- 
munity corrections  was  just  115  days.  The 
average  halfway  house  stay  was  95  days  in 
fiscal  year  2010,  significantly  shorter  than 
the  allowable  365  days. 

Finally,  according  to  the  BOP,  most 
eligible  prisoners  receive  all  of  their  good 
time  credit  if  they  do  not  commit  disci- 
plinary infractions.  Prisoners  who  are 
serving  a term  of  more  than  one  year  may 
receive  54  days  a year  off  their  sentences 
if  they  have  earned  or  are  earning  a high 
school  degree  or  GED  equivalent. 

Flowever,  there  have  been  objections 
to  the  manner  in  which  the  BOP  computes 
the  good  time  credit,  as  federal  prisoners 
do  not  receive  54  days  per  year  but  rather 
get  only  47  days.  In  Barber  v.  Thomas, 
130  S.Ct.  2499  (2010)  [PLN,  Sept.  2010, 
p.46],  the  U.S.  Supreme  Court  upheld  this 
method  of  computation,  with  the  net  re- 
sult that  federal  prisoners  spend  more  time 
in  prison,  which  increases  incarceration 
costs  for  the  BOP  - and  thus  taxpayers  - 
and  contributes  to  overcrowding. 

There  are  various  other  sentence- 
reduction  options  available  to  the  BOP, 
but  they  are  statistically  insignificant  and 
result  in  less  than  1 percent  of  prisoners 
being  found  eligible. 

Other  than  the  usual  bureaucratic 
inefficiencies  found  in  most  governmental 
agencies,  the  principal  obstacle  seems  to 
be  lack  of  community  corrections  and 
RRC  space,  which  has  been  cited  as  a pri- 
mary reason  for  RDAP  participants  not 
receiving  their  full  sentence  reduction.  The 
GAO  noted  that  the  BOP  currently  does 


not  have  a “road  map”  for  correcting  this 
problem,  had  “not  provided  documenta- 
tion” on  its  review  process  for  certifying 
new  RRC  facilities  and  had  set  no  time 
frames  to  remedy  those  deficiencies. 

The  GAO  concluded  by  stating, 
“Federal  inmate  populations  have  been 
increasing  and  BOP  is  operating  at  more 
than  a third  over  capacity.  In  addition, 
the  absence  of  parole  in  the  federal 
system  and  other  federal  statutes  limit 
BOP’s  authority  to  modify  an  inmate’s 
period  of  incarceration.  Inmates,  who 
earn  their  good  conduct  time,  as  most 
do,  end  up  serving  about  87  percent  of 
their  sentences.  BOP’s  housing  of  inmates 
in  community-based  facilities  or  home 
detention  is  a key  flexibility  it  uses  to  af- 
fect a prisoner’s  period  of  incarceration. 
However,  BOP  does  not  require  its  RRC 
contractors  to  separate  the  price  of  home 
detention  services  from  the  price  of  RRC 
beds.  As  a result,  BOP  lacks  information 
on  the  price  of  home  detention  that  could 
assist  it  in  weighing  the  costs  and  benefits 
of  alternative  options  for  supervising 
inmates  in  home  detention.” 

Thus,  the  GAO  recommended  that 
the  BOP  “establish  a plan,  including  time 
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frames  and  milestones  for  completion,  for 
requiring  [RRC]  contractors  to  submit 
separate  prices  for  RRC  beds  and  home 
detention  services”  - data  which  the  BOP 
does  not  currently  collect,  which  would 
assist  federal  prison  officials  in  making 
future  community  corrections  placement 
decisions.  FI 
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In  Memory  of  Jon  E.  Yount  (1938-2012) 


Sometime  in  the  early  morning  of 
April  26,  2012,  in  his  cell  in  a remote 
Pennsylvania  prison,  a 74-year-old  jail- 
house  lawyer  serving  a life  sentence  hung 
himself.  He  was  a quiet  man  who  avoided 
taking  credit  for  his  work,  so  many  people 
in  and  outside  of  prison  don’t  know  about 
the  debt  they  owe  to  Jon  E.  Yount. 

I knew  Jon  well,  although  not  as  well 
as  I’d  have  liked.  We  corresponded  a few 
hundred  times,  with  him  writing  more 
than  me,  and  I visited  him  four  or  five 
times.  Some  might  recognize  Jon’s  name 
from  the  Prison  Policy  Initiative  advisory 
board,  but  very  few  people  know  that  Jon 
was  the  first  person  to  recognize  how  the 
Census  Bureau’s  prison  miscount  could 
distort  state  legislative  redistricting. 

In  the  late  1990s,  Jon  and  filmmaker 
Tracy  Huling,  working  independently, 
linked  the  Census  Bureau’s  practice  of 
counting  incarcerated  people  as  residents 
of  the  location  where  they  were  impris- 
oned to  negative  political  and  economic 
effects.  Tracy  and  Jon’s  efforts  started 
people  talking  about  the  issue,  and  it  was 
this  “rumor”  that  I initially  set  out  to 
debunk.  I was  skeptical  that  the  prison 
system  was  large  enough  for  census  counts 
of  correctional  populations  to  distort  the 
federal  budget  or  congressional  districts. 
It  turns  out  that  the  Census  Bureau’s 
prison  miscount  did  have  only  a very  tiny 
effect  on  the  distribution  of  federal  funds, 
but  it  was  Jon’s  work  that  first  drew  my 
attention  to  the  distortion  on  state  legisla- 
tive districting. 

The  Offense  and  the  Trials 

Jon  Yount  committed  a horrible 
murder  in  1966  when  he  was  27  years  old. 
In  a few  moments  a young  woman’s  life 
ended  forever,  and  in  the  eyes  of  the  state 
of  Pennsylvania,  those  moments  were  to 
define  the  rest  of  Jon’s  life.  He  rejected  the 
state’s  view  and  spent  the  rest  of  his  life 
showing  to  himself  and  others  that  he  was 
much  better  than  his  worst  act. 

After  his  death,  I re-read  some  of  the 
court  decisions  from  his  case.  The  experi- 
ence was  a stark  reminder  of  how  trials 
were  once  conducted  in  this  country.  Jon’s 
first  conviction  was  thrown  out  because 
the  police  had  violated  his  constitutional 
rights.  (The  Supreme  Court’s  landmark 
Miranda  case  protecting  defendants  from 
unconstitutional  interrogation  techniques 
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by  Peter  Wagner 

came  down  after  his  arrest  ).  At  his  second 
trial,  77%  of  the  jury  pool  in  the  small 
rural  community  was  familiar  with  the 
case  and  had  already  formed  an  opinion 
against  him.  Worse,  8 out  of  the  14  jurors 
stated  their  bias  and  were  kept  on  the 
jury  anyway.  The  judge  refused  to  move 
the  trial. 

A federal  magistrate  thought  that  this 
trial,  too,  violated  the  Constitution.  The 
district  court  disagreed,  but  a three-judge 
panel  of  the  Third  Circuit  found  that  Jon 
“...  has  shown  that  the  pretrial  publicity 
caused  actual  prejudice  to  a degree  ren- 
dering a fair  trial  impossible  in  Clearfield 
County.  After  examining  the  totality  of 
circumstances,  we  hold  that  petitioner’s 
[second  trial]  was  not  fundamentally  fair.” 
See:  Yount  v.  Patton,  710  F.2d  956, 972  (3d 
Cir.  1983). 

Unfortunately,  by  a 7-2  vote,  the  Su- 
preme Court  reversed  the  Third  Circuit’s 
decision.  The  Supreme  Court’s  word  was 
final,  but  Jon,  ever  cognizant  of  vote  totals 
and  trends,  once  summarized  the  point  in 
a letter  by  stating,  “Thus,  by  a narrow  7-6 
margin,  the  federal  judges  who  reviewed 
my  case  let  the  conviction  stand.” 

The  Sentence  and  the  Escape 

Even  though  the  highest  court  in  the 
nation  had  upheld  his  conviction,  Jon  still 
had  a realistic  chance  of  seeing  freedom 
again.  Decades  ago,  a life  sentence  didn’t 
necessarily  mean  a person  would  die  in 
prison.  When  Jon  was  convicted,  lifers 
served  an  average  of  about  12  years  prior 
to  commutation.  He  was  a model  prisoner 
and  was  recommended  for  a commutation 
after  he  had  served  7 years.  He  didn’t  re- 
ceive that  commutation,  nor  did  he  receive 
any  of  the  others  he  was  recommended  for 
in  the  first  two  decades  of  his  sentence. 

Frustrated,  and  with  the  number  of 
commutations  granted  by  the  governor  in 
free  fall,  Jon  had  had  enough. 

In  1986,  he  walked  away  from  a work 
detail  at  SCI  Rockview  and  traveled  the 
West.  He  eventually  settled  in  Boise,  Idaho 
with  a girlfriend  he  had  met  as  a pen  pal 
while  incarcerated.  Using  the  name  Jim 
Forsgren,  he  was  a model  Boise  citizen 
who  literally  fed  the  poor  and  visited  the 
sick.  Nearly  two  years  later,  after  being 
featured  on  NBC’s  Unsolved  Mysteries, 
Jon  was  arrested.  Following  his  arrest, 
the  Idaho  Statesmen  ran  an  article  with 
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the  headline,  “Friendly  Idahoan  caught  as 
fugitive:  Bad  past  catches  up  with  ’good 
neighbor.’” 

After  his  return  to  prison,  Jon  applied 
for  commutation  one  more  time  with 
a request  to  move  back  to  Idaho.  The 
Idaho  Statesman  summarized,  “Forsgren 
or  Yount,  he’s  liked:  Friends  say  killer 
would  be  welcome.”  As  his  landlord’s 
sister-in-law  explained,  “To  me,  although 
he  murdered  someone,  Jon  isn’t  a mur- 
derer.... If  they  ever  were  to  come  back  to 
Idaho,  they  certainly  would  have  a place 
to  stay  - here  with  us.”  Unfortunately,  the 
state  didn’t  agree  and  he  remained,  and 
ultimately  died,  in  prison. 

The  Jailhouse  Lawyer 

I never  asked  Jon  if  he  was  always  in- 
terested in  politics  and  the  law,  but  I know 
that  by  the  early  1990s  he  was  using  the 
legal  skills  he  developed  working  on  his 
own  cases  to  benefit  the  larger  population 
of  incarcerated  people.  He  strategically 
picked  his  cases  for  maximum  impact. 
The  two  that  I am  most  familiar  with  were 
Mixon  and  T-Netix. 

Mixon  v.  Commonwealth  challenged 
Pennsylvania’s  system  of  banning  people 
in  prison  and  people  recently  released 
from  prison  from  voting,  and  separately 
challenged  prison-based  gerrymandering 
in  state  legislative  districts.  Jon  prepared 
the  lawsuit  and  it  was  hied  by  civil  rights 
attorney  Sam  Stretton.  The  plaintiffs 
were  several  black  and  Latino  men  in- 
carcerated in  Pennsylvania  prisons,  and 
Maureen  Williams,  a black  female  voter 
from  Philadelphia.  Mixon  was  the  first 
case  to  raise  the  issue  of  prison-based 
gerrymandering  in  the  state  legislative 
context,  although  that  particular  claim 
was  quickly  dismissed  because  it  was  a 
part  of  a re-enfranchisement  suit  and  not 
a redistricting  one. 

When  Mixon  was  hied,  Pennsylvania 
disenfranchised  two  groups  of  people: 
People  in  prison  couldn’t  vote,  and  people 
who  had  been  released  within  the  past 
5 years  couldn’t  register  to  vote.  People 
who  had  been  registered  to  vote  prior  to 
incarceration,  however,  could  vote  after 
they  were  released.  The  court  struck  down 
the  latter  restriction,  stating,  “We  can  con- 
ceive of  no  rationale  for  permitting  those 
who  were  registered  previous  to  incarcera- 
tion to  vote  on  their  release,  while  those 
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who  were  not  previously  registered,  can- 
not. Such  a statute  has  the  appearance  of 
penalizing  ex-incarcerated  felons  for  their 
status.”  See:  Mixon  v.  Commonwealth,  759 
A.2d  442, 451-452  (Pa.  Commw.  Ct.  2000) 
[PLN,  March  2002,  p.19]. 

In  2005,  the  Pennsylvania  legislature 
attempted  to  roll  back  this  ruling  and  ban 
both  probationers  and  parolees  from  the 
polls.  Jon  successfully  organized  against 
the  law,  which  the  New  York  Times  called 
“a  shameful  step  backward”  ...  “at  a time 
when  the  rest  of  the  country  is  moving  in 
the  opposite  direction.” 

In  Yount  v.  T-Netix,  Jon  brought  the 
prison  system’s  abusive  telephone  rates 
and  billing  practices  before  the  Pennsyl- 
vania Public  Utility  Commission  and  won 
refunds  in  2008. 

The  Department  of  Corrections 
(DOC)  required  all  incarcerated  people 
wishing  to  call  their  loved  ones  to  use 
a particular  company  that  charged  ex- 
orbitant rates.  The  company,  T-Netix, 
in  exchange  for  the  monopoly  contract, 
would  kick  back  $3  million  a year  plus  32 
to  40%  of  the  revenue  from  every  prison 
phone  call.  Further  increasing  the  cost  to 
incarcerated  people  and  their  families,  the 
phone  system  would  arbitrarily  disconnect 
calls,  forcing  them  to  pay  another  recon- 
nection charge  in  order  to  continue  their 
conversations. 

The  prison  population  is  a signifi- 
cant market  for  telephone  services  and 
incarcerated  people  are  the  very  defini- 
tion of  a captive  market,  carrying  all  of 
the  associated  potentials  for  abuse.  As 
the  Commissioners  wrote  in  their  order 
requiring  T-Netix  to  refund  the  improper 


charges: 

“We  are  troubled  that  T-Netix  did 
not  regard  the  inmates  as  customers, 
even  when  their  calls  were  paid  for  using 
the  inmates’  prepaid  accounts....  While 
the  erroneous  disconnections  themselves 
are  difficult  for  the  inmates,  the  fact  that 
T-Netix  has  done  little  or  nothing  to  in- 
vestigate complaints  or  to  make  refunds, 
when  appropriate,  is  unacceptable.”  See: 
Jon  E.  Yount,  et.  al.  v.  T-Netix,  Inc.  and 
T-Netix  Telecommunications,  Inc.,  Penn. 
Public  Utility  Commission,  Docket  No. 
C-20042655. 

Jon’s  successful  work  against  the 
DOC’s  high  telephone  rates  carried  a 
high  cost.  The  prison  system  retaliated. 
He  was  transferred  from  SCI  Huntingdon 
in  central  Pennsylvania  to  the  remote 
SCI  Greene  facility  on  the  West  Virginia 
border.  At  Huntingdon,  where  he  had 
been  confined  for  16  years  without  a 
single  disciplinary  infraction,  there  was  a 
large  lifers  group  he  worked  with  and  his 
family  and  supporters  could  conveniently 
visit  him.  As  Jon  explained  to  me  in  the 
letter  announcing  his  transfer,  at  Greene 
there  were  no  “inmate  organizations”  and 
it  was  far  more  difficult  for  family  and 
friends  to  visit. 

I know  I was  only  able  to  visit  at 
Greene  once.  And  I can  report  that  unlike 
in  Huntington,  where  the  visiting  room 
was  always  crowded  with  families,  when  I 
was  at  Greene  shortly  before  Christmas  in 
2008,  the  visiting  room  was  almost  empty. 
That’s  not  surprising,  given  the  location. 
The  state’s  prison  population  dispropor- 
tionately comes  from  Philadelphia.  The 
Huntingdon  prison  was  127  miles  from 


Philadelphia,  but  SCI  Greene  was  330 
miles  away.  I could  see  why  Jon  would  quip 
in  one  letter  that  he  had  been  transferred 
to  “Siberia-South.” 

This  article,  though,  is  about  Jon’s 
accomplishments,  not  his  struggles,  so  let 
me  go  back  to  how  I met  him. 

Prison-based  Gerrymandering 

When  I was  investigating  the  Census 
Bureau’s  prison  miscount,  I was  inspired 
to  focus  on  state  legislative  redistricting 
because  of  a short  article  by  Robert  T. 
Hoetzel  that  showed  how  10%  of  a state 
house  district  could  be  incarcerated.  The 
article  framed  this  as  a “one  person  one 
vote”  issue,  and  explained: 

“The  advantage  of  incorporating  a 
penitentiary  or  two  in  one’s  district  is  the 
best  kept  secret  in  politics.  It’s  the  new- 
est form  of  gerrymandering.  There’s  no 
reason  for  politicians  to  show  any  regard 
for  inmates’  concerns,  views  or  political 
parties.  A politician  might  represent  them, 
but  inmates  have  no  power.  They  can’t 
vote.  For  the  ‘host’  district’s  office-holder, 
it’s  the  best  of  all  worlds!” 

I naively  assumed  this  article  was  just 
an  isolated  bit  of  brilliance  and  didn’t 
think  much  more  about  it  for  a year.  Over 
a year  later,  after  I had  completed  my 
academic  paper  on  prison  populations 
and  redistricting,  I wrote  to  Mr.  Hoetzel 
to  share  a copy  of  my  report  and  politely 
inquire  if  he  had  done  any  other  similar 
research  or  writing. 

As  it  turned  out,  Mr.  Hoetzel  was 
to  be  paroled  in  under  two  weeks,  so  he 
shared  my  letter  with  the  Pennsylvania 
Lifers’  Association  and  one  of  their  elect- 
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Jon  E.  Yount  (cont.) 

ed  Trustees,  Jon  E.  Yount.  As  I quickly 
learned,  they  had  been  working  on  census 
issues  for  some  time.  Jon  had  published  a 
short  thesis  about  felon  disenfranchise- 
ment that  addressed  the  census  counts  of 
prison  populations,  and  had  also  raised 
that  issue  in  the  Mixon  lawsuit.  But  having 
exhausted  their  remedies  in  state  court, 
Jon  and  the  Lifers’  Association  were  stuck. 
They  had  a lot  of  ideas  on  next  steps,  but, 
as  Jon  told  me  many  times,  “there  are 
limits  to  what  you  can  do  with  a number 
after  your  name.” 

Jon  asked  me  to  run  with  the  issue, 
and  run  with  it  we  did.  After  a decade  of 
work  we  made  prison-based  gerrymander- 
ing one  of  the  central  controversies  of  the 
2010  Census.  In  2010  and  201 1,  four  states 
passed  legislation  ending  prison-based 
gerrymandering  within  their  borders. 
The  Maryland  and  New  York  laws  are 
already  in  effect  and  have  been  upheld  by 
the  courts.  We ’re  also  making  systemic 
progress  at  the  Census  Bureau.  [See:  PLN, 
Dec.  2012,  p.l]. 

The  Bureau  squandered  the  plan- 
ning time  necessary  to  count  incarcerated 
people  at  home  in  2010,  but  it  did  agree 
to  a critical  interim  step:  changing  how  it 
publishes  the  data.  This  ultra-technical 
change  made  it  easier  for  state  and  local 
governments  - especially  rural  counties 
- to  avoid  engaging  in  prison-based  ger- 
rymandering by  manually  correcting  the 
Census  data  to  better  reflect  the  actual 
population  of  an  area. 

There  is  plenty  of  work  still  to  be 
done  on  prison-based  gerrymandering, 
especially  in  Jon’s  home  state  of  Penn- 
sylvania. In  2009,  Elena  Lavarreda  and  I 
released  a report,  Importing  Constituents: 
Prisoners  and  Political  Clout  in  Pennsyl- 
vania, which  found  that  eight  state  house 
districts  would  not  have  met  minimum 
population  requirements  without  using 
prison  populations  as  padding. 

Other  Political  and  Social  Issues 

Beyond  legal  writing,  Jon  also  wrote 
a lot  of  short  columns  for  various  pub- 
lications about  general  criminal  justice 
matters  and  political  issues.  While  many 
of  these  articles  were  specific  to  Penn- 
sylvania, we  helped  make  some  of  his 
writings  that  spoke  to  a larger  audience 
available  on  the  web. 

One  of  Jon’s  last  big  projects  was  a 
report  that  reviewed  Pennsylvania’s  parole 
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policies  and  offered  proposals  for  reform. 
He  was  concerned  that  incarcerated  peo- 
ple were  following  the  recommendations 
of  the  parole  board  to  the  letter  only  to 
be  repeatedly  denied  at  parole  hearings. 
As  a lifer,  parole  reform  was  something 
that  he  would  never  benefit  from  - his 
only  possible  way  out  of  prison  was  via 
commutation.  But  Jon  could  recognize  a 
systemic  problem  when  he  saw  one,  so  he 
prepared  a massive  briefing  for  the  state 
committee  that  was  investigating  the  pa- 
role system. 

His  2004  report,  Pennsylvania:  Parole 
and  Life  Imprisonment,  was  a history  of 
parole  policy  in  the  state  from  1911  to 
2001.  Critically,  he  explained  that  con- 
trary to  the  present  public  understanding, 
parole  was  never  intended  as  an  act  of 
clemency  but  as  a valid  disciplinary  tool 
for  those  deemed  capable  of  supervised 
rehabilitation  outside  prison  walls.  Over  a 
period  of  90  years  that  original  intent  was 
lost,  replacing  what  was  once  intended  as 
a rational  determination  of  whether  an 
incarcerated  person  is  ready  for  release 
with  a narrow  fixation  on  what  that  person 
did  years  or  decades  ago  that  resulted  in 
their  prison  sentence. 

One  point  was  a source  of  tension 
between  Jon  and  myself.  I was  fond  of 
writing  things  like,  “Despite  common 
misconceptions,  most  people  in  prison  are 
serving  short  sentences,  and  very  few  incar- 
cerated people  are  sentenced  to  life  without 
parole.”  Jon  didn’t  like  my  use  of  the  term 
“short”  to  describe  either  the  median  im- 
posed sentence  of  less  than  3 years  or  the 
fact  that  the  median  time  served  before 
release  in  state  prisons  was  less  than  2 years. 
Jon’s  concern  - ironic  for  a lifer  - was  that 
in  both  historical  and  international  terms, 
modern  American  sentences  are  quite  long 
for  all  types  of  offenses. 

My  intent  was  to  distinguish,  in 
the  mind  of  the  public,  between  the 
permanence  of  prison  buildings  and  the 
transience  of  most  of  the  people  confined 
there.  Jon  thought,  correctly,  that  I was 
normalizing  the  extreme  sentencing  poli- 
cies in  the  U.S. 

Other  than  emphasizing  the  unique 
statistic  we  found  in  New  York  - that  the 
median  time  an  incarcerated  person  has 
been  at  his  or  her  current  facility  is  7.1 
months  - I’m  still  trying  to  figure  out  how 
to  explain  both  contexts  at  the  same  time. 
Life  sentences  have  always  been  rare,  both 
when  Jon  went  to  prison  in  the  1960s  and 
when  he  died  in  2012.  But  Jon  was  incar- 
cerated long  enough  to  see  firsthand  how 
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the  typical  sentence  for  everyone  else  was 
getting  longer.1 

Conclusion 

Jon’s  story  is  exceptional,  even  apart 
from  his  accomplishments.  His  experience 
as  a lifer  who  lost  hope  and  died  in  prison 
is  not  the  experience  of  nearly  all  of  the 
estimated  16  million  people  who  will  cycle 
through  state  or  federal  prisons  within 
their  lifetimes.2 

Most  incarcerated  people  experience 
prison  as  a temporary  - if  permanently 
life-altering  - experience.  It  is  no  accident 
that  this  constantly-shifting  population 
has  a hard  time  becoming  politically  en- 
gaged. Lifers  like  Jon  are  often  a challenge 
to  the  system  because  they  can  develop  the 
social,  political  and  legal  relationships  on 
both  sides  of  the  walls  that  are  necessary 
to  make  change  happen. 

The  unfortunate  reality  is  that  society 
gave  up  on  Jon  Yount  a long  time  ago, 
and  never  intended  to  let  him  be  free.  To 
his  credit,  Jon  never  gave  up  on  society. 
He  left  this  world  having  made  major 
contributions  to  the  lives  of  the  poor,  the 
sick  and  the  incarcerated.  Jon’s  long  and 
productive  life  in  prison  shows  just  how 
wrong  it  is  to  assume  that  a single  bad  act 
can  define  someone  forever. 

And  much  to  the  regret  of  the  prison 
system,  Jon  generally  saw  the  system’s 
efforts  to  disrupt  his  work  as  inspiration 
to  strive  even  harder.  As  he  explained  to 
Howard  Zehr  for  Zehr’s  book,  Doing  Life: 
Reflections  of  Men  and  Women  Serving 
Life  Sentences : “When  something  hap- 
pens, I can’t  go  in,  close  the  door,  turn 
on  the  television,  and  ignore  it,  like  some 
people  do.  Me,  I have  to  confront.  If  I 
don’t  like  something,  I have  to  deal  with  it. 
If  it’s  filing  a complaint,  if  it’s  filing  a brief 
in  court,  if  it’s  trying  to  change  something 
within  the  prison  system  - when  there’s 
something  that  bothers  me,  that’s  the  way 
I deal  with  things.” 

We  are  very  glad  that  he  did.  P 

Peter  Wagner  is  an  attorney  and  executive 
director  of  the  Prison  Policy  Initiative, 
which  documents  the  impact  of  mass  incar- 
ceration on  individuals,  communities  and 
the  national  welfare  in  order  to  empower 
the  public  to  improve  criminal justice  policy. 
This  article,  which  is  reprinted  with  permis- 
sion, was  originally  published  in  a longer 
version  on  PPI’s  blog  at:  www.prisonersoft- 
hecensus.org/news/2012/05l22/jon-e-yount. 
A small  archive  of  Jon’s  writings  is  available 
at:  www.prisonpolicy.  org/scans/yount. 
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ENDNOTES 

1 As  the  Prison  Policy  Initiative  and  the  Na- 
tional Voting  Rights  Institute  wrote  in  an  amicus 
brief  to  the  U.S.  Court  of  Appeals  for  the  Second 
Circuit: 

“It  is  important  to  distinguish  the  rise  in  incar- 
ceration from  the  rise  in  crime.  Incarceration  rates 
reflect  political  and  institutional  decisions  about 
the  length  of  sentences  and  the  extent  to  which  ar- 
rests and  convictions  should  result  in  prison  terms 
rather  than  other  interventions.  As  one  researcher 
has  written: 

“Looking  at  the  overall  factors  leading  to  the 
rise  in  incarceration,  research  has  demonstrated 
that  changes  in  criminal  justice  policy,  rather  than 
changes  in  crime  rates,  have  been  the  most  signifi- 
cant contributors  leading  to  the  rise  in  state  prison 
populations.  A regression  analysis  of  the  rise  in  the 
number  of  inmates  from  1980  to  1996  concluded  that 
one  half  (5 1 .4  percent)  of  the  increase  was  explained 
by  a greater  likelihood  of  a prison  sentence  upon  ar- 
rest, one  third  (36.6  percent)  by  an  increase  in  time 
served  in  prison,  and  just  one  ninth  (11.5  percent) 
by  higher  offense  rates.” 

Marc  Mauer,  Race  to  Incarcerate  34  (1999) 
(citing  Alfred  Blumstein  and  Allen  J.  Beck,  “Popu- 
lation Growth  in  U.S.  Prisons,  1980-1996,”  in  26 
Crime  and  Justice:  A Review  of  Research  43  (Mi- 
chael Tonry  & Joan  Petersilia,  eds.,  2000)).  Political 
choices,  not  an  increased  crime  rate,  largely  control 


the  tremendous  increase  in  the  numbers  of  persons 
incarcerated....” 

2 In  1997,  the  Bureau  of  Justice  Statistics  esti- 
mated, in  “Lifetime  Likelihood  of  Going  to  State  or 
Federal  Prison,”  that  if  1991  rates  of  incarceration 
held  constant,  5.1%  of  people  will  go  to  state  or 
federal  prison  in  their  lifetime.  (The  rate  for  African- 
American  men  is  far  higher,  at  28.5%).  Assuming 
that  1991  incarceration  rates  would  hold  constant 
was  a necessary  assumption  that  hasn’t  held  up. 
Given  that  the  1991  rates  of  incarceration  did  not 
hold  constant,  rising  58%  from  1991  to  2010  (313 
per  100,000  to  497  per  100,000),  it  would  be  reason- 
able to  assume  that  the  Bureau  of  Justice  Statistics 
would  estimate  a higher  figure  than  a 5.1%  lifetime 
likelihood  of  going  to  state  or  federal  prison  today. 
The  Bureau's  analysis  did  not  include  jails  because 
the  necessary  data  did  not  exist.  This  figure  would 
further  raise  the  5.1%  estimate.  Our  16  million  fig- 
ure was  calculated  by  multiplying  5.1%  by  the  2010 
Census  population  in  the  U.S. 
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Supreme  Court  Extends  Qualified  Immunity  to  Private  Attorney 


The  U.S.  Supreme  Court  has  extended 
qualified  immunity  to  a private  lawyer 
who  was  retained  by  a city  to  serve  as  an 
internal  affairs  investigator. 

In  August  2006,  Rialto,  California 
firefighter  Nicholas  Delia  became  ill  while 
responding  to  a fire.  His  doctor  ordered 
him  to  take  three  weeks  off  work,  but  his 
employer  did  not  believe  he  was  sick. 

The  city  hired  a private  investigator 
to  conduct  surveillance  on  Delia.  When 
he  was  observed  buying  several  rolls  of 
insulation  and  other  building  supplies, 
the  city  concluded  that  Delia  was  not 
ill  but  was  taking  time  off  to  do  home 
construction. 

An  internal  affairs  investigation  was 
initiated  and  Delia  was  ordered  to  appear 
for  an  investigative  interview. 

City  officials  hired  Steve  Filarsky,  an 
experienced  employment  lawyer  who  had 
represented  the  city  in  several  previous 
investigations,  to  conduct  the  interview. 
During  the  interview,  Filarsky  asked  Delia 
about  the  building  materials.  Delia  admit- 
ted he  had  purchased  the  items  but  said  he 
had  not  yet  done  any  work  on  his  house. 

Filarsky  and  fire  officials  asked  to 
enter  Delia’s  home  to  view  the  unused 
building  materials.  Delia  refused.  Filarsky 
then  asked  Delia  if  he  would  bring  the 
materials  outside  so  his  employer  could 
see  them  without  entering  his  residence. 
Delia  again  refused. 

Filarsky  ordered  him  to  produce  the 
materials  but  Delia’s  attorney  objected 
and  threatened  to  sue  the  city.  Filarsky 
then  prepared  an  order  for  the  Fire  Chief’s 
signature,  directing  Delia  to  produce  the 
building  materials. 

Fire  officials  accompanied  Delia  to 
his  home.  His  attorney  and  union  repre- 
sentative went  into  the  house  and  returned 
with  four  rolls  of  insulation.  Delia’s  em- 
ployers thanked  him  and  left. 

Delia  then  sued  the  city,  the  Rialto 
Fire  Department,  three  fire  officials,  Fi- 
larsky and  ten  unidentified  defendants. 
The  district  court  concluded  that  all  the 
defendants  were  entitled  to  qualified  im- 
munity, and  Delia  appealed. 

The  Ninth  Circuit  Court  of  Appeals 
affirmed  with  respect  to  everyone  except 
Filarsky.  The  appellate  court  concluded 
that  since  Filarsky  was  a private  attorney 
rather  than  a city  employee,  he  was  not 
entitled  to  qualified  immunity.  See:  Delia 
v.  Rialto,  621  F.3d  1069  (9th  Cir.  2010). 
The  U.S.  Supreme  Court  granted  cert 
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and  reversed,  stating  “that  the  common 
law  did  not  draw  a distinction  between 
public  servants  and  private  individuals 
engaged  in  public  service  in  according 
protection  to  those  carrying  out  govern- 
ment responsibilities.” 

Ultimately,  the  Court  held  that  “im- 
munity under  § 1983  should  not  vary 
depending  on  whether  an  individual 
working  for  the  government  does  so  as 
a full-time  employee,  or  on  some  other 
basis.”  Noting  that  the  common  law  did 
not  differentiate,  the  Court  found  “no 
justification  for  doing  so  under  § 1983.” 

The  Court  distinguished  other  cases 
in  which  it  had  found  that  private  parties 
were  not  entitled  to  raise  a qualified  im- 
munity defense,  including  Wyatt  v.  Cole, 


It’s  almost  a cliche  that  the  world’s  fre- 
est country  imprisons  by  far  the  most 
people.  And  yet  the  pure  mathematics  of 
the  issue  remain  cruelly  ironic,  especially 
for  America’s  female  prisoners. 

The  second  edition  of  the  World 
Female  Imprisonment  List,  released  in 
March  2012,  reveals  that  the  United 
States  incarcerates  almost  a third  of 
the  more  than  625,000  women  and  girls 
held  in  prisons  and  jails  globally.  In 
fact,  the  U.S.  imprisons  nearly  as  many 
women  - 201,200,  according  to  the  most 
recent  data  compiled  by  the  International 
Centre  for  Prison  Studies  (ICPS)  at  Lon- 
don’s University  of  Essex  - as  do  China 
(84,600),  the  Russian  Federation  (59,200), 
Brazil  (35,596)  and  Thailand  (29,175) 
combined. 

The  ICPS  released  the  data  absent 
extended  analysis;  however,  the  list  in- 
cluded a few  indicators  showing  that 
rates  of  imprisoning  women  aren’t  just 
trending  upward  in  the  U.S.  but  are  rising 
worldwide. 

For  example,  the  total  female  prison 
population  - for  both  pre-trial  detainees 
and  those  convicted  and  sentenced  - in 
187  countries  has  collectively  increased  by 
more  than  16%,  “with  the  largest  increase 
being  in  the  Americas  (up  23%),”  since  the 
first  edition  of  the  list  was  published  in 
2006.  The  smallest  rise  was  in  European 
countries,  where  the  number  of  women 
prisoners  rose  6%. 

“The  fact  that  the  female  prison 
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504  U.S.  158  (1992)  and  Richardson  v. 
McKnight,  521  U.S.  399  (1997)  [PLN, 
Sept.  1997,  p.l]. 

Those  cases  “did  not  implicate  the 
reasons  underlying  recognition  of  quali- 
fied immunity  because  the  defendant  ... 
had  no  connection  to  government  and 
pursued  purely  private  ends,”  the  Court 
wrote.  “ Richardson  involved  the  unusual 
circumstances  of  prison  guards  employed 
by  a private  company  who  worked  in  a 
privately  run  prison  facility.  Nothing  of 
the  sort  is  involved  here,  or  in  the  typical 
case  of  an  individual  hired  by  the  govern- 
ment to  assist  in  carrying  out  its  work.” 
Accordingly,  the  Ninth  Circuit’s  decision 
was  reversed.  See:  Filarsky  v.  Delia,  132 
S.Ct.  1657  (2012). 


population  continues  to  rise,  and  indeed 
has  risen  by  a considerable  16%  since  our 
last  edition  of  the  List  in  2006,  is  a cause 
for  serious  concern,”  said  ICPS  director 
Peter  Bennett.  “Given  the  high  financial 
and  social  cost  of  imprisoning  women, 
the  data  should  prompt  policy  makers  in 
all  countries  to  consider  what  they  can  do 
to  limit  the  number  of  women  in  custody. 
Excessive  use  of  imprisonment  does  noth- 
ing to  improve  public  safety.” 

In  most  prison  systems  - about  80% 
of  those  surveyed  - female  prisoners  ac- 
count for  2%  to  9%  of  the  total  population 
(8.8%  in  the  U.S.).  But  in  some  countries 
as  many  as  1 in  5 prisoners  are  women. 
The  highest  such  ratio  is  in  Maldives, 
where  women  comprise  21 .6%  of  the  pris- 
on population,  followed  by  Hong  Kong 
(20%),  Bahrain  (18.5%),  Macau  (14.8%), 
Qatar  (14.7%)  and  Thailand  (14.6%). 

The  prevalence  of  imprisoned  women 
and  girls  is  lowest  in  Africa,  where  the 
ratio  is  3 out  of  every  100  prisoners. 

Roy  Walmsley,  the  list’s  author  and  an 
ICPS  consultant  to  the  United  Nations, 
wrote  that  he  hoped  “that  this  edition  of 
the  [list]  will  be  found  useful”  by  politi- 
cians, academics,  criminal  justice  experts 
and  “everyone  who  is  interested  in  the 
extent  of  female  imprisonment.”  PJ 

Sources:  “ World  Female  Imprisonment  List 
2012” ( second  edition) , by  Roy  Walmsley, 
International  Centre  for  Prison  Studies; 
www.prisonstudies.org 
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NY  Federal  Judge  Deals  Rare  SHU  Placement  Defeat  to  BOP 


Viktor  A.  Bout,  a Russian  international 
arms  dealer  ensnared  in  a DEA  sting 
in  2008,  extradited  from  Thailand  and 
held  in  the  Special  Housing  Unit  (SHU) 
of  the  federal  Metropolitan  Correctional 
Center  (MCC)  in  New  York,  won  a court 
order  compelling  the  Bureau  of  Prisons 
(BOP)  to  transfer  him  to  general  popula- 
tion. 

U.S.  District  Court  Judge  Shira  A. 
Scheindlin  noted  that  Bout  had  been 
convicted  on  November  2,  2011  of  con- 
spiracy to  kill  United  States  nationals; 
kill  officers  and  employees  of  the  U.S.; 
acquire,  transfer  and  use  anti-aircraft 
missiles;  and  provide  material  support  to 
a designated  foreign  terrorist  organiza- 
tion - the  Revolutionary  Armed  Forces  of 
Colombia  (FARC). 

Bout’s  attorney  had  argued  that  his 
long  SHU  confinement  at  MCC  was 
“both  punitive  and  unnecessary.”  Ac- 
cording to  the  court,  “Bout  is  in  solitary 
confinement  residing  in  a one-man  cell 
in  which  he  eats,  sleeps,  and  washes.  He 
spends  23  hours  a day  in  this  cell  and  is 
taken  out  for  one  hour  of  exercise  per 
day  in  a room  only  slightly  larger  than 
his  cell.  He  is  alone  for  his  exercise  pe- 
riod.... Other  than  visits  with  counsel, 
trips  to  court,  a family  visit  once  a week, 
or  trips  upstairs  to  access  to  electronic 
evidence  ...  he  does  not  leave  his  cell.” 
Bout’s  attorney  also  stated  that  the 
prolonged  solitary  confinement  may 
have  a serious  adverse  effect  on  Bout’s 
mental  health. 

In  a hearing  ordered  by  the  judge,  the 
BOP,  through  the  warden  of  the  MCC, 
alleged  that  Bout  had  “access  to  mass 
amounts  of  money  and  weapons  and  to 
a large  criminal  organization.”  Further, 
he  was  “reported  [to  have]  a leadership 
role  [which]  can  result  in  undue  influence 
among  other  inmates,”  and  his  case  had 
“received  broad  publicity,  which  could 
place  [him]  at  risk  and  abuse  by  other 
inmates.” 

The  district  court  observed  that  the 
standard  for  determining  whether  prison 
regulations  impinge  on  a convicted  pris- 
oner’s constitutional  rights  is  set  forth  in 
Turner  v.  Safley,  482  U.S.  78  (1987).  A 
court  must  determine  whether  the  regula- 
tion is  “reasonably  related”  to  legitimate 
penological  objectives,  or  is  instead  an 
“exaggerated  response”  to  those  concerns. 
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by  Derek  Gilna 

The  four-part  Turner  test  includes:  (1) 
whether  there  is  a “valid,  rational  con- 
nection” between  the  regulation  and  the 
government  justification  for  it;  (2)  whether 
there  are  alternative  means  for  the  pris- 
oner to  exercise  the  right  at  issue;  (3)  the 
impact  that  the  desired  accommodation 
will  have  on  guards,  other  inmates  and 
prison  resources;  and  (4)  the  absence  of 
“ready  alternatives.” 

Judge  Scheindlin  further  noted  that 
although  the  U.S.  Supreme  Court  has 
stated  that  courts  are  “ill-equipped  to  deal 
with  the  increasingly  urgent  problems  of 
prison  administration  and  reform,”  it  has 
also  held  that  “prison  walls  do  not  form 
a barrier  separating  prisoners]  ...  from 
the  protections  of  the  Constitution  ... 
[and]  when  a prison  ...  practice  offends 
a fundamental  constitutional  guarantee, 
federal  courts  will  discharge  their  duty  to 


The  U.S.  Supreme  Court,  in  a 5-4 
ruling,  has  extended  Strickland  guar- 
antees of  effective  legal  representation  to 
defendants  entering  into  plea  bargains. 
According  to  Justice  Anthony  Kennedy, 
who  delivered  the  majority  opinion  of  the 
Court,  “The  reality  is  that  plea  bargains 
have  become  so  central  to  the  administra- 
tion of  the  criminal  justice  system  that 
defense  counsel  have  responsibilities  ... 
that  must  be  met  to  render  the  adequate 
assistance  of  counsel  that  the  Sixth 
Amendment  requires.” 

According  to  Justice  Kennedy,  “crim- 
inal justice  today  is  for  the  most  part  of 
pleas,  not  a system  of  trials....  Ninety- 
seven  percent  of  federal  convictions  and 
ninety-four  percent  of  state  convictions 
are  the  result  of  guilty  pleas.”  [See:  PLN, 
Jan.  2013,  p.20].  The  two  cases  considered 
by  the  Supreme  Court,  Missouri  v.  Frye 
and  Lafler  v.  Cooper,  both  involved  claims 
in  which  all  parties  agreed  that  defense 
counsel  had  failed  to  properly  represent 
their  clients. 

In  the  case  of  Galin  Frye,  his  at- 
torney never  advised  him  of  a plea  offer 
by  Missouri  prosecutors  that  would  have 
resulted  in  ten  days  in  jail  for  driving  with 
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protect  constitutional  rights.” 

Applying  the  Turner  test,  the  district 
court  concluded  there  was  “no  ‘valid, 
rational  connection’  between  the  BOP’s 
decision  to  keep  Bout  in  the  SHU  for  more 
than  fourteen  months  and  any  ‘legitimate 
governmental  interests  put  forward  to 
justify  it.’” 

In  a February  24,  2012  ruling,  the 
court  therefore  granted  Bout’s  request 
to  be  transferred  from  the  SHU  to 
the  general  population  at  MCC.  See: 
United  States  v.  Bout,  860  F.Supp.2d  303 
(S.D.N.Y.  2012). 

Less  than  two  months  later,  however, 
Bout  was  sentenced  to  25  years  in  federal 
prison;  he  was  subsequently  transferred 
to  USP  Marion  in  June  2012. 

Additional  sources:  BBC,  http.llenglish. 
ruvr.  ru 


a revoked  license.  Instead,  he  later  pleaded 
guilty  and  was  sentenced  to  three  years 
in  prison.  The  case  of  Anthony  Cooper 
involved  a charge  of  assault  with  intent 
to  murder.  Cooper  was  offered  a deal  of 

51  to  85  months  in  prison  in  return  for  a 
guilty  plea,  but  turned  it  down  when  his 
counsel  allegedly  told  him  he  could  not 
be  found  guilty  of  the  intent  to  murder 
charge  because  he  had  shot  his  victim 
below  the  waist.  At  trial,  he  was  convicted 
and  sentenced  to  1 5 to  30  years. 

In  Strickland  v.  Washington,  466  U.S. 
668  (1984)  and  Hill  v.  Lockhart,  474  U.S. 

52  (1985),  the  Supreme  Court  had  found 
that  under  the  Sixth  Amendment,  criminal 
defendants  have  a constitutional  right  to 
competent  counsel.  Strickland  specifically 
holds  that  the  performance  of  defense 
counsel  must  not  fall  below  an  objective 
“standard  of  reasonableness.” 

According  to  Justice  Kennedy,  to 
“establish  Strickland  prejudice,  a defen- 
dant must  ‘show  that  there  is  a reasonable 
probability  that,  but  for  counsel’s  un- 
professional errors,  the  result  of  the 
proceeding  would  have  been  different.’ 
In  the  context  of  pleas  a defendant  must 
show  the  outcome  of  the  plea  process 
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Supreme  Court  Adopts  Strickland  Prejudice 
Standard  for  Rejected  Plea  Bargains 

by  Derek  Gilna 


would  have  been  different  with  competent 
advice ...  here  the  ineffective  advice  led  not 
to  an  offer’s  acceptance  but  to  its  rejec- 
tion.... In  these  circumstances  a defendant 
must  show  that  but  for  the  ineffective 
advice  of  counsel  there  is  reasonable 
probability  that  the  plea  offer  would  have 
been  presented  to  the  court...”  (internal 
citations  omitted). 

The  Court  cited  United  States  v. 
Wade,  388  U.S.  218  (1967),  requiring  effec- 
tive assistance  of  counsel  at  critical  stages 
of  a criminal  proceeding,  and  Halbert  v. 
Michigan,  545  U.S.  605  (2005)  [PLN,  Sept. 
2005,  p.28],  requiring  effective  assistance 
of  counsel  on  appeal.  Additionally,  Glover 
v.  United  States,  531  U.S.  198  (2001) 
extended  the  right  to  competent  counsel 
during  sentencing. 

According  to  Justice  Kennedy,  the 
government’s  main  argument  against  ex- 
tending the  Strickland  doctrine  to  the  plea 
bargaining  process  was  that  “A  fair  trial 
wipes  clean  any  deficient  performance  by 
defense  counsel  during  plea  bargaining. 
That  position  ignores  the  reality  [of]  the 
criminal  justice  [system]  today....” 

Twenty-seven  states  submitted  a brief 
urging  the  Supreme  Court  not  to  extend 
the  constitutional  guarantee  of  effective 


assistance  of  counsel  to  plea  bargains. 
According  to  Connecticut  Assistant 
State’s  Attorney  Michael  J.  Proto,  “There 
are  a lot  of  unanswered  questions,  and 
it  is  going  to  spawn  a lot  of  litigation.” 
Margaret  Colgate  Love,  who  helped  write 
an  American  Bar  Association  brief  that 
supported  extending  Strickland  to  plea 
bargains,  noted,  “What  makes  these  cases 
so  important  is  the  Supreme  Court’s  full- 
on  recognition  of  the  centrality  of  plea 
bargaining  in  the  modern  criminal  justice 
system  and  its  extension  of  constitutional 
discipline  to  the  outcome  of  the  plea 
process.” 

In  his  dissent,  Justice  Scalia  wrote 
that  “ Strickland  stated  a rule  of  thumb 
for  measuring  prejudice,  which  applied 
blindly  and  out  of  context,  could  support 
the  Court’s  holding  today....”  Interest- 
ingly, Scalia,  the  consummate  advocate 
for  the  supremacy  of  the  federal  govern- 
ment’s role  in  many  aspects  of  society, 
cited  with  favor  the  European  practice 
of  not  utilizing  plea-bargaining  in  many 
criminal  cases.  See:  Lafler  v.  Cooper,  132 
S.Ct.  1376  (2012). 

Then  again,  Justice  Scalia  might  just 
as  well  have  noted  that  the  United  States 
has  a higher  incarceration  rate  than  any 


other  nation  in  the  world,  that  U.S.  pros- 
ecutors wield  enormous  power  and  that 
prison  sentences  in  the  U.S.  tend  to  be 
much  higher  than  in  Europe  - which  may 
explain  why  plea  bargaining  has  become 
such  a significant  issue  in  America’s  crimi- 
nal justice  system. 

For  a detailed  examination  of  how 
prisoners  can  potentially  use  Cooper  and 
the  Supreme  Court’s  related  ruling  in 
Missouri  v.  Frye,  132  S.Ct.  1399  (2012) 
in  habeas  petitions,  see  the  Habeas 
Hints  column  in  the  Sept.  2012  issue 
of  PLN.  PI 
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Oregon  Jail  Guard  Convicted  of  Assaulting 
Prisoner,  Gets  30  Days  in  Jail 


On  April  6, 2012,  a jury  convicted  a for- 
mer Oregon  jail  guard  of  assaulting 
a prisoner.  The  following  month  he  was 
sentenced  to  30  days  in  jail  and  a two-year 
term  of  probation. 

One  day  before  his  65th  birthday,  in 
August  2010,  Gary  Willis  Baumgardner 
was  arrested  for  DUI  and  booked  into 
the  Clackamas  County  Jail.  His  blood- 
alcohol  content  was  .22  percent  - nearly 
three  times  Oregon’s  legal  limit  of  .08. 
He  was  so  drunk,  belligerent  and  unco- 
operative that  jail  guards  locked  him  in 
an  isolation  cell  to  sleep  it  off. 

About  four  hours  later,  veteran  guard 
Troy  Alan  Steiner,  44,  entered  the  cell, 
awakened  Baumgardner  and  escorted 
him  down  the  hall.  At  230  pounds,  Steiner 
weighed  almost  twice  as  much  as  Baum- 
gardner, whose  movement  was  limited  by 
a broken  rib. 

Steiner  later  filed  a “use  of  force 
report”  indicating  he  had  had  a struggle 
with  Baumgardner,  which  triggered  an 
internal  investigation  and  Steiner’s  De- 
cember 10,  2010  indictment  on  several 
misdemeanor  charges.  He  was  arrested, 
placed  on  administrative  leave  and  sub- 
sequently “medically  laid  off”  due  to  a 
non-work  related  injury,  according  to  a 
sheriff’s  spokesman. 

“We’ve  got  a set  of  standards  to 
uphold,”  said  Undersheriff  David  Kirby, 
who  runs  the  county’s  corrections  divi- 
sion. “We’re  trying  to  hold  our  people 
accountable.” 

Noting  that  Steiner  was  the  third 
jail  guard  to  face  criminal  charges  in  two 
years,  Kirby  said  the  case  against  him  was 
part  of  Sheriff  Craig  Roberts’  efforts  to 
improve  professionalism  in  the  jail. 

At  trial,  Steiner  testified  that  Baum- 
gardner was  aggressive  and  threatened 
to  physically  harm  him.  Unfortunately 
for  Steiner,  however,  if  a picture  is  worth 
a thousand  words  then  a video  is  worth 
much  more. 

Silent  jail  video  footage  showed 
Baumgardner  slowly  shuffling  out  of 
his  cell.  He  stopped  in  the  corridor 
and  glanced  back.  Steiner  then  assault- 
ed Baumgardner,  who  had  his  back 
turned. 

Steiner  “slammed  [Baumgardner] 
into  a concrete  wall  like  a rag  doll  and 
threw  him  down  to  the  floor,”  stated 
Deputy  District  Attorney  Scott  Healy. 
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“This  was  a very  violent  attack  on  a very 
feeble  old  man.” 

Naturally,  defense  attorney  Steven  L. 
Myers  characterized  the  encounter  much 
differently,  claiming  that  Steiner  was 
merely  using  leverage  to  control  Baum- 
gardner, who  suffered  cuts  and  bruises 
during  the  incident.  Myers  argued  that 
Baumgardner  simply  tripped  and  fell 
because  he  was  still  drunk  and  had  poor 
balance. 

The  jury  wasn’t  convinced.  After  2Vi 
days  of  conflicting  testimony,  the  jurors 
deliberated  two  hours  before  convicting 
Steiner  of  assault  in  the  fourth  degree, 
official  misconduct  in  the  first  degree  and 
harassment  - all  misdemeanors. 

Having  previously  received  com- 
mendations and  absent  a prior  criminal 
record,  it  seemed  unlikely  that  Steiner 
would  face  jail  time.  Yet  after  the  jury 
verdict,  Clackamas  County  Judge  Ron- 
ald D.  Thom  suggested  otherwise.  “Mr. 
Steiner,  I was  fully  prepared  to  take  you 
into  custody  today,”  he  said.  “And  there 
is  a high  likelihood  that  you  will  be  taken 
into  custody  when  you  return  to  court.” 


In  a 7-0  opinion  with  two  judges  not  par- 
ticipating, the  Texas  Court  of  Criminal 
Appeals  held  on  February  15, 2012  that  a 
former  prisoner  who  claimed  exculpatory 
evidence  was  withheld  in  his  case,  and 
who  raised  a free-standing  claim  of  actual 
innocence  based  on  the  recantation  of 
the  prosecution’s  primary  eyewitness  and 
deficient  forensics  evidence,  had  proven 
that  he  was  actually  innocent. 

Richard  Ray  Miles,  Jr.  was  convicted 
of  murder  and  attempted  murder  in  1995, 
and  sentenced  to  forty  years  in  prison. 
During  the  trial  an  eyewitness  identified 
him  as  the  person  who  shot  and  killed  one 
victim  and  wounded  another,  and  a foren- 
sic expert  testified  that  he  had  gunshot 
residue  on  his  hands  when  arrested  about 
25  minutes  after  the  shooting  at  a Dallas 
gas  station.  The  fact  that  Miles’  clothing 
did  not  match  that  of  the  shooter,  and  that 
he  was  left-handed  while  the  shooter  was 
right-handed,  did  not  deter  the  prosecu- 
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When  Steiner  appeared  for  his  May 
7,  2012  sentencing,  the  judge  made  good 
on  his  earlier  statement,  imposing  a 30- 
day  jail  sentence  and  a two-year  term  of 
probation. 

Judge  Thom  noted  that  law  enforce- 
ment officials  must  deal  with  difficult 
people  all  the  time.  “Lippy  drunks  are 
probably  the  most  disagreeable,”  Thom 
acknowledged.  “What  is  troubling  to  me 
...  is  you  lost  it.”  Thom  told  Steiner  his 
sentence  could  have  been  less  severe  had 
he  been  honest  about  his  actions.  Instead, 
said  Thom,  “you  came  to  court  and  lied 
about  it.” 

The  Board  of  Public  Safety  Stan- 
dards and  Training  is  expected  to  revoke 
Steiner’s  law  enforcement  certification, 
ending  his  10-year  career  as  an  Oregon 
jail  guard. 

Baumgardner  had  filed  a federal 
civil  rights  lawsuit  against  Steiner  and 
Clackamas  County  officials,  but  the  case 
was  dismissed  in  March  2012  due  to  lack 
of  prosecution.  P 

Source:  The  Oregonian 


tion.  Miles  filed  an  appeal  alleging  tainted 
identification  by  the  eyewitness.  His  initial 
state  habeas  action  was  based  on  the  with- 
holding of  a police  report  which  identified 
other  people  as  the  potential  shooter.  Both 
were  denied. 

Centurion  Ministries,  a non-profit 
organization  that  works  on  wrongful 
convictions,  became  involved  in  Miles’ 
case.  They  filed  a public  records  request 
with  the  Dallas  Police  Department  for 
information  related  to  the  shooting.  In 
the  records  that  were  produced  they 
discovered  two  police  reports  which  had 
been  previously  suppressed  both  at  trial, 
despite  a defense  request  for  exculpa- 
tory information,  and  in  response  to  two 
previous  records  request  filed  by  Miles 
and  his  father.  In  one  of  the  reports,  a 
woman  identified  her  former  boyfriend 
as  the  shooter  and  said  he  had  confessed 
the  crime  to  her.  The  other  police  report 
detailed  an  armed  confrontation  between 
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Texas  Court  of  Criminal  Appeals  Sets  Aside 
Convictions  Based  on  Actual  Innocence 

by  Matt  Clarke 


the  victims  and  a third  man,  who  was  not 
Miles,  live  days  before  the  fatal  shooting 
occurred. 

A criminalist  reviewed  the  forensic 
expert’s  trial  testimony  and  determined 
she  had  twice  stated  that  substances  found 
on  Miles’  hand  - antimony  and  barium  - 
were  unique  to  gunshot  residue.  In  fact, 
about  10%  of  the  population  has  such 
residue  without  having  fired  a gun,  as  it 
can  come  from  handling  matches,  car  bat- 
teries or  a gun  that  was  previously  fired 
and  not  cleaned. 

Miles  filed  a subsequent  state  applica- 
tion for  a writ  of  habeas  corpus  pursuant 
to  Article  1 1 .07,  Texas  Code  of  Criminal 
Procedure,  raising  grounds  of  failure  to 
produce  the  suppressed  police  reports, 
new  standards  for  testing  gunshot  residue 
that  rendered  the  original  expert  testi- 
mony unreliable,  and  actual  innocence. 
The  state  stipulated  to  a Brady  violation 
regarding  the  suppressed  reports  ( Brady 
v.  Maryland,  373  U.S.  83  (1963)),  but 
continued  investigating  the  other  claims. 
The  eyewitness  then  recanted  his  iden- 
tification of  Miles,  saying  he  had  told 
the  prosecutor  he  could  not  identify  the 
shooter  but  was  instructed  by  the  prosecu- 
tor to  identify  Miles  and  was  told  where 


Miles  would  be  sitting  in  the  courtroom. 
The  state  then  stipulated  that  Miles  was 
entitled  to  a new  trial  and  did  not  oppose 
his  petition  seeking  habeas  relief  based  on 
actual  innocence. 

The  appellate  court  held  that  Miles 
was  entitled  to  file  a subsequent  writ 
application  because  the  discovery  of  the 
suppressed  police  reports  was  new  evi- 
dence discovered  after  he  filed  his  initial 
application.  The  forensic  expert  who  tes- 
tified at  trial  admitted  that  her  testimony 
was  incorrect  based  on  current  standards, 
and  that  she  would  testify  today  that  there 
was  no  gunshot  residue.  The  court  held 
that  the  suppressed  reports  were  a Brady 
violation  and  that  Miles  had  proven  he 
was  “actually  innocent”  of  the  crimes.  Ac- 
cordingly, his  convictions  were  set  aside. 
See:  Ex  parte  Miles,  359  S.W.3d  647  (Tex. 
Crim.App.  2012). 

While  the  appellate  court’s  ruling  es- 
tablished Miles’  innocence,  he  had  already 
been  released  on  his  own  recognizance  on 
October  19,  2009,  based  on  the  exculpa- 
tory evidence  uncovered  by  Centurion 
Ministries.  A week  after  the  ruling  by 
the  Texas  Court  of  Criminal  Appeals, 
District  Judge  Andy  Chatham  formally 
announced  at  a hearing  that  Miles  was  a 


“free  man.” 

“I  want  to  thank  my  mom,”  Miles  said 
during  the  court  hearing.  “Every  month 
for  15  years  she  came  to  see  me.” 

Miles’  attorney,  Cheryl  Wattley, 
is  expected  to  file  a complaint  against 
Tom  D’Amore,  the  former  prosecutor 
who  allegedly  told  the  eyewitness  to 
identify  Miles  at  trial.  “My  life  was 
taken  because  of  malicious  acts  by  a 
prosecutor  and  I can’t  just  let  that  go 
by,”  Miles  stated. 

He  is  now  eligible  to  receive  compen- 
sation under  a Texas  statute  that  provides 
$80,000  and  an  annuity  in  an  equal 
amount  for  each  year  he  was  incarcerated 
as  a result  of  his  wrongful  conviction. 

Additional  sources:  www.wfaa.com,  www. 
centurionministries.org 


Actual  Innocence 

Explains  how  the  innocent  are  convicted 
by  faulty  eyewitness  testimony,  police 
perjury,  expert  witnesses,  prosecutorial 
misconduct,  etc.,  and  how  DNA  testing 
is  used  to  free  the  innocent. 
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The  Collapse  of  American  Criminal  Justice,  by  William  J.  Stuntz 
(Belknap  Press  of  Harvard  University  Press,  2011).  432  pages,  $35.00 

Book  review  by  Derek  Gilna 


The  late  William  J.  Stuntz,  a Harvard 
law  professor  who  conducted  exten- 
sive research  into  the  “rule  of  law”  in 
American  society,  authored  a tome  that 
attempts  to  explore  how  the  U.S.  justice 
system  has  arrived  at  its  current  state.  His 
posthumously  published  book,  The  Col- 
lapse of  American  Criminal  Justice , probes 
how  the  concept  of  justice  has  virtually 
disappeared  from  the  courtroom,  and 
suggests  some  solutions. 

Stuntz’s  examination  starts  with  the 
premise  that  the  criminal  justice  system 
in  America  has  “unraveled.”  The  facts 
he  cites  speak  for  themselves:  approxi- 
mately one  in  a hundred  Americans  are 
incarcerated  in  county,  state  or  federal 
facilities,  and  this  does  not  include  tens 
of  thousands  of  undocumented  aliens 
who  are  imprisoned  while  awaiting  de- 
portation and  removal  proceedings.  The 
rate  of  incarceration  in  the  U.S.  is  higher 
than  that  in  Russia  under  Stalin.  How  did 
this  happen? 

The  plight  of  African-American 
males  is  considered.  “For  black  males, 
a term  in  the  nearest  penitentiary  has 
become  an  ordinary  life  experience,  a 
horrifying  truth  that  wasn’t  true  a mere 
generation  ago  ...  discrimination  against 
both  black  suspects  and  black  crime 
victims  grew  steadily  worse  ...  black  drug 
offenders  are  punished  in  great  numbers, 
even  as  white  drug  offenders  are  usu- 
ally ignored  ...  [and]  blacks  victimized  by 
violent  felonies  regularly  see  violence  go 
unpunished....” 

Stuntz  also  tracks  punishment  and 
trends,  with  special  emphasis  on  the  past 
sixty  years,  noting  that  “in  the  late  1960’s 
and  early  1970’s,  the  United  States  had  one 
of  the  most  lenient  justice  systems  in  the 
world.  By  century’s  end,  that  [same]  justice 
system  was  the  harshest  in  the  history  of 
democratic  government.” 

The  book  describes  how  law  enforce- 
ment officials  define  the  law  that  they 
enforce,  which  allows  them  to  be  selec- 
tively severe  in  terms  of  choosing  what 
charges  they  file.  “Prosecutors  now  decide 
whom  to  punish  and  how  severely.  Almost 
no  one  accused  of  a crime  will  ever  face  a 
jury.  Inconsistent  policing,  rampant  plea 
bargaining  ...  overcrowded  courtrooms, 
and  ever  more  draconian  sentencing  have 

February  2013 


produced  a gigantic  prison  population...,” 
Stuntz  writes. 

Students  of  jurisprudence  interested 
in  historical  developments  in  the  Ameri- 
can justice  system  will  find  much  in  this 
book  to  interest  them.  Early  U.S.  criminal 
justice  was  virtually  all  local  in  nature, 
with  the  federal  government  having  no 
meaningful  involvement  in  law  enforce- 
ment. This  changed  in  the  1920s  with 
the  advent  of  Prohibition:  “Prohibition’s 
enforcers  imprisoned  those  who  manu- 
factured and  sold  alcoholic  beverages, 
not  those  who  bought  and  drank  them,” 
Stuntz  notes.  After  failing  to  accomplish 
much  more  than  harass  the  former  and 
not  concerning  themselves  with  the  latter, 
the  federal  government  declared  the  war 
on  alcohol  lost  and  repealed  the  Prohibi- 
tion laws. 

Today,  Professor  Stuntz  explains 
that  prosecutions  for  selling  illegal  drugs 
are  unusual  in  many  jurisdictions;  in- 
stead, “prosecutors  charge  either  simple 
possession  or  ‘possession  with  intent  to 
distribute,’  meaning  possession  of  more 
than  a few  doses  of  the  relevant  drug.” 

Those  easily  proved  drug  offenses  are 
used  as  cheap  substitutes  for  harder-to- 
prove  distribution  charges.  Worse,  in  some 
jurisdictions,  drug  possession  charges 
have  become  one  of  the  chief  means  of 
punishing  violent  felons.  Proof  of  homi- 
cide, robbery  and  assault  is  often  difficult 
because  it  requires  the  cooperation  of 
witnesses  who  may  be  reluctant  to  testify 
in  court.  But  “[i]f  the  police  find  drugs  or 
an  unregistered  weapon  on  the  defendant’s 
person  or  in  his  home,  [the]  witnesses  need 
not  be  called  and  those  harder-to-prove 
offenses  can  be  ignored.” 

Stuntz  cites  other  examples  of  how 
criminal  charges  can  be  manipulated  by 
prosecutors.  “Convicting  Martha  Stewart 
of  insider  trading  proved  impossible,  but 
no  matter;  Stewart  could  be  punished 
for  hiding  the  inside-trading-that-wasn’t 
...  the  law  defines  a menu  of  options  for 
police  officers  and  prosecutors  to  use  as 
they  see  fit.” 

Professor  Stuntz  also  writes  about 
a recurring  trend  in  America,  which  he 
terms  “pendulum  justice.”  From  1950 
to  the  mid-1960s,  the  rate  of  imprison- 
ment fell  by  more  than  20%  while  the 


murder  rate,  “a  decent  proxy  for  the  rate 
of  violent  felonies  and  felony  theft  more 
generally,”  doubled.  That  trend  toward 
lenity  was  followed  by  an  even  sharper 
turn  toward  severity:  “Between  1972  and 
2000,  the  nation’s  imprisonment  rate  quin- 
tupled.... Prisons  that  had  housed  fewer 
than  200,000  inmates  in  Richard  Nixon’s 
first  year  in  the  White  House  held  more 
than  1.5  million  as  Obama’s  administra- 
tion began.  Local  jails  contained  another 
800,000.” 

The  book  faults  broad  delegation 
of  power  to  prosecutors,  stating  that  the 
equal  protection  guarantee  is  “all  but 
meaningless  when  applied  to  criminal  law 
enforcement,  one  reason  why  both  drug 
enforcement  and  enforcement  of  laws 
banning  violent  felonies  are  [enforced] 
so  differently  in  black  communities  than 
in  white  ones....”  Jury  trials  are  now  a 
“rare  event,”  with  most  cases  ending  via 
plea  bargain.  This  shifts  power  from  the 
citizens  who  sit  in  jury  boxes  to  the  less 
visible  assistant  district  attorneys  who 
decide  whom  to  punish  and  how  severely. 
Further,  federal  and  state  lawmakers  have 
repeatedly  cashed  the  “tough-on-crime 
check”  to  garner  votes,  without  regard 
for  the  long-term  social  and  economic 
consequences  of  harsher  criminal  justice 
policies. 

Stuntz  is  not  optimistic  about  this 
trend  ending  anytime  soon,  but  asks  for 
“a  revival  of  the  ideal  of  equal  protection 
of  the  laws.”  He  also  seeks  a return  to 
the  concept  of  the  “local  democracy  that 
once  controlled  American  criminal  justice 
...  [and]  fewer  guilty  pleas  and  more  jury 
trials.” 

He  closes  with  a plea  not  for  more 
laws  but  “for  a better  brand  of  politics, 
one  that  takes  full  account  of  the  differ- 
ent harms  crime  and  punishment  do  to 
those  who  suffer  them,  and  one  that  gives 
those  sufferers  the  power  to  render  their 
neighborhoods  more  peaceful,  and  more 
just.”  P 
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LEGAL  NOTICE 


If  you  received  a local  collect  telephone  call 
from  an  inmate  at  Clallam  Bay,  Washington 
Correction  Center  for  Women  (Purdy),  Coyote 
Ridge,  Olympic  Corrections  or  Pine  Lodge 
Work  Pre-Release  between  February  3,  1997 
and  December  31,  2000,  your  rights  may  be 
affected  by  a class  action  settlement. 


A $1,412,500  settlement  has  been  reached  in  a class  action 
lawsuit  against  AT&T  and  T-Netix.  The  Court  previously 
certified  the  lawsuit  as  a class  action  and  is  now  considering 
whether  to  approve  the  settlement.  This  notice  summarizes  the 
settlement,  your  rights,  and  how  to  file  a claim  for  a share  of 
the  settlement  if  it  is  approved  by  the  Court. 

Who’s  included?  You  may  be  a member  of  the  class  if  you 
accepted  a local  collect  call  from  an  imnate  at  Clallam  Bay, 
Washington  Correction  Center  for  Women  (Purdy),  Coyote 
Ridge  Corrections  Center,  Olympic  Corrections  Center,  and / 
or  Pine  Lodge  Work  Pre-Release  between  February  3,  1997 
and  December  31,  2000. 

What’s  this  about?  This  lawsuit  claims  that  AT&T  and / 
or  T-Netix  failed  to  provide  certain  legally  required  rate 
information  on  collect  calls  placed  by  inmates  from  W ashington 
Department  of  Corrections  facilities.  It  alleges  that  AT&T 
and/or  T-Netix  must  pay  statutory  damages  to  persons  who 
accepted  or  paid  for  those  calls,  which  the  Court  has  defined 
as  $200  per  person  plus  the  cost  of  the  collect  calls  accepted. 
This  settlement  resolves  a portion  of  these  claims:  collect  local 
calls  from  the  Clallam  Bay,  Washington  Correction  Center  for 
Women  (Purdy),  Coyote  Ridge  Corrections  Center,  Olympic 
Corrections  Center  and  Pine  Lodge  Work  Pre-Release 
facilities. 

An  earlier  notice  in  this  case  advised  you  that  a class  had 
been  certified  against  AT&T  for  collect  calls  from  Washington 
DOC  facilities.  No  resolution  has  been  reached  regarding 
those  claims.  This  settlement  applies  only  to  local  calls  from 
the  five  facilities  listed  above  and  has  no  affect  on  claims 
against  AT&T  for  non-local  calls. 

What  does  the  settlement  provide?  The  settlement  provides: 
(1)  a $1,412,500  settlement  trust  account  which  will  be 
distributed  to  class  members  after  the  payment  of  court- 
approved  attorneys’  fees,  litigation  costs,  administrative 
expenses,  and  case  contribution  award;  (2)  attorneys’  fees 
of  up  to  30%  of  the  settlement  amount  and  approximately 
$100,000  for  litigation  costs  and  expenses;  (3)  a $20,000 
case  contribution  award  to  the  Named  Plaintiff,  Columbia 
Legal  Services;  and  (4)  release  of  T-Netix  and  AT&T  from 
all  obligations  and  liability  arising  for  local  collect  calls  from 
the  five  facilities.  A copy  of  the  Settlement  Agreement  may  be 


found  at  www.ratedisclosure.com. 

How  do  you  get  an  award  and  how  much  will  it  be? 

You  can  submit  a claim  online  at  www.ratedisclosure.com 
or  by  using  the  QR  code  below.  To  use  the  QR  code,  take 
a picture  of  the  image  below  with  a QR  app  on  a smart- 
phone. This  will  take  you  directly  to  the  claim  page  of  the 
website.  Enter  the  information  requested  to  complete  your 
claim  and  submit  it.  Your  claim  must  be  submitted  by  April 
1,  2013.  A class  member’s  payments  will  be  based  on  the 
cost  of  all  local  collect  calls  they  accepted  during  the  Class 
Period  from  the  five  identified  facilities,  plus  $200.  If,  after 
the  payment  of  fees,  costs,  expenses  and  a case  contribution 
award,  insufficient  funds  remain  to  fully  pay  all  claims  then 
each  claim  will  be  subject  to  a pro  rata  deduction.  If  the  Court 
does  not  approve  the  Settlement  Agreement,  then  the  case  will 
return  to  litigation  which  may,  or  may  not,  result  in  a recovery. 

What  are  vour  rights?  If  you  are  a member  of  the  class, 
you  have  the  right  to  object  to,  comment  on,  or  support  the 
Settlement  Agreement  or  the  request  for  payment  of  attorneys’ 
fees,  costs,  expenses  or  case  contribution  award.  You  must 
submit  your  written  comments  by  April  1,  2013  to:  (1)  the 
Clerk  of  the  Court,  Re:  Judd  v.  AT&T,  T-Netix,  Cause  No. 

00- 2-17565-5  SEA,  King  County  Superior  Court,  516  Third 
Avenue,  Seattle  WA,  98104;  (2)  Chris  R.  Youtz  and  Richard 
E.  Spoonemore,  Class  Counsel,  Sirianni  Youtz  Spoonemore, 
999  Third  Avenue,  Suite  3650,  Seattle,  WA  98104;  and  (3) 
Don  Paul  Badgley  and  Duncan  Turner,  T-Netix’s  Counsel, 
Badgley-Mullins  Law  Group  pllc,  701  Fifth  Ave.,  Suite 
4750,  Seattle,  WA  98104. 

You  or  your  own  lawyer  may  also  attend  the  Settlement 
Approval  Hearing  at  your  own  expense,  but  you  are  not 
required  to. 

How  can  1 get  more  information? 

You  may  receive  more  infonnation  at 
www.ratedisclosure.com,  or  by  calling 

1- 877-271-5522. 

The  class  action  case  is  titled  Judd, 
et  al.  i'.  American  Telephone  and 
Telegraph  Co.,  et  al..  King  County 
Cause  No.  00-2-17565-5  SEA. 


Prison  Legal  News 


29 


February  2013 


Pay-to-Stay  Jail  Programs  Growing 

ue  in  part  to  stressed  government  groups  underscore  that  it’s  the  relatives  Constitutional  questions.  We’re  seeing  it 
budgets,  “pay-to-stay”  fees  imposed  of  the  inmates  that  end  up  shouldering  increasingly  in  jurisdictions  around  the 
on  prisoners  in  county  jails  are  becom-  this  high  financial  burden.  These  fami-  country.” 

ing  more  prevalent.  Two  counties,  one  lies  - often  disproportionately  women  Indeed,  PLNhas  previously  reported 
in  Ohio  and  the  other  in  California,  are  - are  typically  already  impoverished  and  on  pay-to-stay  fees  that  have  been  imposed 
now  collecting  incarceration  costs  from  struggling  to  make  ends  meet,”  a post  on  by  jails  in  Idaho,  Ohio,  Oregon,  Illinois 
detainees.  the  Real  Cost  of  Prisons  blog  site  noted,  and  various  other  states,  with  mixed 

After  Keller  Blackburn  became  “Critics  of  the  pay-to-stay  system  argue  results.  [See,  e.g.:  PLN,  March  2012, 
prosecutor  for  Athens  County,  Ohio,  that  in  essence,  the  government  is  seizing  p.43;  Sept.  2010,  p.30;  July  2010,  p.l].  In 
the  county  achieved  its  largest  monthly  the  assets  of  some  of  the  poorest  families  Michigan,  a bill  signed  into  law  in  May 
total  collected  under  its  pay-to-stay  jail  in  the  country.”  2012  allows  counties  to  charge  convicted 

program.  In  January  2012  it  collected  Will  Matthews,  a spokesman  for  the  prisoners  for  the  cost  of  their  incarcera- 
$23,927  from  prisoners,  which  exceeded  ACLU,  pointed  out  that  most  prisoners  tion.  However,  for  a pay-to-stay  program 
the  $20,739  collected  for  the  entire  pre-  are  indigent,  thus  “it  begs  the  question  at  a Massachusetts  jail  that  didn’t  work 
vious  year.  The  money  is  paid  into  the  as  to  how  they’re  going  to  be  paying”  out  as  expected,  see  the  article  on  page  30 
county’s  general  fund.  the  fees,  and  whether  they  (ironically)  of  the  January  2013  issue  of  PLN.  P 

Blackburn  “has  made  it  a priority  will  be  “forced  into  jail  for  failure  to  pay 
to  hold  defendants  accountable  for  their  their  fine.”  He  added  that  “[pjrograms  Sources:  CNN,  Athens  News,  Lansing 
actions  and  to  reduce  the  burden  on  the  like  this  certainly  do  raise  very  serious  State  Journal 
public  treasury  by  ordering  defendants  to 
pay  for  their  own  incarceration,”  his  office 

said  in  a press  release.  He  later  clarified  Illinois:  Current  Insurer  Must  Pay  Wrongful 

that  the  “pay-to-stay”  requirement  applies 
only  to  “convicted  felons”  and  not  “defen- 
dants,” as  the  amount  each  prisoner  must 
pay  is  determined  during  plea  negotiations  'T'he  Seventh  Circuit  Court  of  Appeals  eration  - sued  the  city  to  avoid  liability, 
in  their  criminal  cases.  1 has  affirmed  a federal  district  court’s  Waukegan  countersued  and  brought  in 

Prisoners  who  are  incarcerated  under  determination  “that,  under  Illinois  law,  other  insurance  carriers, 
the  jurisdiction  of  Athens  County  are  the  issuer  of  the  policy  in  force  on  the  date  The  district  court  concluded  that 
housed  at  the  Southeastern  Ohio  Regional  a convict  is  exonerated  must  defend  and  National  Casualty  Co.  v.  McFatridge,  604 
Jail,  which  provides  76  beds  for  the  county  indemnify  an  insured  whose  law-enforce-  F.3d  335  (7th  Cir.  2010)  determined  which 
under  a contract  worth  $1.4  million  annu-  ment  personnel  violate  the  constitution  insurance  policy  applied.  McFatridge  held 
ally,  or  $18,615  per  day,  which  works  out  (or  state  law)  in  the  process  of  securing  a that  to  prevail  on  claims  for  malicious 
to  about  $5 1 per  diem  per  detainee.  criminal  conviction.”  prosecution  or  constitutional  wrongs  that 

Riverside  County,  California  also  The  ruling  came  in  an  appeal  by  two  led  to  a conviction,  the  plaintiff  must  be 
has  decided  to  recoup  its  incarceration  insurance  companies  that  sought  to  avoid  exonerated.  That  conclusion  was  sup- 
costs  from  prisoners.  Around  60,000  liability  for  a verdict  of  approximately  ported  by  Security  Mutual  Casualty  Co. 
people  cycle  through  the  county’s  jails  $9  million  against  Paul  Hendley  of  the  v.  Harbor  Insurance  Co.,  65  111.  App.3d  198 
each  year,  and  County  Supervisor  Jeff  Waukegan,  Illinois  police  department.  (1978),  which  held  that  under  Illinois  law, 
Stone  proposed  the  idea  based  on  esti-  That  substantial  award,  to  S.  Alejandro  the  victim  has  no  claim  until  exoneration, 
mated  annual  revenue  of  $3-5  million.  Dominguez,  was  based  on  claims  related  as  that  is  the  relevant  “occurrence”  for 
The  approved  pay-to-stay  policy  charges  to  malicious  prosecution  and  conceal-  the  purpose  of  determining  insurance 
prisoners  $142.42  per  day  - more  than  ment  of  exculpatory  evidence  in  his  1990  coverage. 

local  hotels.  wrongful  conviction  in  a home  invasion  The  Seventh  Circuit  noted  that  the 

A case-by-case  review  of  a pris-  and  sexual  assault  case.  [See:  PLN,  Jan.  Security  Mutual  decision  “has  now  stood 
oner’s  ability  or  inability  to  pay  has  to  2010,  p.34;  July  2007,  p.28].  unquestioned  for  34  years,”  and  it  would 

be  made.  “In  order  to  be  reimbursed,  the  Dominguez  was  released  on  parole  in  not  take  a different  view.  The  appellate 
court  must  determine  that  the  defendant  1993.  He  was  exonerated  by  DNA  evidence  court  said  insurance  companies  are  free 
has  the  ability  to  pay  all  or  a portion  in  2002,  and  pardoned  by  the  governor  to  “adjust  their  exposure  by  changing 
of  these  costs,”  county  counsel  Pamela  three  years  later.  When  Dominguez  filed  the  language  in  their  policies,  defining  the 
Walls  wrote  in  a legal  memo.  “Many  suit,  the  current  and  former  insurance  ‘occurrence’ as  the  misconduct  rather  than 
defendants  who  are  incarcerated  lack  carriers  for  Waukegan  refused  to  defend  the  completed  tort.”  That,  however,  would 
the  financial  means,  after  the  payments  or  indemnify  the  city,  each  claiming  subject  the  companies  to  “trigger  rulings,” 
of  fines  and  penalties,  to  reimburse  these  the  other  was  responsible  for  doing  so.  such  as  those  in  asbestos  litigation,  that 
costs.”  The  court  will  also  weigh  the  Waukegan  was  left  to  “its  own  devices”  to  subject  them  to  liability  for  years  after 
prisoner’s  family  support  obligations  defend  against  the  lawsuit,  but  when  the  policies  expire. 

against  the  j ail  fees.  $9  million  verdict  was  rendered,  American  Thus,  under  the  city’s  insurance  policy 

Such  pay-to-stay  programs  are  not  Safety  Casualty  Insurance  - Waukegan’s  at  the  time  of  Dominguez’s  exoneration, 
popular  with  everyone.  “Prisoners’]  rights  insurer  at  the  time  of  Dominguez’s  exon-  American  Safety  Casualty  Insurance  was 

February  2013  30  Prison  Legal  News 


Conviction  Award  after  Exoneration 


liable.  The  district  court’s  ruling  was  af-  failing  to  defend  against  the  wrongful  con-  rehearing  en  banc  denied.  FI 
firmed  and  the  Seventh  Circuit  criticized  viction  suit.  See:  American  Safety  Casualty 

the  company  for  its  “unreasonable  and  Insurance  Co.  v.  City  of  Waukegan.  Illinois,  Additional  source:  www.courthousenews. 
vexatious  treatment”  of  Waukegan  by  678  F.3d  475  (7th  Cir.  2012),  rehearing  and  com 

Nevada  DOC  Audit:  Doctors  Work  5 Hours,  Get  Paid  for  10 


The  Nevada  Department  of  Correc- 
tions (DOC),  which  houses  12,750 
prisoners,  employs  23  full-time  physicians 
who  are  paid  a salary  that  presumes  they 
work  four  10-hour  shifts  per  week.  Ac- 
cordingly, they  receive  their  full  wages 
regardless  of  the  hours  they  actually  put 
in.  The  DOC’s  eight  part-time  doctors 
work  two  10-hour  shifts  per  week. 

However,  a December  2012  audit 
report  revealed  that  the  DOC’s  full-time 
physicians  worked  an  average  of  only  5.31 
hours  per  shift,  while  those  employed 
part-time  put  in  just  5 hours  per  shift.  The 
report  estimated  that  the  compensated  but 
unworked  hours  translated  into  a $1 .9  mil- 
lion cost  to  taxpayers  in  fiscal  year  2012. 

The  audit,  by  the  Nevada  Depart- 
ment of  Administration,  covered  the 
DOC’s  12  physicians,  6 dentists  and  5 
psychiatrists  employed  full-time.  While 
the  audit  report  tracked  the  on-duty  hours 
worked  by  about  half  the  doctors,  it  did 


not  address  whether  they  conducted  any 
work  during  their  off  hours  such  as  com- 
pleting paperwork. 

The  audit  noted  that  “establishing 
a defined  work  schedule  and  tracking 
doctors’  attendance  will  help  ensure  that 
doctors’  actual  hours  worked  are  consis- 
tent with  hours  claimed,”  and  concluded 
that  “Based  on  our  sample,  45  percent 
of  the  salaries  paid  to  full-time  doctors 
and  57  percent  of  the  salaries  paid  to 
part-time  doctors  were  not  supported  by 
attendance  logs.” 

The  report  did  not  delve  into  the 
quality  of  medical,  dental  and  psychiat- 
ric care  in  the  DOC’s  seven  facilities,  nor 
correlate  such  services  with  physician  job 
attendance.  Nevada  prisoners  submit  an 
average  of  8,274  medical  requests  per 
month,  resulting  in  16,027  prison  clinic 
visits  plus  210  outside  clinic  visits.  Ap- 
proximately 70  prisoners  per  month  are 
admitted  to  prison  infirmaries,  73  go  to 


outside  hospitals  or  regional  medical 
facilities  and  another  74  are  admitted  to 
mental  health  units. 

Nevada  DOC  Director  Greg  Cox 
said  the  department  would  begin  track- 
ing the  hours  actually  worked  by  prison 
doctors.  However,  he  noted  that  at- 
tempting to  saddle  medical  staff  with 
attendance  reporting,  or  privatizing 
DOC  medical  services  as  suggested  by 
the  audit,  might  subject  the  state  to 
litigation  that  could  cost  more  than  the 
estimated  $1.9  million  in  unsupported 
payroll  expenditures. 

The  audit  report  also  addressed  sev- 
eral other  areas,  including  issues  related 
to  enhancing  the  DOC’s  prison  industry 
programs  and  expediting  its  hiring  process 
for  new  employees.  PI 

Sources:  www.lasvegassun.com;  State  of 
Nevada,  Dept,  of  Administration,  Audit 
Report  No.  13-03  ( December  2012 ) 
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Idaho  Supreme  Court  Affirms  Firing  of  PHS  Medical  Director 


The  Idaho  Supreme  Court  has  upheld 
a lower  court’s  dismissal  of  a prison 
doctor’s  challenge  to  his  job  termination, 
stemming  from  his  abusive  treatment  of 
a prisoner. 

Dr.  John  F.  Noak  was  the  medical 
director  for  Prison  Health  Services  (PHS), 
which  provided  medical  care  for  the  Idaho 
Department  of  Correction  (IDOC). 

On  January  30,  2004,  Noak  treated 
South  Boise  Women’s  Correctional 
Center  (SBWCC)  prisoner  Norma  Her- 
nandez. While  leaving  the  examination 
room,  Hernandez  appeared  as  though  she 
was  about  to  faint  and  Certified  Medi- 
cal Specialist  Jana  Nicholson  moved  to 
help  her. 

Noak  “came  out  of  the  exam  room 
and  ’aggressively’  inserted  himself  between 
[Nicholson]  and  the  patient,”  according  to 
Nicholson.  “Noak  forced  Hernandez  to 
‘walk  briskly’  down  the  hall.”  Hernandez 
reported  that  Noak  required  her  to  walk 
on  her  “tippy  toes,”  while  threatening  to 
transfer  her  to  a different  prison  if  she  did 
not  “heal  quickly.” 

Hernandez  filed  a complaint  against 
Noak,  alleging  that  he  battered  her.  IDOC 
Lieutenant  Christie  Presley  then  barred 
Noak  from  SBWCC. 

On  February  12,  2004,  IDOC  Direc- 
tor Tom  Beauclair  banned  Noak  from  all 
IDOC  facilities  and  PHS  placed  him  on 
administrative  leave  pending  an  investiga- 
tion into  Hernandez’s  complaint.  IDOC 
officials  referred  the  battery  allegations 
to  the  county  sheriff  but  prosecutors 
declined  to  prosecute  Noak. 

On  March  9, 2004  the  IDOC  demand- 
ed that  PHS  replace  Noak  as  medical 
director,  and  the  company  fired  him  the 
next  day.  IDOC  officials  then  lodged  a 
complaint  against  Noak  with  the  Idaho 
Board  of  Medicine  but  no  further  action 
was  taken. 

On  December  15,  2006,  Noak  sued 
the  IDOC,  PHS  and  individual  defen- 
dants in  state  court,  alleging  breach  of 
the  covenant  of  good  faith  and  fair  deal- 
ing, intentional  and  negligent  infliction 
of  emotional  distress,  defamation  per 
se,  tortuous  interference  with  contract 
or  prospective  economic  advantage,  and 
conversion. 

Noak’s  conversion  claim  was  dis- 
missed after  he  conceded  it  was  meritless. 
The  court  then  granted  summary  judg- 
ment to  the  IDOC  and  IDOC  employees 
on  all  of  the  remaining  claims,  and  award- 
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ed  attorney  fees  to  the  state.  The  court 
denied  summary  judgment  to  PHS  and 
Noak  later  settled  his  claims  against  the 
company. 

On  appeal,  the  Idaho  Supreme  Court 
affirmed  the  grant  of  summary  judgment 
to  the  IDOC  on  Noak’s  claim  of  breach  of 
the  covenant  of  good  faith  and  fair  deal- 
ing. Noting  that  “Noak’s  concession  that 
he  had  no  contract”  with  the  IDOC  was 
“indeed  dispositive,”  the  Court  explained 
that  it  “has  said  time  and  again  that,  to 
the  extent  the  covenant  exists,  it  is  only 
breached  when  one  party  to  a contract 
prevents  another  party  to  the  contract 
from  realizing  a benefit  of  their  mutual 
agreement.” 

The  Supreme  Court  also  held  that 
Noak’s  remaining  claims  against  the 
IDOC  were  time-barred.  Under  Idaho 
law,  Noak  had  two  years  from  his  March 
10, 2004 job  termination  to  bring  suit,  but 


Commit  sexual  abuse  in  Oregon  and 
you  face  a mandatory  prison  sentence 
of  75  months  - unless  your  father  happens 
to  be  a prosecutor,  apparently. 

In  December  2011,  Jacob  Frasier,  17, 
the  son  of  Coos  County  District  Attorney 
Paul  R.  Frasier,  and  four  other  co-defen- 
dants were  arrested  on  allegations  that 
they  had  sex  with  a 13-year-old  girl.  Jacob 
claimed  that  the  girl  told  him  she  was  fif- 
teen and  said  the  sex  was  consensual. 

Under  Oregon  law,  Frasier’s  conduct 
constituted  the  offense  of  Sexual  Abuse  in 
the  First  Degree  under  Measure  1 1,  which 
carries  a mandatory  minimum  sentence 
of  75  months  in  prison  with  no  sentence 
reduction  eligibility. 

Interestingly,  however,  Frasier  es- 
caped the  fate  of  other  Oregon  offenders 
who  have  been  sentenced  to  mandatory 
prison  time  for  the  same  type  of  miscon- 
duct. He  was  instead  charged  in  juvenile 
court  with  third-degree  rape  and  two 
counts  of  second-degree  sexual  abuse. 

The  case  was  resolved  quickly,  with 
Frasier  pleading  guilty  to  second-degree 
sexual  abuse  in  February  2012.  Retired 
Douglas  County  Circuit  Court  Judge 
Charles  Luukinen  handled  the  case  due 
to  a conflict  of  interest  for  Coos  County 
judges,  who  work  with  Jacob’s  father  on 
a daily  basis. 
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he  did  not  file  his  complaint  until  Decem- 
ber 15,  2006,  “well  beyond  the  two-year 
statute  in  I.C.  § 6-911.” 

The  Court  also  rejected  Noak’s  con- 
tention that  the  statute  of  limitations  was 
tolled  by  23  U.S.C.  § 1367(d),  which  grants 
federal  courts  supplemental  jurisdiction 
over  certain  state  law  claims.  Relying  upon 
Raygor  v.  Regents  of  the  University  of  Min- 
nesota, 534  U.S.  533  (2002),  the  Court  held 
“that  23  U.S.C.  § 1367(d)  did  not  toll  the 
two-year  limitations.” 

Finally,  the  Idaho  Supreme  Court 
held  that  the  lower  court  did  not  err  in 
awarding  $18,000  in  attorney  fees  to  the 
IDOC.  The  Court  also  awarded  attorney 
fees  on  appeal,  given  the  IDOC’s  success- 
ful defense  of  the  lower  court’s  summary 
judgment  order.  See:  Noak  v.  Idaho  De- 
partment of  Correction,  152  Idaho  305, 
271  P.3d  703  (Idaho  2012),  rehearing 
denied. 


The  court  accepted  Frasier’s  guilty 
plea  and  sentenced  him  to  a three-year 
term  of  probation.  And  to  ensure  that 
his  life  wouldn’t  be  ruined  - unlike  other 
sex  offenders  who  do  not  happen  to  have 
fathers  employed  as  prosecutors  - the 
judge  further  ordered  that  Frasier  will  not 
be  required  to  register  as  a sex  offender  if 
he  successfully  completes  his  probation. 

Judge  Luukinen  said  that  Jacob 
was  “a  good  person,”  described  his  par- 
ticipation in  the  sex  crime  as  “an  isolated 
incident”  and  noted  that  state  prosecutors 
had  “stuck  their  neck  out  for  you.”  Ironi- 
cally, Paul  Frasier  wrote  in  a press  release 
that  “[e]ven  though  I am  the  district  at- 
torney, neither  myself  or  members  of  my 
family  are  above  the  law.” 

It’s  just  that  the  same  law  doesn’t  ap- 
ply to  them,  evidently. 

The  other  four  defendants,  who  did 
not  happen  to  have  family  members 
employed  in  the  district  attorney’s  office, 
did  not  fare  as  well.  Spencer  Shimota,  19; 
Chay  Gilbert,  18;  Wayne  A.  Smith,  30; 
and  his  brother,  William  A.  Smith,  26, 
were  all  indicted  on  sex  offenses  related 
to  the  same  13-year-old  victim. 

Wayne  Smith  pleaded  guilty  in  July 
2012  and  received  a prison  sentence  with 
an  earliest  release  date  in  April  2018.  Wil- 
liam Smith  was  sentenced  to  a 1 5-month 
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Oregon  Prosecutor’s  Son  Escapes 
Mandatory  Prison  Time  for  Sexual  Assault 


prison  term  for  having  sex  with  the  victim 
and  another  13-year-old  girl,  while  Shim- 


With  a gripping  meld  of  investigative 
journalism  and  personal  involve- 
ment, author  Nancy  Mullane  digs  into 
the  true  meaning  of  “life  with  the  possi- 
bility of  parole”  for  California  murderers. 
Tracking  the  cases  of  live  lifers  who  have 
done  much  more  time  than  their  minimum 
sentences,  and  whose  families  unswerv- 
ingly supported  them  for  decades  in  hope 
of  their  eventual  release,  Mullane  learns 
what  it  takes  to  get  paroled  from  a life 
sentence  in  California.  Visiting  the  men 
weekly  at  San  Quentin  State  Prison,  she 
earns  the  respect  of  prison  staff  and  the 
trust  of  the  lifers,  and  is  allowed  to  con- 
duct meetings  in  cell  blocks,  the  chapel 
and  the  prison  yard. 

None  of  the  five  life-sentenced  pris- 
oners is  certain  that  the  Board  of  Parole 
Hearings  will  ever  find  him  “suitable”  and 
fix  a parole  release  date,  much  less  that 


ota  and  Gilbert  both  received  30  days  in 
jail  and  five  years  of  probation.  P 


Book  review  by  John  E.  Dannenberg 

the  governor  will  not  reverse  the  Board’s 
decision.  Delving  into  the  difficult  story 
of  each  man’s  crime;  getting  to  know  their 
family  members  on  the  streets;  interview- 
ing their  attorneys;  querying  staff  - from 
guards  to  seasoned  prison  administrators 
- Mullane  takes  the  pulse  of  every  facet 
of  the  parole  process. 

More  than  just  reporting  on  the  status 
of  parole  hearings,  Mullane  learns  the 
intimate  details  of  self-help  programs  the 
men  depend  on  for  rehabilitation,  how 
prison  disciplinary  reports  can  ruin  one’s 
hopes  for  a parole  hearing,  and  how  the 
prisoners  and  their  families  deal  with  the 
repeated  disappointments  of  parole  deni- 
als and  reversals. 

Mullane  makes  effective  use  of  the 
“flashback”  writing  style,  adding  an 
element  of  suspense  to  her  book  that 
mirrors  what  the  lifers  and  their  families 


Sources:  Associated  Press,  www.salem- 
news.  com,  http:l/theworldlink.  com 

by  Nancy 
(hardcover) 

go  through.  All  are  eventually  paroled 
(a  rarity  for  California  lifers),  and  Mul- 
lane follows  them  home  to  chronicle  the 
moments  of  joy  of  the  families  and  the 
men  as  they  first  taste  freedom  following 
decades  of  confinement.  Importantly, 
Mullane  continues  to  follow  their  lives 
as  the  five  struggle  to  reintegrate  into 
society. 

Life  After  Murder  serves  a need  for 
public  understanding  of  what  California’s 
lifer  parole  process  really  involves.  It  also 
serves  the  dual  purpose  of  reporting  that 
the  recidivism  rate  of  such  paroled  lifers 
is  less  than  1%,  which  in  turn  informs 
readers  that  releasing  the  “worst  of  the 
worst”  prisoners  - murderers  - is  an  im- 
portant win-win  solution  for  California’s 
financially  strapped  prison  system  and 
the  state’s  10,000  parole -eligible  lifers  and 
their  families.  PI 


Life  After  Murder:  Five  Men  in  Search  of  Redemption , 
Mullane  (Public  Affairs  Books,  2012).  384  pages,  $26.99 
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Former  California  Prison  Guard  Resentenced 
Following  Assault  Conviction 


The  Ninth  Circuit  Court  of  Appeals 
has  vacated  a 51 -month  sentence 
imposed  on  a former  California  prison 
guard  convicted  of  assaulting  two  prison- 
ers, on  the  ground  that  during  sentencing 
the  district  court  had  relied  on  unreliable 
allegations  made  by  a jailhouse  infor- 
mant in  violation  of  the  guard’s  due 
process  rights. 

Robert  McGowan,  42,  was  indicted 
on  two  counts  of  violating  18  U.S.C.  § 242 
for  assaulting  two  prisoners  at  the  Califor- 
nia Institution  for  Men  at  Chino,  thereby 
depriving  them  of  their  constitutional 
right  to  be  free  of  cruel  and  unusual  pun- 
ishment. After  being  convicted  at  a jury 
trial,  McGowan  moved  for  a judgment 
of  acquittal  pursuant  to  Fed.R.Crim.P. 
29(c),  which  was  granted.  [See:  PLN,  June 
2008,  p.38]. 

The  government  appealed  and 
the  Ninth  Circuit  reversed,  reinstating 
McGowan’s  conviction  and  holding  that 
the  evidence  was  sufficient  to  allow  a 
jury  to  conclude  that  he  had  “used  force 
against  two  inmates  for  the  sole  purpose 
of  causing  them  harm.”  The  case  was 
remanded  for  resentencing  before  a dif- 
ferent judge. 

On  resentencing,  to  counter  the  proba- 
tion office’s  characterization  of  McGowan 
as  a “productive  and  law-abiding  member 
of  his  community”  who  deserved  proba- 
tion and  home  detention,  the  government 
introduced  evidence  that  he  had  used 
methamphetamine  and  smuggled  drugs  to 
prisoners  in  Chino.  The  evidence  consisted 
of  two  documents  recounting  claims  made 
by  Ricky  Seevers,  a jailhouse  informant 
who  served  time  at  Chino  when  McGowan 
worked  at  the  prison.  The  judge  found  the 
evidence  credible  and  sentenced  McGowan 
to  51  months. 

On  appeal,  the  Ninth  Circuit  held  the 
district  court  had  abused  its  discretion 
in  finding  that  Seevers’  claims  were  reli- 
able. The  appellate  court  noted  that  the 
sentencing  judge  had  had  no  opportunity 
to  personally  observe  Seevers  to  assess 
his  credibility,  and  that  no  one  represent- 
ing McGowan’s  interests  had  had  an 
opportunity  to  cross-examine  Seevers. 
As  a jailhouse  informant,  the  Court  of 
Appeals  observed,  Seevers  “presumably 
provided  information  to  the  FBI  in  the 
hope  of  being  granted  some  sort  of  leni- 
ency”; moreover,  he  had  “everything  to 
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gain  and  nothing  to  lose”  by  implicating 
McGowan.  Thus,  the  Ninth  Circuit  va- 
cated the  51 -month  prison  sentence.  See: 
United  States  v.  McGowan,  668  F.3d  601 
(9th  Cir.  2012). 

Following  remand,  McGowan  filed 
a motion  for  a new  trial,  which  was  de- 
nied. He  was  resentenced  on  April  16, 


On  May  18,  2012,  the  Supreme  Court 
of  Texas  held  that  a former  prisoner 
whose  murder  conviction  was  reversed  due 
to  ineffective  assistance  of  counsel  after  he 
proved  that  he  was  likely  actually  innocent 
was  entitled  to  compensation. 

Billy  Frederick  Allen  was  convicted 
of  a double  homicide  in  1984  and  sen- 
tenced to  99  years.  At  his  trial,  a police 
officer,  who  was  present  with  one  of 
the  fatally-wounded  victims  and  two 
emergency  medical  technicians  (EMTs), 
testified  that  the  victim  had  identified 
the  shooter  as  “Billy  Allen.”  Allen,  who 
knew  the  victim,  did  not  discover  until 
many  years  after  his  conviction  that  the 
EMTs  had  heard  a middle  name,  and 
one  of  them  recalled  it  was  “Wayne,” 
not  Frederick.  There  was  in  fact  a “Billy 
Wayne  Allen”  living  in  the  area  at  the 
time  of  the  murders;  he  was  known  as 
a violent  drug  dealer  and  had  ties  to 
the  victim. 

Based  on  this  newly-discovered  evi- 
dence, Allen  filed  multiple  pro  se  petitions 
for  a writ  of  habeas  corpus  without  suc- 
cess, even  when  the  trial  court  determined 
that  his  conviction  should  be  reversed 
because  it  no  longer  had  confidence  in 
the  verdict.  Finally,  Allen  filed  a habeas 
petition  with  the  pro  bono  assistance 
of  Austin  attorney  Roy  Greenwood.  In 
reversing  Allen’s  conviction,  the  state’s 
highest  criminal  court,  the  Texas  Court 
of  Criminal  Appeals,  stated  “it  is  not 
surprising  that  the  habeas  court  found 
that  the  newly  discovered  evidence  ‘of 
innocence  [was]  so  strong  that  [it  could 
not]  have  confidence  in  the  outcome  of 
the  trial.’  We  agree.” 
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2012  to  41  months  in  federal  prison  and 
three  years  of  supervised  release,  with 
fines  waived.  He  has  since  appealed  his 
new  sentence  and  was  released  on  bail 
pending  the  outcome  of  his  appeal.  See: 
United  States  v.  McGowan,  U.S.D.C. 
(C.D.  Cal.),  Case  No.  2:07-cr-001 13- 
MMM.  H 


Allen’s  claim  of  innocence  was  not 
a Herrera- type  claim  - based  on  Herrera 
v.  Collins,  506  U.S.  390  (1992)  - which 
requires  the  petitioner  to  show  “by  clear 
and  convincing  evidence  that,  despite 
the  evidence  of  guilt  that  supports  the 
conviction,  no  reasonable  juror  could 
have  found  the  applicant  guilty  in  light 
of  the  new  evidence.”  Instead,  Allen 
used  his  claim  of  actual  innocence  as 
a gateway  through  the  procedural  bar 
preventing  the  hearing  of  subsequent 
petitions  for  a writ  of  habeas  corpus. 
That  type  of  innocence  claim  is  referred 
to  as  a Schlup- type  claim,  after  Schlup 
v.  Delo,  513  U.S.  298  (1995);  it  required 
that  he  show  actual  innocence  by  a pre- 
ponderance of  the  evidence  and  that  a 
constitutional  error,  which  otherwise 
would  have  been  procedurally  barred, 
likely  resulted  in  the  conviction  of  an 
actually  innocent  person.  [See:  PLN, 
March  2003,  p.16]. 

Allen  alleged  ineffective  assistance 
of  counsel  due  to  his  defense  attorney’s 
failure  to  interview  the  EMTs  before  trial 
as  his  constitutional  claim,  and  the  Court 
of  Criminal  Appeals  granted  habeas  relief 
on  that  basis.  See:  Ex  parte  Allen,  2009 
WL  282739  (Tex.Crim.App.  2009).  The 
district  attorney’s  office  later  dismissed 
the  charges  in  2011,  and  Allen  filed  for 
compensation  under  the  Tim  Cole  Act 
(TCA),  § 103.001,  Texas  Civil  Practice  & 
Remedies  Code. 

The  TCA  provides  for  compensation 
if  a person  has  served  time  in  a Texas 
prison  for  a criminal  offense,  then  was  ex- 
onerated and  released  based  on  a judicial 
finding  that  he  was  “actually  innocent” 
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Texas  Supreme  Court  Rules 
Compensation  Required  in 
Schlup- type  Innocence  Cases 

by  Matt  Clarke 


of  the  crime.  Allen  had  served  almost  26 
years  in  prison,  but  because  his  habeas  pe- 
tition was  based  on  ineffective  assistance 
of  counsel,  the  Texas  Comptroller  refused 
to  provide  compensation. 

Represented  by  attorneys  Green- 
wood, Kristopher  Edwin  Moore  and 
Kevin  Glasheen,  Allen  hied  a petition 
for  a writ  of  mandamus  in  the  Texas 
Supreme  Court,  the  state’s  highest  civil 
court,  seeking  to  compel  the  Comptrol- 
ler to  authorize  compensation  pursuant 
to  the  TCA. 

The  Supreme  Court  held  that  the 
TCA  required  compensation  under  either 


a Herrera- type  or  Schlup- type  claim  of 
actual  innocence.  Further,  the  language 
of  the  Court  of  Criminal  Appeals  opinion 
granting  habeas  relief  clearly  stated  that 
Allen  was  actually  innocent,  and  any  grant 
of  relief  on  a Schlup- type  claim  requires 
an  implicit  Ending  of  actual  innocence 
before  the  petitioner  can  have  the  other- 
wise procedurally-barred  constitutional 
claim  heard. 

Therefore,  the  writ  was  conditionally 
granted  and  the  Comptroller  ordered  to 
compensate  Allen  under  the  TCA.  Al- 
len was  consequently  eligible  to  receive 
over  $2  million  plus  an  annuity  and  other 


benefits.  See:  In  re  Allen,  366  S.W.3d  696 
(Tex.  2012). 

“Now  that  we  have  helpful  guidance 
from  the  Supreme  Court,  we  have  im- 
mediately started  the  process  of  paying 
Billy  Allen  approximately  $2  million  for 
wrongful-imprisonment  compensation,” 
stated  R.J.  DeSilva,  a spokesman  for  the 
Texas  Comptroller’s  office.  “The  court’s 
decision  will  also  help  us  pay  any  other 
exonerees  with  similar  circumstances  to 
Mr.  Allen.”  f% 

Additional  sources:  Los  Angeles  Times, 
www.forejustice.  org 


FBI  Loses  Prisoner’s  Property  but 
Sovereign  Immunity  Foils  Recovery 

by  Derek  Gilna 


On  May  29,  2012,  the  Ninth  Circuit 
Court  of  Appeals  barred  Galo 
Alejandro  Ordonez  from  compensation 
after  the  FBI  and  the  federal  government 
acknowledged  that  property  that  had  been 
previously  seized  from  him  and  ordered 
returned  was  “presumed  to  be  lost  or 
destroyed.”  The  appellate  court  held  the 
government  had  not  waived  its  sovereign 
immunity,  and  therefore  was  immune  from 
suit  even  for  an  admitted  wrong. 

Ordonez  was  arrested  in  January  1993 
on  a federal  drug  charge,  and  at  that  time 
“several  items  ...  of  personal  property 
were  seized  and  inventoried...,”  accord- 
ing to  the  ruling.  Fie  was  convicted  and 
sentenced  to  480  months  in  prison,  then 
on  June  1 1 , 2007  he  hied  a pro  se  motion 
for  the  return  of  his  property  pursuant  to 
Federal  Rule  of  Criminal  Procedure  41(g). 
According  to  the  appellate  court,  “there 
was  no  clear  inventory  of  his  belongings, 
and  the  government  was  unable  to  locate 


several  items  listed  in  the  original  inven- 
tory items.” 

Although  Rule  41(g)  gave  Ordonez 
a cause  of  action,  “It  is  axiomatic  that 
the  United  States  may  not  be  sued  with- 
out its  consent  and  that  the  existence  of 
consent  is  a prerequisite  for  jurisdiction,” 
the  Court  of  Appeals  wrote,  citing  United 
States  v.  Mitchell,  463  U.S.  206, 212  (1983). 
Immunity  from  suit  may  be  waived,  but 
the  waiver  “must  be  unequivocally  ex- 
pressed in  statutory  text  ...  and  will  not 
be  implied.” 

Ordonez  relied  upon  the  case  of 
United  States  v.  Martinson,  809  F.2d  1364 
(9th  Cir.  1987),  in  which  the  government 
destroyed  property  after  the  claimant 
had  already  hied  suit,  and  the  claimant 
was  allowed  to  seek  monetary  damages. 
However,  the  Ninth  Circuit  distinguished 
Martinson  because  it  did  not  directly  reach 
the  issue  of  sovereign  immunity. 

“We  recognize  that  there  are  many 


valid  reasons  why  one  should  in  fair- 
ness be  able  to  pursue  a claim  for  money 
damages  against  the  government  when  it 
wrongfully  loses,  destroys,  or  otherwise 
disposes  of  seized  property,”  the  appel- 
late court  stated.  “Application  of  Rule 
41(g)  - as  we  are  compelled  to  construe 
it  - can  work  an  injustice  to  someone  los- 
ing valuable  goods,  since  there  may  be  no 
remedy  to  cure  even  a flagrant  destruction 
of  those  goods.” 

Regardless,  the  Ninth  Circuit  upheld 
the  district  court’s  order  of  dismissal, 
noting  that  “No  matter  how  compelling 
the  circumstances  ...  Rule  41(g)  contains 
no  express  and  unequivocal  waiver  of  the 
government’s  sovereign  immunity,  [and] 
money  damages  are  not  a permitted  form 
of  relief,”  even  though  this  resulted  in  a 
“wrong  without  a remedy.”  Eight  other 
circuit  courts  have  reached  a similar  con- 
clusion. See:  Ordonez  v.  United  States,  680 
F.3d  1135  (9th  Cir.  2012).  P 


CHRISTIAN 
MUSIC  CDS 

by  the  legendary 
MARY  RICE  HOPKINS 

who  has  been  a congregation 
worship  leader  for  millions 
around  the  USA.  Her  career 
spans  30  plus  years  and  counts 
over  25  albums. 

$15.00  ea.  or  3 for  $40 
FREE  SHIPPING 

SEND  $1.00  OR  2 FOREVER  STAMPS 
FOR  BROCHURE  (no  stamps,  no  bro- 
chure) OR  GET  IT  FREE  WITH  ORDER 


“CANCIONES  PARA  TODA  LA 
FAMILIA”  (Spanish/English  lyrics) 

11  songs  including:  Fue  Dios  (God  Did)  - En 
Mi  Corazon  (Down  in  My  Heart)  - Milagrito 

(Little  Miracle)  - En  Mi  Huerto  (In  My  Garden) 
- Bueno  Es  (It  is  Good) 
“WHISPERING  WIND”  13  songs 
including:  You  Are  My  God  - Dance  of  Life  - 
You  Are  Light  - Jesus  - Right  to  My  Heart  -To 
Reign  With  Majesty  -Bread  of  Life  -Will  of  the 
Father  - A Father’s  Love  -I  Will  Listen  To  You 

“WENDY  & MARY  COLLECTION” 

12  songs  including:  The  Wind  Came  Singing 
- Lion  and  Lamb  - Just  a Prayer  - Welcome 

Home  - Instant  Breakfast  - A New  Song  - 
Voice  of  Joy  - Wedding  Prayer  - We  Really  Do 
Need  Each  Other  - This  Little  One  - Keep  On 


ORDER  TO:  MARA  WORLDWIDE,  115  W.  CALIFORNIA  BLVD.  STE.  424-P,  PASADENA,  CA  91105 


EXECUTIVE  CLEMENCY 

For  Info.  On  Sentence  Reduction  through 
Executive  Clemency: 

NATIONAL  CLEMENCY  PROJECT 
5928  HIXSON  PIKE,  STE.  A-363 
& HIXSON,  TENNESSEE,  37343 
(423)  843-2235 

BBB 

ir/j'jKTi  j (35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


Prison  Legal  News 


35 


February  2013 


Supreme  Court:  No  Bivens  Actions  for  Federal  Prisoners  in  Private  Prison 


In  an  8-1  decision,  the  U.S.  Supreme 
Court  has  held  that  federal  prisoners 
housed  in  privately-managed  prisons 
may  not  hie  Bivens- style  federal  lawsuits 
against  private  prison  employees  alleging 
lack  of  medical  care  in  violation  of  the 
Eighth  Amendment. 

Richard  Lee  Pollard  was  a federal 
prisoner  incarcerated  in  a California  facil- 
ity operated  by  Wackenhut  Corrections 
(now  GEO  Group)  when  he  slipped 
on  a cart  left  in  the  doorway  to  the 
butcher  shop  in  the  prison’s  food  service 
department,  fell  and  was  injured.  Lie  was 
X-rayed  at  the  prison.  Because  prison 
medical  staff  believed  he  had  fractured 
both  elbows,  he  was  taken  to  an  outside 
clinic  for  orthopedic  evaluation.  He  later 
had  surgery. 

Pollard  filed  an  action  in  federal 
court  under  Bivens  v.  Six  Unknown 
Named  Agents,  403  U.S.  388  (1971), 
alleging  that  guards  had  caused  him 
severe  pain  by  requiring  him  to  put  on  a 
jumpsuit  for  transportation  outside  the 
prison  when  he  could  not  extend  his  arm, 
and  by  placing  him  in  arm  restraints  that 
caused  him  great  pain.  He  also  alleged 
that  prison  medical  personnel  failed  to 
provide  a splint,  physical  therapy  and 
medical  studies  recommended  by  the 
outside  clinic  and  provided  insufficient 
pain  medication,  leaving  him  in  so  much 
pain  that  he  could  not  sleep.  Further, 
he  claimed  that  prison  officials  did  not 
make  provisions  for  basic  hygienic  care 
and  nourishment,  and  as  a result  he  was 
unable  to  bathe  or  receive  meals  from  the 
food  service  department  for  two  weeks. 
Finally,  he  alleged  that  prison  officials 
ordered  him  to  return  to  work  before  his 
injuries  had  healed. 

The  district  court  dismissed  Pollard’s 
suit  after  agreeing  with  the  magistrate 
judge  that  the  Eighth  Amendment  did 
not  provide  for  a Bivens  action  against 
employees  of  a privately-managed  prison. 
The  Ninth  Circuit  reversed  the  dismissal 
on  appeal,  finding  that  the  Eighth  Amend- 
ment did  provide  such  an  action.  The 
defendants  filed  a petition  for  writ  of 
certiorari  in  the  Supreme  Court,  which 
was  granted. 

The  Court  held  that  the  first  step  in 
deciding  whether  to  recognize  a Bivens 
action  is  to  determine  whether  an  alter- 
native process  exists  that  protects  the 
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by  Matt  Clarke 

constitutionally-recognized  interest  at  is- 
sue. If  such  an  alternative  exists,  no  Bivens 
action  should  be  recognized.  In  this  case, 
an  adequate  state  tort  remedy  existed; 
therefore,  the  Bivens  action  should  not 
have  been  recognized. 

The  Supreme  Court  noted  that  it  had 
allowed  the  estate  of  a deceased  federal 
prisoner  to  sue  for  deliberate  indifference 
to  his  serious  medical  needs  in  Carson  v. 
Green,  446  U.S.  14  (1980).  However,  that 
suit  involved  federal  employees  at  a federal 
prison  against  whom  no  state  tort  claim 
could  be  brought.  Thus,  it  did  not  control 
in  this  case. 

California  “state  tort  law  provides 
for  ordinary  negligence  for  actions  based 
upon  ‘want  of  ordinary  care  or  skill,’  for 
actions  based  upon  ‘failure  to  diagnose  or 
treat,’  and  for  actions  based  upon  failure 
of  one  with  a custodial  duty  to  care  for 


Jamie  Lynn  Russell  (a.k.a.  Jamie 
Fisher),  33,  who  was  pregnant  and  ex- 
periencing severe  abdominal  pain,  sought 
medical  care  at  a hospital  in  Pauls  Valley, 
Oklahoma  on  January  3,  2013.  She  was 
difficult  and  “not  cooperating,”  according 
to  nurses,  who  summoned  a nearby  police 
officer  to  assist. 

Medical  staff  decided  to  discharge 
Jamie  because  she  was  noncompliant  due 
to  her  pain,  and  while  the  officer  was  help- 
ing her  gather  her  things,  he  said  he  found 
two  pill  bottles  in  her  possession  that 
contained  alprazolam  and  oxycodone. 
Since  the  medication  was  not  prescribed 
to  her,  Jamie  was  arrested  on  a felony  drug 
charge  and  transported  to  the  Garvin 
County  jail. 

Jamie’s  family  suspected  she  may  have 
taken  the  pills  from  a family  member  in 
an  attempt  to  relieve  her  excruciating  pain. 
Her  family  was  outraged  that  the  police 
would  pursue  a drug  possession  charge 
ahead  of  Jamie’s  obviously  serious  medi- 
cal condition,  and  that  the  hospital  would 
release  her  so  she  could  be  incarcerated. 

Unfortunately  things  only  got  worse. 
After  taking  Jamie  to  the  jail  at  8:30  p.m., 
she  was  placed  in  a holding  area.  Around 
two  hours  later,  jail  deputies  noticed  she 


and  protect  that  other  from  ‘unreasonable 
risk  of  physical  harm,”’  the  Court  noted. 
State  law  imposes  similar  general  tort  du- 
ties of  reasonable  care  on  private  prison 
employees  “in  every  one  of  the  eight  States 
where  privately  managed  secure  federal 
facilities  are  currently  located.” 

Thus,  no  federal  prisoner  in  a private 
facility  could  file  a lawsuit  challenging 
prison  conditions  covered  by  those  torts 
in  federal  court.  It  did  not  matter  that 
the  state  remedy  might  be  less  than  that 
provided  by  a Bivens  action  so  long  as 
the  remedy  was  sufficient  to  protect  the 
interest  at  issue.  As  the  Supreme  Court 
concluded  that  a federal  prisoner  could 
not  assert  an  Eighth  Amendment  Bivens 
claim  for  damages  against  private  prison 
employees,  the  judgment  of  the  Ninth 
Circuit  was  reversed.  See:  Minneci  v.  Pol- 
lard, 132  S.Ct.  617  (2012). 


was  unresponsive  and  called  for  medical 
attention.  She  was  pronounced  dead  a 
short  time  later. 

The  Medical  Examiner  subsequently 
determined  that  Jamie  had  died  due  to 
a ruptured  ectopic  pregnancy  - an  ex- 
tremely painful  condition. 

“There  is  nothing  my  staff  in  the  jail 
could’ve  done  differently,”  said  Garvin 
County  Sheriff  Larry  Rhodes.  He  asked 
the  Oklahoma  State  Bureau  of  Investiga- 
tion to  investigate,  and  the  OSBI  quickly 
found  no  criminal  wrongdoing  by  jail 
employees. 

Sadly,  the  police’s  decision  to  priori- 
tize a drug  arrest  over  a pregnant  woman’s 
need  for  medical  treatment  resulted  in  her 
death,  and  it  is  unlikely  that  anyone  will 
be  held  accountable. 

“Jamie’s  needless  death  shows  us 
where  our  priorities  lie,  misplaced:  chasing 
down  minor  drug  offenders  in  service  of 
a failed  war  on  drugs  is  more  important 
[than]  human  life  and  dignity,”  said  Farah 
Diza-Tello,  staff  attorney  for  National 
Advocates  for  Pregnant  Women. 

Sources:  www.kfor.com,  www.gcnews-star. 
com,  www.  koco.  com,  www.  rhrealitycheck. 
org 


Pregnant  Woman  Suffers  Needless 
Death  in  Oklahoma  Jail 
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JOIN  THE  CAMPAIGN  FOR  PRISON  PHONE  JUSTICE! 

After  nearly  a decade,  the  Federal  Communications  Commission  (FCC)  has  finally  issued  a"Notice  of  Proposed  Rulemaking"  to  lower  the  cost  of  prison 
phone  calls!  The  FCC  is  now  seeking  input  regarding  problems  with  the  prison  phone  system  and  how  to  make  phone  rates  "just  and  reasonable." 

You  have  until  March  25, 2013  to  submit  public  comments  to  the  FCC.  Even  if  you  have  sent  comments  before,  you  can  resubmit  them  or  submit 
new  information.  Please  write  to  the  FCC,  addressing  any  of  the  following  topics: 

• Costs  and  Experiences:  Flow  much  do  you  and/or  your  family  pay  in  prison  phone  bills  per  month?  What  has  been  your  experience  with  collect 
calls,  debit  calls  and/or  prepaid  accounts? 

• Call  Charges:  Flow  much  do  you  or  your  family  pay  in  connection  charges  and  per-minute  rates  for  phone  calls?  Do  you  and/or  your  family 
have  to  pay  extra  fees  to  make  or  accept  calls,  such  as  costs  to  set  up,  add  money  to  or  cancel  an  account? 

• Dropped  Calls:  Flow  often  are  calls  dropped  or  disconnected?  Does  it  happen  on  a regular  basis?  Do  you  pay  connection  fees  twice  if  the  call 
is  dropped  and  you  call  right  back? 

• Call  Frequency:  Flow  often  do  you  use  the  prison  phone  system  to  communicate  with  loved  ones?  Would  you  talk  with  them  more  often  if 
the  phone  rates  were  lower? 

• Free  Calls:  The  FCC  is  seeking  comments  on  whether  they  should  mandate  a certain  amount  of  "free  calling"  time  per  prisoner  each  month. 
Flow  would  that  impact  you,  your  family  and/or  children? 

• Disabilities  Access:  What  type  of  access  do  prisoners  who  are  deaf  and  hard  of  hearing  experience  while  incarcerated?  Are  the  rates  for  TTY 
calls  the  same  as  for  regular  prison  phone  calls? 

Comments  sent  through  the  U.S.  Postal  Service  should  be  mailed  to: 

Marlene  H.  Dortch,  Secretary 
Federal  Communications  Commission 
445  12th  Street,  SW;  Room  TW-B204 
Washington,  DC  20554 

Address  the  letter  "Dear  Secretary  Dortch,"  and  please  speak  from  your  own  personal  experience.  You  must  state  the  following  at  the  top  of  the  letter:  "This  is 
a public  comment  for  WC  Docket  Number  12-375."  Your  comments  will  be  made  part  of  the  public  docket. 

We  also  need  your  help  organizing  on  the  outside.  Ask  your  family  members  to  sign  up  for  the  Campaign  for  Prison  Phone  Justice  at  www.phonejustice.org.  They 
can  also  register  their  comments  online,  directly  with  the  FCC,  at  http://apps.fcc.gov/ecfs/upload/display.action?z=nyy6z.  Enter  Proceeding  Number"12-375." 

Only  with  your  support  will  we  end  the  abusively  high  costs  of  prison  phone  calls.  Encourage  others  to  join  us  in  this  struggle! 
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Seventh  Circuit  Approves  Illinois  Prison’s 
Rejection  of  PDR  and  Drug  Guide 


On  March  9, 2012,  the  Seventh  Circuit 
Court  of  Appeals  affirmed  the  dis- 
missal of  a prisoner’s  civil  rights  action 
that  alleged  violation  of  his  constitutional 
rights  due  to  the  censorship  of  two  books 
by  prison  officials. 

James  Munson,  an  Illinois  state 
prisoner  serving  a life  sentence,  suffers 
from  a chronic  medical  condition  and  a 
variety  of  other  ailments  that  require  he 
take  several  prescription  medications. 
He  once  became  ill  because  medical 
personnel  had  accidently  given  him 
another  prisoner’s  medicine  for  twelve 
days.  To  educate  himself  about  his 
medications  and  other  ways  to  treat 
himself,  such  as  his  diet,  Munson 
ordered  several  books  from  a prison- 
approved  store. 

Prison  officials  screened  his  books  and 
rejected  the  Physicians’  Desk  Reference 
and  the  Complete  Guide  to  Prescription 
and  Nonprescription  Drugs  2009.  The 
rejection  form  stated  the  basis  for  the 
censorship  was  that  the  books  were  on  a 
list  of  disapproved  publications,  as  they 
posed  a threat  to  security  because  they 
deal  with  “drugs.” 

After  exhausting  his  administrative 
remedies,  Munson  hied  suit.  The  Illinois 
federal  district  court  screened  his  com- 
plaint under  28  U.S.C.  § 1915A(a)  and 
dismissed  it  with  prejudice  for  failing 
to  state  a cause  of  action.  The  dismissal 
counted  as  a strike  under  the  Prison 
Litigation  Reform  Act,  and  Munson  ap- 
pealed. 

“[T]he  attachments  to  Munson’s 
complaint  provided  the  prison’s  legiti- 
mate penological  interest  in  restricting 
his  access,”  wrote  the  Seventh  Circuit. 
“Quite  simply,  the  prison  gave  the  books’ 
drug-related  content  as  one  of  the  reasons 
justifying  its  decision  to  restrict  Munson’s 
access  to  the  books,  and  we  don’t  need 
to  look  beyond  the  books’  title  and  the 
content  to  know  the  books  contain  infor- 
mation about  drugs.” 

The  appellate  court  found  that  prison 
officials  had  properly  reviewed  each  book, 
and  had  let  Munson  receive  four  other 
books  that  did  not  deal  with  drugs.  Fur- 
ther, he  had  another  alternative  to  read 
the  censored  books  as  they  were  available 
in  the  prison  library  - prison  officials  just 
did  not  want  prisoners  “to  have  the  books 
in  [their]  cells  or  have  personal  ownership 
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of  the  books.” 

The  Court  of  Appeals  found  no 
Eighth  Amendment  or  Fourteenth 
Amendment  violations.  Rejecting  the 
two  books  was  not  deliberate  indifference 
to  Munson’s  serious  medical  needs,  and 


An  Alabama  law  that  became  effective 
in  1996,  designed  to  remove  any  ap- 
pearance of  impropriety  in  the  funding 
of  judicial  election  campaigns,  has  lan- 
guished while  all  three  branches  of  state 
government  have  failed  to  implement  the 
statute,  codified  at  Alabama  Code  §§  12- 
24-1  and  12-24-2. 

According  to  the  Birmingham  News , 
“The  law  is  not  complicated.  Judges  who 
accept  significant  campaign  contribu- 
tions from  someone  who  has  a case  in 
their  court  would  have  to  step  down  from 
hearing  the  case.  The  limits  are  $2,000 
for  circuit  judges  and  $4,000  for  appel- 
late judges.  If  the  law  were  enforced,  it 
would  be  one  of  the  most  strict  judicial 
campaign  finance  laws  in  the  country  and 
likely  would  have  a dramatic  effect  on  how 
judges  in  Alabama  raise  money  for  their 
campaigns.” 

The  statute  also  requires  judges  to  hie 
with  the  Secretary  of  State  a list  of  their 
campaign  contributors  and  the  amounts 
of  their  donations.  A report  issued  by  the 
Brennan  Center  for  Justice  indicated  that 
from  2000  to  2009,  candidates  for  the  Ala- 
bama Supreme  Court  spent  almost  double 
the  amount  spent  by  judicial  candidates 
in  the  second-highest  state. 

Despite  that  anomaly,  Alabama’s 
Attorney  General  has  said  he  cannot  act 
until  the  state  Supreme  Court  adopts  rules 
for  enforcement  of  the  law.  The  Supreme 
Court,  however,  has  refused  to  issue  the 
rules  pending  preclearance  of  the  statute 
by  the  U.S.  Department  of  Justice,  and 
the  Alabama  Administrative  Office  of 
Courts  will  not  enforce  the  law  until  rules 
are  adopted.  The  state  legislature  has  thus 
seen  the  law  it  enacted  over  16  years  ago 
effectively  sidelined  as  a result. 
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he  had  no  liberty  interest  in  receiving  the 
books.  The  Seventh  Circuit  also  found 
no  First  Amendment  violation,  and  thus 
affirmed  the  district  court’s  dismissal  of 
the  complaint.  See:  Munson  v.  Gaetz,  673 
F.3d  630  (7th  Cir.  2012). 


According  to  state  Senator  Roger 
Bedford,  who  was  chairman  of  the  state 
Senate  Judiciary  Committee  in  1995  when 
the  statute  was  passed,  “The  purpose  of 
the  law  was  to  try  to  remove  the  stigma  of 
people  giving  contributions  to  judges  and 
getting  favorable  results....  In  our  system 
of  justice,  there  should  never  be  such  a 
concern.” 

The  initial  roadblock  to  enforcement 
of  the  law  was  a question  as  to  whether 
it  was  required  to  be  pre-cleared  by  the 
U.S.  Department  of  Justice  under  § 5 
of  the  Voting  Rights  Act.  The  Alabama 
Attorney  General  initially  submitted  the 
law  to  the  Justice  Department  but  later 
withdrew  it,  asserting  that  the  statute  was 
not  directly  related  to  voting  and  thus  did 
not  require  preclearance. 

“The  State  of  Alabama  will  enforce 
[the  law],  and  the  Attorney  General  of 
Alabama  will  not  submit  this  law  for 
preclearance,”  the  Attorney  General’s  of- 
fice wrote  at  the  time.  That  was  also  the 
position  of  subsequent  Alabama  Attorney 
General  William  H.  Pryor,  Jr.,  who  now 
serves  as  a federal  appeals  judge  in  the 
Eleventh  Circuit. 

The  Justice  Department,  in  turn,  ad- 
vised then- Attorney  General  Jeff  Sessions, 
now  a U.S.  Senator,  that  it  “respectfully 
disagree[d]”  and  argued  the  statute  must 
be  submitted  for  review,  though  it  was 
never  resubmitted. 

The  federal  courts  have  not  been 
helpful,  either.  In  June  2011,  a three- 
judge  federal  district  court  panel  noted 
that  the  statute  had  “not  been  enforced, 
not  even  once”  since  it  was  enacted. 
In  dismissing  a lawsuit  challenging 
preclearance  of  the  law  by  the  Depart- 
ment of  Justice,  the  panel  held  that  it 
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Alabama  Law  Meant  to  Ensure 
Transparency  in  Judicial  Elections 
Not  Enforced  for  16  Years 

by  Derek  Gilna 


did  not  have  subject  matter  jurisdic- 
tion and  thus  dismissed  the  case.  See: 
Little  v.  Strange,  796  F.Supp.2d  1314 
(M.D.Ala.  2011). 

Adam  Skaggs,  of  the  Brennan  Center 
for  Justice,  said  that  laws  that  trigger  au- 
tomatic recusal  of  judges  are  difficult  to 
enforce  and  should  include  a waiver  that 
allows  the  other  party  to  say  they  don’t 
think  the  judge  should  step  down. 

Another  point,  raised  by  Tommy 
Wells,  past  president  of  the  American 
Bar  Association,  was  that  the  statute 
would  not  be  as  effective  without  better 


disclosure  requirements  for  all  campaign 
contributions.  “Unless  you’ve  got  trans- 
parency, you  can  just  walk  around  the 
[donation]  limits,”  he  said.  He  also  noted 
that  the  law  would  likely  relieve  attorneys 
who  are  constantly  approached  by  judges 
asking  them  for  campaign  contributions 
and,  further,  would  relieve  judges  from 
having  to  make  decisions  about  whether 
or  not  they  should  recuse  themselves  from 
a case. 

Only  four  other  states  require  judges 
to  recuse  themselves  if  they  have  received 
a specified  amount  in  campaign  contribu- 


tions from  a party,  including  California, 
Arizona,  Utah  and  New  York. 

The  process  in  Alabama  to  ensure 
transparency  in  judicial  elections  has 
taken  more  than  16  years  and  is  still  un- 
resolved, which  clearly  indicates  there  is 
no  easy  solution  to  the  problem  - nor  will 
there  be  so  long  as  there  is  no  political  will 
or  interest  by  the  state’s  Attorney  General, 
Supreme  Court  or  legislature.  FJ 

Sources:  Birmingham  News,  www.ajs.org, 
www.  americanprogress.  org,  www.  gavel- 
togavel.  us 
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FREE  monthly  email,  Post-Conviction 
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postconvictionnewsletter@yahoo.com 
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Idaho  DOC  Settles  30-year-old  Class-action  Lawsuit 


Idaho  officials  first  tried  to  suppress 
what  they  called  an  “inflammatory”  and 
“libelous”  report  filed  by  a court-appoint- 
ed expert  in  a longstanding  suit  involving 
the  state’s  prison  system.  They  then  finally 
agreed  to  settle  the  30-year-old  litigation 
based  upon  the  report’s  findings. 

In  1981,  a flood  of  federal  lawsuits 
was  filed  by  prisoners  at  the  Idaho  State 
Correctional  Institution  (ISCI)  in  Boise, 
alleging  that  they  were  victims  of  violence 
and  rape  by  fellow  prisoners,  had  been 
denied  adequate  medical  care  and  were 
subjected  to  extreme  overcrowding. 

A judge  combined  all  the  cases  into  a 
single  class-action  lawsuit  which  became 
known  as  the  Balia  litigation  after  lead 
plaintiff  Walter  Balia. 

Over  the  next  three  decades,  Idaho 
prisoners  secured  several  major  victo- 
ries in  the  case,  including  court  orders 
requiring  state  prison  officials  to  stop 
overcrowding;  reduce  levels  of  violence; 
provide  warm  clothing;  improve  medical 
and  mental  health  treatment  and  rehabili- 
tative programs;  and  take  other  measures 
to  ensure  that  ISCI  would  cease  being  “an 
extremely  violent  place  to  live,”  as  former 
U.S.  District  Court  Judge  Harold  Ryan 
once  described  the  facility. 

Despite  these  important  victories, 
however,  prison  officials  continued  to 
deprive  prisoners  of  adequate  medical 
treatment.  This  prompted  U.S.  District 
Court  Judge  B.  Lynn  Winmill  to  issue  an 
order  in  July  2011  appointing  Dr.  Marc 
Stern,  a correctional  health  care  expert, 
to  review  the  medical  system  in  the  Idaho 
Department  of  Correction  (IDOC). 

Prison  officials  did  not  like  what  Dr. 
Stern  had  to  say  and  didn’t  want  anyone 
to  see  his  February  2012  report.  They 
moved  to  seal  the  report  in  March  2012, 
claiming  it  was  “inflammatory,”  “libelous” 
and  might  spark  an  “unjustified  public 
scandal.” 

“The  public,  and  the  inmate  class 
members  in  particular,  will  likely  not  under- 
stand that  at  this  stage  of  the  proceedings 
the  Report  is  merely  a communication 
which  does  not  constitute  an  opinion  of  the 
Court,”  claimed  Idaho  Deputy  Attorney 
General  Colleen  Zahn. 

Dr.  Stern’s  report  contained  “serious 
deficiencies”  which  “resulted  in  inflam- 
matory and  unsupported  legal  findings 
accusing  the  Department  and  its  third- 
party  medical  contractor,  Corizon,  Inc., 
of  serious  constitutional  violations,”  Zahn 


wrote.  She  even  claimed  that  dissemina- 
tion of  Stern’s  findings  would  amount 
to  libel. 

However,  lead  plaintiffs’  attorney  Al- 
lison Blackman  noted  that  the  state  failed 
to  offer  any  compelling  reason  to  seal  the 
report  other  than  the  fact  they  didn’t  like 
what  it  had  to  say. 

“In  reality,  it  appears  defendants 
bring  their  motion  based  on  fear  that 
unsealing  the  report  might  subject  them 
to  embarrassment,  incrimination,  or  ad- 
ditional litigation,”  Blackman  wrote. 

Dr.  Stern  stated  in  his  report,  which 
was  unsealed  on  March  19,  2012,  that  he 
found  significant  problems  with  medical 
care  in  the  IDOC  - including  nursing 
mistakes  that  may  have  resulted  in  some 
prisoners’  deaths;  overcrowding  at  the 
pharmacy  site  where  prisoners  receive 
their  daily  medications;  and  terminally  ill 
prisoners  sometimes  being  denied  food, 
water  and  pain  medication,  and  left  lying 
in  soiled  linens. 

Although  the  IDOC  and  its  Brent- 
wood, Tennessee-based  medical  contractor, 
Corizon,  claimed  that  Dr.  Stern’s  report 
was  inaccurate,  it  apparently  brought  them 
to  their  senses.  That,  and  perhaps  the  fact 
that  in  2010  and  201 1 the  state  had  fined 
Corizon,  then  operating  as  Correctional 
Medical  Services,  over  $382,500  for  failing 
to  meet  contractual  obligations  related  to 
the  provision  of  medical  care. 

On  May  15,  2012,  the  plaintiffs  and 
IDOC  officials  signed  an  agreement  de- 
signed to  finally  end  the  30-year-old  case, 
contingent  upon  legislative  approval  of 
more  than  $1.6  million  in  staffing  increas- 
es and  other  state  prison  system  costs. 

The  agreement  requires  more  nurses 
and  other  medical  staff  at  ISCI,  as  well 
as  improvements  to  the  prison  pharmacy 
and  increased  oversight.  The  IDOC  is  ex- 
pected to  add  approximately  12  full-time 
staff  positions  while  Corizon  will  add  the 
equivalent  of  more  than  10  full-time  posi- 
tions. Corizon’s  contract  with  the  IDOC 
will  cover  the  cost  of  the  additional  em- 
ployees; the  company  was  not  a defendant 
in  the  case. 

IDOC  Director  Brent  Reinke  said  he 
was  confident  the  state  legislature  would 
approve  the  budget  increase.  “I  think 
they’re  going  to  be  quite  supportive  once 
we  explain  to  them  why  it’s  important  and 
what  we’re  trying  to  accomplish  in  this 
settlement,”  he  stated. 

The  district  court  will  retain  oversight 


of  other  rulings  in  the  case,  including  an 
order  imposing  prison  population  caps. 
See:  Balia  v.  Idaho  State  Board  of  Cor- 
rections, U.S.D.C.  (D.  Idaho),  Case  No. 
l:81-cv-01165-BLW. 

Separately,  on  April  17,  2012,  the 
Ninth  Circuit  Court  of  Appeals  upheld 
the  district  court’s  award  of  $76,185.60  in 
attorney  fees,  $1 ,249.20  in  costs  and  $46.94 
for  postage  and  office  supplies  in  Bcdla. 

During  the  protracted  litigation,  in  an 
effort  to  relieve  overcrowding,  Idaho  had 
transferred  hundreds  of  state  prisoners  to 
facilities  in  Texas,  Oklahoma  and  Min- 
nesota. [See,  e.g.,  PLN,  March  2010,  p.34; 
Nov.  2006,  pp.38, 27].  Idaho  subsequently 
terminated  the  Texas  contract  in  October 
2008  in  order  to  return  300  of  its  out-of- 
state  prisoners.  To  make  room  for  them, 
IDOC  officials  elected  to  convert  an  old 
prison  warehouse  into  a dormitory. 

After  reading  newspaper  accounts 
of  the  warehouse  plan,  the  law  firm  of 
Stoel  Rives,  which  served  as  class  counsel 
in  Bcdla,  informed  the  state  that  its  plan 
would  violate  the  district  court’s  injunc- 
tion in  the  case. 

The  IDOC  implemented  the  plan 
anyway,  moving  200  prisoners  into  the 
warehouse  and  requiring  them  to  share  four 
toilets,  three  urinals  and  four  sinks.  They 
had  to  be  transported  to  other  units  for 
showers.  Warehouse  conditions  were  worse 
than  in  other  units,  and  prisoners  were  not 
allowed  to  retain  valuable  property  due  to 
a lack  of  secure  storage  space. 

“The  State’s  plan  failed  immediately, 
even  before  the  prisoners  returning  from 
Texas  arrived,”  the  appellate  court  noted. 
On  January  2,  2009,  “within  a few  hours 
of  being  moved  to  the  warehouse,  the  200 
inmates  rioted.  The  prison  lost  control. 
The  riot  ‘tore  the  place  apart.’” 

Even  though  the  prison  was  over- 
crowded and  the  warehouse  destroyed,  the 
300  state  prisoners  housed  in  Texas  were 
flown  back  to  Idaho  anyway. 

On  January  5, 2009,  the  state  admitted 
to  class  counsel  and  the  district  court  that  it 
was  in  violation  of  the  injunction.  The  de- 
fendants asserted  that  it  was  “‘reasonable’ 
and  ‘realistic’  considering  ‘the  realities  of 
prison  management’”  to  take  at  least  two 
months  to  correct  the  violation. 

Class  counsel  disagreed  and  moved 
to  hold  the  state  in  contempt  on  January 
16,  2009.  “Evidently,  what  was  ‘realistic’ 
considering  ‘the  realities  of  prison  man- 
agement’ changed  when  the  state  received 
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the  contempt  motion,”  the  Ninth  Circuit 
wrote.  The  state  brought  itself  into  com- 
pliance with  the  injunction  by  the  date  of 
the  contempt  hearing,  so  the  district  court 
did  not  hold  the  defendants  in  contempt 
or  impose  sanctions  for  their  admitted 
violations. 

Class  counsel  moved  to  recover  its  costs 
for  dealing  with  the  injunction  violations 
and  for  two  years  of  monitoring  the  case, 
from  December  11, 2007  through  June  22, 
2009.  In  all,  Stoel  Rives  sought  $77,608.20 
in  attorney  fees,  $2,249.20  in  costs  and 
expenses,  and  $269.10  in  postage  and  of- 
fice supplies  for  the  class  representative. 
The  district  court  reduced  the  requested 
amounts  and  awarded  $76,185.60  in  at- 
torney fees,  $1,249.20  in  costs  and  $46.94 
for  postage  and  supplies. 

The  Ninth  Circuit  affirmed  on  ap- 
peal, rejecting  the  state’s  argument  that 
the  district  court  had  abused  its  discretion 
by  awarding  fees  related  to  the  contempt 


motion  when  the  court  denied  that  mo- 
tion. “The  object  of  the  motion  was  to 
obtain  compliance,  not  to  win  an  order 
hopefully  leading  to  compliance,”  the  ap- 
pellate court  explained.  “The  object  was 
attained.  If  in  a battle  to  take  a hill,  the 
adversary  flees  instead  of  fighting  to  a 
bloody  defeat,  the  taking  of  the  hill  makes 
the  battle  a victory.” 

As  such,  the  Court  of  Appeals  held 
that  “the  district  court  acted  within  the 
bounds  of  its  discretion  in  awarding  fees 
in  a reasonable  amount  for  bringing  about 
the  conformity  with  the  injunction.”  See: 
Balia  v.  Idaho , 677  F.3d  910  (9th  Cir.  2012). 
Since  the  resolution  of  the  case,  class 
counsel  has  filed  a motion  seeking  another 
$ 1 82,640. 1 0 in  attorney  fees  and  $ 1 ,994.29 
in  costs,  which  remains  pending.  P 

Additional  sources:  Associated  Press, 
www.therepidAic.com,  Washington  Ex- 
aminer 


New  York  Jail  Profits  from  TV  Ads 

by  Joe  Watson 


How  does  a small  business  like  Chico’s 
Bail  Bonds  increase  its  odds  of 
reaching  its  target  demographic?  By  ad- 
vertising to  people  who  have  just  been 
arrested  and  jailed,  of  course. 

While  being  booked  and  photo- 
graphed within  hours  of  their  arrest, 
prisoners  at  the  Erie  County  bidding 
Center  in  Buffalo,  New  York  are  now 
exposed  to  TV  commercials  from  defense 
attorneys  and  bail  bondsmen  thanks  to 
Metrodata  Services,  a company  that  sells 
the  ads  for  about  $40  a week. 

“What  do  people  want  when  they’re  in 
the  Holding  Center?  They  want  to  get  out. 
And  they  don’t  want  to  get  convicted.  So 
they  want  bail.  And  an  attorney,”  Metro- 
data director  Anthony  N.  Diina  told  the 
Buffalo  News.  “This  is  the  ultimate  captive 
audience.” 

Erie  County  will  get  about  a third  of 
the  profits  from  such  “captive  ads,”  which 
will  also  be  aired  on  a TV  in  the  lobby 
where  families  wait  to  visit  detainees. 
Diina  estimates  the  county’s  share  will  be 
$8,000  to  $15,000  a year,  which  is  slated 
for  the  general  fund. 

Nor  is  Erie  County  alone;  as  previ- 
ously reported  in  PLN,  a jail  in  Florida 
is  generating  revenue  by  running  ads  on 
video  visitation  screens  while  families  wait 
to  connect  with  prisoners.  [See:  PLN,  Jan. 

2010,  p.22]. 


But  according  to  criminal  defense  at- 
torney James  Auricchio,  the  county  and 
Metrodata  have  gone  too  far  to  make  a 
buck. 

“I  wouldn’t  [buy  captive  advertising] 
even  if  I was  subsisting  on  Ramen  noo- 
dles,” said  Auricchio,  a former  prosecutor. 
“It’s  just  poor  taste  in  my  mind.  It  strikes 
me  as  inserting  a commercial  aspect  into 
something  when  I don’t  feel  there  is  any 
place  for  it.” 

The  idea  for  captive  ads  at  the  Hold- 
ing Center  was  purportedly  hatched 
during  a “culture  change”  meeting  of 
county  employees,  including  Diina’s 
nephew,  who  happens  to  work  in  Erie 
County’s  Jail  Management  Division. 

Now  that  the  ads  are  turning  a profit. 
Rev.  Eugene  L.  Pierce,  vice  chairman  of 
Erie  County’s  Community  Corrections 
Advisory  Board,  wants  the  county’s  share 
of  the  revenue  to  be  used  for  “betterment 
programs”  for  prisoners  rather  than  re- 
verting to  the  general  fund. 

“Inmates  should  not  be  used  to  gener- 
ate funds  for  the  county’s  jail  operations,” 
said  Pierce,  who  added  that  the  booking- 
area  TVs  could  also  advertise  the  Board’s 
contact  information  so  prisoners  can  file 
complaints  about  mistreatment.  P 

Sources:  www.buffalonews.com,  www. 
huffingtonpost.  com 
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Federal  Prison  Industries  Contract 
Leads  to  Freeworld  Job  Losses 


The  loss  of  a $45  million  contract  to 
produce  military  clothing  has  caused 
Tennessee-based  Tennier  Industries  to 
lay  off  around  100  workers.  The  contract 
was  awarded  to  Federal  Prison  Industries 
(FPI),  also  known  as  UNICOR,  which 
will  use  prisoner  slave  labor  to  manufac- 
ture the  clothing  that  otherwise  would 
have  been  made  by  freeworld  employees. 
[See:  PLN,  May  2012,  p.l], 

Tennier  is  located  in  a depressed  area 
of  Tennessee;  its  main  line  of  business  is 
military  clothing  manufacturing.  The  fed- 
eral prisoners  who  will  perform  the  work 
under  the  FPI  contract  will  be  paid  from 
$.23  to  $1.15  per  hour.  “Our  government 
screams,  howls  and  yells  how  the  rest  of 
the  world  is  using  prisoners  or  slave  labor 
to  manufacture  items,  and  here  we  take  the 
items  right  out  of  the  mouths  of  people 
who  need  it,”  stated  Tennier  CEO  Steven 
W.  Eisen. 

Some  federal  lawmakers  see  a prob- 
lem with  FPI.  “If  China  did  this  - having 
their  prisoners  work  at  subpar  wages  in 
prisons  - we  would  be  screaming  bloody 
murder,”  said  U.S.  Representative  Bill 
Huizenga,  the  lead  sponsor  of  legislation 
to  overhaul  FPI.  “This  is  a threat  not  to 
just  established  industries;  it’s  a threat  to 
emerging  industries.” 

Huizenga  was  part  of  a bipartisan 
coalition  of  lawmakers  behind  a bill  intro- 
duced in  Congress  in  December  2011,  the 
Prison  Industries  Competition  in  Contract- 
ing Act  (H.R.  3634),  designed  to  change  the 
way  FPI  operates.  Under  current  policy, 
FPI  has  preferential  status  that  requires 
federal  agencies  to  purchase  prisoner-made 
goods  if  FPI  offers  them  with  comparable 
price,  quality  and  time  of  delivery  to  that 
of  private  sector  businesses  (with  certain 
exceptions).  While  FPI  does  not  always 
quote  the  lowest  price,  it  is  often  able  to 
underbid  private  companies. 

H.R.  3634  sought  to  limit  FPI’s  sales 
to  the  federal  government  by  removing  the 
agency’s  preferential  status,  allowing  pri- 
vate companies  to  provide  more  products 
to  the  government,  and  toughening  price 
requirements  on  prisoner-made  goods  to 
make  them  more  competitive.  The  bill 
would  have  increased  prisoner  wages  to 
$2.50  per  hour  and  imposed  federal  work- 
safety  standards  on  FPI. 

“As  the  system  is  currently  set  up,  if 
UNICOR  wants  a contract  from  the  fed- 


eral government  it  gets  it,”  Rep.  Huizenga 
stated.  “More  often  than  not  UNICOR 
is  given  a contract,  not  because  other 
companies  do  not  produce  the  product  or 
service  requested,  but  because  UNICOR 
receives  preferential  treatment  when  it 
provides  services  to  other  branches  and 
agencies  of  the  federal  government.  This 
process  takes  jobs  away  from  hardwork- 
ing men  and  women  that  are  currently 
employed,  has  a negative  impact  on  eco- 
nomic growth  and  does  not  guarantee 
the  highest  quality  product  or  best  use  of 
taxpayer  dollars.” 

U.S.  Senator  Mitch  McConnell  in- 
troduced another  bill,  the  Federal  Prisons 
Accountability  Act  of  2012  (S.  2169),  that 
would  require  the  director  of  the  Bureau 
of  Prisons  (BOP)  to  be  appointed  by  the 
president  with  the  consent  of  the  Senate. 
The  bill  noted  that  the  BOP’s  director 
“serves  as  the  chief  operating  officer  for 
[FPI] ...  that  directly  competes  against  the 
private  sector,  including  small  businesses, 
for  Government  contracts.”  Senator 
McConnell  filed  the  bill  after  he  was 
contacted  by  several  Kentucky  companies, 
including  Campbellsville  Apparel  and 
Ashland  Sales  and  Service,  that  were  at 
risk  of  losing  contracts  to  FPI. 

“Our  company  believes  that  FPI 
should  be  more  accountable  to  the  public 
by  never  taking  a job  that  is  currently  done 
by  an  American  taxpaying  citizen,”  stated 
Campbellsville  Apparel  president  Chris 
Reynolds.  “My  employees  just  cannot  be- 
lieve the  fact  that  a prisoner  who  should  be 
paying  a debt  to  society  is  being  promoted 
through  the  federal  government  to  a job 
from  an  American  taxpaying  citizen.” 

The  bills  introduced  by  Rep.  Huiz- 
enga and  Senator  McConnell  both  died 
in  committee  in  2012;  they  have  not  yet 
been  reintroduced  in  the  current  session 
of  Congress. 

Meanwhile,  FPI  is  moving  into  pro- 
duction of  solar  panels  and  other  energy 
technologies  to  help  the  government  meet 
mandates  for  using  renewable  energy 
sources.  Up  to  400  federal  prisoners  are 
assembling  solar  panels  at  FPI  plants  in 
Otisville,  New  York  and  Sheridan,  Or- 
egon. [See:  PLN,  Jan.  2011,  p.46].  FPI  said 
its  purpose  is  to  “provide  inmates  with  job 
skills  in  a new  and  growing  market,”  ac- 
cording to  spokeswoman  Julie  Rozier. 

FPI  industry  programs  have  “been 


important  to  the  Federal  Bureau  of 
Prisons  for  a long  time,”  added  George 
Keiser,  a former  official  at  the  National 
Institute  of  Corrections.  “It’s  one  of  the 
areas  where  they  can  demonstrate  a high 
correlation  between  people  who  work  in 
prison  industries  and  who  eventually,  as 
they  return  to  their  communities,  have  a 
higher-than-average  success  rate  at  not 
being  rearrested,  not  being  reconvicted 
and  not  returning  to  prison.” 

The  BOP  reports  that  prisoners  em- 
ployed in  FPI  programs  are  24  percent  less 
likely  to  return  to  prison  and  have  a 14 
percent  greater  chance  to  find  work  upon 
release.  FPI  does  have  a financial  cost, 
though,  as  it  lost  $ 1 . 8 million  in  20 1 1 - an 
improvement  from  the  $56.3  million  the 
agency  lost  the  year  before,  largely  due  to 
a recall  of  defective  military  helmets.  [See: 
PLN,  Jan.  2011,  p.20], 

Tennier  Industries  hied  a bid  protest 
with  the  U.S.  Government  Accountability 
Office  (GAO)  over  its  loss  of  the  $45  mil- 
lion military  clothing  contract  to  FPI. 
The  company  noted  that  the  contract 
was  issued  as  a Historically  Underutilized 
Business  Zone  (HUBZone)  set-aside, 
which,  according  to  government  regula- 
tions, is  intended  “to  provide  Federal 
contracting  assistance  for  qualified  small 
business  concerns  located  in  historically 
underutilized  business  zones,  in  an  effort 
to  increase  employment  opportunities, 
investment,  and  economic  development 
in  those  areas.” 

However,  Tennier’s  complaint  was 
denied  on  June  29, 2012,  even  though  FPI 
is  not  a HUBZone  business  and  despite 
the  company’s  argument  that  allowing  FPI 
to  compete  for  the  contract  defeated  the 
purpose  of  the  HUBZone  program.  The 
GAO  determined  that  federal  statutes  and 
regulations  “specifically  allow[ed]  FPI  to 
participate  in  the  procurement,”  and  that 
because  FPI  was  not  a HUBZone  small 
business  it  did  not  have  to  comply  with  the 
rules  applicable  to  such  businesses.  P 

Sources:  New  York  Times,  http./lsmall- 
govcon.  com,  www.  louisville.  com,  www. 
acquisi tion.  gov,  www.  gao.  gov 
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New  Hampshire:  $450,000  Settlement  in  Suit  Over 
Prisoner’s  Opiate  Detoxification  Death 


On  August  9,  2011,  Hillsborough 
County,  New  Hampshire  settled 
a lawsuit  filed  by  the  parents  of  a jail 
prisoner  who  died  due  to  dehydration 
while  undergoing  unsupervised  opiate 
detoxification. 

Kevin  McEvoy,  24,  was  arrested 
in  August  2008  on  two  misdemeanor 
shoplifting  charges  for  stealing  video 
games;  unable  to  post  $3,000  bail,  he  was 
incarcerated  at  the  Valley  Street  jail  in 
Manchester.  McEvoy  was  a heroin  addict 
and  immediately  began  to  show  signs  of 
opiate  detoxification.  One  of  the  signs  was 
repeated  vomiting. 

Persistent  vomiting  can  result  in  dehy- 
dration and  kidney  failure,  which  can  be 
fatal.  That  is  what  happened  to  McEvoy, 
who  lost  24  pounds  during  the  five  days  he 
was  held  at  thejail,  writhing  and  moaning 
on  his  bunk  much  of  the  time. 

The  state  medical  examiner  per- 
formed an  autopsy  and  concluded  that 
McEvoy ’s  death  was  the  accidental  result 
of  “severe  dehydration  and  acute  renal 
failure  due  to  protracted  vomiting  caused 
by  heroin  withdrawal.” 

McEvoy’s  parents,  Richard  and 
Shelagh,  filed  a civil  rights  suit  in  federal 
court  claiming  their  son  had  been  denied 
medical  care.  Court  documents  alleged 
that  guards  had  ignored  other  prisoners’ 
repeated  attempts  to  get  medical  help  for 
McEvoy,  and  that  a nurse  “joked”  that 
he  was  “faking  an  illness.”  On  August  25, 
2008,  the  last  day  of  his  life,  two  guards 
reportedly  dragged  and  carried  McEvoy 
from  his  cell  to  another  cell  because  he  was 
unable  to  walk  by  himself.  Nonetheless, 
they  refused  to  get  him  medical  attention. 

Court  pleadings  also  alleged  that 
“the  Hillsborough  Department  of  Cor- 
rections did  not  have  a written  policy  or 
protocol  on  opiate  detoxification”  at  the 
time  of  McEvoy’s  death.  By  contrast, 
they  did  have  a written  policy  on  alcohol 
detoxification  that  “included  a ‘Detox 
Flow  Sheet’  to  be  completed  by  medical 
personnel,  which  required  the  monitoring 
and  recording  of,  among  other  things, 
the  inmate’s  blood  pressure,  whether  the 
inmate  was  vomiting  and  whether  the 
inmate  was  weak.”  Prisoners  who  were 
detoxifying  from  alcohol  were  also  moni- 
tored by  staff  every  fifteen  minutes,  with 
staff  recording  the  prisoner’s  activities 
on  a watch  sheet  and  providing  the  watch 
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sheet  to  medical  staff. 

Hillsborough  County  agreed  to  settle 
the  suit  without  admitting  fault.  The  at- 
torney who  represented  McEvoy’s  parents, 
Joseph  F.  McDowell  III,  said  he  could  not 
reveal  the  amount  of  the  settlement  but 
that  his  clients,  who  sued  in  the  name  of 
McEvoy’s  estate,  were  pleased. 

“I’m  glad  it’s  over,  but  it  doesn’t  bring 
Kevin  back,”  said  his  mother.  “Nothing’s 
going  to  bring  him  back,  but  we  just  felt 
that  he  was  owed.  The  way  he  went  out, 
there  were  so  many  questions.” 


The  California  Court  of  Appeal,  Third 
District,  has  held  that  the  denial  of 
a prisoner’s  request  to  participate  in  the 
state  prison  system’s  Jewish  Kosher  Diet 
Program  (JKDP),  on  the  sole  ground 
that  he  was  a Messianic  Jew,  violated  the 
prisoner’s  rights  under  the  Religious  Land 
Use  and  Institutionalized  Persons  Act 
(RLUIPA),  42  U.S.C.  § 2000cc,  et  seq. 

In  July  2009,  California  state  prisoner 
Margarito  Jesus  Garcia,  incarcerated  at 
Mule  Creek  State  Prison,  submitted  a 
form  requesting  inclusion  in  the  JKDP. 
On  the  form,  Garcia  identified  himself  as  a 
practitioner  of  Messianic  Judaism  - a sect 
of  Judaism  whose  adherents  are  follow- 
ers of  Jesus  - and  indicated  that  his  faith 
required  him  to  keep  a kosher  diet.  His 
request  was  denied  by  Mule  Creek’s  Jewish 
Chaplain,  who  determined  that  Garcia’s 
Messianic  beliefs  were  not  consonant  with 
the  tenets  of  traditional  Judaism.  Garcia 
then  filed  a petition  for  writ  of  habeas 
corpus  in  state  court. 

The  denial  of  Garcia’s  request  for 
kosher  meals  was  consistent  with  prison 
regulations  (Cal.  Code  Regs.,  tit.  15  § 
3054.2),  which  explicitly  limit  participa- 
tion in  the  JKDP  to  prisoners  deemed 
traditional  Jews  “by  a Jewish  Chaplain.” 
However,  the  Court  of  Appeal  noted  that 
“those  regulations  might  just  as  readily 
have  opened  participation  to  all  Jews  or  to 
all  non-Christians  or  limited  participation 
to  Jews  with  red  hair.” 

Under  RLUIPA,  which  prohibits 
imposition  of  a substantial  burden  on  a pris- 
oner’s religious  exercise  - and  which  defines 
“religious  exercise”  to  include  “any  exercise 
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PLN  filed  a public  records  request 
and  obtained  a copy  of  the  settlement 
agreement  in  January  2013,  which  revealed 
that  county  officials  had  paid  $450,000 
to  McEvoy’s  estate  to  settle  the  lawsuit. 
Hillsborough  County  has  since  adopted  a 
written  protocol  for  prisoners  experienc- 
ing opiate  withdrawal.  See:  McEvoy  v. 
Hillsborough  Countv,  U.S.D.C.  (D.  NH), 
Case  No.  l:09-cv-00431-SM.  P 

Additional  source:  www.nashuatelegraph. 
com 


of  religion,  whether  or  not  compelled  by, 
or  central  to,  a system  of  religious  belief” 
- the  primary  issue  was  “not  whether  [the 
prisoner]  is  a Jew  but  whether  his  system 
of  religious  beliefs  includes  maintaining  a 
kosher  diet,”  the  court  wrote. 

In  this  case,  prison  officials  did  not 
dispute  the  sincerity  of  Garcia’s  religious 
beliefs  or  his  belief  that  he  must  maintain 
a kosher  diet,  nor  did  they  demonstrate 
that  the  burden  imposed  on  Garcia’s  re- 
ligious beliefs  by  virtue  of  his  exclusion 
from  the  JKDP  furthered  a compelling 
governmental  interest  and  was  the  least 
restrictive  means  of  furthering  that  inter- 
est, as  required  by  RLUIPA. 

Thus,  the  Court  of  Appeal  granted 
the  habeas  petition  and  ordered  prison 
officials  to  allow  Garcia  to  participate  in 
the  JKDP,  or  to  transfer  him  to  another 
facility  where  the  JKDP  was  available.  See: 
In  re  Garcia,  202  Cal.App.4th  892,  136 
Cal.Rptr.3d  298  (Cal.App.  3 Dist.  2012). 

Previously,  California  prison  officials 
had  agreed  to  provide  a Muslim  prisoner 
with  access  to  the  JKDP  pending  the 
implementation  of  a Religious  Meat  Al- 
ternate Program  consistent  with  Islamic 
dietary  requirements.  [See:  PLN,  Jan. 
2012,  p.47],  H 
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Ohio  Supreme  Court  Sides  with  Defendant 
in  Sex  Offender  Registration  Case 

by  Derek  Gilna 


On  May  8,  2012,  the  Ohio  Supreme 
Court  ruled  in  favor  of  Wesley  Lloyd, 
who  was  convicted  of  a sex  offense  in 
Texas  and  then  moved  to  Ohio  in  2005. 
He  was  arrested  and  convicted  in  Ohio  for 
failing  to  register  as  Tier  III  sex  offender 
“within  three  days”  of  his  move  to  that 
state  and  “at  least  20  days  before  moving” 
to  his  new  Ohio  residence. 

According  to  the  Supreme  Court, 
“This  case  highlights  the  reasons  why  a 
court  cannot  assume  that  a defendant  is 
under  a duty  to  register  merely  because 
law  enforcement  claims  that  he  is.  After 
all,  the  courts  are  still  the  independent 
venue  for  sorting  out  law  enforcement’s  al- 
legations, on  the  basis  of  actual  proof.” 

The  Supreme  Court  was  critical 
not  only  of  the  Fifth  District  Court  of 
Appeals,  from  which  the  appeal  was 
taken,  but  also  the  Ohio  legislature.  “The 
legislature  did  not  explain  the  analysis 
that  courts  must  undertake  in  determin- 
ing whether  an  out-of-state  offense  is 
‘substantially  equivalent’  to  a listed  Ohio 
offense,”  the  Court  wrote. 

Under  R.C.  2950.04(E),  defendants 
convicted  of  certain  sex  offenses  are 
required  to  register  with  the  appropriate 
county  officials  both  before  and  after  they 
change  their  residence.  The  Ohio  Supreme 
Court  analyzed  the  application  of  that 


statute  by  using  the  “federal  modified- 
categorical  approach”  set  forth  in  Taylor  v. 
United  States,  495  U.S.  575  (1990).  Under 
that  approach,  courts  attempt  to  arrive  at 
a generic  interpretation  of  a crime  from 
another  jurisdiction  before  applying  it  to 
the  new  jurisdiction.  The  Court  held  that 
Lloyd’s  aggravated  sexual  assault  convic- 
tion in  Texas  was  “substantially  equivalent 
to  rape”  under  Ohio  law. 

Hence,  the  Supreme  Court  found  that 
Lloyd  had  been  convicted  of  a sexual  of- 
fense in  Texas  that  would  have  required 
registration  had  it  been  committed  in 
Ohio.  However,  “the  [Ohio]  General 
Assembly  imposes  a duty  to  register  on 
a person  who  has  been  convicted  ...  in 
another  jurisdiction  only  if,  at  the  time  he 
moves  to  Ohio,  he  had  a duty  to  register 
in  the  other  jurisdiction  as  a consequence 
of  the  conviction.”  The  state  therefore  had 
to  prove  that  when  Lloyd  moved  to  Ohio 
he  was  under  a duty  to  register  as  a sex 
offender  in  Texas. 
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Yet  Ohio  prosecutors  had  failed  to 
do  so.  “In  its  case-in-chief,  the  state  failed 
to  produce  any  evidence  whatsoever  that 
at  the  time  Lloyd  moved  to  Ohio,  he  was 
under  a duty  to  register  in  Texas  as  a result 
of  the  conviction  in  that  state.  The  state 
failed  to  produce  any  evidence  that  Lloyd 
had  registered  as  a sex  offender  in  Texas 
or  that  he  had  been  given  notice  by  any 
Texas  authority  that  he  was  under  a duty 
to  register  in  Texas.  It  failed  to  produce 
any  judgment  entry  that  reflected  that 
Lloyd  had  been  adjudicated  a sex  offender 
in  Texas.” 

Thus,  although  Lloyd  was  a convicted 
sex  offender  who  was  in  fact  required  to 
register  in  Texas  - and  therefore  register  in 
Ohio  when  he  moved  to  that  state  - pros- 
ecutors failed  to  prove  the  elements  of  the 
offense  for  his  failure  to  properly  register 
in  Ohio.  Consequently,  the  Supreme  Court 
vacated  Lloyd’s  convictions.  See:  State  v. 
Lloyd,  132  Ohio  St. 3d  135, 970  N.E.2d  870 
(Ohio  2012),  reconsideration  denied.  FI 
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TASER  Liability  Verdict  Upheld,  but  Remittitur  Granted 


A North  Carolina  U.S.  District  Court 
has  held,  in  ruling  on  a post-trial  mo- 
tion, that  a jury’s  liability  verdict  against 
TASER  International  related  to  the  death 
of  a juvenile  shocked  by  one  of  the  com- 
pany’s TASER  devices  was  reasonable,  but 
granted  remittitur  of  the  $10  million  jury 
award  after  finding  it  to  be  excessive. 

The  products  liability  case  against 
TASER  involved  the  March  20, 2008  death 
of  Darryl  Turner,  17,  who  died  shortly  after 
being  hit  in  the  chest  with  a TASER  Model 
X26  Electronic  Control  Device  (ECD). 
Earlier  that  day,  Turner  was  confronted 
about  stealing  food  from  the  Food  Lion 
store  where  he  worked  as  a bagger-cashier; 
he  was  fired  for  insubordination. 

Turner  refused  to  leave  the  store,  and 
police  were  called  after  he  became  defiant 
and  confrontational.  When  Charlotte 
Mecklenburg  Police  Department  officer 
Jerry  Dawson  arrived,  he  found  Turner 
yelling  and  cursing  at  the  store  manager. 
Prior  to  Dawson’s  arrival,  Turner  had 
shoved  a Western  Union  display  off  a 
counter,  threw  an  umbrella  at  the  manager 
and  advanced  on  him. 

Witness  recollections  of  what  Daw- 
son said  to  Turner  were  in  dispute,  but  all 
agreed  that  when  Turner  moved  towards 
Dawson  the  officer  fired  his  X26  ECD,  hit- 
ting Turner  in  the  chest  with  a 37-second 
jolt  of  electricity.  He  continued  to  walk 
towards  Dawson  and  grabbed  a small 
rack  that  he  threw  on  the  floor  before 
collapsing. 

When  Turner  failed  to  move  or  re- 
spond to  another  officer’s  command  to  put 
his  hands  behind  his  back,  Dawson  activat- 
ed the  X26  again  for  a five-second  shock. 
Turner  went  into  ventricular  fibrillation 
(VF)  sometime  after  being  Tased.  Efforts 
at  CPR  and  defibrillation  failed,  and  he  was 
pronounced  dead  at  a local  hospital.  His 
family  filed  suit  in  federal  court. 

In  July  2011,  following  a six-day  trial, 
the  jury  awarded  $10  million  to  Turner’s 
estate.  [See:  PLN,  Jan.  2012,  p.42].  TASER 
then  filed  a Rule  50  motion  for  judgment 
notwithstanding  the  verdict  or  for  a new 
trial  or  remittitur.  Many  of  TASER’s 
arguments  had  been  rejected  in  pretrial 
motions,  and  the  district  court  upheld  its 
prior  rulings. 

One  of  those  rulings  was  the  court’s 
refusal  to  allow  TASER  to  present  a 
contributory  negligence  defense,  as  estab- 
lished law  precluded  that  defense  because 
Turner  had  not  used  the  TASER  himself. 
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Next,  the  district  court  rejected  TASER’s 
causation  argument. 

At  trial,  the  cause  of  Turner’s  death 
was  cited  as  the  37-second  TASER  shock. 
The  court  found  that  the  evidence  showed 
VF  occurred  in  animals  and  a human  with 
a pacemaker  when  they  were  Tased  for  24 
to  25  seconds,  and  “[fjor  further  human 
case  studies,  TASER  need  look  no  further 
than  the  unfortunate  facts  surrounding 
Turner’s  death.” 

The  district  court  further  rejected 
TASER’s  argument  that  its  warnings  at  the 
time  the  TASER  was  sold  to  the  Charlotte 
Mecklenburg  Police  Department,  and  at 
the  time  of  Turner’s  death,  were  adequate. 
Despite  the  fact  that  studies  had  shown 
there  was  a danger  of  ECD  shocks  to  the 
chest,  TASER’s  training  materials  instruct- 
ed officers  to  aim  for  the  “center  of  mass” 
and  depicted  chest  shots  as  examples. 

The  court  also  upheld  its  rulings  to 
exclude  Turner’s  use  of  marijuana,  which 
was  raised  because  he  had  some  on  his 


On  December  28,  2012,  the  Federal 
Communications  Commission  (FCC) 
took  a major  step  in  a process  that  could 
lead  to  “just  and  reasonable”  interstate 
phone  rates  for  calls  made  from  prisons, 
jails  and  other  detention  centers. 

“Today,  we  officially  answer  the  call 
from  tens  of  thousands  of  consumers  who 
have  written,  emailed  and,  yes,  phoned 
the  Commission,  pleading  for  relief  on 
interstate  long  distance  rates  from  correc- 
tional facilities,”  said  FCC  Commissioner 
Mignon  Clyburn,  a supporter  of  the  Cam- 
paign for  Prison  Phone  Justice. 

Nearly  ten  years  after  the  “Wright 
Petition”  landed  at  the  FCC  - named 
after  petitioner  Martha  Wright,  who  had 
accepted  phone  calls  from  her  incarcer- 
ated grandson  - the  Commission  issued  a 
“Further  Notice  of  Proposed  Rulemaking” 
(NPRM),  that  was  published  in  the  Federal 
Register  on  January  22,  2013.  This  opens 
up  a sixty-day  period,  until  March  25, 2013, 
to  submit  public  comments  on  the  NPRM 
to  make  the  cost  of  prison  phone  calls  more 
affordable  to  consumers. 

Before  the  FCC  Commissioners 
decide  whether  and  how  to  lower  prison 
phone  rates,  they  want  to  hear  more  about 
the  experiences  of  prisoners  and  their 
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person  at  the  time  of  his  death,  because 
there  was  no  evidence  that  he  had  used  it. 
Having  found  that  TASER’s  liability  was 
properly  decided  by  the  jury,  the  district 
court  turned  to  whether  the  $10  million 
award  was  excessive. 

Despite  TASER’s  efforts  to  prove 
otherwise,  the  evidence  showed  Turner  to 
be  a “very  promising”  young  man.  Nev- 
ertheless, the  court  found  the  jury  award 
to  be  excessive  and  reduced  it  to  a present 
value  of  $6. 1 million.  It  then  reduced  that 
award  by  $625,000  - the  amount  Turner’s 
estate  received  from  the  City  of  Charlotte 
- and  by  the  $40,000  received  from  Food 
Lion’s  workers’  compensation  plan.  Thus, 
the  remittitur  judgment  against  TASER 
totaled  $5,491,503.65. 

Turner’s  estate  accepted  the  reduced 
award  on  April  20, 2012.  TASER  has  since 
filed  an  appeal  with  the  Fourth  Circuit, 
which  remains  pending.  See:  Fontenot  v. 
TASER  International,  U.S.D.C.  (WD.  NC), 
Case  No.  3:10-cv-00125-RJC-DCK. 


families  with  the  prison  telephone  system, 
and  ideas  for  changing  it. 

In  the  past  six  months  more  than 
700  letters  have  arrived  at  the  FCC  from 
prisoners,  their  family  members  and  other 
people  concerned  about  this  issue,  describ- 
ing the  personal  and  financial  costs  of 
high  prison  phone  rates. 

“When  Global  Tel  Link  took  over 
phone  services  [in  Mississippi]  the  prices 
skyrocketed,”  wrote  Michael  Herrin,  at 
SMCI  in  Leakesville,  Mississippi.  “My 
sister  and  mother  live  in  Alabama.  In 
order  for  us  to  speak  $50.00  must  be  paid 
up  front  for  30  minutes.  $8.50  is  initially 
deducted  leaving  a credit  of  $41.50  for 
which  I can  only  talk  for  approximately 
20  minutes.  No  family  can  afford  to  spend 
$50.00  for  a 20  minute  conversation.” 

“Mothers,  fathers,  brothers,  and 
sisters  as  well  as  children  are  being  torn 
apart  because  it  is  impossible  to  talk  to 
one  another,”  he  added. 

“I  delivered  my  daughter  while  incar- 
cerated and  I am  yearning  to  bond  with 
her  in  any  way  possible,  especially  via 
telephone  where  she  can  hear  and  learn  to 
recognize  her  mother’s  voice,”  said  Jodie 
Cobb,  at  Lee  Arrendale  State  Prison  in 
Alto,  Georgia.  “If  only  the  rates  for  collect 
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calls  in  the  state  penitentiary  were  more 
affordable  to  the  working,  struggling  and 
often  very  poor  classes  then  I might  get 
the  privilege  of  hearing  my  daughter  say, 
‘Hello,  Mommy’  or  a simple  ‘I  love  you.’ 
This  is  a big  deal  to  prisoners  such  as 
myself  who  do  not  get  visits.” 

Interstate  calls  from  Georgia  prisons 
are  among  the  most  expensive  in  the  coun- 
try. Upon  accepting  an  interstate  collect 
call,  the  recipient  pays  a $3.95  connection 
fee  plus  $.89  per  minute.  A 1 5-minute  long 
distance  collect  call  from  Georgia  costs 
$17.30.  Calls  from  county  jails  are  no  dif- 
ferent; as  of  2012,  the  Clayton  County  Jail, 
Cobb  County  Jail,  DeKalb  County  Jail, 
Fulton  County  Jail  and  Dougherty  County 
Jail  charged  the  same  $3.95  connection 
fee  plus  $.89  per  minute  rate  for  collect 
interstate  calls.  Phone  calls  from  Georgia 
jails  are  also  riddled  with  service  fees,  such 
as  a $6.00  charge  that  people  have  to  pay 
to  deposit  funds  into  their  account  using 
credit  or  debit  cards  by  telephone. 

“My  wife  and  family  struggle  to  make 
ends  meet  outside  of  prison  so  they  very  rarely 
have  any  money  to  place  on  a phone  account 
so  I can  call  them,”  wrote  Keith  Connors,  at 
SCI-Mahanoy  in  Frackville,  Pennsylvania. 
“It  costs  over  five  dollars  for  a fifteen-minute 
phone  call,  my  family  can’t  afford  it  and  I 
most  certainly  can’t  afford  it....  When  I sit  out 
in  the  dayroom  and  look  over  at  the  phones 
I imagine  myself  on  one  of  them  speaking  to 
my  children  reassuring  them  that  daddy  is  fine 
and  that  I’ll  be  home  soon.” 

It  is  important  to  keep  pressure  on  the 
FCC  to  act  on  the  Wright  Petition,  espe- 
cially now  that  the  Commissioners  have 
indicated  they  will  consider  taking  action. 
Please  see  the  Campaign  for  Prison  Phone 
Justice  flyer  on  page  37  of  this  issue  of  PLN 
for  updated  instructions  on  how  to  submit 
a comment  to  the  FCC.  Prison  Legal  News 
is  a partner  organization  in  the  Campaign 
for  Prison  Phone  Justice,  along  with  MAG- 
Net  and  Working  Narratives. 

PLN  wants  to  acknowledge  prisoners 


at  the  following  facilities,  where,  based  on 
the  volume  of  comments  submitted  to 
the  FCC,  it  is  clear  they  have  been  doing 
serious  organizing  around  prison  phone 
issues:  Sussex  II  State  Prison  in  Waverly, 
VA;  SCI-Dallas  in  Dallas,  PA;  SCI- Albion 
in  Albion,  PA;  SCI-Forest  in  Marienville, 
PA;  SCI-Somerset  in  Somerset,  PA;  SCI- 
Huntingdon  in  Huntingdon,  PA;  Women’s 
Huron  Valley  Correctional  Facility  in  Yp- 
silanti,  MI;  Thumb  Correctional  Facility 
in  Lapeer,  MI;  Buckingham  Correctional 


A New  York  appellate  court  has  upheld 
a lower  court’s  decision  that  the  cost 
for  medical  records  requested  by  prisoners 
or  their  representatives  under  the  Freedom 
of  Information  Law  (FOIL)  is  no  more 
than  $.25  per  page. 

The  Legal  Aid  Society  (LAS)  sought 
disclosure  of  certain  medical  records 
from  the  New  York  State  Department  of 
Correctional  Services  (NYSDOCS)  under 
FOIL,  which  specifies  a statutory  limit  on 
costs  of  $.25  per  page.  The  NYSDOCS 
agreed  to  disclose  the  records,  but  only  un- 
der Public  Health  Law  § 18,  and  imposed 
a copying  fee  of  $.50  per  page.  The  LAS 
filed  a CPLR  article  78  proceeding  in  state 
court  to  compel  production  of  the  medical 
records  pursuant  to  FOIL  at  a cost  of  no 
more  than  $.25  per  page. 

The  Supreme  Court  of  Dutchess 
County  ordered  production  of  the  records 
at  a cost  not  to  exceed  $.25,  and  NYS- 
DOCS appealed. 

The  Supreme  Court  of  New  York, 
Appellate  Division,  Second  Judicial  De- 
partment upheld  the  lower  court,  finding 
there  was  no  statutory  exemption  under 
FOIL  for  medical  records,  even  if  they 
could  also  be  obtained  under  section  18 
of  the  Public  Health  Law. 

“FOIL  imposes  a broad  standard 


Facility  in  Dillwyn,  VA;  Anamosa  State 
Penitentiary  in  Anamosa,  IA;  and  Stat- 
eville  Correctional  Center  in  Joliet,  IL.  A 
special  acknowledgment  goes  to  prisoners 
at  SCI-Greene  in  Waynesburg,  PA,  who 
have  submitted  more  than  80  letters  to  the 
FCC  in  support  of  the  Wright  Petition. 

It  is  only  through  such  concerted 
efforts  that  we  can  make  a difference 
and  effect  change,  and  PLN  extends  our 
thanks  to  everyone  who  has  contacted  the 
FCC  concerning  this  issue.  FB 


of  open  disclosure  upon  agencies  of 
the  government  [and][d]ocuments  in  the 
possession  of  public  agencies  are  pre- 
sumptively discoverable  under  FOIL, 
unless  the  agency  can  point  to  a specific 
statutory  exemption,”  the  appellate  court 
wrote.  “Here,  there  is  no  such  statutory 
exemption.  The  fact  that  an  individual 
‘could  obtain  his  records  ...  pursuant  to 
section  18  [of  the  Public  Health  Law] 
does  not  diminish  his  right  to  obtain  them 
under  FOIL.’” 

Following  the  decision,  NYSDOCS 
issued  a Memorandum  dated  January  6, 
2012  that  updated  its  copying  policies  and 
ordered  that  all  medical  records  requests 
be  assessed  a copying  charge  of  $.25  per 
page  regardless  of  which  law  the  request 
was  made  under.  The  memo  also  stated 
that  access  to  medical  records  cannot  be 
denied  due  to  inability  to  pay,  referring  to 
Directive  2788. 

New  York  attorney  Steven  Banks  rep- 
resented the  Legal  Aid  Society  on  appeal. 
See:  Legal  Aid  Society  v.  New  York  State 
Department  of  Correctional  Services,  88 
A.D.3d  793,  930  N.Y.S.2d  887  (N.Y.A.D. 
2 Dept.  2011).  PI 
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Johnny  Cash  and  His  Prison  Reform  Campaign 


On  July  26,  1972,  three  grizzled-look- 
ing men  dressed  uneasily  in  suits  gave 
evidence  at  a U.S.  Senate  subcommittee 
on  prison  reform.  Two  of  the  men  were 
former  prisoners  of  some  of  the  tough- 
est prisons  in  the  U.S.  - the  third  was 
the  country  and  western  singer,  Johnny 
Cash. 

Cash’s  famous  live  albums  recorded 
at  Folsom  Prison  and  San  Quentin  are  the 
stuff  of  music  legend  - likely  to  feature 
on  any  critic’s  list  of  defining  albums  of 
the  1960s. 

But  it’s  much  less  well-known  that 
these  were  only  two  of  many  prison 
concerts  Cash  played  over  the  course  of 
almost  30  years. 

Fitting  the  gigs  in  around  his  relent- 
less touring  schedule,  the  “Man  in  Black” 
performed  for  prisoners  all  over  the  U.S., 
always  unpaid,  and  in  the  process  became 
a passionate  and  vocal  spokesman  for 
prisoners’  rights. 

“He  always  identified  with  the  un- 
derdog,” says  Tommy  Cash,  Johnny’s 
youngest  brother.  “He  identified  with 
the  prisoners  because  many  of  them  had 
served  their  sentences  and  had  been  reha- 
bilitated in  some  cases,  but  were  still  kept 
there  the  rest  of  their  lives.  He  felt  a great 
empathy  with  those  people.” 

The  roots  of  Cash’s  empathy  lie  as  far 
back  as  1953,  when  as  a 21-year-old  radio 
operator  in  the  U.S.  Air  Force,  he  saw  the 
film  Inside  the  Walls  of  Folsom  Prison  and 
was  inspired  to  write  a song. 

Folsom  Prison  Blues,  released  two 
years  later,  after  Cash  had  signed  to  Sun 
Records,  turned  the  young  singer  into  a 
star. 

The  song,  and  in  particular  the  now- 
notorious  line  “I  shot  a man  in  Reno,  just 
to  watch  him  die,”  was  sung  with  such  raw 
menace  that  many  assumed  Cash  knew 
what  he  was  talking  about. 

“There’s  people  today  that  you  can  talk 
to  and  they  will  believe  that  he  actually  did 
that,”  says  W.S.  “Fluke”  Holland,  Johnny’s 
larger-than-life  former  drummer. 

“Johnny  Cash  shot  a man  to  watch 
him  die.  He  was  a mean  dude,”  he  chuck- 
les then  shakes  his  head.  “The  only  time 
he  was  in  prison  is  when  we  played  in 
them.” 

This  is  one  of  the  ironies  of  Cash’s 
prison  reform  crusade.  The  very  thing  that 
made  convicts  connect  with  him,  and  U.S. 


by  Danny  Robins 

senators  hang  on  his  every  word  - the  air 
of  authenticity  that  stemmed  from  the 
belief  he  had  served  hard  time  himself  - 
was  in  reality  a misconception. 

“Cash  had  been  behind  bars,”  says 
his  biographer  Michael  Streissguth.  “But 
these  were  one-night  stays  in  jail  after 
drunk  and  disorderly  arrests.” 

His  popularity,  fueled  by  the  des- 
perado image,  made  him  a refreshing 
antidote  to  the  clean-cut  pop  stars  of  the 
era.  Cash  did  little  to  dispel  the  growing 
myth  around  him. 

One  result  was  that  he  began  to  re- 
ceive invitations  to  perform  in  prisons.  He 
played  his  first  prison  concert  in  1957  at 
the  Huntsville  State  Prison  in  Texas.  Many 
more  followed. 

The  unique  energy  of  these  appearanc- 
es was  captured  in  1968  on  the  At  Folsom 
Prison  recording.  The  album  cemented 
Cash’s  outlaw  image  and  reignited  his 
career,  which  had  been  floundering  in  the 
mid-60s  as  he  battled  drug  addiction. 

Columbia  Records,  which  had  only 
reluctantly  agreed  to  Cash’s  request  to  re- 
cord at  the  prison  and  then  half-heartedly 
marketed  the  release,  was  taken  aback. 
But  Cash  had  undeniably  caught  the 
public  mood. 

The  growing  civil  rights  movement 
had  put  the  thorny  issue  of  how  to  deal 
with  America’s  huge  prison  population 
firmly  on  the  agenda. 

“In  the  1960s  in  America,  there  was 
a growing  realization  that  prisons  were 
ineffective,”  says  Streissguth.  “They  were 
merely  training  inmates  to  be  better  crimi- 
nals. So  the  recidivism  rate,  people  coming 
back  to  incarceration,  was  very  high.” 

Cash,  an  ardent  believer  in  the  power 
of  rehabilitation  over  punishment,  became 
the  go-to  voice  for  the  media  on  this  new 
hot  topic. 

“I  think  Cash  had  a feeling  that 
somehow  he  had  been  endowed  with  this 
fame  in  order  to  do  something  with  it,  and 
one  of  the  ways  he  could  do  something 
with  it  was  talking  about  prison  reform,” 
says  Streissguth,  who  also  believes  Cash’s 
deeply-held  religious  beliefs  were  a factor 
in  his  championing  of  the  cause.  “He  con- 
nected with  the  idea  that  a man  could  be 
redeemed.” 

If  American  prisons  were  failing, 
nowhere  was  this  more  true  than  in  Cash’s 
home  state  of  Arkansas. 


By  1970,  the  entire  state  penal  system 
had  been  declared  “unconstitutional”  by 
a federal  judge  after  a series  of  scandals 
throughout  the  60s  involving  the  physical 
and  sexual  abuse  of  prisoners,  torture, 
inadequate  living  conditions,  and  the  out- 
dated and  corrupt  “trustee  system.” 

“Trustees  were  prisoners  guarding 
other  prisoners,”  says  Colin  Woodward 
from  the  UALR  Center  for  Arkansas 
History  and  Culture.  “It  really  echoed  the 
way  people  worked  under  slavery.  Under 
slavery  a lot  of  the  time  the  slave  drivers 
were  actually  slaves  themselves  and  that’s 
what’s  replicated  here.” 

Clearly,  a system  where  armed  pris- 
oners policed  their  fellow  prisoners  in  the 
absence  of  any  civilian  guards  was  mas- 
sively open  to  abuse. 

“It  was  the  closest  thing  to  hell  this 
side  of  hell,”  says  Daniel  Merry,  a folk 
singer  in  his  own  right,  as  he  remembers 
life  in  Cummins,  then  the  worst  of  Arkan- 
sas’ prisons  and  arguably  one  of  the  worst 
in  the  world  at  that  time. 

Merry,  now  in  his  60s,  was  sent  to 
Cummins  for  eight  months  in  1969  for 
the  crime  of  marijuana  possession.  “I’d 
say  life  down  there  on  a daily  basis  was 
pretty  scary,”  he  says. 

“I  seen  a lot  of  inmates  get  killed. 
One  of  their  favorite  ways  was  to  give  you 
what  they  call  a ‘blanket  party.’  When  you 
go  to  sleep,  a bunch  of  old  things  run  up 
and  throws  a blanket  over  you  and  sticks 
a bunch  of  homemade  knives  in  you.” 

When  Johnny  Cash  and  his  touring 
roadshow  arrived  to  perform  at  Cum- 
mins in  April  1969,  it  must  have  seemed 
like  a rare  ray  of  light  to  prisoners  such 
as  Daniel  Merry. 

Cash  came  at  the  invitation  of  Win- 
throp  Rockefeller,  a scion  of  the  wealthy 
American  family,  who  had  been  elected 
state  governor  in  1966  with  a mandate  to 
overhaul  the  corrupt  and  abusive  prison 
system. 

Rockefeller  was  the  first-ever  Republi- 
can governor  of  Arkansas.  Cash  was  from 
a family  of  Democrats,  but  saw  something 
he  liked  in  Rockefeller  and  joined  him  in 
1968  on  his  re-election  campaign  trail, 
playing  concerts  and  promoting  their 
mutual  call  for  reform. 

By  the  time  of  the  Cummins  concert, 
Cash  was  close  to  the  peak  of  his  career. 
In  February  1969  he  had  recorded  the 
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follow-up  to  Folsom  Prison,  Live  at  San 
Quentin,  which  would  go  on  to  sell  even 
better  than  its  predecessor,  and  ABC  had 
just  commissioned  the  weekly  Johnny 
Cash  Show  which  would  turn  him  into  a 
prime  time  TV  star. 

As  well  as  singing  for  the  prisoners, 
Johnny  used  the  platform  of  the  concert, 
which  was  being  Limed  for  local  TV,  to  put 
his  money  where  his  mouth  was,  offering 
to  donate  $5,000  of  his  own  money  to 
build  a prison  chapel  - and  publicly  chal- 
lenging Governor  Winthrop  Rockefeller 
to  match  his  donation. 

“Old  Winthrop,  that  day  he  wrote  a 
check  for  Lve  grand  and  put  it  in  the  cha- 
pel fund,”  smiles  Daniel  Merry,  savoring 
the  memory. 

Cummins  today  is  a very  different 
place  than  the  “dark  and  evil  world”  a 
federal  judge  declared  unconstitutional 
in  1970.  It’s  a modern  prison  focused  on 
reforming  prisoners  and  preparing  them 
for  a return  to  society. 

The  chapel  for  which  Cash  had 
campaigned  so  passionately  is  one  of  the 
lasting  legacies,  not  only  of  Cash’s  visit  to 
Cummins  but  of  his  entire  prison  reform 
crusade.  It  is  durable  concrete  evidence  of 
Cash’s  interest  in  and  commitment  to  the 
men  he  met  behind  bars. 

Wilson  Banks,  the  present-day  chap- 
lain, tells  me  there  are  still  two  or  three 
lifers  at  Cummins  who  were  there  over  40 
years  ago  when  the  Man  in  Black  came 
to  visit.  “They  say  that  he  touched  their 
lives.” 

Cash’s  conversations  with  the  men 
he  met  at  Cummins  clearly  touched  him, 
too.  At  the  1972  U.S.  Senate  hearing, 


Cash  relayed  stories  of  some  of  the  worst 
abuses  he  had  heard  of  on  his  prison  visits, 
including  the  harrowing  tale  of  a 1 5-year- 
old  boy  who  died  of  injuries  caused  by  his 
rape  at  an  Arkansas  prison. 

Former  prisoner  Daniel  Merry  says 
he  remembers  the  boy  and  there  were 
“many  more  like  him.” 

Cash  not  only  outlined  to  the  sena- 
tors on  Capitol  Hill  what  he  thought  was 
wrong  with  the  American  penal  system, 
he  also  told  them  how  he  believed  it  could 
be  improved. 

His  proposals  included  the  separation 
of  brst-timers  and  hardened  criminals, 
the  reclassihcation  of  offenses  to  keep 
minor  offenders  out  of  prison,  a focus 
on  rehabilitation  rather  than  punishment, 
and  counseling  to  prepare  convicts  for  the 
outside  world  and  reduce  the  possibility 
of  them  reoffending. 

At  a time  when  countries  around  the 
world  are  still  wrestling  with  the  question 
of  how  to  handle  those  they  incarcerate, 
many  of  the  issues  Cash  raised  that  day 
feel  just  as  relevant  today. 

The  fact  that  we  are  still  debating 
them  40  years  later  suggests  Cash  failed. 
But  did  he? 

The  sweeping  reforms  he  advocated  to 
politicians  may  not  have  come  into  force  in 
his  lifetime,  and  some  have  still  not  been 
achieved  even  now,  but,  using  the  power 
of  his  celebrity,  he  took  the  debate  from 
politicians’  offices  and  the  inside  pages  of 
broadsheet  newspapers,  into  public  hearts 
and  minds. 

Cash  himself  said  during  the  U.S. 
Senate  hearing,  “people  have  got  to  care 
for  prison  reform  to  come  about.”  His 


greatest  legacy  is  that  he  made  people 
care,  through  his  public  statements,  but 
most  powerfully  and  effectively,  through 
his  music. 

For  the  average  person,  listening  to 
one  of  Cash’s  prison  albums,  with  their 
songs  of  prison  life,  interspersed  with 
convicts’  shouts,  warders’  tannoy  an- 
nouncements and  rattling  keys,  was  to  be 
transported  into  a world  that  was,  until 
then,  largely  unknown  or  ignored. 

It’s  unlikely  the  changes  at  Cummins 
and  other  American  prisons  - and  the 
push  towards  a view  of  imprisonment  that 
tempers  punishment  with  rehabilitation  - 
would  have  come  about  without  this  shift 
in  public  perception. 

Cash  successfully  humanized  the 
prison  population  and  gave  them  a voice. 
He  had  a unique  ability  to  get  inside  the 
heads  of  these  forgotten  and  ignored  men 
and  understand  the  problems  facing  them 
- the  roar  from  the  prisoner  audience  that 
can  be  heard  on  Live  at  San  Quentin  when 
he  launches  into  the  provocative  angry 
title  track  is  testimony  to  this. 

Perhaps  Cash’s  impact  is  best  summed 
up  in  the  words  of  Senator  Quentin  N. 
Burdick,  one  of  the  men  he  addressed  at 
the  U.S.  Senate  in  1972. 

Having  heard  Cash’s  testimony,  Bur- 
dick said,  quite  simply:  “We  need  more 
Johnny  Cashs,  I guess.”  FI 

Danny  Robins  is  a presenter,  writer,  jour- 
nalist and  comedian;  his  website  is  www. 
dcnmyrobins.com.  This  article  was  origi- 
nally published  by  the  BBC  World  Service 
on  January  22,  2013;  it  is  reprinted  with 
permission. 
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Florida:  When  Jack  Bates  Rider  III 
signed  up  for  a training  class  to  become  a 
corrections  officer,  he  likely  didn’t  expect 
to  be  arrested.  He  should  have,  though, 
as  he  was  wanted  in  connection  with  the 
2007  strangulation  death  of  a woman  in 
Arizona.  The  U.S.  Marshals  Service  said 
Rider,  32,  was  taken  into  custody  on  a 
fugitive  warrant  after  leaving  the  training 
class.  He  was  booked  into  the  Escambia 
County  Jail  on  October  30,  2012. 

Ireland:  A Northern  Ireland  Prison 
Service  guard  was  ambushed  and  killed 
on  November  1 , 2012  in  County  Armagh. 
David  Black,  who  was  close  to  retirement 
after  serving  more  than  30  years  in  Ire- 
land’s prison  system,  was  shot  to  death 
as  he  drove  to  the  Maghaberry  jail,  where 
several  prominent  republican  prisoners  are 
held.  According  to  unconfirmed  witness 
reports,  his  assailant  used  an  automatic 
weapon  in  the  drive-by  shooting.  “Prison 
officers  and  police  officers  alike  are  aware 
of  the  deadly  threat  from  dissident  ter- 
rorists who  won’t  face  up  to  the  fact  that 
Northern  Ireland  has  moved  on  and  will 
not  go  back  to  its  awful  past.  We  must 
all  be  totally  vigilant  about  our  personal 
safety,”  said  Terry  Spence,  who  chairs  the 
Police  Federation  of  Northern  Ireland. 

Kentucky:  Senior  Judge  Martin  Mc- 
Donald, 54,  was  removed  from  a death 
penalty  case  on  October  24,  2012  by 
order  of  Chief  Justice  John  D.  Minton, 
Jr.  McDonald  had  threatened  to  strangle 
Assistant  Public  Advocate  David  Barron, 
and  called  Barron’s  case  “ridiculous,” 
“disgusting”  and  a “huge  waste  of  time.” 
The  case  involved  an  appeal  by  death  row 
prisoner  Roger  Dale  Epperson  based  on 
claims  of  ineffective  assistance  of  counsel. 
Judge  McDonald,  a former  deputy  sher- 
iff, referred  to  Epperson  as  a “carcass.” 
McDonald  had  been  removed  from  an 
unrelated  civil  case  in  September  2012 
after  he  reportedly  demonstrated  bias  and 
did  not  disclose  a conflict  of  interest. 

Louisiana:  Jason  Cantrell,  43,  a part- 
time  New  Orleans  city  attorney,  was  more 
than  embarrassed  when  a joint  fell  out 
of  his  pocket  in  October  2012.  While  he 
was  in  court.  In  front  of  police  officers. 
He  was  cited  for  simple  possession  of 
marijuana,  and  suspended  without  pay. 
Cantrell  handled  cases  in  traffic  court;  his 
wife,  who  was  running  for  city  council, 
said  he  should  seek  “professional  help.” 
He  resigned  following  the  joint-dropping 
incident. 
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News  in  Brief 

Nebraska:  Twelve  people  at  the 
Lancaster  County  jail,  including  prison- 
ers, were  taken  to  a hospital  on  October 
21,  2012  after  they  began  vomiting  and 
said  they  felt  light-headed.  According 
to  Lincoln  Fire  and  Rescue  Battalion 
Chief  Leo  Benes,  the  jail’s  cafeteria  was 
contaminated  with  carbon  monoxide  due 
to  an  equipment  malfunction.  No  serious 
injuries  were  reported. 

Pennsylvania:  On  October  24,  2012, 
former  Colwyn  police  officer  Trevor  Par- 
ham, 40,  was  found  not  guilty  of  using 
a Taser  on  a juvenile  offender  who  was 
handcuffed  and  shackled  in  a cell.  Parham 
admitted  that  he  had  Tasered  Da’Qwan 
Jackson,  17,  who  had  been  arrested  for 
disorderly  conduct,  after  Jackson  became 
agitated  and  began  cursing.  Parham  also 
admitted  that  he  sent  a text  message  to 
his  girlfriend,  another  officer,  which  said 
Jackson  “got  tased  in  the  cell,  lol.”  He  did 
not  file  a use  of  force  report  regarding  the 
incident.  Nevertheless,  he  was  acquitted 
of  simple  assault  and  official  oppression 
charges  following  a bench  trial.  “I’m  not  a 
bad  officer;  I’ve  never  been  accused  of  be- 
ing a bad  officer,”  said  Parham.  “It  was  just 
some  bad  political  circumstances.”  He  said 
he  would  appeal  his  job  termination. 

Pennsylvania:  Bedford  County  prison 
guard  Ryan  Scott  Clapper  was  fired  in 
September  2012  after  being  accused  of 
putting  handcuffs  and  leg  shackles  in  a 
freezer  before  placing  them  on  a female 
prisoner.  He  was  issued  a non-criminal 
citation  for  the  incident,  which  was  de- 
scribed as  “harassment”  in  a state  police 
report.  There  was  no  reported  explanation 
for  Clapper’s  sadistic  use  of  the  frozen 
shackles. 

Rhode  Island:  On  Sept.  7, 2012,  Kevin 
R.  Allard,  38,  a guard  at  the  privately- 
operated  Wyatt  Detention  Center,  pleaded 
guilty  to  child  molestation  charges  involv- 
ing a 12-year-old  girl.  He  was  sentenced 
to  25  years  with  13  suspended,  and  will 
have  to  register  as  a sex  offender  after 
his  release. 

Scotland:  According  to  an  October 
2,  2012  news  report  in  the  Daily  Record, 
Scots  prisoners  were  receiving  free, 
taxpayer-funded  Viagra  to  use  during 
home  visits.  Prison  officials  reportedly 
confirmed  a “limited  number”  of  prison- 
ers had  been  prescribed  the  drug.  “The 
SPS  policy  was  to  only  make  it  available 
under  prescription,  following  clinical 
assessment,  for  prisoners  undertaking 
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periods  of  home  leave,”  said  Tom  Fox, 
head  of  corporate  affairs  for  the  Scottish 
Prison  Service. 

South  Africa:  Three  prisoners  were 
killed  and  14  injured  in  October  2012 
when  an  explosion  damaged  a police 
transport  van  en  route  to  Johannesburg 
Central  Prison.  “There  was  an  explo- 
sion in  one  of  our  vehicles  at  the  traffic 
light  in  front  of  the  facility,”  said  police 
spokesman  Neville  Malila.  Two  prisoners 
attempted  to  escape  following  the  blast; 
one  was  shot  and  both  were  captured. 
“We  believe  the  explosion  was  the  result  of 
an  escape  attempt,”  stated  Cluster  Com- 
mander Major  General  Oswald  Reddy. 
Officials  think  prisoners  in  the  van  used 
a bomb  or  a grenade. 

South  Dakota:  On  October  15,  2012, 
state  prisoner  Eric  Robert,  50,  was  execut- 
ed by  lethal  injection  for  killing  a prison 
guard  during  an  unsuccessful  April  2011 
escape  attempt.  Robert  assaulted  guard 
Ronald  “RJ”  Johnson,  63,  with  a pipe, 
then  covered  his  head  in  plastic  wrap  while 
trying  to  escape  from  the  State  Peniten- 
tiary in  Sioux  Falls  with  fellow  prisoner 
Rodney  Berget,  50.  [See:  PLN,  Dec.  2011, 
p.50;  July  2011,  p. 50] . Robert  had  asked 
to  be  sentenced  to  death  and  waived  his 
appeals.  Berget,  who  also  received  a death 
sentence,  remains  on  death  row  while 
another  prisoner,  Michael  Nordman,  47, 
was  sentenced  to  life  for  providing  items 
used  in  Johnson’s  murder. 

Tennessee:  Former  state  court  judge 
James  F.  Taylor  pleaded  guilty  to  felony 
theft  charges  on  September  20,  2012.  He 
was  accused  of  forging  records  seeking 
payment  for  legal  work  he  did  not  per- 
form. [See:  PLN,  Sept.  2012,  p.  50].  Taylor- 
received  a 3-year  prison  sentence  plus  10 
years  on  probation,  and  was  ordered  to 
repay  $33,000  to  the  Administrative  Office 
of  the  Courts. 

Texas:  On  September  10,  2012,  six 
employees  at  the  Rio  Grande  Detention 
Center,  which  is  operated  by  private  prison 
company  GEO  Group,  pleaded  guilty  to 
federal  firearms-related  charges.  Abel  Rob- 
les, Hugo  Enrique  De  La  Rosa,  Ramiro 
Adolfo  Rodriguez  III,  Hugo  Ubaldo 
Castillo,  Jr.  and  Leticia  Adriana  Zamora 
were  charged  with  acting  as  “straw  buy- 
ers” to  obtain  firearms  for  other  people, 
including  defendant  Angel  Chavez.  They 
have  not  yet  been  sentenced. 

Utah:  In  October  2012,  the  Centers  for 
Disease  Control  and  Prevention  reported 
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that  a several-weeks-old  baked  potato 
was  the  cause  of  a botulism  outbreak  at 
the  Draper  Prison  in  Salt  Lake  County  a 
year  before.  The  potato  was  used  to  make 
a batch  of  pruno,  or  homemade  alcohol, 
and  the  resulting  outbreak  made  13  prison- 
ers sick  - including  8 who  were  diagnosed 
with  botulism.  Some  are  still  experiencing 
symptoms.  Botulism  can  cause  double 
vision,  difficulty  swallowing,  muscle  weak- 
ness and  paralysis,  and  can  sometimes  be 
fatal.  Following  the  outbreak  at  Draper, 
which  cost  the  state  almost  $500,000  in 
hospital  bills,  prison  officials  posted  flyers 


to  inform  prisoners  about  the  dangers  of 
botulism  and  its  link  to  pruno. 

Washington:  Two  members  of  the 
Emergency  Response  Team  (ERT)  at  the 
Monroe  Correctional  Complex  - Lt.  Jerry 
Long  and  guard  Rodney  Hopf  - are  under 
investigation  in  connection  with  an  Octo- 
ber 2012  fight  outside  a Seahawks  game. 
The  fight  was  videotaped;  Long  and  Hopf 
were  suspended  while  prison  officials 
determine  if  they  violated  any  policies. 
Department  of  Corrections  spokesman 
Chad  Lewis  said  ERT  members  are  held 
to  a higher  standard  of  conduct. 


Washington:  On  September  18, 2012, 
Patrick  Drum,  34,  was  sentenced  to  life 
without  parole  for  murdering  two  reg- 
istered sex  offenders.  Drum  killed  his 
roommate,  Gary  Blanton,  28,  on  June  2, 
2012;  the  next  day  he  murdered  Jerry  Ray. 
When  questioned  by  a detective,  Drum 
said  he  killed  the  men  “because  they  were 
sex  offenders.”  Blanton  was  convicted  of 
rape  when  he  was  a teenager,  while  Ray 
had  pleaded  guilty  to  raping  two  young 
children.  Drum  reportedly  said  he  would 
have  killed  more  sex  offenders  had  he  not 
been  caught. 
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West  Virginia:  Four  prisoners  at  the 
Western  Regional  Jail  in  Barboursville 
were  criminally  charged  in  September 
2012  for  forcibly  tattooing  another  pris- 
oner. Bradrick  A.  Napier,  38;  Stacy  C. 
Hatten,  35;  Frank  R.  Floyd,  27  and  Mat- 
thew G.  Haynes  face  charges  of  malicious 
wounding  as  a result  of  the  incident;  they 
are  accused  of  threatening  and  restrain- 
ing the  victim,  and  tattooing  a picture 
of  a penis  and  a phrase  on  his  back.  The 
phrase  was  not  identified  in  news  reports 


but  most  likely  was  not  flattering. 

West  Virginia:  On  October  28,  2012, 
the  Charleston  Gazette  reported  that  Wil- 
liam Roy  Wilson,  29,  a former  guard  at  the 
Southern  Regional  Jail,  collected  $3,100 
in  severance  pay  while  incarcerated  at  the 
same  facility  for  allegedly  sexually  abusing 
three  female  prisoners.  State  law  requires 
that  employees  receive  their  severance  pay 
within  1 5 days  after  they  are  terminated.  The 
state  police,  which  investigated  Wilson,  said 
he  gave  the  prisoners  cigarettes  in  exchange 
for  sex.  He  is  being  held  on  a $75,000  bond 
and  has  not  yet  gone  to  trial. 

Wisconsin:  Jerry  Friedl,  27,  a former 


Monroe  County  jail  guard  charged  with 
four  felony  counts  of  sexual  assault  for 
having  a sexual  relationship  with  a 33- 
year-old  female  prisoner,  pleaded  no 
contest  to  a reduced  charge  and  was  sen- 
tenced on  October  29, 2012  to  six  months 
in  jail  and  four  years  of  probation.  He 
will  also  have  to  register  as  a sex  offender. 
Friedl  wrote  letters  to  the  prisoner,  kissed 
and  fondled  her  in  areas  outside  the  view 
of  security  cameras,  and  gave  her  candy. 
“That’s  not  just  inappropriate  behavior,” 
said  Assistant  Attorney  General  Karie 
Cattanach.  “It’s  criminal.  It’s  exploitative. 
And  it’s  wrong.”  P 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners.  Publishes  the  NPP  Journal 
(available  online  at:  www.aclu.org/national- 
prison-project-journal-fall-201 1)  and  the 
Prisoners’  Assistance  Directory  (write  for 
more  information).  Contact:  ACLU  NPP,  915 
15th  St.  NW,  7th  FL,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  in  prison  - contact  them  if 
you  are  not  receiving  proper  HIV  medication 
or  are  denied  access  to  programs  due  to  HIV 
status.  Contact:  CHJ,  900  Avila  Street,  Suite 
102,  Los  Angeles,  CA  90012.  HIV  Hotline: 
(214)  229-0979  (collect  calls  from  prisoners 
OK),  www. centerforhealthj ustice.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  Florida,  California,  New  York,  Tex- 
as and  Louisiana.  Publishes  The  Abolitionist 
newsletter.  Contact:  Critical  Resistance,  1904 
Franklin  Street  #504,  Oakland,  CA  94612 
(510)  444-0484.  www.criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit 
organization  dedicated  to  working  to  free 
prisoners  who  were  wrongfully  convicted. 

The  Project  represents  innocent  individuals  in 
post-conviction  legal  proceedings;  typical  cas- 
es involve  DNA  testing,  coerced  confessions, 
police  misconduct,  the  use  of  faulty  evidence, 
junk  science  and  faulty  eyewitness  testimony, 
and  ineffective  assistance  of  counsel  claims. 
Contact:  The  Exoneration  Project,  312  North 


May  Street,  Suite  100,  Chicago,  Illinois  60607 
(312)  789-4955.  www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage  of 
wrongful  convictions  and  how  and  why  they 
occur.  Their  content  is  available  online,  and 
includes  all  back  issues  of  the  Justice  Denied 
magazine  and  a database  of  more  than  3,000 
wrongly  convicted  people.  Contact:  Justice 
Denied,  PO.  Box  68911,  Seattle,  WA  98168 
(206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates  for 
rehabilitative  opportunities  for  prisoners  and 
less  reliance  on  incarceration.  Publishes  the 
CURE  Newsletter.  $2  annual  membership  for 
prisoners.  Contact:  CURE,  PO.  Box  2310,  Na- 
tional Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy  re- 
search and  advocacy  organization  that  works 
for  a fair  and  effective  criminal  justice  system 
by  promoting  sentencing  reform  and  alterna- 
tives to  incarceration.  They  produce  excellent 
reports  on  topics  related  to  sentencing  policy, 
racial  disparities,  drug  policy,  juvenile  justice 
and  voting  rights/disenfranchisement,  which 
are  available  online.  Contact:  The  Sentencing 
Project,  1705  DeSales  St.  NW,  8th  FL,  Wash- 
ington, DC  20036  (202)  628-0871.  www. 
sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2012  until  further  notice).  $6.00  S/FI  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  |__| 

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lanyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  / paperback  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  I 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  | | | 

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews,  net- 
working  and  much  more!  1056  

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate  themselves.  1083  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 240  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  ori 
friends  facing  criminal  charges.  1084 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  F 

claims  arising  from  accidents.  1075  |__| 


The  Redbook:  A Manual  on  Legal  Style,  by  Bryan  A.  Garner,  2nd  edi- 
tion, 544  pages.  $48.00.  This  book  provides  a comprehensive  guide  to  the 
essential  elements  of  legal  writing,  including  grammar  and  F 
style,  with  a discussion  of  writing  rules  and  exceptions.  1089  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the 
burden  of  proof  and  much  more.  1086  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $38.00.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including 
prosecution  and  adjudication.  1090  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  603  pages.  $38.00.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  

High  Court  Case  Summaries  on  Criminal  Law,  Keyed  to  Johnson,  7th 
edition.  $38.00.  Extensive  criminal  case  law  analyses,  includ- 
ing procedural  basis,  facts,  decision  and  rationale.  1087  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant  I- 
now  than  when  it  first  appeared  40  years  ago.  1016  

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available)  I I | 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$30 

$ 60 

$ 90 

$120 

Individuals 

$35 

$ 70 

$105 

$140 

Professionals 

(Attorneys,  agencies,  libraries) 

$90 

$180 

$270 

$360 

Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  53 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  as  of  7-31-201 1) 


VISA 

MasterCant 

II 

Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  what  is  entered  below  □ 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $18  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  6 bonus  issues  for  54  issues  total! 
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Books  or  Index  Orders  (No  s/H  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50!)  Qty. 


Name: 

DOC#: 

Suite/Cell: 

Agency/Inst: 

Address: 

City/State/Zip: 


Add  $6.00  S/H  to  Book  Orders  UNDER  $50 
VT  residents  ONLY  add  6%  to  Total  Book  Cost 

Total  Amount  Enclosed: 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your 
long  distance,  out-of-state,  and  international 
calls  from  all  Federal  prisons,  county  jails  and 
State  prisons. 

Call,  write,  e-mail  or  have  your  loved  ones 
check  out  our  website  for  more  information! 


Garantizamos  ahorro  de  hasta  el  90%  en  tus 

llamadas  de  larga  distancia  inter-estales  e interna- 
cionales  desde  todas  las  carceles  federales,  locales 
y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre 
en  nuestra  pagina  web  para  mas  informacion. 


WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS 
TO  PLN  SUBSCRIBERS:  ONE  FREE  MONTH  OF 
SERVICETO  ALL  NEW  SUSCRIBERSTO  OUR  US 
DOMESTIC  PLANS  - (PROMO  CODE:  PLNUSA)  - 

OR  100  FREE  INTERNATIONAL  MINUTES  FOR 

NEW  INTERNATIONAL  SUBSCRIBERS  - (PROMO 


ESTAMOS  OFRECIENDO  DOS  PROMOCIONES 
ESPECIALES  PARA  SUSCRIPTORES  PLN:  SERVICIO 
GRATIS  POR  UN  MEZ  ATODOS  LOS  NUEVOS  CLI- 
ENTES  QUE  SE  SUSCRIBANA  NUESTRO  PLAN  DO- 
MESTICO  - ( CODIGO  DE  PROMOCION:  PLNUSA) 

- O 100  MINUTOS  INTERNACIONALES  GRATIS 
PARA  NUEVOS  CLIENTES  QUE  SUSCRIBAN  EL 
PLAN  INTERNACIONAL  - (PROMO  CODE:  PLNINTL) 

Se  aplican  restricciones! 

3r 


CODE:  PLNINTL).  Some  restrictions  apply. 

Spain  Telecom,  Inc. 

1 220  Broadway  - #803 
New  York,  NY  10001 
www.inmatefone.com  Start  Saving  Today! 

clients@inmatefone.com 


Call:  1(845)326-5300 

Espanol:  1(845)342-8110 


Inmatefone 

Keeping  You  In  Touch 


wis  Personal 
Injury  Claim 


Order  from  Prison  Legal  News 

Add  $6  shipping  for  orders  under  $50 

Prison  Legal  News 

P.O.  Box  2420 

West  Brattleboro,  VT  05303 

Phone:  802  579-1309 

www.prisonlegalnews.org 


Great  Self-Help  Book  Deals 

From  Prison  Legal  News! 


How  to  Win  Your  Personal  Injury 
Claim 

$34.99 

How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 

• deal  with  uncooperative  doctors,  lawyers 
and  insurance  companies 

• counter  the  special  tactics  insurance 
companies  use 

• prepare  a claim  for  compensation 

• negotiate  a full  and  fair  settlement 


The  Criminal  Law 

Handbook 

$39.99 


Represent 
Yourself  r Court 


Represent  Yourself 
in  Court 
$39.99 


!T»n»i 

Legal 

Research 

Deposition 

Handbook 

Legal  Research  Nolo’s  Deposition 

$49.99  Handbook 

$34.99 


• stay  on  top  of  your  case  if  you  hire  a lawyer 


NOLO 

YOUR  LEGAL  COMPANION 


Prison  Legal  News 


55 


February  2013 


Prison  Legal  News 

P.O.  Box  2420 

West  Brattleboro,  VT  05303 

Change  Service  Requested 


Non-Profit  Org. 
U.S.  Postage 
PAID 

Portland  OR 
Permit  No.  3142 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issue  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  02/2013  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 

3RD  STRIKE?  WRONGLY  CONVICTED?  ?ERR0RS? 


ATTENTION!!  CA  3™  STRIKERS  DON’T  BE  LEFT  OUT  OR  WAIT  FOR  THE  SYSTEM.  WE  CAN  HELP! 

INMA  TE  LEGAL  HELP  411  FREEDOM  ANGELS 


Brian  P - “They  helped  me  remove  4 life  sentences 
“Big”  D McGowen  - Back  into  Court,..  And  SET  FREE 
Tyron  S.  - 38  years  deducted..  FREE  NOW! 

PERSONALIZED  & REASONABLY  PRICED 


EVEN  YOUR  ODDS 


ADVANCED  LEGAL  SERVICES 
SUCCESSFUL  WINNING  STRATEGIES 

Wm  We  find  the 

MISSING 

facts  & information  that 
were  never  considered 
or  heard  in  your  case 
originally. 

OUR  GOAL:  Evidentiary  Hearinq  for  YOU! 

MAKE  FREEDOM  A PRIORITY? 

HAVE  FAMILY  / FRIENDS  CALL  NOW 

PLANHELP@41 1 FreedomANGELS.com  ^ , _ _ _ , _ ...... 

HABEAS  Booklet  ~ $20  PayPal  or  Stamps  24/7  Call  NOW!  1 855  41 1 ANGELS  (2643) 


WRITS~MOTIONS~BRIEFS 

3RD  STRIKERS  GO  to  TOP  of  the  List 

• Post  Conviction  Relief  Assistance 
•Writ  Of  Habeas  Corpus-state  / Federal 

• Sentence  Modifications 

• Pre-Post  Parole  Board 
In  House  Legal  Investigators 

• Resolve  Warrants  on  pending  cases 
•MANY  Other  Legal  Services 

JACKSON  & ASSOCIATES  LAW  CENTERS 
402  W.  Broadway  4th  FI.,  San  Diego,  CA  92101 

41 1 FreedomANGELS.com 


WWW." 


AGGRESSIVE  REPRESENTATION  to  PROTECT  YOUR  RIGHTS 


H Prison  logal  News 


VOL  24  No.  3 

ISSN  1075-7678 


Dedicated  to  Protecting  Human  Rights  March  201 3 


Abuse  in  Los  Angeles  Jails  Leads  to  Investigations, 
Lawsuits  and  Eventual  Reforms 

by  Mike  Brodheim  and  Alex  Friedmann 


ITH  SEVEN  FACILITIES  THAT  HOUSE 

from  15,000  to  18,000  prisoners,  Los 
Angeles  County’s  jail  system  is  the  nation’s 
largest  - and,  arguably,  among  the  most 
dangerous  in  terms  of  staff-on-prisoner 
violence. 

The  jail  system,  operated  by  the  Los 
Angeles  County  Sheriff’s  Department 
(LASD),  is  facing  an  investigation  by  the 
FBI  into  allegations  of  corruption  and 
abuse,  as  well  as  multiple  lawsuits.  SherifF 
Leroy  David  “Lee”  Baca,  70,  has  committed 
to  numerous  reforms  following  a report  and 
recommendations  by  the  Citizens’  Com- 
mission on  Jail  Violence,  but  people  familiar 
with  long-standing  problems  in  the  county’s 
jails  remain  skeptical. 
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A Continuing  Culture  of  Violence 

The  LASD  jail  system  has  been  under 
federal  court  oversight  since  the  1970s 
when,  following  a 17-day  trial,  an  injunc- 
tion was  issued  that  ordered  the  county  to 
improve  jail  conditions  - including  over- 
crowding, inadequate  exercise,  and  lack  of 
clean  clothing  and  telephone  access.  The 
American  Civil  Liberties  Union  (ACLU) 
had  initially  sued  Los  Angeles  County  in 
1975,  alleging  that  overcrowded  conditions, 
systematic  abuse  of  prisoners  by  sheriff’s 
deputies  and  inadequate  medical  care 
violated  the  Eighth  Amendment’s  ban  on 
cruel  and  unusual  punishment.  See:  Ru- 
therford v.  Baca, U.S.D.C.  (C.D.  Cal.),  Case 
No.  CV  75-04111  DDP.  [PLN,  March 
2007,  p.35], 

A renewed  deterioration  of  jail  con- 
ditions led  to  the  reopening  of  the  case 
in  1984.  Since  then,  a number  of  court- 
appointed  parties  and  experts,  including 
the  ACLU,  have  been  monitoring  condi- 
tions within  the  county’s  jail  system.  Other 
oversight  agencies  include  the  Office  of 
Independent  Review  (OIR)  and  Special 
Counsel  to  the  Los  Angeles  County  Board 
of  Supervisors. 

In  December  2010,  the  ACLU  asked 
the  federal  court  to  order  a new  trial  in 
the  case  based  on  what  it  described  as  “an 
escalating  crisis  of  deputy  violence,  abuse, 
and  inmate  suicides.”  Between  2006  and 
2011  there  were  5,630  use  of  force  incidents 
reported  in  county  jail  facilities,  and  accord- 
ing to  the  LASD’s  own  data,  deputies  are 
more  likely  to  use  force  against  mentally  ill 
prisoners.  Of  the  582  use  of  force  incidents 
reported  in  2011,  about  one-third  involved 
prisoners  with  mental  health  problems. 


In  the  past,  the  Sheriff’s  Department 
had  been  able  to  dismiss  the  majority  of 
allegations  of  abuse  and  misconduct  by 
stressing  that  “inmates  lie.”  What  made 
the  situation  different  this  time  was  that 
some  of  the  alleged  abuse  was  witnessed 
by  civilians  whose  firsthand  accounts  were 
not  so  easily  discounted. 

On  September  28,  2011,  the  ACLU 
National  Prison  Project  and  ACLU  of 
Southern  California  (ACLU-SC)  issued  a 
report  titled  “Cruel  and  Usual  Punishment: 
How  a Savage  Gang  of  Deputies  Controls 
LA  County  Jails.”  The  report  stated  that 
LASD  deputies  “have  attacked  inmates  for 
complaining  about  property  missing  from 
their  cells.  They  have  beaten  inmates  for 
asking  for  medical  treatment,  for  the  nature 
of  their  alleged  offenses,  and  for  the  color 
of  their  skin.  They  have  beaten  inmates  in 
wheelchairs.  They  have  beaten  an  inmate, 
paraded  him  naked  down  a jail  module,  and 
placed  him  in  a cell  to  be  sexually  assaulted. 
Many  attacks  are  unprovoked.  Nearly  all 
go  unpunished:  these  acts  of  violence  are 
covered  up  by  a department  that  refuses  to 
acknowledge  the  pervasiveness  of  deputy 
violence  in  the  jail  system.” 

The  report  cited  70  sworn  declara- 
tions detailing  abuse  by  deputies  that  were 
filed  with  the  district  court  in  Rutherford 
v.  Baca.  Among  the  declarations  were 
statements  from  victimized  prisoners,  an 
ACLU  monitor,  two  chaplains  and  a Hol- 
lywood producer,  Scott  Budnick,  who  had 
volunteered  his  time  at  the  jail  for  four  years, 
teaching  prisoners  how  to  write. 

Budnick,  who  produced  the  movies 
The  Hangover  and  The  Hangover  Part  II, 
said  that  he  had  witnessed  deputies  restrain 
andTaser  a prone  prisoner,  and  that  another 
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L.A.  Jail  Abuse  (cont.) 


deputy  later  boasted  to  him,  “Yeah,  we  fuck 
these  guys  up  all  the  time. ’’Budnick  was  “so 
disgusted”by  what  he  saw  and  heard  that  he 
stopped  visiting  the  jails  in  2008. 

One  of  the  chaplains,  Deacon  Paulino 
Juarez- Ramirez  with  the  Archdiocese  of 
Los  Angeles,  stated  that  he  had  witnessed 
three  incidents  where  prisoners  were  beaten 
by  deputies,  including  one  that  occurred 
inside  a chapel.  Following  the  third  inci- 
dent, at  the  Men’s  Central  Jail  (MCJ)  in 
2009,  Juarez- Ramirez  stopped  visiting  the 
facility  out  of  fear. 

Jail  prisoner  Jimmie  Knott  said  he  was 
incarcerated  at  the  MCJ  in  June  2010  when 
he  and  dozens  of  other  prisoners  were  lined 
up  in  a hallway,  waiting  to  receive  hepatitis 
shots.  He  asked  a deputy  if  he  could  get 
a new  pair  of  shoes,  since  his  were  falling 
apart.  In  response,  he  was  ordered  to  strip 
and  get  on  his  knees,  then  was  beaten  by  a 
number  of  deputies. 

“I  went  to  the  ground,”  he  said.  “They 
were  kneeing  me  in  my  ribs,  in  my  back,  in 
my  temple.  There  were  lots  of  blows  at  the 
same  time.  They  were  stepping  on  my  arms, 
but  my  hands  were  free  and  I was  trying 
to  cover  my  face  and  head  with  my  hands 
to  protect  myself.  Two  of  them  kept  telling 
me  to  put  my  hands  behind  my  back,  but  I 
couldn’t  because  they  were  stepping  on  my 
arm.  They  were  just  cussing  and  stuff,  telling 
me  to  put  my  hands  behind  my  back,  but 
they  wouldn’t  let  me.  I was  never  resisting.” 

Knott  said  he  was  scared  to  report  the 
incident,  since  the  deputies  had  threatened 
him  to  keep  quiet,  so  he  told  a nurse  that  he 
had  fallen  down  some  stairs.  “I  didn’t  even 
fight  with  the  deputies,”  he  stated.  “I  just 
asked  for  some  shoes.” 

The  ACLU  report  also  described  in- 
cidents in  which  deputies  used  “inmates 
against  other  inmates,  using  them  as 
pawns  to  carry  out  acts  of  violence.”  One 
such  incident  involved  detainee  Juan  Pablo 
Reyes,  who  was  brutally  beaten  by  depu- 
ties, resulting  in  a broken  eye  socket;  the 
deputies  then  paraded  him  naked  in  front 
of  other  prisoners  and  referred  to  him  as 
“gay.”  They  placed  him  in  a cell  with  gang 
members  who  assaulted  him  and  repeatedly 
raped  him  while  shoving  his  head  in  a toilet 
and  flushing  it.  Deputies  ignored  Reyes’ 
pleas  for  help. 

Additionally,  ACLU  monitor  Esther 


Lim  reported  that  in  January  2011,  while 
she  was  talking  with  a detainee,  she  wit- 
nessed two  deputies,  identified  as  Richard 
Garcia  and  Ryan  Hirsch,  beating  prisoner 
James  Parker  and  then  using  a stun  gun  on 
his  limp  body.  The  deputies  continued  to 
beat  Parker  for  two  minutes,  according  to 
Lim,  even  though  he  appeared  unconscious 
and  was  not  fighting  back.  In  Lim’s  words, 
Parker  “looked  like  a mannequin  that  was 
being  used  as  a punching  bag.”  She  believed 
the  deputies  did  not  know  she  was  present 
to  witness  the  incident.  [See:  PLN,  Aug. 
2011,  p.45]. 

In  a shameful  display  of  political  pos- 
turing, the  Los  Angeles  County  District 
Attorney’s  Office  then  colluded  with  the 
Sheriff’s  Department  to  shield  the  deputies 
involved  in  Parker’s  beating  from  crimi- 
nal prosecution.  Instead  of  charging  the 
deputies  with  assault,  the  District  Attorney 
charged  Parker  with  three  counts  of  battery 
and  resisting  arrest. 

The  move  backfired.  A mistrial  was 
declared  in  Parker’s  trial  in  September  2011, 
when  the  jury  indicated  that  it  was  unable 
to  reach  a verdict.  Embarrassingly  for  the 
Sheriff’s  Department  and  DA’s  office,  a 
majority  of  the  jurors  voted  to  acquit  Parker. 
Said  Parker’s  attorney,  Damon  Hobdy,  “The 
allegations  are  made  up  and  this  man  didn’t 
do  what  they  said  he  did.  To  cover  it  up,  they 
put  those  charges  on  him.” 

Michael  Proctor,  the  attorney  repre- 
senting ACLU  monitor  Lim,  said  the  jury’s 
decision  “shows  the  average  citizen  thought 
Esther  Lim’s  testimony  was  right  on  and 
very  credible  and  the  deputies’  testimony 
was  not,  and  I think  that’s  sad.”  He  added, 
“The  DA  should  have  taken  an  independent 
look  at  this  and  said  ‘no  thank  you’”  to  filing 
charges  against  Parker. 

Shortly  after  the  ACLU’s  report  was 
released  in  September  2011,  the  Los  Angeles 
Times  reported  that  the  FBI  had  launched 
a broad  investigation  into  deputy-on- 
prisoner  violence  and  corruption  in  the 
LASD  jail  system.  The  FBI  also  began  an 
investigation  into  Parker’s  beating,  based 
on  Lim’s  account  of  that  incident,  and 
opened  a probe  into  the  beating  of  another 
jail  detainee,  Kevin  King,  who  had  filed  an 
unsuccessful  lawsuit  alleging  that  he  was 
beaten  by  deputies  who  broke  his  jaw. 

“Obviously  it’s  important  that  corrup- 
tion and  any  criminal  misconduct  in  any  law 
enforcement  agency  get  rooted  out,  not  just 
for  public  safety  but,  frankly,  for  the  sake 
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of  the  organization,”  said  U.S.  Attorney 
Andre  Birotte,  Jr.  in  January  2012,  when 
federal  prosecutors  charged  former  LASD 
deputy  Gilbert  Michel,  38,  for  smuggling  a 
cell  phone  and  other  contraband  to  an  MCJ 
prisoner  in  exchange  for  bribes.  In  a letter  to 
a county  supervisor,  SheriffBaca  stated  that 
Michel  had  also  “made  statements  which 
implicated  him,  along  with  several  other 
jail  employees,  as  having  participated  in 
four  prior  unreported  incidents  of  improper 
uses  of  force.” 

“There  appears  to  be  a problem  with 
the  culture  inside  the  jail,”  said  Martin 
Horn,  former  commissioner  of  the  New 
York  City  Department  of  Corrections.  “It’s 
a culture  that  sees  the  inmates  as  demons. 
It  values  loyalty  within  the  uniformed  force 
over  loyalty  to  a higher  code.” 

Nor  was  abuse  by  jail  deputies  limited 
to  prisoners.  In  at  least  one  case,  a visitor  to 
the  MCJ,  Gabriel  Moses  Carrillo,  23,  was 
savagely  beaten  by  deputies  in  a break  room 
near  the  visitors’  lobby  at  the  jail.  During 
the  February  26,  2011  incident,  Carrillo 
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was  reportedly  kicked  and  punched  while 
he  was  handcuffed,  and  sprayed  with  pepper 
spray.  He  yelled  that  he  couldn’t  breathe. 
“Shut  the  fuck  up,”  he  said  a deputy  told 
him.  “If  you  can  talk,  you  can  breathe.” 

Carrillo  and  his  girlfriend  were  at 
the  jail  to  visit  his  brother;  they  both  had 
cell  phones,  which  were  against  jail  rules. 
While  he  admitted  that  he  mouthed  off  to 
deputies,  he  said  he  didn’t  deserve  the  severe 
beating  that  followed.  Carrillo  was  then 
charged  with  attacking  the  deputies  in- 
stead of  the  other  way  around.  The  charges 
were  later  dropped,  and  the  FBI  included 
the  incident  in  its  probe  of  violence  in  the 
LASD  jail  system. 

The  Undersheriff  Behind 
the  Scenes 

It  is  often  said  that  an  organization’s 
culture  is  determined  from  the  top  down; 
that  is,  subordinates  take  their  cues  from 
management.  An  extensive  investigation 
by  LA  Justice  Report  indicated  that,  for  at 
least  eight  years,  Sheriff  Baca  entrusted 
day-to-day  operational  decision-making  at 
LASD  jails  to  Paul  K.  Tanaka,  53,  a man 
of  questionable  character  who  serves  as  the 
Department’s  Undersheriff.Tanaka  report- 
edly sports  a tattoo  identifying  himself  as  a 
one-time  member  of  the  Vikings,  a deputy 
clique  once  described  by  a federal  judge  as 
a “neo-Nazi”  gang. 

In  1988,  Tanaka  had  been  one  of  five 
deputies  who  shot  Hong  Pyo  Lee,  a 21- 


year-old  Korean  immigrant,  15  times  after 
a car  chase.  A Long  Beach  police  officer 
who  witnessed  the  shooting  described  it  as 
an  execution.  Though  Tanaka  was  cleared 
of  wrongdoing,  the  county  was  forced  to 
shell  out  almost  a million  dollars  to  settle 
a subsequent  wrongful  death  suit. 

Tanaka  hitched  his  wagon  to  Baca’s 
long-shot  campaign  for  sheriff  in  1998, 
a campaign  that  Baca  won  when  former 
Sheriff  Sherman  Block  died  unexpectedly 
just  days  before  the  election.  A certified 
public  accountant,  Tanaka  managed  - and 
reportedly  continues  to  manage  - Baca’s 
campaign  funds.  Baca  rewardedTanaka,  then 
a lieutenant,  by  making  him  one  of  his  top 
aides  shortly  after  he  was  elected  Sheriff. 

Tanaka’s  subsequent  rise  to  power 
within  the  department  was  nothing  short 
of  meteoric.  Two  camps  formed  inside  the 
Sheriff’s  Department  - those  “in  the  car” 
with  Tanaka  and  those  on  the  outside.  The 
former  were  allegedly  promoted  quickly, 
insulated  from  poor  work  performance  and 
rewarded  for  their  loyalty  to  Tanaka  and  for 
making  contributions  to  his  political  cam- 
paigns - since  2005,  Tanaka  has  served  as 
mayor  of  the  City  of  Gardena;  prior  to  that, 
he  was  elected  to  the  city  council. 

“The  result  of  this  in- crowd/out- crowd 
system,”  LA  Justice  Report  concluded,  “is  a 
department  beset  by  violence  in  its  jails, 
insubordination  in  its  ranks  and  multiple 
federal  investigations  into  criminal  mis- 
deeds”- which,  in  large  part,  was  attributed 
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to  the  rise  of  Paul  Tanaka,  an  administrator 
known  for  telling  deputies  to  “work  in  the 
gray”;  i.e.,  to  “do  whatever  it  takes”  to  get 
the  job  done. 

Tanaka  was  recently  implicated  in  a 
federal  investigation  involving  an  FBI  in- 
formant. In  August  2011,  Sheriff’s  deputies 
found  a cell  phone  in  the  possession  of  MCJ 
prisoner  Anthony  Brown.  The  phone  had 
been  used  to  call  the  FBI,  and  Brown  had 
taken  photos  to  document  excessive  use  of 
force  by  deputies,  which  he  provided  to  FBI 
agents  who  visited  him  at  the  jail.  The  FBI 
was  using  the  evidence  collected  by  Brown 
in  its  investigation  into  violence  by  Sheriff’s 
Department  employees. 

After  LASD  officials  realized  that 
Brown  had  been  cooperating  with  the  FBI 
they  began  transferring  him  to  different 
facilities  under  different  names,  making  it 
difficult  for  federal  agents  to  locate  him. 
Sheriff’s  officials  also  questioned  him  about 
what  he  had  seen  in  the  jail  and  whether  he 
intended  to  testify.  “I  didn’t  know  it  then, 
but  they  were  hiding  me  from  the  feds,” 
Brown  stated.  Tanaka  was  reportedly  at  a 
meeting  of  LASD  staff  where  the  decision 
was  made  to  hide  Brown  from  the  FBI. 


Sheriff’s  officials,  however,  said  Brown 
was  transferred  to  protect  him  from  depu- 
ties, and  denied  that  federal  agents  had 
tried  to  visit  him.  “He  was  frightened  not 
of  inmates  but  of  deputies  because  he  was 
snitching  on  deputies,”  said  LASD  spokes- 
man Steve  Whitmore.  “We  were  moving 
him  around  to  protect  him  from  any  kind 
of  retaliation.” 

Apparently  that  explanation  didn’t  sat- 
isfy the  FBI,  and  the  LASD’s  actions  were 
presented  to  a federal  grand  jury  to  deter- 
mine whether  they  constituted  interference 
with  a federal  investigation.  According  to 
a December  18,  2012  report  in  the  Los 
Angeles  Times,  several  sheriff’s  employees 
told  the  grand  jury  that  the  LASD  was  hid- 
ing Brown  from  the  FBI  and  that  Tanaka 
was  involved  in  the  deception.  Whitmore 
denied  that  was  the  case,  and  thus  far  no 
federal  charges  have  been  filed. 

Criticism  Mounts  Against  Baca 

In  September  2011,  a group  of  civil 
rights  attorneys  and  other  concerned 
citizens  signed  an  ACLU  letter  peti- 
tioning federal  authorities  to  conduct  an 
investigation  into  a “persistent  pattern 


of  deputy-on-inmate  assaults,  deputy 
instigated  inmate-on-inmate  assaults  and 
use  of  excessive  force”  in  the  LASD  jail 
system.  The  signatories  included  Erwin 
Chemerinsky,  Dean  of  the  UC  Irvine 
School  of  Law;  civil  rights  attorney 
Connie  Rice  (sister  of  former  Secretary 
of  State  Condoleezza  Rice);  former 
California  Attorney  General  John  Van  de 
Kamp  and  former  U.S.  Assistant  Attorney 
Thomas  Brown. 

Also,  somewhat  reluctantly,  the  ACLU 
called  for  Baca’s  resignation  - a call  that  was 
echoed  by  at  least  one  Los  Angeles  Times 
columnist.  Sheriff  Baca,  long  regarded  as  a 
visionary,  had  failed  to  live  up  to  the  expec- 
tations of  his  many  supporters. 

By  most  accounts,  Baca  is  both  pro- 
gressive and  well-intentioned.  In  his  14 
years  as  Sheriff  for  Los  Angeles  County, 
he  has  introduced  anger  management  pro- 
grams as  well  as  educational  and  parenting 
classes  for  jail  prisoners. 

“I  am  trying  to  trigger  self-analysis  in 
all  inmates,”  Baca  said,  in  order  to  provide 
an  opportunity  for  an  “ideological,  spiritual 
conversion  from  self-doubt  and  self-loath- 
ing to  one  of  possessing  strength.” 
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Former  Los  Angeles  Times  columnist 
Tim  Rutten  suggested  that  the  Sheriff’s 
inspirational  message  might  not  be  appeal- 
ing to  some  of  his  staff  “I  don’t  think  he  has 
ever  really  had  much  success  in  moving  his 
values  down  the  food  chain,”  Rutten  opined. 
“Left  to  his  own  devices,  he  is  a decent  guy, 
but  his  managerial  hold  on  the  department 
is  tenuous.” 

Connie  Rice  agreed  that  Baca  “has  the 
right  vision,  but  the  rest  of  the  department 
doesn’t  want  to  follow.”  However,  she  also 
stated,  with  apparent  exasperation,  “Having 
school  for  inmates,  teaching  them  to  read, 
doing  a rehabilitation  program  ...  that’s 
fantastic,  I think.  But  can  you  just  keep 
them  from  being  beaten  to  death?” 

According  to  Margaret  Winter,  as- 
sociate director  of  the  ACLU’s  National 
Prison  Project,  “The  time  has  long  passed 
when  Baca  could  be  the  positive  agent  of 
change.”  She  added,  “We’ve  been  bringing 
these  problems  to  him  for  years,  and  it 
should  have  been  overwhelmingly  obvious 
to  him”  that  reforms  were  needed. 

But  the  Sheriff  received  a boost  in 
credibility  after  James  Parker,  whose  beat- 
ing had  spurred  a federal  investigation 
into  violence  in  LASD  jails,  pleaded  no 
contest  to  one  count  of  resisting  a deputy 
in  connection  with  the  incident  involv- 
ing deputies  Garcia  and  Hirsch  that  was 
witnessed  by  ACLU  monitor  Esther  Lim. 
While  Sheriff’s  officials  cited  Parker’s  plea 
as  evidence  that  he  had  been  the  aggressor, 


Parker’s  attorney  said  the  plea  agreement 
would  result  in  his  client’s  release,  and  that 
Parker  did  not  want  to  remain  in  jail  while 
fighting  the  charges. 

“The  fact  that  the  D.A.  has  insisted 
on  continuing  this  case  [after  the  initial 
mistrial]  when  both  the  county  and  the 
FBI  have  confirmed  they’re  investigating 
the  deputies  for  criminal  behavior  is  and 
will  remain  a black  eye  on  the  face  of  the 
D.A.’s  office,”  stated  Peter  Eliasberg,  legal 
director  of  the  ACLU-SC. 

A public  outcry  over  the  LASD’s 
transparent  efforts  to  cover  up  the  abuse  by 
deputies  Garcia  and  Hirsch,  combined  with 
the  ACLU  report,  the  FBI  investigation 
and  growing  scrutiny  by  the  news  media, 
led  SheriffBaca  to  announce,  on  October  9, 
2011,  the  formation  of  two  jail  task  forces. 
The  first,  the  Special  Jail  Investigations  Task 
Force,  was  responsible  for  investigating  78 
reported  incidents  of  abuse  in  the  LASD 
jail  system.  The  second,  the  Commander 
Management  Task  Force  for  Custody  Op- 
erations Division,  was  apparently  intended 
to  improve  public  relations  among  jail  de- 
tainees and  staff,  for  example  by  providing 
community  meetings  where  prisoners  could 
air  complaints. 

Who  did  Baca  appoint  to  head  the 
Special  Jail  Investigations  Task  Force? 
Paul  Tanaka,  who  was  to  oversee  other 
high-ranking  Sheriff’s  officials,  including 
Assistant  Sheriff  Cecil  Rhambo  (Tanaka’s 
former  deputy  squad  car  partner)  and  Com- 
manders Eric  Parra,  Joseph  Fennel,  Christy 
Guyovich  and  James  Hellmold.  All  had 
made  donations  to  Tanaka’s  election  cam- 


paign, and  all  except  Parra  were  reportedly 
close  Tanaka  allies. 

Said  one  unidentified  Sheriff’s  De- 
partment supervisor,  “It’s  like  sending  the 
wolves  in  to  figure  out  what  happened  to 
the  henhouse.” 

Additional  Reports  Cite 
More  Problems 

In  October  2011,  the  Office  of  Inde- 
pendent  Review  (OIR),  which  monitors 
the  Sheriff’s  Department  and  ensures  “that 
allegations  of  officer  misconduct  involving 
[the]  LASD  are  investigated  in  thorough, 
fair,  and  effective  ways,”  released  a report 
detailing  a dozen  incidents  that  resulted  in 
around  30  jail  employees  being  disciplined 
or  fired  for  using  excessive  force  against 
prisoners  or  failing  to  report  abuse.  The 
25-page  report  noted  that  “it  cannot  be 
denied  that  deputies  sometimes  use  un- 
necessary force  against  inmates  in  the  jails, 
either  to  exact  punishment  or  to  retaliate 
for  something  the  inmate  is  perceived  to 
have  done.” 

While  deputies  are  disciplined  in  some 
cases,  allegations  of  abuse  cannot  always 
be  substantiated,  the  OIR  acknowledged. 
However,  the  report  expressed  concern  that 
“the  times  in  which  deputies  ‘get  away’ with 
using  excessive  force  may  be  on  the  rise.” 

The  OIR  also  noted  “troubling  signs” 
that  “deputies  may  have  subverted  their 
loyalty  to  the  Department’s  core  values  with 
allegiance  to  a particular  group  of  fellow 
deputies,”  and  cited  “the  use  of  ‘gang-like’ 
signs  to  identify  their  affinity  to  a particular 
floor  within  the  jail.”The  report  continued, 
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“Perhaps  most  concerning  is  the  evidence 
that  jail  supervisors  apparently  knew  about 
the  use  of ‘gang- like’  signs  and  other  trou- 
bling behavior  [by  deputies]...”  but  failed 
to  take  action. 

Indeed,  the  Sheriff’s  Department  sub- 
sequently, albeit  reluctantly,  acknowledged 
the  existence  within  its  ranks  of  gang-like 
groups  of  deputies  with  colorful  names 
such  as  the  Grim  Reapers,  the  Vikings,  the 
Little  Devils  and  the  3000s.  Members  of 
such  “deputy  gangs”  often  have  distinctive 
tattoos,  have  adopted  the  use  of  distinc- 


tive code  words  and  use  gang-like  signs  to 
identify  themselves. 

As  suggested  by  the  OIR  report,  these 
gang-like  groups  are  anything  but  benign. 
The  group  known  as  the  3000s,  for  example, 
consists  of  deputies  who  work  on  the  third 
floor  of  the  MCJ,  the  largest  facility  in  Los 
Angeles  County’s  jail  system  and  the  one 
with  the  highest  number  of  use  of  force 
incidents. 

The  LASD  moved  to  fire  six  members 
of  the  3000s  in  March  2011  - though  not 
for  abusing  prisoners.  Rather,  they  were 


terminated  because  they  attacked  two  other 
deputies  who  worked  on  another  floor  of 
the  MCJ,  during  a December  10,2010  party 
at  the  Montebello  banquet  hall.  A female 
deputy  who  tried  to  break  up  the  fight  was 
punched  in  the  face. 

The  OIR  report  made  ten  recom- 
mendations to  address  staff-on-prisoner 
violence  in  the  LASD  jail  system,  including: 
deputies  involved  in  a use  of  force  incident 
should  not  be  present  when  the  prisoner  is 
interviewed;  deputies  should  be  separated 
after  an  incident  and  not  share  computers 
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to  write  their  reports;  investigators  should 
confer  with  medical  staff  “to  learn  the 
outcome  of  the  evaluation  of  an  inmate’s 
injuries  following  a force  incident”;  and  all 
witnesses  or  potential  witnesses  should  be 
identified  and  interviewed,  including  civil- 
ians and  third  parties. 

On  May  7, 2012, Merrick J.  Bobb,  Spe- 
cial Counsel  to  the  Board  of  Supervisors, 
which  serves  as  an  independent  monitor 
of  the  LASD,  released  a report  that  ana- 
lyzed public  complaints  filed  against  the 
Sheriff’s  Department  in  2010.  The  report 
also  addressed  issues  related  to  the  county’s 
jail  system.  It  noted  that  “the  Sheriff  was 
not  well  served  by  major  executives  and 
managers  who  both  actively  and  passively 
permitted  the  jails  to  operate  at  variance 
with  the  Sheriff’s  core  values,  seemingly 
believing  that  the  abusive  culture  there  was 
intractable,  at  best,  or  not  really  a problem, 
at  worst.” 

The  Special  Counsel  found  that  while 
Baca  must  rely  on  subordinates,  “it  should 
be  a delegation  of  authority,  not  an  abdi- 
cation of  it.”  Although  generally  lauding 
Baca’s  efforts,  the  report  acknowledged 
problems  with  guard  cliques  and  use  of 
force  incidents. 

The  Special  Counsel  noted  that  the 
LASD  had  installed  705  surveillance  video 
cameras  at  the  MCJ  and  planned  to  install 
additional  cameras  at  other  facilities.  The 
Sheriff’s  Department  had  also  banned  the 
use  of  heavy  metal  flashlights  by  jail  depu- 
ties, who  sometimes  used  them  as  blunt 
weapons  in  use  of  force  incidents. 

Finally,  in  September  2012,  the  AC- 
LU-SC  and  ACLU  National  Prison  Project 
released  another  report,  titled  “Sheriff 
Baca’s  Strike  Force:  Deputy  Violence  and 
Head  Injuries  of  Inmates  in  LA  County 
Jails.”  The  report  concluded  that  “there  is 
clear  evidence  that  [LASD]  deputies  have 
used  head  strikes  with  alarming  regularity 
in  the  Los  Angeles  County  jails.  In  many 
of  those  incidents  the  head  strikes  have 
caused  significant  injuries.  The  manner 
and  frequency  of  such  head  strikes  strongly 
suggests  an  inappropriate  use  of  force  by 
deputies.” 

The  report,  replete  with  graphic  pho- 
tos of  prisoners’ injuries,  cited  incidents  in 
which  deputies  had  stomped  on  prisoners’ 
heads  and  smashed  their  faces  into  walls, 


and  noted  that  64  people  had  made  sworn 
statements  concerning  incidents  between 
2009  and  2012  in  which  deputies  had  used 
head  strikes.  At  least  11  prisoners  suffered 
broken  facial  bones  as  a result  of  such  as- 
saults, while  one  was  blinded  in  one  eye 
and  at  least  14  received  facial  injuries  that 
required  stitches. 

Lawsuits  Filed  Over  Jail 
Violence,  Misconduct 

On  July  25,  2011,  the  Ninth  Circuit 
Court  of  Appeals  held  that  Sheriff  Baca  was 
not  immune  from  liability  in  a racially-mo- 
tivated gang  attack  on  prisoner  Dion  Starr 
five  years  earlier.  Baca  could  be  sued  for 
deliberate  indifference  to  unconstitutional 
conditions  in  the  jails  under  his  supervision 
because,  the  appellate  court  held,  Starr  had 
sufficiently  alleged  that  the  Sheriff  was 
made  aware  of  racially  violent  conditions 
in  LASD  jails  by  virtue  of  a 2005  report 
by  a special  investigator.  The  report  detailed 
previous  incidents  involving  serious  injuries 
to,  and  even  deaths  of,  jail  detainees. 

Starr,  who  is  black,  was  stabbed  23 
times  by  Hispanic  gang  members;  he 
claimed  that  a jail  deputy  had  opened  his 
cell  door  to  allow  the  attack  to  occur,  and 
that  he  was  kicked  in  the  face  and  called 
racial  epithets  by  other  LASD  deputies  who 
“subsequently  interfered  with  his  ability  to 
obtain  medical  treatment  for  his  injuries.” 
[See:  PLN,  May  2012,  p.34]. 

Sheriff  Baca  petitioned  the  Supreme 
Court  for  a writ  of  certiorari,  which  was 
denied  on  April  30,  2012.  The  case  re- 
mains pending  on  remand  to  the  district 
court.  See:  Starr  v.  County  of  Los  Angeles , 
U.S.D.C.  (C.D.  Cal.),  Case  No.  2:08-cv- 
00508-GW-SH. 

If  Baca  was  not  aware  of  violent  condi- 
tions in  his  jails  at  the  time  that  Starr  was 
injured,  one  hopes  that  more  recent  events 
- such  as  those  cited  in  the  ACLU,  OIR 
and  Special  Counsel  reports  - have  finally 
drawn  his  attention.  Over  the  three-year 
period  from  2009  through  2011,  moreover, 
Los  Angeles  County  paid  $8.4  million 
to  resolve  claims  of  excessive  force  and 
failure  to  care  for  prisoners,  according  to 
a spokeswoman  for  County  Supervisor 
Gloria  Molina. 

On  January  18,  2012,  the  ACLU  of 
Southern  California  filed  a federal  class- 
action  lawsuit  against  Sheriff  Baca  and 
other  LASD  staff,  claiming  there  was  a 
“widespread  pattern  of  violence  by  depu- 


ties against  inmates  in  the  county  jails.” 
Such  violence,  according  to  the  complaint, 
included  jail  staff  “slamming  inmates’heads 
into  walls,  punching  them  in  the  face  with 
their  fists,  kicking  them  with  their  boots, 
and  shooting  them  multiple  time  with 
their  [T]asers,”  resulting  in  injuries  that 
included  “broken  legs,  fractured  eye  sockets, 
shattered  jaws,  broken  teeth,  severe  head 
injuries,  nerve  damage,  dislocated  joints, 
collapsed  lungs,  and  wounds  requiring 
dozens  of  stitches  and  staples.” 

The  two  named  plaintiffs  in  the  suit, 
Alex  Rosas  and  Jonathan  Goodwin,  were 
incarcerated  in  LASD  jails  as  pretrial  de- 
tainees when  they  were  severely  beaten  and 
threatened  by  Sheriff’s  deputies. 

“Sheriff  Lee  Baca,  Undersheriff  Paul 
Tanaka,  and  Chief  Dennis  Burns  are 
responsible  for  ensuring  that  their  sub- 
ordinates do  not  engage  in  a pattern 
of  unspeakable  acts  of  violence  against 
inmates,”  ACLU-SC  legal  director  Peter 
Eliasberg  said  in  a press  release.  “But  in  the 
face  of  a longstanding  pattern  of  deputy 
abuse  they  have  deliberately  and  knowingly 
failed  to  put  in  place  the  basic  pieces  of  an 
accountability  system  - sound  policies  on 
the  use  of  force,  adequate  training,  careful 
investigation  of  force  incidents  and  a rigor- 
ous system  of  discipline.  This  suit  is  directed 
at  them  because  they  have  allowed  deputies 
to  go  unpunished,  covered  up  their  behavior 
and  for  years  made  no  effort  to  reform  this 
broken  system.” 

The  class-action  lawsuit,  which  raises 
claims  under  the  Eighth  and  Fourteenth 
Amendments,  seeks  injunctive  and  declara- 
tory relief  for  all  current  and  future  LASD 
jail  detainees.  The  case  remains  pending. 
See:  Rosas  v.  Baca,  U.S.D.C.  (C.D.  Cal.), 
Case  No.  2:12-cv-00428-DDP-SH. 

The  ACLU-SC  filed  another  lawsuit, 
in  Los  Angeles  Superior  Court,  against 
Sheriff  Baca  and  Los  Angeles  District 
Attorney  Steve  Cooley  on  July  10,  2012, 
alleging  they  had  condoned  a practice  in 
which  jail  detainees  who  were  attacked 
by  deputies  were  charged  with  assault  in 
order  to  cover  up  incidents  of  excessive  or 
unnecessary  use  of  force,  and  that  prosecu- 
tors and  Sheriff’s  officials  had  suppressed 
evidence. 

The  assault  charges  served  to  induce 
prisoners  who  were  beaten  by  deputies  to 
accept  plea  bargains  in  order  to  avoid  addi- 
tional jail  time,  and  the  resulting  convictions 
would  “insulate  the  County  and  the  indi- 
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vidual  deputies  from  potential  civil  liability 
[and]  serve  to  protect  the  deputies  from 
disciplinary  or  criminal  proceedings  for 
their  abuse,”  according  to  the  complaint. 

In  some  cases,  deputies  who  were 
disciplined  or  fired  for  abusing  prisoners 
were  not  referred  to  the  District  Attorney’s 
Office  for  criminal  prosecution;  rather,  the 
LASD  decided  to  handle  the  incidents 
internally. 

“Just  because  you’re  part  of  the  Sheriffs 
Department  doesn’t  mean  you  can  commit 
battery  with  impunity,”  said  Dennis  Kenney, 
a former  Florida  police  officer  and  professor 
at  the  John  Jay  College  of  Criminal  Justice 
in  New  York. 

In  its  October  2011  report,  the  Office 
of  Independent  Review  recommended 
that  the  LASD  inform  prosecutors  about 
cases  involving  deputies  who  used  excessive 
force,  and  described  several  incidents  in 
which  jail  staff  were  disciplined  for  inap- 
propriate use  of  force  but  not  referred  for 
prosecution.  In  one  of  those  cases,  a deputy 
was  fired,  but  not  charged,  for  using  elbow 
strikes  on  a detainee  who  was  apparently 
unconscious  and  bleeding  from  the  head; 
the  prisoner  suffered  brain  swelling  and 
required  surgery. 

Further,  the  ACLU  lawsuit  claimed 
that  the  Sheriff’s  Department  did  not 
have  a system  in  place  to  track  deputy- 
on-prisoner  violence  by  deputy  names,  in 
violation  of  a state  statute  (Penal  Code  § 
832.5)  that  requires  law  enforcement  agen- 
cies to  include  complaints  against  police 
officers  and  deputies  in  their  personnel  files 
or  a database  that  can  be  searched  by  the 
officer’s  name. 

“The  policies  of  District  Attorney 
Cooley  and  Sheriff  Baca  challenged  in  this 
lawsuit  have  for  over  a decade  now  corrupt- 
ed LA  criminal  trials  into  truth-concealing 
perversions  of  justice:  a system  of  injustice 
for  all  criminal  defendants,”  said  ACLU- 


SC  chief  counsel  Mark  Rosenbaum.  “This 
latest  in  a seeming  unending  series  of  law 
enforcement  scandals  on  the  part  of  County 
officials  means  that  there  can  be  no  assur- 
ance that  any  of  the  many  thousands  of 
prosecutions  during  this  period  resulted  in 
a fair  trial.” 

“I  have  spent  my  adult  life  defending 
people  accused  of  crimes,”  added  defense 
attorneyjeffrey  Douglas,  the  plaintiff  in  the 
suit.  “After  30  years  of  this  work,  I am  not 
easily  shocked,  but  the  choice  of  our  elected 
officials  to  disregard  flagrantly  the  statutory 
and  constitutionally  required  disclosure  of 
accusations  of  misconduct  by  sheriff  depu- 
ties is  shocking.” 

In  September  2012,  the  ACLU-SC 
filed  an  amended  complaint  that  dropped 
the  claims  against  the  LASD,  after  the 
Sheriff’s  Department  submitted  a sworn 
statement  that  it  had  implemented  a “new 
system  of  reporting  and  tracking  complaints 
against  deputies  by  employee  number  and 
name  and  also  had  manually  reviewed 
inmate  complaints  from  the  past  five  years 
to  ensure  that  relevant  complaints  were 
added  to  the  database  as  the  law  requires. 
The  department  also  agreed  to  notify  local 
defense  attorneys  about  the  new  policy  so 
attorneys  whose  clients  have  pending  cases 
know  that  they  can  renew  their  requests 
and  may  receive  information  that  had  been 
withheld  under  the  old  policy.” 

“Because  Sheriff  Baca  and  his  depart- 
ment have  adopted  the  changes  that  we 
urged  and  are  now  in  compliance  with  the 
law,  there  is  no  need  to  proceed  with  those 
claims,”  said  ACLU-SC  legal  director 
Peter  Eliasberg.  “Finally,  after  many  years 
of  obstruction  by  the  sheriff’s  department, 
it  decided  to  comply  with  the  law  and  en- 
sure that  criminal  defendants  receive  the 
evidence  to  which  they  are  entitled  by  state 
law  and  the  Constitution.” 

The  claims  against  the  District  Attor- 


ney’s Office,  for  preventing  or  prohibiting 
disclosure  of  favorable  evidence  to  criminal 
defendants,  remain  pending.  See:  Douglas  v. 
Cooley , Los  Angeles  Superior  Court  (CA), 
Case  No.  BS138170. 

Other  lawsuits  against  the  LASD 
have  been  filed  by  individual  prisoners, 
including  Richard  Lara.  Lara,  represented 
by  the  law  firm  of  Moreno  and  Perez,  filed 
a federal  civil  rights  complaint  against 
Los  Angeles  County  and  Sheriff  Baca 
on  October  3,  2012.  He  claimed  he  was 
a first-time,  non-violent  offender  at  the 
Pitchless  Honor  Ranch  when  deputies 
ordered  him  to  do  500  squats.  He  tried  to 
comply  but  collapsed,  and  crawled  for  the 
next  two  days  before  he  was  allowed  to  see 
a doctor.  He  was  urinating  blood  and  had 
to  have  emergency  surgery  on  his  legs  due 
to  muscle  damage.  See:  Lara  v.  County  of 
Los  Angeles,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:12-cv-08469-DDP-SH. 

On  November  26, 2012,  the  Office  of 
the  County  Counsel  recommended  that  the 
Board  of  Supervisors  approve  a $175,000 
settlement  in  a lawsuit  filed  by  LASD 
prisoner  Alejandro  Alarcon,  who  alleged 
he  was  the  victim  of  excessive  force  by  jail 
deputies.  Alarcon  was  arrested  on  April  20, 
2010  for  DUI;  while  being  booked  into 
the  Inmate  Reception  Center,  he  “became 
involved  in  a physical  altercation”  with  two 
deputies.  Details  of  the  incident  were  not 
described,  and  no  disciplinary  action  was 
taken  against  the  deputies  involved.  The 
settlement  was  approved  on  February  5, 
2013.  See:  Alarcon  v.  County  of  Los  Angeles, 
Los  Angeles  Superior  Court  (CA),  Case 
No.  BC  485  777. 

Also,  Gabriel  Carrillo,  the  MCJ  visitor 
who  was  brutally  beaten  by  deputies  while 
handcuffed,  filed  a federal  lawsuit  against 
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the  county  and  numerous  LASD  employ- 
ees, which  remains  pending.  See:  Carrillo  v. 
Zunggeemoge,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:12-cv-02609-DSF-PJW. 

Commission  Investigates 
Jail  Violence 

In  the  wake  of  the  ACLU  and  OIR 
reports  released  in  September  and  Oc- 
tober 2011,  respectively,  the  Los  Angeles 
County  Board  of  Supervisors  voted  to 
form  a commission  to  study  the  problem 
of  violence  in  the  LASD  jail  system.  The 
seven-member  Citizens’  Commission  on 
Jail  Violence  (CCJV),  which  included  four 
former  federal  judges,  met  for  the  first  time 
on  November  18,2011. 

Although  the  Commission  lacked 
subpoena  power  it  heard  testimony  from 
dozens  of  witnesses,  including  current 
and  former  jail  prisoners,  current  and 
former  Sheriff’s  Department  employees, 
jail  monitors,  experts,  and  Sheriff  Baca 
and  Undersheriff  Paul  Tanaka.  Baca,  who 
testified  before  the  Commissioners  on  July 
27,  2012,  urged  them  to  seek  solutions  to 
current  problems  in  the  jails  rather  than 
examine  prior  deficiencies. 

“We  know  we  screwed  up  in  the  past,” 
the  Sheriff  stated.  “I’m  a guy  that  says  let’s 
go  forward....  I just  need  this  commission  to 
understand  the  limits  of  digging  up  dirt  that 
doesn’t  have  any  water  going  into  it.” 

Baca  blamed  subordinates  who  failed 
to  tell  him  about  abusive  deputies  and 
rising  levels  of  violence  in  the  county’s 
jails  - even  though,  as  Sheriff,  it  was  his 
responsibility  to  oversee  and  manage  the 
jail  system.  “I’m  one  person  and  I’ve  got  a 
department  that’s  full  of  opportunities  for 
mistakes,”  he  said. 

Likewise,  Tanaka  testified  that  he  was 
not  informed  about  problems  involving 
deputy-on-prisoner  violence  in  the  jail 
system,  although  he  acknowledged  that  he 
should  have  been  more  diligent. 

However,  retired  LASD  Commander 
Robert  Olmsted  informed  the  Commission 
that  he  had  twice  attempted  to  tell  Sheriff 
Baca  about  problems  related  to  excessive 
force  and  deputy  gangs  in  county  jail  facili- 
ties, but  was  ignored. 

“It  seems  to  me  everybody  buried 
their  head  in  the  sand  in  regard  to  this  is- 
sue,” observed  Commissioner  Dickran  M. 


Tevrizian,  Jr.  “It’s  very  hard  for  a rational 
person  to  understand  this.” 

The  CCJV  issued  its  final,  205-page 
report  on  September  28,  2012,  which  was 
forceful  in  its  criticism  of  the  LASD  and 
Sheriff  Baca’s  inadequate  oversight  of  the 
county’s  jail  system.  The  report  noted  that 
“[tjhere  has  been  a persistent  pattern  of  unrea- 
sonable force  in  the  Los  Angeles  County  jails 
that  dates  back  many  years,”  and  that  “the  prob- 
lem of  excessive  and  unnecessary  force  in  the 
Los  Angeles  Countyjails  was  the  result  of  many 
factors,  beginning  most  fundamentally  with  a 
failure  of  leadership  in  the  Department.” 

The  Commission  also  found  that  Sher- 
iff Baca  “did  not  pay  enough  attention  to 
the  jails  until  external  events  forced  him 
to  do  so,”  and  that  Undersheriff  Tanaka 
had  “engaged  in  conduct  that  undermined 
supervision  of  aggressive  deputies  and  pro- 
moted an  environment  of  lax  and  untimely 
discipline  of  deputy  misconduct.” 

While  the  CCJV  noted  that  use  of 
force  incidents  had  dropped  significantly 
after  Baca  finally  took  steps  to  rein  in  dep- 
uty-on-prisoner  violence,  it  observed  that 
“These  statistics  reinforce  the  testimony  of 
current  and  former  Department  person- 
nel, inmates,  jail  chaplains  and  monitors 
that  much  of  the  force  used  by  deputies 
prior  to  the  formation  of  the  [Commander 
Management  Task  Force]  and  over  a series 
of  years  was  unnecessary,  excessive,  and  in 
violation  of  the  Department’s  policies.” 

The  CCJV  further  wrote  that  although 
“LASD  personnel  have  used  force  against 
inmates  when  the  force  was  dispropor- 
tionate to  the  threat  posed  or  there  was 
no  threat  at  all,”  very  few  deputies  who 
engaged  in  inappropriate  uses  of  force  were 
disciplined.  “During  the  period  from  2006 
through  2011,  only  36  out  of  a total  of 5,630 
use  of  force  incidents  in  LASD  jail  facilities 
were  deemed  to  be  unreasonable”  and  in 
violation  of  policy  (original  emphasis). 

The  Commission’s  final  report  recom- 
mended 63  specific  reforms  in  the  areas  of 
use  of  force,  management,  culture,  person- 
nel, discipline  and  oversight  in  the  LASD 
jail  system. 

Most  importantly,  the  CCJV  recom- 
mended that  existing  civilian  oversight 
agencies  be  combined  into  an  independent 
inspector  general’s  office  that  would  have 
authority  to  conduct  investigations  into  the 
LASD;  that  the  Sheriff’s  Department  hire 
an  Assistant  Sheriff  specifically  designated 
to  oversee  the  county’s  jail  system;  and  that 


the  LASD  create  a separate  career  track  for 
deputies  employed  in  jail  positions,  rather 
than  moving  them  to  patrol  positions  after 
an  initial  training  period  in  the  jails. 

Other  reforms  included  revamping 
the  LASD’s  use  of  force  policy  based  on 
an  objectively  reasonable  standard  for  use 
of  force;  providing  staff  training  on  the 
new  use  of  force  policy  and  enhanced  eth- 
ics training;  tracking  prisoner  grievances 
related  to  use  of  force  incidents;  ensuring 
the  Sheriff  is  personally  engaged  in  jail 
oversight;  removing  the  Undersheriff  from 
jail  custody  operations;  discouraging  staff 
participation  in  “destructive  cliques”  (i.e., 
gang-like  groups);  increasing  the  ratio  of 
supervisors  to  deputies;  and  revising  the 
disciplinary  system  for  LASD  employees. 

Additionally,  the  Commission  noted 
that  “[virtually  everyone  we  spoke  to  dur- 
ing our  investigation  ...  expressed  the  view 
that  MCJ  should  be  ‘torn  down,”’  calling  the 
Men’s  Central  Jail  “an  antiquated,  dungeon- 
like facility  that  exacerbates  force  problems 
in  the  jails,  makes  supervision  challenging, 
and  increases  the  likelihood  that  some 
deputies  will  be  tempted  to  engage  in  ag- 
gressive behavior  and  use  force  as  a first 
response  rather  than  a last  option.” 

However,  the  CCJV  made  no  recom- 
mendations with  respect  to  the  MCJ,  as 
demolishing  the  jail  and  constructing  a new 
facility  would  “not  solve  the  longstanding 
problems  of  excessive  force”  in  the  Sheriff’s 
Department  absent  other  systemic  changes. 

A report  by  corrections  expert  James 
Austin,  commissioned  by  the  LASD  and 
the  ACLU-SC  and  released  in  April  2012, 
had  concluded  that  the  MCJ  could  be 
closed  by  the  end  of  2013  by  “safely  releas- 
ing 3,000  low- risk,  non-violent,  pre-trial 
and  sentenced  inmates  into  community- 
based  supervision  and  education  programs 
...  and  by  increasing  the  capacity  of  the 
county- wide  jail  system  by  2,000  through  a 
repurposing  of  existing  facilities,”  according 
to  an  ACLU  press  release. 

Sheriff  Baca  embraced  the  Commis- 
sion’s recommended  reforms  on  October 
3,  2012,  stating,  “I  couldn’t  have  written 
them  better  myself.”  He  also  said  that  he 
was  committed  to  closing  the  old  section  of 
the  MCJ,  based  on  the  Austin  report. 

However,  he  did  not  indicate  that  he 
would  discipline  jail  staff  who  had  failed  to 
inform  him  about  problems  with  brutality 
and  violence,  nor  did  he  state  that  he  had 
lost  faith  in  UndersheriffPaulTanaka  - even 
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though  Tanaka  was  criticized  for  fostering 
a culture  of  abuse  in  the  LASD  jail  system. 
Baca  indicated  that  Tanaka  would  no  longer 
have  control  over  jail  operations  but  would 
continue  over  administrative  services. 

“I  do  have  some  deputies  who  have 
done  some  terrible  things,”  SherifF  Baca 
acknowledged.  But  even  that  admission 
came  with  a caveat:  “You  can’t  judge  the 
whole  by  the  few,”  he  said.  He  further  stated 
that  despite  criticism  regarding  his  leader- 
ship as  Sheriff  and  his  failure  to  adequately 
oversee  the  county’s  jail  system,  he  had  no 
intention  of  resigning. 

Slow  to  Come, 

Reforms  Finally  Arrive 

While  reforms  in  the  LASD  have  been 
long  in  coming,  events  following  the  release 
of  the  CCJV  report  indicate  that  some 
meaningful  changes  are  being  made  - even 
if  they  represent  a slow  start  after  decades 
of  inaction. 

Beginning  in  February  2012,  as  part 
of  a pilot  program,  deputies  at  the  MCJ 
and  Twin  Towers  j ail  started  wearing  video 
cameras  on  their  uniforms,  which  was  one 
of  the  reforms  recommended  in  the  CCJV 
report.  Under  the  pilot  program,  30  deputies 
were  assigned  to  wear  the  cameras  for  six 
months.  “The  camera  goes  on  the  deputy’s 
chest,  and  it  records  conversations  and  video 
of  anything  that’s  in  front  of  them,”  said 
LASD  Commander  Eric  Parra. 

“I  do  think  it’s  a very  good  step  but  the 
violence  in  the  jails  is  not  a simple  problem 
that  can  be  fixed  by  doing  just  one  thing,  and 
that’s  it,”  stated  ACLU-SC  legal  director 
Peter  Eliasberg.  “You  also  have  to  have  good 
training,  good  supervision,  and  so  on.” 

Additionally,  there  is  some  indication 
that  the  Sheriff’s  Department  is  taking 


reports  of  staff  misconduct  more  seriously, 
and  investigating  and  disciplining  even 
high-level  LASD  employees. 

In  August  2012,  the  Los  Angeles  Times 
reported  that  two  Sheriff’s  deputies, Michael 
Rathbun  and  James  Sexton,  had  learned 
from  a prisoner  informant  that  another  dep- 
uty was  cooperating  with  a white  supremacist 
gang  member  at  the  MCJ.  They  relayed  this 
information  to  their  boss,  LASD  Lt.  Greg 
Thompson,  who  headed  the  jail  system’s  in- 
telligence unit.Thompson  then  allegedly  told 
the  deputy  suspected  of  involvement  with 
the  gang  member  of  the  allegations  against 
him,  and  not  only  provided  him  with  the 
names  of  his  accusers,  Rathbun  and  Sexton, 
but  also  identified  the  informant. 

As  a result,  Lt.  Thompson  became  the 
subject  of  an  internal  investigation  and  was 
removed  from  the  intelligence  unit.  “This 
is  way  outside  the  norm  of  how  this  should 
have  been  handled, ’’statedThomas  Parker,  a 
former  FBI  agent  who  was  in  charge  of  the 
agency’s  Los  Angeles  field  office.  “It  smacks 
of  corruption.” 

Thompson  was  also  implicated  in  the 
LASD’s  decision  to  hide  prisoner  Anthony 
Brown,  the  FBI  informant,  from  federal 
officials  by  transferring  him  to  other  jails 
under  different  names.  Thompson,  who 
allegedly  gave  the  order  to  move  Brown, 
was  placed  on  leave  in  November  2012. 
He  is  also  reportedly  under  investigation 
for  whether  he  had  his  son,  who  works  as 
an  LASD  deputy,  confront  another  deputy 
about  his  grand  jury  testimony. 

On  December  13,  2012,  the  Sheriff’s 
Department  arrested  deputy  Jermaine 
Jackson,  35,  who  worked  in  the  Twin  Tow- 
ers Correctional  Facility;  he  was  charged 
with  four  felony  counts  of  assault  and  two 
misdemeanor  counts  of  falsifying  reports. 


Jackson  is  accused  of  attacking  prisoners  on 
two  occasions  and  then  filing  false  reports  to 
cover  up  his  actions.  LASD  spokesman  Steve 
Whitmore  said  that  Jackson’s  arrest  - more 
than  three  years  after  one  of  the  assaults  he 
is  accused  of  committing  - was  an  indication 
that  Sheriff  Baca  was  “cleaning  house.” 

Further,  in  January  2013,  two  Sheriff’s 
captains,  Daniel  Cruz  and  Bernice  Abram, 
retired  while  under  internal  investigations. 
Cruz,  the  former  head  of  the  MCJ  from 
2008  to  2010,  had  been  accused  of  shield- 
ing aggressive  deputies  from  investigation 
and  joking  at  one  point  not  to  hit  prisoners 
in  the  face  because  it  would  leave  bruises. 
Abram  was  suspected  of  providing  informa- 
tion to  a drug  dealer  after  the  FBI  said  it 
heard  her  voice  on  a wiretap.  Neither  were 
criminally  charged.  Cruz  had  been  placed 
on  leave  in  November  2011  after  reports  of 
abuse  at  the  MCJ  began  to  mount. 

“The  Sheriff’s  Department  conducted 
its  own  internal  affairs  investigations  and 
one  of  them  was  concluded,  and  I can’t  say 
what  the  findings  were,  but  what  I can  tell 
you  is  that  appropriate  action  was  taken 
and  there’s  another  one  that’s  still  ongoing,” 
said  Whitmore. 

According  to  February  2013  news  re- 
ports, another  LASD  employee  is  currently 
under  investigation  for  abusing  a prisoner: 
Sheriff  Baca’s  nephew,  Justin  Bravo.  Bravo, 
32,  was  hired  in  2007  under  a program  called 
“Friends  of  the  Sheriff”  despite  a criminal 
record  that  included  a fight  with  police,  theft, 
and  arrests  for  suspicion  of  burglary  and 
DUI.  According  to  OIR  attorney  Michael 
J.  Gennaco,  “there  is  no  way  he  should  have 
been  hired.”  Bravo  was  suspended  with  pay 
pending  the  outcome  of  the  investigation. 

Also  in  February  2013,  the  LASD  an- 
nounced that  it  would  fire  seven  deputies 
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L.A.  Jail  Abuse  (cont.) 


who  were  members  of  a clique  - e.g.,  gang 
- who  had  participated  in  “inappropriate 
behavior.”  The  Sheriff’s  Department  did 
not  identify  the  deputies  nor  the  behavior 
that  led  to  their  terminations.  Members  of 
the  deputy  gang,  known  as  the  “Jump  Out 
Boys,”  were  not  employed  as  guards  in  the 
county’s  jail  system;  rather,  they  worked  as 
patrol  officers  in  a gang  enforcement  unit 
called  Operation  Safe  Streets. 

On  December  4, 2012,  the  Board  of  Su- 
pervisors received  a status  report  from  Sheriff 
Baca  on  the  recommendations  made  by  the 
CCJV.The  LASD  indicated  that  a number  of 
the  reforms  were  “in  progress”  and  that  some 
had  been  completed  - the  latter  included 
analyzing  prisoner  grievances  regarding  use  of 
force  incidents,  ensuring  that  the  sheriff  is  “per- 
sonally engaged”  in  jail  oversight,  enhancing 
ethics  training  and  emphasizing  force  preven- 
tion policy  during  training,  implementing  a 
new  use  of  force  policy  and  discouraging  staff 
participation  in  gang-like  groups. 

Of  the  CCJV’s  63  recommendations, 
Sheriff’s  officials  indicated  that  21  had  been 
completed,  29  were  still  in  progress  and  13 
required  funding  estimated  at  160.8  mil- 
lion - mostly  related  to  hiring  new  staff  and 
additional  staff  training.  Baca  stated  to  the 
Board  that  he  had  “personally  reflected  on 
[his]  shortcomings  in  managing  Custody 
Division,”  and  had  taken  action  to  remedy 
problems  in  the  jail  system.  He  also  reiter- 
ated that  “in  several  instances  my  senior 
management  failed  to  keep  me  informed,  or 
did  not  perform  to  my  expectations.” 

In  January  2013,  Baca  issued  a memo 
stating  that  he  would  no  longer  accept 
campaign  donations  from  LASD  employ- 
ees, and  that  other  Sheriff’s  Department 
officials  who  held  elected  office,  including 
Undersheriff  Paul  Tanaka,  would  not  be 
allowed  to  make  employment  decisions  re- 
garding staff  members  who  had  contributed 
to  their  political  campaigns. 

“Nothing  less  than  the  public’s  trust 
is  at  stake,”  Baca  wrote,  although  such  a 
common  sense  policy  to  address  political 
patronage  and  potential  conflicts  of  interest 
had  not  previously  been  implemented  dur- 
ing his  tenure  as  Sheriff.From  1999  to 2011, 
Baca  reportedly  received  at  least  $97,850 
in  campaign  contributions  from  LASD 
employees.  Tanaka  received  approximately 
$108,311  in  donations  from  Sheriff’s  De- 


partment staff  members  from  1998  to  2011. 
The  policy  change  concerning  campaign 
contributions  was  one  of  the  reforms  rec- 
ommended in  the  CCJV  report. 

And  on  February  7, 2013,  the  Los  An- 
geles Times  reported  that  Baca  had  notified 
the  Board  of  Supervisors  that  he  intended 
to  hire  Terri  McDonald  as  the  LASD’s 
Assistant  Sheriff  to  oversee  jail  operations. 
McDonald  has  24  years  of  experience  in 
corrections  and  currently  serves  as  Under- 
secretary of  the  California  Department  of 
Corrections  and  Rehabilitation.  She  will 
report  directly  to  Sheriff  Baca. 

Thus,  apparently  all  it  takes  to  effect 
change  in  the  nation’s  largest  jail  system  are 
multiple  reports  by  watchdog  organizations, 
multiple  lawsuits,  an  FBI  investigation,  the 
appointment  of  a special  commission,  exten- 
sive media  attention  and  public  pressure. 

In  February  2013,  Baca  received  the 
Sheriff  of  the  Year  award  by  the  National 
Sheriffs’  Association.  “You  gotta  be  kid- 
ding,” said  Eliasberg  with  the  ACLU-SC. 
“The  years  of  malfeasance  in  the  jails  and 
the  blatant  failure  of  the  sheriff  to  address 
the  problems  make  his  winning  this  award 

Colorado  Seeks  New 

When  Colorado  Governor  John 
Hickenlooper  announced  the  closure 
of  the  Fort  Lyon  Correctional  Facility  in 
Las  Animas,  Brent  County  officials  became 
despondent.  The  prison  was  an  economic 
mainstay  of  the  tiny  county. 

“There’s  no  question  the  jobs  leaving  the 
community  are  some  of  the  highest-paying 
jobs  we  have,”  said  County  Commissioner 
Bill  Long,  who  is  also  a member  of  the 
Brent  County  Economic  Development 
Foundation  (BCEDF).  “We  already  have 
a child-poverty  rate  of  37%. ” 

That’s  why  the  BCEDF,  which  is 
funded  both  by  public  and  private  sources, 
decided  to  pay  $12,000  a month  to  lobby- 
ing firms  to  find  another  sustainable  use  for 
the  facility.  They  have  contacted  other  states 
with  overcrowded  prison  systems,  such  as 
California,  as  well  as  the  Bureau  of  Indian 
Affairs  and  U.S.  Department  of  Veterans 
Affairs  - the  original  owner  of  the  facility, 
which  was  given  to  the  state  in  2001. 

Colorado  is  facing  a $1  billion  budget 
shortfall;  it  spent  about  $6  million  on  the 
prison  each  year,  not  including  staff  salaries. 
The  decision  to  close  the  facility  was  a re- 


mind-boggling.” 

Ultimately,  Los  Angeles  residents  will 
have  to  decide  what  direction  the  LASD 
will  take  regarding  the  county’s  jail  system 
during  the  next  election  for  sheriff.  During 
his  testimony  before  the  Citizens’  Com- 
mission on  Jail  Violence,  Baca  was  asked, 
“If  you’re  to  blame,  how  do  we  hold  you 
accountable?” 

The  Sheriff  replied,  “Don’t  elect  me!” 
Voters  should  take  note.  PI 

Sources:  Los  Angeles  Times,  www.witnessla. 
com,  Associated  Press,  www. laoir.com,  http:// 
ccjv.lacounty.gov,  LA  Weekly,  www.nhclo- 
sangeles.com,  www.kcet.  org,  New  York  Times, 
www.  correctionsone.  com,  www.  wsws.  org, 
Citizens  for  Prison  Reform,  www.goldsea. 
com,  www.scpr.org, http://hos.lacounty.gov, 
www.  corspecops.  com,  http://losangeles.  chslo  - 
cal.com,  www.aclu.org, www.aclu-sc.org, 
www.  news.yahoo.  com,  www.  huffngtonpost. 
com,  www.wavenewspapers.com,  www. 
dailybreeze.  com,  www.  contracostatimes. 
com,  http://usnews.nhcnews.com,  www. 
citywatchla.com.  Wall  Street  Journal,  http:// 
sherijf.lacounty.gov 

Use  for  Empty  Prison 

action  to  the  financial  crisis.  Nonetheless, 
Hickenlooper  has  “made  a commitment”  to 
help  Brent  County  find  a new  use  for  the 
prison,  which  closed  in  March  2012. 

In  May  2012,  news  reports  indicated  that 
state  officials  were  considering  providing  fund- 
ing to  repurpose  the  prison  from  Colorado’s 
share  of  a nationwide  $25  billion  settlement 
resulting  from  the  mortgage  crisis. 

The  state  may  use  the  vacant  Fort 
Lyon  prison  for  transitional  veteran  hous- 
ing - which  is  ironic,  given  that  veterans  are 
overrepresented  among  prison  populations. 
State  Rep.  Sal  Pace  is  pushing  for  $5  million 
to  repurpose  the  facility  for  housing  veter- 
ans, which  would  also  create  jobs.  Given 
the  ongoing  economic  downturn,  however, 
pouring  millions  of  dollars  into  the  empty 
prison  is  a hard  sell. 

The  experience  of  other  communities 
that  have  tried  to  sell  vacant  private  prisons 
has  demonstrated  that  there  are  few  things 
more  worthless  and  costly  than  an  empty 
correctional  facility.  [See:  PLN,  Feb.  2012, 
p.32].P 

Sources:  Denver  Post,  Huffngton  Post 
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have  several  lines  and  all  of  them  can  share  the  minutes. 

Below  is  a summary  of  the  Great  plans  we  offer: 

Packages: 

1 Month  300  mins  USA  for  $14.99  or  (4.99  cents/min) 

3 Months  300  mins  USA  for  $ 1 3.99  or  (4.66  cents/min) 

6 Months  300  mins  USA  for  1 1 .99  or  (3.99  cents/min) 

1 2 Months  300  mins  USA  for  $9.99  or  (3.33  cents/min) 

1 Month  1 000  mins  USA  for  $34.99  (Great  for  State  Prisoners) 

1 Month  300  mins  for  Mexico  and  Dominica  Republic  for  $39.99 
1 Month  300  mins  for  Colombia  for  $44.99 
Additional  lines  are  priced  @ $2.5  per  Month 
Additional  minutes  are  priced  @ 5 cents  per  minute 

Per  Minute  Plan: 

All  calls  inside  the  United  States  are  billed  at  6 cents  per  minute 
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All  calls  to  a landline  in  Mexico  are  1 0 cents  per  minute 

Calls  to  a landline  in  Dominican  Republic  are  1 2 cents  per  minute 

Calls  to  a landline  or  mobile  phone  in  Colombia  are  1 5 cents  per  minute 

All  calls  to  Nigeria  are  just  22  cents  per  minute 

Most  international  calls  are  just  22  cents  per  minute  for  landline 

Activation  fee  per  line  is  $ 1 

Monthly  fee  per  line  is  75  cents 

Using  our  service  will  save  you  35%  to  80%  with  your  calls.  The  calls  from  your  facility  will  be  billed  the  local 
rate  which  is  6 cents  for  federal  facilities  plus  our  service  fee  for  your  respective  plan. 

Contact  info:  Sentel 

9550  S.  Eastern  Ave.,  Ste.  253 
Las  Vegas,  NV  89123 
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OBSERVANT  READERS  WILL  NOTICE  A 

number  of  changes  in  this  issue  of 
Prison  Legal  News.  First,  we  have  changed 
our  layout  design.  It  has  been  well  over 
a decade  since  we  last  made  significant 
changes  to  PLN’s  layout,  and  it  was  time 
for  a new  look.  Lansing  Scott  at  Catalytic 
Communications  in  Seattle  is  the  graphic 
designer  who  designs  and  formats  each 
issue  of  PLN  for  printing.  Our  goal  with 
the  changes  is  to  make  each  issue  an  easy 
and  pleasant  reading  experience,  and  we 
welcome  feedback  on  our  new  look. 

The  second  big  change  is  that  we  have 
increased  the  number  of  pages  in  each 
issue  of  PLN  from  56  to  64.  When  PLN 
started  publishing  in  1990,  it  consisted 
of  10  hand-typed  pages  that  were  photo- 
copied and  stapled.  Over  the  years  we  have 
steadily  grown  in  size.  Since  2007  we  can 
thank  Susan  Schwartzkopf,  PLN’s  adver- 
tising director,  for  our  ability  to  increase 
the  size  of  the  magazine,  as  her  success  in 
finding  additional  advertisers  has  enabled 
us  to  expand  our  page  count  and  publish 
even  more  news  content.  PLN  has  always 
maintained  a commitment  to  keeping  our 
advertising- to-news  content  at  a25-to-75% 
ratio,  unlike  most  publications  that  have 
more  pages  devoted  to  advertising  than  to 
substantive  content.  If  you  patronize  any 
of  the  advertisers  in  PLN,  please  let  them 
know  where  you  saw  their  ad. 

The  downside  of  having  published  PLN 
for  almost  23  years  is  that  in  many  respects 
some  things  change  very  little.  This  month’s 
cover  story  about  the  Los  Angeles  County 
jail  system  being  a cesspool  of  violence, 
abuse  and  corruption  is  nothing  new.  This 
is  at  least  the  third  major  story  we  have  run 
on  jails  in  Los  Angeles,  not  counting  dozens 
of  other,  shorter  articles.  Despite  decades 
of  litigation,  court-ordered  injunctions  and 
monitoring,  the  nation’s  largest  jail  system 
has  continued  to  engage  in  massive,  uncon- 
stitutional human  rights  violations. 

This  is  a textbook  example  of  the  lack 
of  oversight  and  accountability  in  our  na- 
tion’s criminal  justice  system,  where  both 
the  legislative  and  executive  branches  have 
shown  a total  lack  of  political  will  or  interest 
in  operating  prisons  and  jails  in  a constitu- 
tional and  humane  manner.  Instead,  abuses 
such  as  those  in  Los  Angeles  jails  have  left 


From  the  Editor 

by  Paul  Wright 

the  federal  judiciary  with  the  unenviable 
task  of  trying  to  enforce  minimal  constitu- 
tional standards  - and  even  after  decades,  as 
this  issue’s  cover  story  notes,  the  results  are 
less  than  optimal.  I am  not  optimistic  that 
this  will  be  our  last  story  about  problems  in 
the  Los  Angeles  County  jail  system. 

Readers  have  continued  to  send  their 
condolences  over  the  death  of  my  father, 
Rollin  Wright,  who  served  as  PLN’s  former 
publisher.  Everyone  at  PLN  has  greatly 


appreciated  these  letters  and  the  time 
people  have  taken  to  write  them.  Especially 
heartening  have  been  the  readers  who  re- 
called corresponding  with  my  father  in  the 
early  1990s,  when  PLN  was  in  its  infancy. 
We  extend  our  thanks  to  everyone  who 
has  written. 

Enjoy  this  issue  of  PLN  and  let  us 
know  what  you  think  about  the  new  design 
changes.  And,  as  always,  please  encourage 
others  to  subscribe, 


Nevada  Prison  Industries  Exploiting 
Businesses  and  Workers 

by  Bob  Sloan 


The  use  of  prison  labor  has  been 
increasing  throughout  the  nation  for  the 
past  fifteen-plus  years.  More  and  more  fac- 
tories are  being  built  behind  prison  fences, 
with  thousands  of  prisoner-made  products 
sold  to  consumers  annually  - including  ap- 
parel, processed  foods,  electronics,  cabling, 
automotive  and  aircraft  wiring,  flooring, 
motorcycles,  furniture,  modular  office  sys- 
tems ...  the  list  goes  on. 

Recently,  a situation  involving  the 
use  of  prison  labor  in  Nevada  has  drawn 
the  attention  of  business  owners  and  state 
officials  alike  after  several  steel  companies 
discovered  that  one  of  their  competitors 
had  been  using  prison  labor  to  cut  costs 
and  secure  contracts. 

The  labor  was  provided  by  prisoners 
working  in  Silver  State  Industries  - Ne- 
vada’s prison  industry  program  - at  the 
High  Desert  State  Prison  in  Indian  Springs. 
The  prisoners  were  paid  minimum  wage 
while  employees  on  the  outside  receive 
between  $17  and  $20  per  hour  for  the  same 
type  of  jobs. 

With  all  the  glitz  and  glimmer  of  Las 
Vegas,  Nevada  is  still  vulnerable  to  the 
current  economic  downturn  and  has  an 
unemployment  rate  exceeding  10%.  The 
discovery  that  prisoners  were  competing 
against  local  unemployed  steel  workers 
caused  consternation  among  the  local  work- 
force. It  also  caught  the  attention  of  the 
state’s  news  media,  which  in  turn  attracted 
the  attention  of  Nevada’s  Board  of  State 
Prison  Commissioners,  which  consists  of 


Governor  Brian  Sandoval,  Attorney  Gen- 
eral Catherine  Cortez Masto  and  Secretary 
of  State  Ross  Miller. 

The  use  of  prison  labor  surfaced  when 
Brian  Connett,  the  chief  executive  of  Sil- 
ver State  Industries,  publicly  announced 
the  Nevada  Department  of  Corrections 
(NDOC)  was  proud  to  be  part  of  the 
world-class  550-foot-tall  “SkyVue  Ob- 
servation Wheel”  project  being  built  in 
Las  Vegas.  The  NDOC  is  involved  in  the 
SkyVue  project  because  the  project’s  steel 
contractor,  Alpine  Steel  LLC,  is  using 
prison  labor  to  fabricate  components  for 
what  is  destined  to  be  a new  “landmark”  on 
the  Las  Vegas  skyline. 

Other  steel  companies  learned  that 
Alpine  was  using  prison  labor  and  paying 
prisoners  minimum  wage;  due  to  that  low 
labor  cost,  Alpine  had  been  able  to  outbid 
its  competitors  and  secure  contracts  for 
SkyVue  and  other  projects.  Further  research 
determined  that  many  of  those  projects 
were  developed  or  financed  by  brothers  of 
Alpine  Steel’s  owner,  Randy  L.  Bulloch. 

In  September  2012  it  was  revealed  that 
Alpine  had  not  paid  around  $78,000  in 
prisoners’  wages,  owed  the  state  $401,000 
for  unpaid  facility  lease  payments  and  other 
expenses , had  an  outstanding  IRS  lien  of  over 
$668,000  for  unpaid  payroll  taxes,  and  was 
embroiled  in  litigation  for  failing  to  pay  for 
supplies  and  for  non-payment  of  worker’s 
compensation  premiums.  Critics  accused  the 
state  of  subsidizing  a private  company  by  al- 
lowing it  to  operate  with  essentially  a line  of 
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credit,  by  letting  it  accrue  unpaid  bills. 

In  a December  17,  2012  hearing 
before  the  Nevada  State  Board  of  Prison 
Commissioners  (SBPC),  it  was  revealed 
that  there  was  virtually  no  real  oversight 
over  prison  industry  contracts  with  private 
companies  using  prisoner  workers. The  state 
is  a participant  in  the  federal  Prison  Indus- 
try Enhancement  Certification  Program 
(PIECP),  and  under  18  U.S.C.  § 1761(c), 
state  officials  have  a duty  to  comply  with 
the  program’s  statutory  requirements.  [See: 
PLN,  March  2010,  p.l].  In  Nevada  many  of 
those  requirements  have  been  ignored. 

Oversight  of  the  PIECP  is  provided  by 
the  National  Correctional  Industries  As- 
sociation (NCI A). The  current  chairman  of 
NCIA’s  board  is  NDOC  Deputy  Director 
Brian  Connett,  who,  as  noted  above,  heads 
Nevada’s  prison  industries.  According  to  the 
most  recent  NCIA  report  for  third-quarter 
2012,  six  PIECP  programs  were  operating 
in  Nevada  at  that  time,  employing  140 
prisoners. 

The  dual  role  held  by  Connett  as  both 
director  of  Silver  State  Industries,  including 
its  PIECP  programs,  and  chairman  of  the 
agency  responsible  for  PIECP  oversight 
creates  a significant  conflict  of  interest  and 
raises  ethical  concerns. 

Connett  is  no  stranger  to  either.  He 
was  previously  employed  as  the  PIECP 
manager  for  Prison  Rehabilitative  Indus- 
tries and  Diversified  Enterprises  (PRIDE), 
the  private  company  operating  Florida’s 
prison  industries.  In  that  capacity  he  ne- 
gotiated contracts  with  companies  to  use 
prison  labor;  in  at  least  one  case  involving 
ATL  Industries,  Connett  failed  to  apply  for 
PIECP  certification  for  a food  processing 
program  that  employed  prisoner  work- 
ers. Under  PRIDE’s  contract  with  ATL, 
Florida  prisoners  made  food  products  that 
were  distributed  across  state  lines  to  govern- 
ment agencies,  including  the  military,  but 
were  paid  only  1.25  to  $.50  per  hour. 

As  chairman  of  the  NCIA’s  board  of 
directors,  head  of  Nevada’s  Silver  State  In- 
dustries and  a former  PIECP  manager  for 
PRIDE,  Connett  is  expected  to  be  aware 
of  - and  comply  with  - the  federal  statu- 
tory requirements  for  PIECP  programs.  Yet 
based  on  information  presented  at  the  BSPC 
hearing  it  is  apparent  that  he  is  unaware  of 
some  of  those  requirements,  including  the 
need  to  provide  notice  to  and  consult  with 
local  business  and  labor  groups  prior  to  com- 
mencing new  prison  industry  programs. 
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Former  U.S.  Senator  Richard  H.  Bryan 
spoke  at  the  BSPC’s  December  17,  2012 
hearing  to  draw  attention  to  the  impact  of 
unfair  competition  on  private  businesses  due 
to  the  use  of  prison  labor.  He  said  two  of  his 
clients,  including  XL  Steel,  had  lost  contracts 
to  Alpine  due  to  that  company’s  participation 
in  the  state’s  prison  industry  program,  and 
suggested  that  more  oversight  was  needed. 
Governor  Sandoval  said  the  state  should 
not  be  subsidizing  private  companies  to  the 
detriment  of  other  local  businesses. 

NDOC  Director  James  “Greg”  Cox 
acknowledged  that  the  NDOC  had  not 
obtained  approval  from  the  BSPC  or  the 
legislature’s  Interim  Finance  Committee  on 
Industrial  Programs  before  implementing 
prison  industry  programs,  nor  complied 
with  state  statutes  related  to  employment 
programs  for  prisoners  - including  NRS 
209.462(2)(c),  which  requires  that  such 
programs  “[h]ave  an  insignificant  effect  on 
the  number  of  jobs  available  to  the  residents 
of  this  State.” 

“The  process  has  not  been  followed,” 
he  admitted,  adding,  “It  is  clear  we  should 
have  done  this  in  the  past.” 

Cox  assured  Governor  Sandoval  that 
by  the  time  of  the  next  BSPC  hearing  in 
March  2013,  the  NDOC  will  have  crafted 
administrative  regulations  to  bring  the 
state’s  prison  industry  programs  into  com- 
pliance with  applicable  laws.  Time  will  tell 
whether  those  regulations  will  fully  protect 
Nevada’s  workers  and  private  businesses 
from  unfair  competition  resulting  from  the 
exploitive  use  of  prison  labor. 

State  officials  have  since  indicated 
that  Alpine  Steel’s  use  of  prison  labor  has 
been  stopped  and  the  company  placed  on  a 
repayment  plan  to  recover  the  outstanding 
debts  it  owes  for  prisoners’  back  wages  and 
lease  obligations  to  the  state.  Meanwhile, 
the  company’s  troubles  continue  to  mount. 
On  February  6,  2013,  the  State  Contrac- 
tors Board  found  Alpine  guilty  of  failure 
to  establish  financial  responsibility,  lowered 
the  company’s  license  limit  to  $1.7  million, 
required  it  to  post  a $20,000  bond  and  placed 
its  license  on  probation  for  one  year.  Every  60 
days,  Alpine  must  show  it  is  current  with  its 
payments  to  the  NDOC  and  the  IRS. 

Bob  Sloan,  a former  prisoner,  is  a national 
expert  071  priso7i  industry  programs  and 
Executive  Director  of  the  Voters  Legislative 
Transparency  Project  (vovow.vltp.net).  He 
provided  this  article  exclusively  for  PLN. 
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The  Color  of  Corporate  Corrections:  Overrepresentation 
of  People  of  Color  in  the  Private  Prison  Industry 

by  Christopher  Petrella  and  Josh  Begley 


HILE  DATA  GENERATED  BY  THE  FED- 

eral  Bureau  of  Prisons  (BOP)  and 
state  departments  of  corrections  (DOCs) 
have  long  demonstrated  persistent  racial 
disparities  in  rates  of  incarceration,  no 
comparative  study  until  now  has  con- 
sidered the  racial  composition  of  select 
state-contracted,  privately-operated  prisons 
around  the  nation.  We  selected  California, 
Texas  and  Arizona  for  our  examination 
because  they  warehouse  some  of  the  largest 
numbers  of  prisoners  in  private,  for-profit 
prisons.  Taken  together,  these  three  states 
account  for  over  30  percent  of  all  prisoners 
held  in  privatized  correctional  facilities  in 
the  United  States. 

Our  research  indicates  that  although 
people  of  color  are  already  overrepresented 
in  public  prisons  relative  to  their  share  of 
state  and  national  populations,  they  are 
further  overrepresented  by  approximately 
12  percent  in  state-contracted  correctional 
facilities  operated  by  for-profit  private 
prison  firms.  Not  only  is  the  overrepresenta- 
tion of  people  of  color  in  private  prisons  a 
matter  of  public  concern,  it  also  begs  some 
previously  unconsidered  questions. 

Our  conclusions  are  based  on  the 
latest  U.S.  Census  demographic  figures 
available  through  the  Prison  Policy  Initia- 
tive’s “Correctional  Facility  Locator  2010,” 
cross-referenced  with  prisoner  population 
directories  available  on  state  DOC  web- 
sites and  statistical  information  procured 
through  public  records  requests  filed  with 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR). 

In  order  to  avoid  artificially  inflating 
the  over-incarceration  of  people  of  color  in 
for-profit  prisons  we  intentionally  excluded 
figures  from  federal  detention  centers  con- 
trolled by  U.S.  Immigration  and  Customs 
Enforcement  (ICE),  the  U.S.  Marshals 
Service  and  detention  facilities  managed 
at  the  local  level.  For  similar  reasons,  we 
strategically  excluded  data  from  transfer 
centers,  work  release  centers,  community 
corrections  facilities,  special  treatment  cen- 
ters, reception  centers  and  any  facility  with 
a population  of  under  500  persons. 

The  data  revealed  that  89  percent  of 
California  prisoners  housed  in  private 


prisons  are  people  of  color,  compared  with 
75  percent  in  public  correctional  facilities. 
In  Texas,  71  percent  of  the  prisoners  held 
in  privately-operated  facilities  are  people  of 
color,  compared  with  66  percent  in  public 
prisons.  And  in  Arizona,  65  percent  of 
the  private  prison  population  is  composed 
of  people  of  color,  in  comparison  with  60 
percent  in  public  prisons. 

Our  findings  help  to  underscore  the 
notion  that  the  private  prison  industry  has 
represented  an  experiment  in  racialized  profi- 
teering from  its  very  inception.  Corrections 
Corporation  of  America  (CCA) — the  nations 


oldest  and  largest  for-profit  prison  company, 
which  now  controls  43  percent  of  the  cor- 
rections market — received  its  first  contract  in 
1983  from  the  now  defunct  Immigration  and 
Naturalization  Services,  the  agency  primarily 
responsible  for  detaining  immigrants,  who  are 
most  often  classified  as  people  of  color.  Sadly, 
this  trend  persists  today. 

According  to  stipulations  set  forth  in 
a 2007  CDCR  memorandum,  the  state  of 
California  prioritizes  previously-deported 
prisoners  and/or  prisoners  with  active  or  po- 
tential ICE  holds  for  transfers  to  out-of-state 
private  prisons — a policy  that  disproportion- 
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Which  types  of  prisons  warehouse  more  people  of  color? 


PRIVATE 


PRIVATE 


PRIVATE 


PUBLIC 


PUBLIC 


PUBLIC 


People  of  color ' 

White,  non-Hispanic  or  Latino 


'Although  racial  designations  are  always  imprecise,  elusive,  and  subject  to  revision,  we  appropriated 
U.S.  Census  Bureau  racial  categories  for  the  purposes  of  this  study  to  preserve  nomenclatural,  and 
therefore  statistical,  fidelity  in  our  cross-referencing  efforts.  People  of  color  here  are  defined  as 
“Black,  American  Indian  or  Alaska  Native,  Asian,  Native  Hawaiian  or  Pacific  Islander,  and  non- 
white Hispanic  or  Latino.” 

Research  & graphic  by  Christopher  Petrella  and  Josh  Begley,  2012 
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British  Call  Center  Fires  Employees 
to  Hire  Prison  Slave  Labor 


ately  impacts  people  of  color.  This  policy  alone 
accounts  significantly  for  the  overrepresenta- 
tion of  people  of  color  in  out-of-state  facilities 
operated  by  for-profit  prison  companies  that 
contract  with  California. 

The  overrepresentation  of  people  of 
color  in  private  prisons  indicates  they  are  dis- 
proportionately siphoned  away  from  public 
prisons — precisely  the  types  of  facilities  that 
provide  the  greatest  access  to  educational 
and  rehabilitative  programs  and  services. 
Such  an  overrepresentation  suggests  that  the 
incarceration  of  people  of  color,  compared  to 
“non-Hispanic  whites,”  functions,  in  part, 
as  a source  of  profit  extraction.  Whereas 
the  primary  objective  of  public  corrections 
agencies  is  the  promotion  of  public  safety 
through  rehabilitation  (at  least  in  theory), 
private  prison  firms  are  first  and  foremost  ac- 
countable to  their  shareholders.  Companies 
like  CCA  are  legally  obligated  to  generate 
profit  and  increase  shareholder  value — an 
imperative  that  inherently  compromises  any 
significant  commitment  to  rehabilitation, 
re-entry  or  recidivism  reduction. 

Although  research  pertaining  to  the 
racial  composition  of  private  prison  popu- 
lations is  still  emerging,  we  hope  that  our 
findings  will  generate  substantive  discus- 
sion relative  to  the  relationship  between 
race  and  prison  privatization  in  the  United 
States.  Above  all,  we  are  optimistic  that  this 
study,  limited  as  it  is,  will  inspire  policies 
aimed  at  eliminating  the  for-profit  prison 
industry — an  industry  that  disproportion- 
ately commoditizes  people  of  color. 

Christopher  Petrella  is  a doctoral  candidate  in 
African  American  Studies  at  U.  C.  Berkeley. 
His  dissertation  is  entitled  “Race,  Markets, 
a7id  the  Rise  of  the  Private  Prison  State.  ” Josh 
Begley  is  a graduate  student  in  hiteractive 
Telecommunications  at  NYU. 


A British  company™  Wales  report - 
edly  fired  17  of  its  call  center  employees 
to  make  room  for  prisoners  that  it  pays  just 
T3  a day — or  less  than  15.00. 

Beginning  in  December  2011,  at 
least  23  prisoners  were  bussed  in  from 
the  minimum-security  HMP  Prescoed 
in  Monmouthshire  to  work  at  Becoming 
Green,  a roofing  and  environmental  refit- 
ting company,  where  they  were  paid  the 
equivalent  of  roughly  $.60  per  hour. 

“The  whole  idea  of  what  the  company  is 
doing  is  bringing  in  free  labor  for  the  busi- 
ness and  relieving  their  employed  staff  of 
their  responsibilities,  because  obviously  it  is 
more  cost-effective  for  the  business  to  have 
criminals  working  for  them  than  paying  a 
salary  to  each  person,”  a former  Becoming 
Green  manager  said  after  resigning.  “There’s 
no  reason  why  these  people  should  have  been 
fired.  I don’t  think  it’s  right,  just  to  save  a few 
quid.  These  people  have  bills  to  pay.” 

Kenneth  Clarke,  secretary  of  Britain’s 
Ministry  of  Justice,  announced  in  early  2012 
that  he  intended  to  significantly  expand 
job  opportunities  for  prisoners,  mainly  in 
manufacturing.  When  unions  expressed 
concerns  about  the  expansion,  Clarke  as- 
sured them  that  prisoners  wouldn’t  put 
anyone  out  of  work.  But  a Becoming  Green 
spokesman  told  The  Guardiaji  in  August 
2012  that  Prescoed  officials  arranged  for 
prisoners  to  be  paid  token  wages  for  a 
minimum  of  40  days. 

In  response,  a spokesman  for  Clarke 
said  that  the  Prescoed  prison  “works 
closely  with  the  company,  the  probation 
service,  local  authorities  and  community 
groups  to  ensure  that  any  impact  on  the 


local  workforce  is  minimized.” 

Yet  according  to  the  former  Becoming 
Green  manager,  the  company  had  been 
making  up  “reasons  to  ...justify  dismissing 
people  from  the  company  so  they  could  get 
more  prison  staff  in.” 

Nicola  Vaughan,  a senior  manager  at  B e- 
coming  Green,  said  the  employees  who  were 
fired  were  dismissed  for  “performance  issues,” 
and  that  the  terminations  were  simply  part  of 
doing  business  in  a demanding  industry. 

“At  the  end  of  the  day,”  she  said,  “the 
[telemarketing]  industry  has  a very,  very 
high  turnover  ...  it’s  tough.” 

Prisoner  advocates  said  that  although 
they  are  supportive  of  prisoners  working 
outside  the  prison  walls,  Becoming  Green’s 
program  is  counterproductive. 

“We  do  welcome  these  opportunities, 
but  it  should  be  on  the  same  basis  as  anyone 
else  in  the  community,”  stated  Andrew  N eil- 
son  of  the  Howard  League  for  Penal  Reform. 
“We  don’t  want  the  issue  of  prisoners  on 
day-release  being  employed  becoming  one 
that  divides  people  and  effectively  people 
are  turned  against  those  prisoners  because 
they’re  seen  to  be  taking  people’s  jobs.” 

Steve  Gillan,  general  secretary  of  the 
Prison  Officers  Association,  the  union  that 
represents  prison  employees  in  the  UK,  said 
using  cheap  prison  labor  was  “immoral 
and  disgusting,”  adding,  “[t]he  association 
wants  to  see  prisoners  working  and  leading 
law-abiding  lives,  but  not  at  the  expense  of 
other  workers  being  sacked  or  laid  off  to 
facilitate  it.”  PJ 

Source:  vyww.guardian.co.uk 


Prison  Legal  News 


17 


March  2013 


Why  Are  Prisoners  Committing  Suicide  in  Pennsylvania? 


By  the  time  John  McClellan  ,Jr.  was 
found  dead  inside  Pennsylvania’s  State 
Correctional  Institution  (SCI)  at  Cresson 
in  May  2011,  he  had  long  been  categorized 
as  “special  needs”for  his  history  of  addiction 
and  mental  instability.  Yet  prisoners  and 
staff  say  McClellan,  42,  was  not  living  in 
one  of  the  facility’s  treatment  units  but  in 
the  Restricted  Housing  Unit,  or  RHU — 
otherwise  known  as  solitary  confinement. 

Two  months  earlier,  McClellan  had 
written  a letter  to  his  father,  a Philadelphia 
police  officer,  saying  that  five  correctional 
officers  had  assaulted  him,  then  filed  false 
charges  against  him.  John  McClellan,  Sr. 
had  already  contacted  an  attorney;  threats 
and  abuse  from  guards  were  allegedly  so 
frequent  his  son  kept  a makeshift  calendar 
on  legal-sized  notebook  paper  to  keep 
track.  A former  SCI  Cresson  prisoner, 
Tim  Everard,  who  says  he  spent  time  in  a 
neighboring  RHU  cell,  recalls  seeing  guards 
kicking  the  younger  McClellan’s  cell  door, 
calling  him  names  and  goading  him  to  kill 
himself.  When  Everard  told  the  manager  of 
the  ward  that  McClellan  seemed  suicidal, 
Everard  says  she  brushed  him  off,  saying  of 
the  impulse  to  commit  suicide, “If  he’s  going 
to  act  on  it,  he’s  going  to  act  on  it.” 

On  December  1,2011  the  U.S.  Depart- 
ment of  Justice  announced  an  investigation 
into  SCI  Cresson  as  well  as  SCI  Pittsburgh 
in  response  to  allegations  of  prisoner  abuse. 
Since  then,  another  prisoner,  who  report- 
edly asked  repeatedly  for  and  was  denied 
mental  health  treatment,  has  committed 
suicide  inside  SCI  Cresson.  An  investiga- 
tion by  The  Nation  uncovered  details  of  the 
claims  at  the  center  of  the  probe,  through 
interviews  with  current  and  former  Depart- 
ment of  Corrections  (DOC)  employees, 
who  spoke  on  condition  of  anonymity  for 
fear  of  reprisal.  At  least  three  sources  with 
knowledge  of  the  mental  health  procedures 
at  SCI  Cresson  have  provided  corroborat- 
ing evidence  to  the  Justice  Department, 
claiming  that  they  were  threatened  with 
physical  harm  or  false  charges  by  prison 
authorities  if  they  raised  concerns. 

Filed  under  the  1980  Civil  Rights  of 
Institutionalized  Persons  Act  (CRIPA), 
more  than  thirty  similar  investigations  have 
been  launched  by  the  Justice  Department 
since  1996.  Most  involve  jails  holding 


by  Matt  Stroud 

pretrial  prisoners,  and  at  least  ten  involve 
claims  of  insufficient  mental  healthcare.  The 
process  is  generally  diplomatic  rather  than 
prosecutorial;  the  DOJ  publicly  releases 
findings  and  suggests  changes.  Institutions 
usually  agree  to  abide  by  the  recommenda- 
tions. The  DOJ  can  sue  those  that  don’t; 
in  extreme  cases  this  can  lead  to  a court 
order  forcing  a prison  to  operate  under  the 
supervision  of  a Special  Master. 

The  investigation  into  SCI  Cresson 
could  have  important  implications  beyond 
Pennsylvania.  In  addition  to  determining 
whether  the  facility  “provided  inadequate 
mental  health  care  to  prisoners  who  have 
mental  illness  [and]  failed  to  adequately 
protect  such  prisoners  from  harm,”  ac- 
cording to  the  DOJ’s  official  release, 
investigators  will  also  consider  the  practice 
of  subjecting  mentally  ill  prisoners  to  “ex- 
cessively prolonged  periods  of  isolation, 
in  violation  of  the  Eighth  Amendment,” 
with  its  ban  on  cruel  and  unusual  punish- 
ment. Even  if  the  particular  abuse  leveled 
at  McClellan  is  found  to  be  an  aberration, 
holding  mentally  unstable  prisoners  in 
solitary  confinement  is  a common  practice 
in  prisons  and  jails  across  the  country.  With 
major  studies  showing  that  prolonged  iso- 
lation can  aggravate — and  even  contribute 
to — mental  illness,  and  a small  number  of 
states  moving  to  reduce  their  reliance  on 
the  practice,  the  DOJ  investigation  could 
be  a significant  step  toward  banning  solitary 
confinement  for  mentally  ill  prisoners. 

• • • 

SCI  Cresson  was  a tuberculosis  sani- 
tarium  from  1912  through  1956,  then  a 
mental  institution  until  1982,  when  it  was 
shuttered  and  abandoned.  It  reopened  as  a 
state  penitentiary  five  years  later.  Today  it 
is  a medium-security  facility  housing  some 
1,624  prisoners  whose  crimes  range  from 
murder  to  drunk  driving.  Fourteen  percent 
are  locked  up  for  parole  violations. 

Located  ninety  miles  east  of  Pittsburgh, 
the  prison  complex  sits  off  an  old  highway 
just  outside  the  small  town  of  Cresson 
(population:  1,711),  known  for  its  coal 
yards,  mineral  springs  and  lumber.  Dense 
forest  surrounds  everything,  including  the 
prison,  whose  old  brick  buildings  might 
seem  peaceful  if  they  weren’t  surrounded  by 


razor  wire  and  thirty-foot  fences. 

Historically,  Pennsylvania  has  been  at 
the  forefront  of  the  use  of  solitary  confine- 
ment, and  it  has  continued  to  experiment 
with  new  forms  of  isolation.  In  2000  the 
Pennsylvania  DOC  introduced  the  Long 
Term  Segregation  Unit,  or  LTSU,  to  house 
its  most  dangerous  and  disobedient  prison- 
ers. Based  on  a similar  program  introduced 
in  1989  at  California’s  Pelican  Bay  State 
Prison,  the  LTSU  held  prisoners  in  single 
cells,  isolated  for  at  least  twenty- three  hours 
a day  bereft  of  any  property,  including  read- 
ing material.The  treatment  was  supposed  to 
last  for  thirty-six  months  at  the  most,  with 
officials  vowing  to  send  LTSU  prisoners 
back  to  the  general  population  when  their 
behavior  improved. 

A 2004  article  in  the  Pittsburgh  Tribune 
Review  quoted  DOC  sources  citing  the  ex- 
treme unruliness  of  LTSU  prisoners — “the 
worst  of  the  worst,”  “despicable  inmate  [s]” 
who  “just  seemed  to  be  incorrigible” — 
and  also  quoted  attorneys  and  advocates 
concerned  about  the  effect  on  vulnerable 
prisoners.  “It  raises  the  question  of  mentally 
ill  [prisoners]  in  this  unit  whose  conditions 
are  made  worse  by  long-term  isolation,”  one 
lawyer  said. 

As  Pennsylvania  implemented  the 
LTSU  program,  mental  health  experts 
warned  that  such  sustained  isolation  could 
cause  significant  mental  problems.  In  a 
2003  report  in  Crime  ajid  Delinquency, 
Craig  Haney,  a psychology  professor  at  the 
University  of  California,  Santa  Cruz,  wrote, 
“There  is  not  a single  published  study  of 
solitary  or  supermax-like  confinement  in 
which  nonvoluntary  confinement  lasting 
for  longer  than  10  days  ...  failed  to  result 
in  negative  psychological  effects.” 

Lawsuits  filed  by  prisoners  supported 
this.  In  2000  prisoners  at  SCI  Pittsburgh 
sued  the  DOC,  claiming  that  long-term 
isolation  caused  mental  health  issues  to 
get  worse  and,  in  some  cases,  to  arise  out 
of  nowhere.  In  a 2003  ruling  in  Rivera  v. 
Pennsylvania  Department  of  Corrections,  the 
state  Superior  Court  determined  that  it  was 
“not  clear  ...  whether  the  mental  and  emo- 
tional conditions  demonstrated  in  the  LTSU 
contribute  or  cause  the  extreme  behavioral 
issues  that  landed  these  prisoners  in  the 
LTSU  or  whether  those  types  of  conditions 
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are  in  part  caused  by  long  periods  of  solitary 
confinement  in  such  a unit.”But  an  appellate 
court  later  decided  that  the  LTSU’s  failure  to 
address  mental  health  issues  did  not  violate 
the  Eighth  Amendment. 

Nevertheless,  about  five  years  after  it 
was  implemented,  the  LTSU  program  was 
replaced  with  a new  program  explicitly 
designed  to  treat  mental  illness  in  prison- 
ers with  behavioral  problems.  Dubbed 
the  Secure  Special  Needs  Unit,  or  SSNU, 
it  was  unveiled  at  SCI  Cresson.  Officials 
denied  requests  for  information  about  this 
change,  but  a source  close  to  the  transition 
said  it  looked  as  though  the  DOC  “actually 
wanted  to  make  a positive  change  and  to 
bring  some  treatment  for  people  with  seri- 
ous mental  health  issues.” 

Testifying  before  Pennsylvania’s  House 
Judiciary  Committee  in  August  2010,  DOC 
deputy  secretary  Michael  Klopotoski  drew 
a distinction  between  SSNUs  and  other 
specialized  housing  units — specifically, 


the  RHU  (where  McClellan  committed 
suicide),  the  Special  Management  Unit 
(SMU)  and  the  Special  Needs  Unit,  for 
mentally  ill  prisoners  without  behavioral 
problems.  Whereas  RHUs  were  designed 
“to  securely  house  an  ofFender  who  receives 
disciplinary  sanctions”  and  SMUs  “to 
securely  house  an  offender  who  exhibits 
behavior  that  is  continually  disruptive,  vio- 
lent and  dangerous,”  SSNUs  were  designed 
to  “provide  a [prisoner]  who  has  identified 
significant  mental  health  concerns  ...  the 
opportunity  of  a specialized  treatment 
program  to  assist  him/her  in  returning  to 
a general  population.”  It’s  supposed  to  last 
up  to  eighteen  months — “unless  extended 
by  the  SSNU  Treatment  Team.” 

The  SSNU  is  a five-phase  program 
that  gradually  rewards  prisoners  with  group 
sessions,  time  in  chow  halls  and  increased 
access  to  their  property  in  exchange  for  good 
behavior.  Phase  5 is  solitary  confinement;  it 
includes  twenty-three-hour-a-day  isolation, 


minimal  if  any  privileges  and  access  only  to 
“basic  personal  hygiene  items.” 

“Phase  5 is  generally  the  starting 
point  for  an  offender  in  the  SSNU,”  said 
Klopotoski,  explaining  that  a prisoner  will 
stay  there  until  he  or  she  “has  remained 
misconduct  free  for  a sufficient  period  of 
time.”  The  end  goal  is  Phase  1;  prisoners 
who  reach  it  can  leave  the  SSNU  and  return 
to  the  Special  Needs  Unit.  Sources  say  this 
is  where  McClellan  was  supposed  to  be. 

But  psychologists  who  have  worked 
in  the  SSNU  at  SCI  Cresson  say  that  cor- 
rections officers  (COs)  or  unsympathetic 
members  of  the  SSNU  Treatment  Team 
can  easily  stall  a prisoner  in  Phase  5,  mean- 
ing that  some  prisoners  remain  in  solitary 
confinement  indefinitely. 

• • • 

There  are  conflicting  reports  about 
the  degree  of  McClellan’s  mental  prob- 
lems. One  prison  psychologist  said  he  was 
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schizophrenic.  Another  said  he  was  merely 
an  addict.  His  father  did  not  believe  he  was 
mentally  ill  at  all.  His  attorney  disagreed. 

What  is  known  is  that  McClellan  was 
hooked  on  crack  cocaine  at  20  years  of  age. 
He  committed  small-time  robberies  and  ac- 
crued a lengthy  rap  sheet.  The  last  judge  who 
sentenced  him,  for  posing  as  an  undercover 
police  officer  and  stealing  $180,  seemed 
frustrated  by  his  inability  to  avoid  trouble. 
“The  defendant  has  ...  had  plenty  of  adult 
time  to  seek  help  and  to  have  straightened 
himself  out,”  wrote  Judge  Amanda  Coop- 
erman,  sentencing  him  to  five  to  eleven 
years  despite  guidelines  that  prescribed  a 
maximum  of  eighteen  months. 

The  elder  McClellan  said  his  son’s 
last  prison  stint  didn’t  become  particu- 
larly difficult  until  2007,  when  he  was  at  a 
Philadelphia-area  facility  designed  for  drug 
rehabilitation.  He  got  into  an  argument 
with  a guard,  who,  according  to  McClellan 
Sr.,  discovered  that  the  younger  McClel- 
lan’s father  was  a police  officer.  The  guard 
reportedly  shared  this  information  with  his 
co-workers  as  well  as  with  other  prisoners. 
Fearing  this  could  put  him  in  danger — in 
the  words  of  the  elder  McClellan,  “Who 
knows  if  I put  one  of  these  guys  behind 
bars?” — the  younger  McClellan  requested  a 
transfer  to  another  prison.  There,  according 
to  his  father,  he  again  encountered  a retalia- 
tory CO  who  reportedly  shared  the  names, 
addresses  and  occupations  of  certain  family 
members  with  his  colleagues  and  threatened 
to  hurt  them.  The  younger  McClellan  sent 
letters  to  his  father  saying  he  filed  griev- 
ances against  the  CO  and  was  rewarded 
with  additional  time  in  the  RHU. 

“Every  time  he  wrote  up  a grievance, 
it  got  worse,”  his  father  said.  “They  would 
come  back,  write  him  up  for  something  and 
put  him  in  the  hole  sixty  days  at  a time.” 

The  same  thing  happened  as  Mc- 
Clellan approached  parole  eligibility,  with 
guards  reportedly  manufacturing  charges  to 
keep  him  in  solitary  confinement.  The  pa- 
role board  would  deny  his  release,  the  elder 
McClellan  said,  “because  of  the  write-ups, 
because  when  he  was  in  the  hole  he  was 
seen  as  a disciplinary  problem.” 

By  the  time  the  younger  McClellan 
arrived  at  SCI  Cresson  last  spring,  he  was 
convinced  he  was  going  to  die.  He  told  his 
father  that  COs  had  threatened  to  kill  him 


and  make  it  look  like  a hanging.  His  mental 
state  was  gradually  deteriorating  and  he  was 
reportedly  on  medication,  although  it  is  not 
clear  what  he  was  prescribed. 

McClellan  Sr.  recalls  telling  his  son 
on  the  phone,  “It’s  not  going  to  happen. 
They’re  not  going  to  lose  their  job  because 
they  want  to  get  rid  of  you.”  But  his  son 
insisted,  “They’re  going  to  hang  me.” 

On  May  6, 2011,  McClellan  was  found 
hanging  in  his  cell.  The  DOC  did  not 
release  details,  but  his  father  says  admin- 
istrators told  him  he  had  hanged  himself 
from  the  ceiling  sprinkler  system. 

The  elder  McClellan  has  a hard  time 
believing  his  son  was  capable  of  commit- 
ting suicide.  “If  he  did,  the  point  is  that 
maybe  he  just  had  enough.  Maybe  he  just 
couldn’t  take  it  anymore — the  abuse,  the 
harassment.  I don’t  know  if  I’d  be  able  to 
handle  it  either.” 

Sources  collaborating  with  the  DOJ 
investigation  don’t  believe  that  McClellan 
Jr.  was  murdered.  But  they  do  believe  that 
a pattern  of  sustained  abuse,  compounded 
by  extended  periods  of  isolation  and  a lack 
of  oversight  among  administrators,  led  a 
vulnerable  prisoner  to  take  his  own  life. 

• • • 

While  a number  of  officials  oversaw 
McClellan  as  he  deteriorated,  one  in  par- 
ticular has  been  repeatedly  identified  by 
sources  as  neglecting  his  duties  at  best  or, 
at  worst,  purposely  mistreating  unstable 
prisoners.  That  man  is  SCI  Cresson’s  chief 
psychologist,  James  Harrington. 

Harrington  has  been  named  as  a defen- 
dant in  at  least  ten  civil  rights  cases  filed  by 
prisoners  in  Pennsylvania’s  Western  District 
since  1995.  All  but  one  have  been  dismissed, 
a number  of  them  on  technicalities  like 
missing  a filing  deadline.  But  two  pending 
suits  filed  last  year  allege  that  Harrington 
was  complicit  in  the  abuse  of  mentally  ill 
prisoners.  One  source  with  knowledge  of 
psychology  procedures  at  SCI  Cresson  cites 
a behavioral  plan,  co-created  by  Harrington 
and  implemented  last  year,  prescribing 
“such  barbaric  treatment  as  removing  [a 
prisoner’s]  mattress  for  extended  periods 
of  time  as  a viable  means  of  obtaining 
behavioral  compliance.”  In  one  complaint 
filed  in  June  2011,  the  plan  was  described 
as  “relying  heavily  upon  extended  isolation 
...  essentially  designed  to  simply  break  the 
inmate  down  to  where  he  is  ‘willing’”  to  co- 
operate. This  could  take  “2  years  or  more.” 


Damont  Hagan,  who  spent  time  in 
SCI  Cresson  between  2010  and  2011, 
filed  a suit  in  October  2011  claiming  that 
Harrington  refused  to  approve  his  mental 
health  treatment  unless  he  stopped  fil- 
ing grievances  over  abuses  in  the  SSNU. 
Another  prisoner,  Christopher  B aimer, 
claimed  that  despite  being  diagnosed  with 
borderline  personality  disorder  and  para- 
noid schizophrenia,  he  was  transferred  by 
Harrington  and  other  administrators  from 
the  SSNU  to  the  RHU,  where  he  was 
saddled  with  enough  continuous  solitary 
confinement  time  to  stretch  into  the  year 
2039.  In  his  complaint,  Balmer  wrote  that 
solitary  confinement  causes  him  to  feel 
suicidal  and  that  ignoring  his  mental  health 
problems  amounts  to  “deliberate  indiffer- 
ence to  serious  medical  need.” 

Hagan’s  and  Balmer’s  cases  were  pub- 
licized by  the  Pennsylvania-based  Human 
Rights  Coalition,  a prisoner  advocacy  group 
whose  members  contacted  state  legislators, 
the  DOC’s  internal  affairs  investigation 
unit  and  the  DOJ.  Lending  weight  to  their 
claims  is  the  suicide  of  another  prisoner  at 
SCI  Cresson  in  March  2012.  James  Willett, 
24,  was  found  dead  while  housed  in  the  gen- 
eral population.  A source  with  knowledge  of 
psychology  procedures  at  SCI  Cresson  says 
Willett — serving  a seven-  to  fourteen-year 
sentence  for  rape — had  “repeatedly  re- 
quested” mental  health  treatment  but  those 
requests  were  denied.  A DOC  press  release 
said  the  county  coroner’s  office  and  the  state 
police  would  conduct  an  investigation. 

Willett’s  suicide  offers  further  evidence 
of  what  insiders  say  is  the  total  corruption 
of  the  mental  health  treatment  program 
at  the  prison  under  Harrington,  who,  ac- 
cording to  the  June  2011  complaint,  has 
shown  “profound  willful  indifference”  to- 
ward the  “suffering  of  lower  functioning  or 
profoundly  emotionally  disturbed  inmates 
placed  under  his  care.” 

“The  SSNU  should  be  moved  out  of 
SCI  Cresson,”  the  source  says.  “They  have 
destroyed  it.  The  [psychology  department 
at  SCI  Cresson]  needs  to  be  flushed  and 
started  over  with  new  staff.” 

The  role  of  James  Harrington  is  par- 
ticularly revealing  in  the  case  of  former 
SCI  Cresson  prisoner  Tracey  Pietrovito. 
Tried  at  1 8 for  arson  and  murder,  the  young 
man  with  an  IQ_of  70,  according  to  wit- 
nesses from  local  hospitals  and  social  service 
providers,  was  a classic  “unwanted  child,” 
shuffled  through  as  many  as  forty  foster 
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homes.  Accused  of  torching  a YMCA  in 
the  middle  of  the  night,  Pietrovito  was  held 
responsible  for  the  deaths  of  four  people, 
including  a volunteer  fireman.  In  1988, 
Judge  Albert  Stallone  sentenced  him  to  life 
plus  three-to-twenty  years. 

“I  don’t  know  ifTracey  ever  got  a break 
in  life  from  anyone,”  Stallone  said  tearfully, 
according  to  the  Reading  Eagle,  “but  per- 
haps he  is  getting  one  from  me  today.”That 
“break”  amounted  to  a chance  at  freedom. 
Stallone  speculated  that,  “in  17, 18,  or  19 
years,  when  the  Board  of  Commutations 
feels  this  man  is  ready  to  be  released,”  Pi- 
etrovito would  be  set  free. 

That  never  happened. 

Today,  Pietrovito  is  44.  A SCI  Cres- 
son  psychologist  says  that  in  addition  to 
his  developmental  problems,  he  has  been 
diagnosed  with  schizoaffective  disorder 
and  antisocial  personality  disorder.  Sources 
told  the  DOJ  last  year  that  Pietrovito  was 
languishing  in  Phase  5 with  no  sign  of  be- 
ing moved  out.  His  mattress  was  removed, 
so  he  slept  on  concrete.  He  was  stripped  of 
his  clothing  and  shoes  and  issued  a nylon 
“anti-suicide  smock” — a tear-resistant  gar- 
ment with  an  open  back. 


Sources  say  that  while  Pietrovito  had 
tried  to  commit  suicide  in  the  past,  he  wasn’t 
suicidal  when  he  was  placed  in  Phase  5.  He 
would  sometimes  become  unreasonably  an- 
gry and  yell,  but  he  hadn’t  said  he  pondered 
killing  himself.  Yet,  rather  than  allow  him 
access  to  the  anger  management  sessions 
that  are  part  of  Phase  5,  Pietrovito  was  kept 
in  solitary  confinement  24/7,  overseen  by 
guards  who  simply  did  not  want  to  deal 
with  his  mental  illnesses. 

Further  details  of  Pietro vito’s  confine- 
ment approach  descriptions  of  torture. 
Sources  say  that  guards  would  refuse  to 
provide  him  with  toilet  paper  for  signifi- 
cant periods — forcing  Pietrovito  to  wipe 
himself  with  his  hand — and  then  refused 
to  provide  him  with  soap  before  he  ate 
his  meal,  served  without  utensils.  The  only 
window  in  Pietrovito’s  cell,  they  said,  could 
not  be  properly  shut,  and  temperatures 
frequently  approached  freezing.  Pietrovito 
also  said  that  he  was  afraid  to  eat  because 
COs  who  slid  his  meals  into  his  cell  would 
sometimes  hint  that  they’d  put  feces  in 
his  food — a common  allegation  among 
prisoners  subjected  to  solitary  confinement 
throughout  the  state.  When  Pietrovito 


refused  to  eat,  COs  would  file  exaggerated 
or  false  disciplinary  reports,  extending  his 
time  in  the  hard  cell. 

A former  SCI  Cresson  psychology  staff 
member  reported  that  Harrington  had  been 
made  aware  of  these  allegations  but  that 
he  responded  with  indifference.  And  the 
same  source  who  described  the  “barbaric” 
behavioral  plan  Harrington  helped  devise 
wrote  to  the  Pennsylvania  Department  of 
State  last  summer  to  complain  about  the 
treatment  of  Pietrovito,  which  included 
being  mocked  for  his  low  ICX  At  one  of 
the  monthly  review  sessions  that  are  part 
of  the  SSNU  protocol,  Harrington  also 
reportedly  refused  to  go  forward  until  Pi- 
etrovito agreed  to  sing  “I’m  a Little  Teacup” 
to  entertain  the  group.  Harrington  did  not 
respond  to  letters  or  to  voice  messages  left 
at  his  home. 

Pietrovito  was  transferred  to  a differ- 
ent prison  in  August  2011.  Asked  about 
the  allegations,  Susan  Bensinger,  a DOC 
press  secretary,  said  the  DOC  is  “always 
reviewing  policies  and  procedures  to  ensure 
[prisoners]  are  receiving  proper  mental 
healthcare.”  But  the  former  SCI  Cresson 
psychologist  says,  “This  is  like  asking  the 
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Pa.  Prisoner  Suicide  (cont.) 


fox  to  guard  the  henhouse.” 

Indeed,  sources  point  to  a culture  of 
fraternization  and  blurred  professional 
boundaries  among  prison  administrators. 
Of  the  four  people  who  oversee  the  prison’s 
mental  health  unit,  two  of  them  are  a mar- 
ried couple  and  the  other  two  have  been 
friends  since  grade  school.  Following  the 
complaints  about  Pietrovito’s  treatment,  the 
COs  were  merely  reshuffled — moved  from 
the  SSNU  into  the  RHU  where  the  younger 
McClellan  and  Balmer  were  housed. 

• • • 

The  DOC  denied  multiple  requests  to 
tour  SCI  Cresson’s  SSNU, without  explana- 
tion. The  Pennsylvania  State  Corrections 
Officers  Association  declined  to  comment 
on  the  DOJ  investigation.  And  Pennsylva- 
nia’s Open  Records  Office  denied  requests 
for  information  about  training  or  instructions 
provided  to  COs  before  they  work  full-time 
with  mentally  ill  prisoners.  However,  course 
descriptions  available  online  confirm  what 
many  DOC  employees  have  said:  there  is  a 
single  training  course  required  for  all  COs 
assigned  to  work  in  an  SSNU  to  “provide 
an  overview  of  the  continuum  of  the  mental 
health  services  delivery  system  in  the  PA 
DOC.”  It  lasts  only  six  hours. 

Terry  Kupers,  a psychiatrist  at  the 
Wright  Institute  in  Berkeley  known  for  his 
expertise  on  the  effects  of  solitary  confine- 
ment, says  that  this  is  insufficient — and  also 
typical.  “It  is  standard  procedure  to  have 
COs  with  very  inadequate  mental  health 
training,”  he  says.  (In  Pennsylvania,  COs 
are  required  to  hold  a GED  and  to  pass 
the  state’s  civil  service  exam  to  qualify  for 
work).  The  lack  of  training  leads  to  escalat- 
ing conflicts. 

“Someone  cuts  themselves  or  gets 
unusually  vocal  or  begins  to  act  otherwise 
irrationally,  and  they’re  seen  as  malinger- 
ing. Those  prisoners,  they’ve  never  done 
that  before.  But  it’s  a bizarre  symptom  of 
solitary  confinement.  Instead  of  getting 
treatment — which  is  what  they  need — 
they’re  punished  further  and  accused  of 
faking  an  illness  or  a symptom.” 

Stuart  Grassian,  a Massachusetts- 
based  psychiatrist  who  has  interacted  for 
years  with  prisoners  in  solitary  confinement 
settings,  concurs. 

“Nearly  every  prison  has  one  paradigm,” 


he  says . “If  you  take  a rational  actor  who  can 
respond  to  rational  forms  of  punishment, 
that  actor  may  stop  doing  what  you  want 
them  to  stop  doing  if  they’re  punished.... 
But  most  [prisoners]  are  there  because  of  a 
mental  illness  or  an  addiction.  These  people 
are  impulsive,  often  emotionally  out  of 
control  and  with  cognitive  impairments.  So 
that  familiar  prison  paradigm  often  doesn’t 
work  with  these  people.  But  unfortunately 
that’s  often  the  only  tool  prisons  have.  So 
it’s  like  that  old  saying,  ‘If  all  you  have  is  a 
hammer,  everything  looks  like  a nail.’” 

The  result,  he  said,  is  a revolving  door 
for  solitary  confinement;  prisoners  act  out, 
get  thrown  in  the  hole,  act  out  again,  get 
more  time  in  the  hole — and  so  on.  “To 
change  that,”  he  says,  “you  need  a total 
paradigm  shift.” 

Such  a shift  seems  unlikely  to  come  from 
the  courts.  In  the  1982  Pennsylvania  case 
Hewitt  v.  Helms,  the  U.S.  Supreme  Court 
upheld  solitary  confinement,  ruling  that 
prisoners  have  no  special  right  to  be  incarcer- 
ated in  a prison’s  general  population.  Another 
important  decision  came  down  in  Madrid 
v.  Gomez  in  1995,  which  resulted  in  the  re- 
moval of  mentally  ill  prisoners  from  solitary 
confinement  at  Pelican  Bay  State  Prison  in 
California.  Conditions  there  hovered  “on  the 
edge  of  what  is  humanly  tolerable  for  those 
with  normal  resilience,”  the  court  mled. 

But  as  Simon  van  Zuylen-Wood 
pointed  out  in  The  Nation  in  a Sept.  2011 
article,  “Since  the  passage  of  the  Prison 
Litigation  Reform  Act  in  1996,  which  lim- 
ited the  courts’  ability  to  challenge  prisons’ 
authority,  deference  to  prison  officials  has 
been  the  norm.  Courts  have  been  reluctant 
to  tell  states  how  to  run  their  prisons.” 

Still,  as  the  same  article  points  out, 
some  civil  rights  advocates  believe  that  now 
is  the  moment  to  take  on  solitary  confine- 
ment in  court. 


The  DOJ  probe  could  lead  to  such  a 
case.  Federal  investigators  have  toured  SCI 
Cresson  and  interviewed  current  and  for- 
mer SSNU  prisoners.  Although  the  DOC 
has  said  it  will  cooperate  fully,  it  may  object 
to  a basic  claim:  solitary  confinement,  in 
the  hairsplitting  definition  of  one  DOC 
press  secretary,  means  “an  individual  has 
no  contact  with  other  individuals.”  By  that 
logic,  none  of  the  prisoners  at  SCI  Cresson 
qualify,  given  their  regular  contact  (abusive 
or  not)  with  guards. 


A legal  clash  could  be  significant. 
Human  Rights  Watch  has  estimated  that 
up  to  19  percent  of  U.S.  prisoners  “have 
psychiatric  disorders  ...  and  another  15  to 
20  percent  require  some  form  of  psychiat- 
ric intervention”  in  prison.  A 2010  HRW 
report  gave  similar  estimates  for  those  in 
solitary  confinement. 

It  is  often  estimated  that  about  25,000 
prisoners  are  living  in  solitary  confinement, 
but  Jean  Casella  and  James  Ridgeway,  who 
ran  solitarywatch.com,  have  noted  that  this 
number  counts  supermax  prisons  without 
including  the  many  different  isolation  units  in 
state  prisons, like  the  RHU  and  SSNU  at  SCI 
Cresson.They  put  the  nationwide  total  closer 
to  80,000.  [See:  PLN,  Oct.  2012,  p.l]. 

“The  DOJ  investigation  has  the  poten- 
tial to  further  expose  the  utter  depravity  ... 
of  the  prison  system,”  says  Bret  Grote  of  the 
Human  Rights  Coalition.  The  use  of  puni- 
tive isolation  at  SCI  Cresson,  he  says,  fits 
“squarely  within  the  norm  for  how  solitary 
units  are  run  throughout  [Pennsylvania], 
where  instances  of  cruelty  and  insanity 
are  deliberately  multiplied  by  government 
employees  as  a matter  of  policy.” 

Research  support for  this  article  was  provided 
by  The  Investigative  Fund  at  The  Natioii  In- 
stitute ajid  the  Puffin  Foundation.  This  article 
was  originally  published  in  The  Nation  (www. 
thenation.com),  ajid  is  reprinted  with  permis- 
sion from  the  author. 

Update  by  PLN:  Another  prisoner  commit- 
ted suicide  at  SCI  Cresson  after  this  article 
was  originally  published.  Brandon  Palak- 
ovic,  23 , who  had  a history  of  mental  health 
issues,  was  found  unresponsive  in  his  cell 
on  July  16, 2012;  according  to  the  Human 
Rights  Coalition  (www.hrcoalition.org),  he 
hung  himself  while  in  the  RHU.  In  January 
2013  the  DOC  announced  that  it  planned 
to  close  SCI  Cresson  and  transfer  prisoners 
to  another  facility  by  June  30,  2013.  The 
DOJ’s  investigation  remains  pending. 
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JOIN  THE  CAMPAIGN  FOR  PRISON  PHONE  JUSTICE! 

After  nearly  a decade,  the  Federal  Communications  Commission  (FCC)  has  finally  issued  a"Notice  of  Proposed  Rulemaking"  to  lower  the  cost  of  prison 
phone  calls!  The  FCC  is  now  seeking  input  regarding  problems  with  the  prison  phone  system  and  how  to  make  phone  rates"just  and  reasonable." 

You  have  until  March  25, 2013  to  submit  public  comments  to  the  FCC.  Even  if  you  have  sent  comments  before,  you  can  resubmit  them  or  submit 
new  information.  Please  write  to  the  FCC,  addressing  any  of  the  following  topics: 

• Costs  and  Experiences:  How  much  do  you  and/or  your  family  pay  in  prison  phone  bills  per  month?  What  has  been  your  experience  with  collect 
calls,  debit  calls  and/or  prepaid  accounts? 

• Call  Charges:  How  much  do  you  or  your  family  pay  in  connection  charges  and  per-minute  rates  for  phone  calls?  Do  you  and/or  your  family 
have  to  pay  extra  fees  to  make  or  accept  calls,  such  as  costs  to  set  up,  add  money  to  or  cancel  an  account? 

• Dropped  Calls:  How  often  are  calls  dropped  or  disconnected?  Does  it  happen  on  a regular  basis?  Do  you  pay  connection  fees  twice  if  the  call 
is  dropped  and  you  call  right  back? 

• Call  Frequency:  How  often  do  you  use  the  prison  phone  system  to  communicate  with  loved  ones?  Would  you  talk  with  them  more  often  if 
the  phone  rates  were  lower? 

• Free  Calls:  The  FCC  is  seeking  comments  on  whether  they  should  mandate  a certain  amount  of  "free  calling"  time  per  prisoner  each  month. 
How  would  that  impact  you,  your  family  and/or  children? 

• Disabilities  Access:  What  type  of  access  do  prisoners  who  are  deaf  and  hard  of  hearing  experience  while  incarcerated?  Are  the  rates  for  TTY 
calls  the  same  as  for  regular  prison  phone  calls? 

Comments  sent  through  the  U.S.  Postal  Service  should  be  mailed  to: 

Marlene  H.  Dortch,  Secretary 
Federal  Communications  Commission 
445  12th  Street,  SW;  Room  TW-B204 
Washington,  DC  20554 

Address  the  letter  "Dear  Secretary  Dortch,"and  please  speak  from  your  own  personal  experience.  You  must  state  the  following  at  the  top  of  the  letter:  "This  is 
a public  comment  for  WC  Docket  Number  12-375."  Your  comments  will  be  made  part  of  the  public  docket. 

We  also  need  your  help  organizing  on  the  outside.  Ask  your  family  members  to  sign  up  for  the  Campaign  for  Prison  Phone  Justice  at  www.phonejustice.org.  They 
can  also  register  their  comments  online,  directly  with  the  FCC,  at  http://apps.fcc.gov/ecfs/upload/display.action?z=nyy6z.  Enter  Proceeding  Number"1 2-375." 

Only  with  your  support  will  we  end  the  abusively  high  costs  of  prison  phone  calls.  Encourage  others  to  join  us  in  this  struggle! 
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Federal  Court  Grants  Six-Month  Extension 
to  Reduce  CDCR  Prison  Population 


The  three-judge  federal  court  over 
a long-standing  prison  healthcare  class- 
action  suit  against  California  took  a slight 
turn  on  January  29,  2013,  when  the  court 
gave  the  state  a six-month  extension  to 
achieve  the  prison  population  reduction  it 
had  ordered  previously. 

The  court  had  required  the  California 
Department  of  Corrections  and  Rehabili- 
tation (CDCR)  to  reduce  its  population  to 
137.5%  of  design  capacity  by  June  27, 2013, 
so  that  overcrowding  would  no  longer  ren- 
der prison  medical  and  mental  health  care 
unconstitutionally  deficient.  In  raw  num- 
bers,this  means  a population  cap  of  110,000 
prisoners  (down  from  172,000  at  the  peak 
of  overcrowding  j'ust  two  years  ago).  The 
population  of  California’s  prison  system  is 
currently  about  120,000  - so  the  remaining 
battle  is  over  further  cuts  of  10,000. 

The  saga  of  unconstitutional  healthcare 
in  California  state  prisons  has  been  ongoing 
for  over  two  decades  in  the  federal  courts. 
The  Coleman  case  on  mental  health  treat- 
ment, and  the  Plata  case  on  medical  care, 
have  been  merged  under  a three-judge 
panel  convened  pursuant  to  the  Prison 
Litigation  Reform  Act.  PLN  has  reported 
regularly  on  developments  in  this  litigation 
- including  the  district  court’s  initial  finding 
that  California  prison  healthcare  was  so  bad 
that  it  required  the  appointment  of  a federal 
receiver.  [See:  PLN,  March  2006,  p.l]. 

Even  with  the  receiver,  preventable 
prisoner  suicides  and  deaths  due  to  in- 
adequate medical  care  remained  all  too 
frequent.  [See:  PLN,  Sept.  2008,  p.18; 
March  2007,  p.39].  As  a result,  a three- 
judge  court  was  convened.  [See:  PLN, 
March  2008,  p.38].  The  court  eventually 
recognized  that  the  principal  driver  of  the 
healthcare  problems  was  overcrowding, 
and  ordered  California  to  reduce  its  prison 
population  or  increase  capacity.  [See:  PLN, 
March  2009,  p.40]. 

Six  months  later,  the  three-judge  court 
set  a timetable  for  the  population  reduction. 
[See:  PLN,  Sept.  2009,  p.36].  The  lead  at- 
torney for  the  plaintiffs,  Prison  Law  Office 
director  Donald  Specter,  wrote  the  cover 
story  for  the  September  2010  issue  of  PLN, 
explaining  how  overcrowding  was  indeed 
the  main  culprit  behind  deficient  medical 
and  mental  health  care  within  the  CDCR. 


The  state  appealed  the  three-judge  court’s 
ruling  to  the  U.S.  Supreme  Court,  which 
upheld  the  prison  population  reduction 
order.  [See:  PLN,  July  2011,  p.l]. 

With  the  unconstitutionality  issue 
decided,  the  state  was  left  with  the  problem 
of  how  to  implement  the  reduction.  One 
major  driver  of  prison  population  growth 
was  the  prison  guards’ union  - the  Califor- 
nia Correctional  Peace  Officers  Association 
(CCPOA)  - which,  through  its  parole 
agents,  made  sure  that  sufficient  parole 
violations  kept  prison  beds  full. 

In  2012,  Governor  Jerry  Brown  signed 
into  law  “realignment”  statutes  that  were 
designed,  in  part,  to  stem  the  flow  of  tech- 
nical parole  violators  into  state  prisons. 
Realignment  also  moved  low-level  of- 
fenders with  less  than  three  years  to  serve 
from  CDCR  facilities  into  county  jails.  All 
prisoners  released  from  jail  confinement 
were  no  longer  placed  on  parole  but  rather 
on  county  probation.  This  resulted  in  an 
80%  reduction  in  the  number  of  state  parole 
agents,  who  were  left  with  only  “high  risk” 
offenders  to  monitor. 

Finally,  in  November  2012,  voters 
passed  Proposition  36,  repealing  part  of  Cali- 
fornia’s three-strikes  law,  which  had  resulted 
in  approximately  4,000  prisoners  sentenced 
to  life  terms  when  their  “third  strike”  was 
only  a minor  non-violent,  non- sex-related 
offense.  This  change  is  expected  to  allow 
approximately  3,000  eligible  lifers  to  apply 
for  sentence  recall  and  resentencing. 

Presently,  California  has  succeeded 
in  eliminating  technical  parole  violators 
from  its  prisons,  has  transferred  numerous 
low-level  offenders  to  county  jails  and  has 
commenced  the  three-strike  sentence  recall 
petition  process.  The  state  still  has  over 

9.000  prisoners  held  in  privately-operated 
out-of-state  facilities  and  planned  to  return 
them  to  California  by  2016.  [See:  PZ2V,  July 
2012,  p.28].  However,  bringing  those  pris- 
oners home  is  not  consistent  with  reducing 
the  in-state  prison  population  by  10,000,  as 
required  by  the  three-judge  court. 

Accordingly,  the  state  will  have  to 
become  more  creative.  Either  it  will  con- 
vince the  court  that  medical  and  mental 
health  care  in  the  CDCR  are  no  longer 
unconstitutional  at  a population  level  of 

120.000  prisoners,  or  it  will  have  to  decide 


which  prisoners  to  either  release  early  or 
send  out  of  state.  One  suggestion  is  to 
turn  over  the  sizeable  number  of  foreign 
nationals  in  California’s  state  prisons  to 
ICE  for  deportation.  Another  suggestion, 
in  recognition  of  the  1%  recidivism  rate  of 
prisoners  serving  life  sentences  for  murder 
and  kidnapping,  is  to  let  the  parole  board  do 
its  statutory  job  of  “normally”  fixing  the  pa- 
role date  of  all  such  prisoners  at  their  initial 
parole  hearing.  The  board’s  current  record, 
which  has  improved  several-fold  in  just  the 
last  three  years,  only  fixes  parole  dates  for 
about  10%  of  such  eligible  lifers. 

On  January  7,  2013,  the  state  filed  a 
motion  with  the  three-judge  court  seeking 
to  vacate  or  modify  the  court’s  order  requir- 
ing the  CDCR  to  reduce  its  population  to 
137.5%  of  design  capacity  by  June  2013. 
California  officials  argued  that  there  was  no 
longer  “ongoing  systemwide  constitutional 
violations  in  medical  and  mental  health 
care”within  the  CDCR,  and  separately  filed 
a motion  to  terminate  prospective  relief  in 
the  Coleman  case  but  not  the  Plata  case. 

The  state  further  advised  the  court 
that  it  was  “unable  to  meet  the  137.5% 
prisoner  population  cap  by  June  2013  but 
that  they  will  be  able  to  do  so  essentially  by 
December  31, 2013. ’’The  three-judge  court 
therefore  modified  its  prior  order,  and  on 
January  29,  2013  granted  the  defendants 
a six-month  extension  - until  the  end  of 
2013  - to  fully  comply  with  the  CDCR 
population  reduction. 

With  respect  to  mental  health  care,  an 
expert  in  the  Coleman  case,  Matthew  Lopes, 
filed  a 609-page  report  onjanuary  18,2013 
that  found  prisoners  were  not  receiving 
adequate  treatment  for  their  mental  con- 
ditions and  continued  to  commit  suicide. 
“At  this  time,  any  attempt  at  a more  abrupt 
conclusion  to  court  oversight  would  be,  in 
the  opinion  of  the  special  master,  not  only 
premature  but  a needless  distraction  from 
the  important  work  that  is  being  done  in 
the  quality  improvement  project,”  Lopes 
wrote,  noting  there  were  32  suicides  in 
CDCR  facilities  in  2012.  See:  Coleman  v. 
Schwarzenegger,  U.S  .D.  C.  (E.D.  Cal.),  Case 
No.  CIV  S-90-0520  LKKJFM  P. 

“These  problems  are  serious,  they’re 
well  known  to  the  defendants,  the  solu- 
tion is  well  known,  what  they  need  to  do 
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is  well  known,  and  they’ve  failed  to  do  it,” 
said  Michael  Bien  with  the  law  firm  of 
Rosen  Bien  Galvan  & Grunfeld,  which 
represents  the  prisoner  plaintiffs.  “That 
is  a constitutional  violation....  Years  and 
years  later,  the  problems  exist  and  people 


are  dying  unnecessarily.” 

The  three-judge  court  has  not  ruled 
on  the  state’s  motion  to  terminate  relief  in 
Coleman , and  postponed  its  decision  until 
additional  information  is  submitted  by  the 
defendants  and  a response  is  filed  by  the 


plaintiffs.  PLN will  report  future  develop- 
ments in  this  case.  See:  Plata  v.  Brown, 
U.S.D.C.  (N.D.  Cal.), Case  No.  C01-1351 
TEH.P 

Additional  source:  Sacramento  Bee 


Alaska  Supreme  Court  Revives  Prisoner's  "Shy  Bladder"  Suit 


On  August  31,  2012,  the  Alaska 
Supreme  Court  reversed  a lower  court’s 
dismissal  of  a prisoner’s  paruresis  (i.e.,“shy 
bladder”)  and  visiting  rule  claims. 

Alaska  state  prisoner  Loren  J.  Larson, 
Jr.  suffers  from  paruresis,  a condition  that 
makes  it  physically  impossible  for  him  to 
urinate  while  another  person  is  watching. 
While  incarcerated,  he  was  required  to 
provide  a urine  sample  for  random  drug 
testing  every  three  to  four  months. 

Larson  claimed  that  to  provide  a 
sample  while  a guard  is  watching,  “he  ‘must 
drink  water  until  the  volume  of  urine  makes 
the  bladder  so  intensely  painful,  urination 
becomes  an  involuntary  function,”’  which 
“amounts  to  ‘physical  torture.’”  He  sued  in 
state  court,  alleging  that  the  Department 
of  Corrections’ refusal  to  accommodate  his 
medical  condition,  by  offering  an  alternative 
urinalysis  testing  procedure,  violated  state 
and  federal  prohibitions  against  cruel  and 
unusual  punishment. 

In  a separate  action  Larson  challenged 
a revised  visitor  application  form  for  minors, 
arguing  it  violated  his  right  to  rehabilitation 
under  Article  I,  section  12  of  the  Alaska 
Constitution.  He  sought  declaratory  and 


injunctive  relief  in  both  cases. 

The  state  moved,  pursuant  to  Alaska 
Civil  Rule  12(b)(6),  to  dismiss  both  com- 
plaints for  failure  to  state  a claim  for  relief. 
The  superior  court  then  dismissed  the 
actions. 

The  Alaska  Supreme  Court  consolidat- 
ed the  cases  and  reversed,  holding  that  suits 
brought  by  pro  se  prisoner  litigants  “must 
be  liberally  construed,”  and  that  dismissal 
under  Rule  12(b)(6)  is  viewed  with  disfavor 
and  should  rarely  be  granted. 

Applying  these  rules,  the  Court  found 
that  “both  of  Larson’s  complaints  alleged 
facts  which,  if  proven,  are  sufficient  to 
entitle  him  to  some  form  of  relief.”  The 
Supreme  Court  also  rejected  the  defendants’ 
argument  that  Larson  lacked  standing  or 
was  otherwise  barred  from  bringing  a direct 
cause  of  action  for  the  alleged  constitutional 
violations. 

The  Court  reversed  the  superior  court’s 
dismissals  under  Rule  12(b)(6)  and  re- 
manded for  further  proceedings,  allowing 
Larson  to  file  an  amended  complaint.  “If  the 
State  wishes  to  challenge  the  sufficiency  of 
the  evidence  supporting  Larson’s  claims,” 
the  Supreme  Court  wrote,  “the  State  can 


file  a summary  judgment  motion  and  Lar- 
son will  have  an  adequate  opportunity  to 
respond,  including  obtaining  appropriate 
discovery.”  See:  Larson  v.  State  of  Alaska 
DOC,  284  P.3d  1 (Alaska  2012). 
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Historic  $45  Million  Settlement  in  Washington  State 
Prison  Phone  Class-action  Suit 


In  January  20 1 3,  a $45  million  settle- 
ment  was  reached  in  a long-standing 
lawsuit  that  challenged  the  failure  of  prison 
phone  service  companies  to  provide  rate 
information  to  people  who  accepted  calls 
from  prisoners  in  Washington  State. 

Previously,  on  February  23,  2012,  a 
King  County  superior  court  had  certified 
the  case  as  a class-action  and  approved 
plaintiffs  Sandy  Judd  (the  ex-wife  of  PLN 
editor  Paul  Wright),  former  Human  Rights 
Defense  Center  board  member  and  at- 
torney Tara  Herivel  (who  co-edited  PLN 
anthologies  Prison  Nation:  The  Warehousing 
of  America's  Poor  and  Prison  Profiteers:  Who 
Makes  Money  from  Mass  Incarceration ),  and 
Columbia  Legal  Services  as  class  represen- 
tatives for  persons  who  received  intrastate 
collect  calls  from  prisoners  at  certain  Wash- 
ington state  prisons  between  June  20, 1996 
and  December  31, 2000. 

During  that  period,  rate  information 
mandated  by  the  Washington  Utilities  & 
Transportation  Commission  (WUTC) 
was  not  provided  by  prison  phone  service 
companies.  The  plaintiffs  filed  suit  in  state 
court  alleging  violations  of  the  Consumer 
Protection  Act,  chapter  19.86  RCW. 

Similar  claims  were  brought  by  another 
plaintiff,  Zuraya  Wright  - Paul  Wright’s 
mother  - on  behalf  of  people  who  accepted 
interstate  (long  distance)  collect  calls  from 
Washington  state  prisoners  during  the 
same  time  period;  however,  those  claims 
were  dismissed  by  the  court  under  the  filed 
tariff  doctrine. 

In  1988,  the  Washington  legislature 
determined  that  the  provision  of  telephone 
services  without  disclosure  of  the  applicable 
rates  was  a deceptive  trade  practice.  Three 
years  later  the  WUTC  promulgated  a rule 
requiring  telecommunications  companies 
to  make  rate  disclosures  to  consumers, 
under  former  WAC  480-120-141  (5)(a) 
(iv).  The  rule  was  revised  in  1999  to  make 
it  more  specific  (former  WAC  480-120- 
141  (2)  (b)). 

AT&T  was  awarded  a contract  to 
provide  telephone  services  in  Washing- 
ton’s prison  system  in  1992.  The  company 
subcontracted  with  several  local  exchange 
carriers  (LECs)  to  supply  local  and  in- 


by  Matt  Clarke 

traLATA  services  at  specific  facilities,  for 
calls  within  the  state.  T-Netix  later  took 
over  from  one  of  the  LECs  that  provided 
phone  services  at  some  of  the  prisons. 

The  plaintiffs  contended  that  they 
received  collect  phone  calls  from  prison- 
ers housed  at  Washington  state  prisons 
between  June  20,  1996  and  December 
31,  2000  without  receiving  rate  quotes  or 
information  on  how  to  obtain  a rate  quote 
from  the  phone  service  providers,  in  viola- 
tion of  state  law.  The  defendants  did  not 
contest  that  they  had  failed  to  provide  the 
rate  information,  and  on  March  31, 2011, 
the  WUTC  entered  a ruling  that  found 
they  had  not  disclosed  the  rates.  [See:  PLN, 
Aug.  2011,  p.43]. 

The  superior  court  held  that  AT&T 
was  responsible  for  providing  the  rate 
information  even  if  had  subcontracted 
phone  services  to  T-Netix  or  another  LEC. 
The  court  further  held  that  the  case  met 
the  requirements  for  class  certification, 
but  only  against  AT&T.  Two  classes  were 
certified.  The  first  is  composed  of  persons 
who  - between  June  20, 1996  and  Decem- 
ber 31, 2000  - received  interLATA  collect 
calls  from  the  Washington  State  Reforma- 
tory in  Monroe,  Twin  Rivers  Corrections 
Center,  Indian  Ridge  Corrections  Center 
in  Arlington,  Special  Offender  Center  in 
Monroe,  Clallam  Bay  Corrections  Center*, 
Washington  Correction  Center  for  Women 
in  Purdy*,  Olympic  Corrections  Center*, 
Pine  Lodge  Pre-Release*,  Coyote  Ridge*, 
Washington  Corrections  Center  in  Shelton, 
McNeil  Island  Penitentiary,  Washington 
State  Penitentiary  in  Walla  Walla,  Airway 
Heights  and  Tacoma  Pre-Release. 

The  second  class  includes  people  who 
received  intraLATA  collect  calls  from  the 
above  facilities  marked  with  an  asterisk 
during  the  same  time  period.  No  class  was 
certified  for  persons  receiving  local  calls 
because  none  of  the  named  plaintiffs  had 
received  a local  call. 

The  superior  court  also  found  that  if  a 
violation  of  the  WUTC  rules  were  proven, 
that  would  prove  both  causation  and  injury 
so  long  as  the  plaintiffs  remained  within  the 
statutory  damages  of  the  costs  of  the  phone 
service  provided  plus  1200  per  violation. 


Thus,  the  plaintiffs  did  not  have  to  prove 
that  they  would  have  refused  the  calls  had 
they  known  the  rates. 

Additionally,  the  court  appointed 
attorneys  Chris  R.  Youtz  and  Richard  E. 
Spoonemore  of  the  law  firm  of  Sirianni 
Youtz  Spoonemore  as  class  counsel,  and 
ordered  AT&T  to  assist  them  in  preparing 
a class  notice  for  the  potential  class  mem- 
bers. In  September  2012,  the  court  granted 
in  part  and  denied  in  part  the  plaintiffs’ 
summary  judgment  motions  arguing  that 
AT&T  and  T-Netix  had  violated  WUTC 
regulations  related  to  rate  disclosures,  and 
set  the  case  for  trial. 

On  January  21, 2013,  the  day  before  a 
trial  on  damages  in  King  County  superior 
court,  the  plaintiffs  and  AT&T  agreed  to 
settle  the  case  for  $45  million  inclusive 
of  all  costs  and  fees.  There  are  at  least  an 
estimated  70,000  class  members  who  are 
eligible  for  refunds  of  the  phone  charges 
they  paid  plus  $200  each.  During  the  time 
period  covered  by  the  class-action  suit,  the 
intrastate  phone  rates  in  Washington  pris- 
ons were  $3.95  plus  $.90/minute,or  $21.95 
for  a 20-minute  call.  Some  class  members 
had  paid  over  $10,000  in  phone  charges. 

“A  society  seeking  lower  crime  rates 
and  fewer  people  behind  bars  would  want 
inmates  to  have  access  to  low-cost  tele- 
phone calls  to  loved  ones  back  home.  We  are 
not  such  a society,”  the  Seattle  Times  noted 
in  a February  4,2013  editorial.  “Instead,  we 
allow  prisons  to  grant  telephone  companies 
lucrative  monopolies  on  collect  calls  placed 
by  inmates.  Prison  systems  usually  get  a 
skim  off"  exorbitant  rates,  which  are  essen- 
tially a tax  on  prisoners’  families.” 

The  is  the  first  time  that  a lawsuit 
against  a prison  phone  company  has  sur- 
vived dismissal  and  resulted  in  a significant 
settlement.  Prison  Legal  News  has  covered 
proceedings  in  this  case  since  it  was  filed 
over  12  years  ago,  including  two  appeals. 
[See:  PLN,  Dec.  2010,  p.16;  Mar.  2007, 
p.38;  Dec.  2005,  p.19;  May  2004,  p.41; 
Sept.  2000,  p.  10] . 

Notice  of  the  settlement  will  be  sent 
to  class  members  within  the  next  several 
months;  additional  information  about  the 
case  is  available  atwww.ratedisclosure.com. 
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Class  counsel  has  stated  it  will  seek  150,000 
incentive  awards  for  the  named  plaintiffs 
who  served  as  class  representatives,  and 
will  request  attorney  fees  “up  to  thirty-five 
percent  of  the  gross  settlement  amount 
under  the  common  fund  doctrine.” 

Of  any  leftover  settlement  funds  not 
disbursed  to  class  members,  25%  will  go  to 
the  Legal  Foundation  of  Washington;  the 


remainder  will  be  distributed  to  organiza- 
tions that  provide  assistance  to  prisoners, 
former  prisoners  or  their  family  members 
in  Washington  state,  or  legal  aid  or  services 
organizations  that  provide  services  to  pris- 
oners, former  prisoners  or  their  families 
in  Washington  state,  with  the  court’s  ap- 
proval. 

A counterclaim  filed  by  AT&T  against 


T-Netix,  seeking  indemnification  for  T- 
Netix’s  failure  to  provide  the  required  rate 
disclosures  to  consumers,  remains  pending. 
Finally,  the  class-action  settlement  requires 
approval  by  the  superior  court.  See:  Judd 
v.  AT&T,  King  County  Superior  Court 
(WA),  Case  No.  00-2-17565-5  SEA.  P 

Additional  source:  Seattle  Times 


China  Pledges  to  Stop  Harvesting  Organs  from  Executed  Prisoners 


On  March  23,  2012,  government 
officials  in  China  said  they  plan  to 
stop  harvesting  organs  from  the  thousands 
of  prisoners  who  are  executed  each  year. 
However,  many  doubt  the  practice  will 
entirely  cease  because  the  need  for  organs 
is  too  great. 

“It’s  not  clear  to  me  the  government 
is  going  to  have  the  political  will  to  fulfill 
this  promise,”  said  Nicholas  Bequelin  with 
Human  Rights  Watch. 

According  to  the  government-run 
news  agency  Xinhua,  China  will  end  its 
reliance  on  death  row  prisoners  - who  ac- 
count for  almost  two-thirds  of  the  country’s 
transplant  organs  - within  the  next  three 
to  five  years.  [See:  PLN,  Sept.  2009,  p.35; 
Jan.  2008,  p.16]. 

Health  ministry  figures  show  that 
1.5  million  Chinese  citizens  need  organ 
transplants,  although  only  10,000  are 
performed  annually.  Prevailing  religious 
and  cultural  beliefs  in  China  dictate  that 
people  be  buried  whole  after  their  death, 
thus  organ  donations  are  few.  Due  to 


the  dire  need  for  organs,  according  to 
human  rights  groups,  death  row  prison- 
ers are  pressured  to  donate  their  organs. 
Concerns  have  also  been  raised  that  con- 
demned prisoners  or  their  families  have 
not  given  informed  consent  for  organ 
donations. 

But  China’s  vice  minister  of  health, 
Huang  Jiefu,  insisted  that  the  country  is 
committed  to  a new  national  organ  dona- 
tion program.  “The  pledge  to  abolish  organ 
donations  from  condemned  prisoners  rep- 
resents the  resolve  of  the  government,”  Mr. 
Huang  told  Xinhua. 

Infections  from  organs  donated  by 
executed  prisoners  frequently  run  high,  he 
added,  and  the  general  reluctance  of  Chi- 
nese citizens  to  donate  organs  has  led  to  a 
booming  black  market.  To  curb  illegal  organ 
trafficking,  the  Red  Cross  Society  of  China 
has  suggested  giving  financial  assistance  to 
the  families  of  deceased  organ  donors. 

The  Dui  Hau  Foundation,  a human 
rights  group,  estimated  that  China  ex- 
ecuted approximately  4,000  people  in  2011, 


which  constitutes  a large  potential  market 
for  donated  organs.  There  are  no  official 
government  statistics  on  the  number  of 
people  who  are  put  to  death  or  the  number 
of  executed  prisoners  whose  organs  are 
harvested.  PI 

Sources:  BBC  News,  New  York  Times,  Wash- 
ington Post 
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Prison  Reforms  Under  Maine's  New  DOC  Commissioner 


SEVERAL  WEEKS  AFTER  FIRING  MAINE 

State  Prison  warden  Patricia  Barnhart 
on  January  10, 2013,  and  two  years  after 
taking  over  the  Department  of  Cor- 
rections (DOC),  Commissioner  Joseph 
Ponte  appears  determined  to  continue 
- and  ramp  up  - his  forceful  program 
of  reform. 

In  an  interview  at  the  DOC’s  Au- 
gusta headquarters,  the  calm,  66-year-old 
corrections  veteran  spoke  about  his  accom- 
plishments, intentions  and  frustrations.  In 
spite  of  the  latter,  running  the  department 
“is  the  most  fun  I’ve  had,”  he  said.  Maine 
has  a “small  enough”  corrections  system  so 
“you  can  see  the  result”  of  your  work. 

Accomplishments 

New  Philosophy  and  Leadership 

Within  the  limits  of  a tight  budget 
and  some  recalcitrant  correctional  officers, 
Ponte  is  trying  to  replace  warehousing  and 
punishing  prisoners  with  what  they  need  to 
turn  their  lives  around.  When  he  took  over 
the  DOC  he  saw  how  well  that  approach 
worked  at  Maine’s  two  youth  centers,  where 
the  recidivism  rate  had  declined  signifi- 
cantly. He  decided  to  apply  the  approach 
to  adult  offenders. 

Ponte’s  philosophy  is  seen  in  his  choices 
for  his  recently  reconstituted  team.  Rodney 
Bouffard,  longtime  head  of  the  Long  Creek 
Youth  Development  Center  in  South  Port- 
land, has  been  named  acting  warden  of  the 
state  prison  in  Warren.  Long  Creek  was  “a 
grim  place”  a dozen  years  ago,  in  the  words 
of  the  DOC’s  just- retired  juvenile  services 
chief  Barry  Stoodley.  Bouffard  transformed 
the  facility  into  a national  model  for  reform, 
emphasizing  psychological  treatment  and 
education. 

Ponte  has  put  Joseph  Fitzpatrick, 
the  psychologist  who  has  directed  the 
department’s  mental  health  services,  into 
Stoodley ’s  former  job.  Cynthia  Brann,  a 
former  regional  juvenile  offender  adminis- 
trator, now  heads  up  adult  probation  and  the 
state’s  five  minimum-security  facilities. 

“We  have  to  present  opportunities  for 
the  inmate”  to  be  successful,  Ponte  said. 
“Get  these  guys  out  of  the  cellblock.”  He 
noted,  though,  “We  don’t  have  the  level  of 
services  on  the  adult  side  as  we  do  on  the 
juvenile  side.” 
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by  Lance  Tapley 

Solitary  Confinement 

Under  Ponte’s  watch,  Maine  has  be- 
come a leader  in  solitary  confinement  reform. 
[See:  PLN,  Sept.2011,p.20].  Generally,  there 
are  35  to  40  prisoners  in  the  state  prison’s 
“supermax,”  as  opposed  to  an  often-full-up 
100  in  the  past.  Some  prisoners  only  spend 
hours  or  a few  days  there,  to  cool  off  Ponte 
has  spoken  in  other  states  about  his  success 
in  reducing  the  use  of  solitary.  Still,  a lot  of 
states  “are  denying  the  need.” 

By  throwing  out  one-size-fits-all  dis- 
ciplinary rules,  Ponte  virtually  eliminated 
once-common  supermax  prisoner  self-mu- 
tilation (“cutting”)  and  the  guards’  violent 
“cell  extractions”  of  disobedient  prisoners 
to  take  them  to  the  restraint  chair.  Instead, 
guards  now  negotiate  with  a troubled  pris- 
oner. Maybe  it’s  necessary  to  “give  them 
something, ’’Ponte  said.  He  cited  an  example 
of  letting  a prisoner  paint  murals. 

Mental  Health  Care 

Ponte  said  punishment  is  no  longer 
used  to  control  mentally  ill  prisoners  in  the 
supermax’s  Mental  Health  Unit.  Generally, 
six  to  eight  prisoners  are  there;  in  the  past, 
all  20  cells  often  were  full. 

Medical  Care 

Last  year  Ponte  replaced  the  DOC’s 
heavily-criticized  health  care  provider,  Co- 
rizon,with  Correct  Care  Solutions,  another 
national  company.  “The  change  has  been 
positive,”  he  said,  adding  that  he  receives 
far  fewer  complaint  letters  from  prisoners. 
He’s  gotten  control  of  medical  overspend- 
ing, in  the  last  fiscal  year  covering  a 11.2 
million  overage  from  the  previous  year  and 
producing  a small  surplus. 

Stable  Budget 

The  once  ever-rising  corrections  bud- 
get has  been  stabilized,  a change  helped  by 
the  reduction  last  year  of  guard  overtime 
expenses  by  12.4  million. 

Intentions 

Probation 

Ponte  has  hired  12  assistants  to  aid 
probation  officers  with  paperwork  and  to 
oversee  low-risk  probationers.  This  should 
enable  officers  to  spend  more  time  helping 
people  on  probation  “do  well,”  he  said  - 
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instead  of  just  catching  them  in  violations. 
Caseloads  have  been  as  high  as  120  per  of- 
ficer. The  goal  is  to  cut  the  number  in  half. 
“We’re  just  starting  to  see  the  drop  in  the 
caseloads,”  he  noted. 

Half  the  state’s  prisoners  are  incarcer- 
ated due  to  probation  violations.  Instead 
of  routinely  sending  violators  to  prison, 
Ponte  is  trying  to  reduce  the  number  by 
using  “sanctions,”  such  as  a geographical 
restriction  on  movement  for  missing  an 
appointment. 

Youthful  Offenders 

Under  the  theory  that  what  works 
for  people  under  18  will  work  for  those 
18  to  25,  Ponte  wants  to  create  a Youthful 
Offender  Program  at  the  Mountain  View 
youth  center  in  Charleston,  for  the  60  to 
80  “most  challenging”  prisoners  in  that 
age  group.  He’s  asking  the  legislature  to 
authorize  it,  but  said  he  can  implement  it 
without  new  funding.  The  program  would 
be  on  the  “cutting  edge”  nationally. 

Frustrations 

S taff Resistance 

“Change  is  difficult,”  Ponte  said.  He 
believes  he’s  overcoming  staff  resistance  to 
his  reforms  - seen  in  the  unusual  defense  by 
a union  spokesperson  of  a management  offi- 
cial, Warden  Barnhart.  But  Ponte  admitted 
he  needed  to  have  more  conversations  with 
prison  employees.  Still,  “I  don’t  see  any  big 
revolt.”  Guards  used  to  get  hurt,  he  noted, 
during  cell  extractions.  “The  staff  see  it’s 
better  for  them”  under  his  new  policies. 

“The  overarching  issue  is  personnel. 
The  commissioner  reached  to  eliminate 
some  of  the  largest  problems,  but  there 
are  many  others  who  are  either  unwilling 
or  unable  to  conform  to  the  new  policies,” 
stated  Jim  Bergin,  co-coordinator  of  the 
Maine  Prisoner  Advocacy  Coalition. 

Staff  Pay  Freeze 

Ponte  noted  that  the  state  worker  pay 
freeze  makes  for  “difficult  conversations,” 
and  “I  don’t  have  an  answer  to  that.”  The 
governor  and  legislature  determine  the 
budget. 

And  Personally. . . 

Ponte  said  he  has  the  failing  of  trying 
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“to  do  too  much  too  quick.”  Regardless,  he 
has  many  supporters.  “I  give  Commissioner 
Ponte  high  marks  for  effort....  He  engaged 
the  advocacy  community,  resolved  the  seg- 
regation [solitary  confinement]  issue,  and 
released  a number  of  high-ranking  admin- 
istration officials  who  had  been  standing  in 
the  way  of  transparency,”  remarked  former 
Maine  State  Prison  chaplain  Stan  Moody, 
who  noted  that  other  DOC  employees  have 
tried  to  undermine  Ponte’s  efforts. 

The  Juvenile  Offender  Model 

Bartlett  “Barry”  Stoodley,  68,  who 
retired  February  1,2013  as  associate  com- 
missioner for  juvenile  services  after  42  years 
at  the  DOC,  credits  independent  Governor 
Angus  King  with  pushing  for  corrections 
reform  more  than  a dozen  years  ago.  The 
scandal-ridden  Long  Creek  youth  facility 
was  a major  concern. 

The  quiet-voiced  Stoodley  was  ap- 
pointed to  run  the  juvenile  system  in 
2000.  “You  had  to  be  blind  and  in  a hole 
20  feet  deep”  not  to  think  something  was 
wrong  with  the  old  system,  he  said  in  an 
interview. 

Long  Creek’s  staff,  he  said,  first  re- 
sponded to  reform  with,  “You’ve  taken  our 
[management]  tools.”  Stoodley  described  how 


its  new  chief,  Rodney  Bouffard,  who  had  run 
the  Augusta  Mental  Health  Institute,  “would 
demonstrate  personally”  how  to  implement 
new  ideas.  “De-escalation”-  talking  to  unmly 
young  people  - was  used  instead  of  placing 
them  in  the  restraint  chair. 

Long  Creek  became  less  violent  and 
fewer  offenders  returned.  “Leadership  is 
critical,”  Stoodley  said. 

Stoodley  spread  reform  to  the  new 
youth  center  at  Mountain  View.  Now,  con- 
tinuing with  Bouffard’s  appointment  as  the 
new  acting  warden  of  the  state  prison,  Ponte 
is  rolling  out  this  gentler  approach  to  adult 
prisoners.  Stoodley  said  research  shows  the 
“principles  of  effective  intervention”  work 
for  both  juvenile  and  adult  populations. 

Ponte  has  been  “like  a sponge”  for  new 
ideas,  he  said. 

“Commissioner  Ponte  and  Mr.  Stood- 
ley ...  have  demonstrated  significant 
leadership  and  commitment  to  increasing 
safety  and  human  rights  at  our  prison  fa- 
cilities,” noted  Shenna  Bellows,  executive 
director  of  the  American  Civil  Liberties 
Union  of  Maine. 

This  article  originally  appeared  in  the  Portland 
Phoenix  ( http://portland.thephoenix.com ), 
and  is  reprinted  by  permission  of  the  author. 


Former  California  Prison  Guard  Convicted 
of  Lying  about  Injury  Sustained  at  Sex  Club 


In  March  2012,  an  ex-prison  guard 
and  his  wife  were  convicted  of  attempted 
perjury  for  trying  to  swindle  California’s 
workers’  compensation  system  by  claiming 
that  injuries  the  guard  sustained  at  a San 
Francisco  sex  club  were  job-related. 

On  April  27,  2008,  John  Alfonzo 
Smiley,  47,  then  employed  by  the  California 
Department  of  Corrections  and  Rehabilita- 
tion (CDCR),  was  shot  in  the  back  outside 
a swinger’s  club  in  San  Francisco.  Smiley 
and  his  wife,  Cynthia  Ann  Biasi- Smiley,  38, 
were  at  the  club,  called  Twist,  to  engage  in 
sex  with  another  couple. 

According  to  Smiley,  the  other  couple 
included  a parolee  who  recognized  him  as 
a bus  driver  in  the  CDCR’s  transportation 
unit. That  parolee,  Smiley  claimed,  shot  him 
and  left  him  paralyzed.  The  parolee  who 
allegedly  shot  him  was  never  arrested. 

Smiley  filed  for  workers’compensation, 
claiming  the  shooting  was  related  to  his  job 
duties  as  a CDCR  employee,  which  would 


make  him  eligible  for  benefits  worth  $2.44 
million.  His  wife  supported  his  version  of 
events  related  to  the  shooting. 

However,  the  prosecutor  in  the  work- 
ers’ comp  fraud  case,  Sacramento  County 
Supervising  Deputy  District  Attorney  Kelly 
Mulcahy,  said  Smiley  was  shot  due  to  a dis- 
pute regarding  his  behavior  during  the  sex 
session  with  the  other  couple  - specifically 
whether  he  was  using  a condom  properly. 
The  jury  could  not  reach  verdicts  on  fraud- 
related  charges,  but  convicted  Smiley  and 
his  wife  of  attempted  perjury.  Each  faces  up 
to  three  years  and  eight  months  in  prison; 
they  have  not  yet  been  sentenced. 

“[I]t  was  very  apparent  that  the  de- 
fendants misrepresented  what  caused  their 
injuries,”  said  Mulcahy.  “It’s  all  about  the 
money.” 

Prior  to  the  trial,  Smiley  had  been  fired 
from  his  CDCR  job. 

Source:  Sacramento  Bee 
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Colorado:  CCA  Doctor  Disciplined  for  Role  in  Prisoner's  Death 


In  December  2012,  the  Colorado 
Medical  Board  concluded  its  inquiry  into 
a complaint  filed  against  Dr.  David  Mark 
Sakai  Oba,  who  provided  medical  services 
at  the  CCA-operated  Bent  County  Cor- 
rectional Facility  (BCCF),  and  issued  an 
admonishment. 

Terrell  D.  Griswold,  26,  was  incarcer- 
ated at  BCCF  in  September  2009  when  he 
filed  a sick  call  request  due  to  persistent  pain 
in  his  side  and  blood  in  his  urine.  He  stated 
he  had  a weak  urine  stream  and  wanted  to 
have  his  prostate  checked,  and  filed  another 
sick  call  request  two  months  later. 

He  was  seen  on  December  3, 2009  by 
Dr.  Oba,  who,  according  to  a subsequent 
lawsuit  filed  by  Griswold’s  mother,  was 
“an  employee  and/or  agent  of  CCA.”  Dr. 
Oba  diagnosed  a urinary  obstruction  and 
ordered  antibiotics,  though  Griswold  never 
received  them  as  the  prison  clinic  said  they 
were  not  available. 

He  received  no  other  medical  treat- 
ment for  his  urinary  obstruction,  and  while 
the  prescription  for  antibiotics  was  renewed 
by  Dr.  Oba  in  May  2010,  they  reportedly 
were  never  given  to  Griswold. 

According  to  the  suit,  Oba  “was  aware 
his  orders  for  medications  were  routinely 
not  carried  out,  but  he  did  nothing  to  cor- 
rect the  situation.  It  was  Dr.  Oba’s  duty,  as  a 
physician,  to  ensure  his  orders  were  carried 
out  in  a timely  manner  or  to  take  whatever 
action  was  needed  to  provide  treatment.  Dr. 
Oba’s  orders  for  treatment  were  a facade.” 

Griswold  was  seen  at  the  prison  clinic 
for  medical  complaints  on  October  22, 
2010;  he  said  he  was  experiencing  pain, 
diarrhea  and  blood  in  his  urine,  plus  dif- 
ficulty swallowing  and  a smell  like  bleach 
or  ammonia  in  his  nose. 

Dr.  Oba,  reached  by  phone,  ordered 
antibiotics  and  fluids.  He  did  not  evaluate 
Griswold  in  person.  Although  Griswold 
continued  to  complain  of  pain  and  worsen- 
ing symptoms,  he  did  not  receive  medical 
care  and  died  in  his  cell  on  October  28, 
2010.  [See:  PLN,  Feb.  2012,  p.24]. 

An  autopsy  revealed  that  Griswold  had 
a complete  urinary  blockage,  though  the 
medical  examiner  listed  the  cause  of  death 
as  hypertensive  cardiovascular  disease.  Gris- 
wold’s mother,  Lagalia  A.  Afola,  who  had 
worked  as  a medical  assistant,  questioned 
the  medical  examiner,  who  amended  his 
report  six  months  later.  Afola  filed  a federal 


lawsuit  against  CCA,  Dr.  Oba  and  other 
BCCF  employees  in  September  2012,  and 
also  filed  a complaint  with  the  Colorado 
Medical  Board. 

The  Board  concluded  that  Dr.  Oba’s 
“care  and  treatment  of  [Griswold]  fell  below 
the  generally  accepted  standards  of  practice 
for  a physician,  constituting  a violation  of 
section  12-36-117  of  the  Colorado  Revised 
Statutes.”  The  Board  noted  that  although 
Griswold  “had  a history  of  poorly-con- 
trolled hypertension,  urinary  problems,  and 
elevated  serum  creatinine  levels,  you  failed 
to  recognize  and  take  appropriate  action  in 
connection  with  the  signs  and  symptoms  of 
chronic  kidney  disease.” 

The  Board  declined  to  pursue  formal 


On  June  13,  2012,  a federal  jury 
awarded  over  12.6  million  to  a man 
who  was  brutally  assaulted  by  another  pris- 
oner while  being  held  in  a detoxification  cell 
in  a West  Hollywood,  California  j’ ail. 

Jonathon  Michael  Castro  was  arrested 
late  one  evening  for  public  drunkenness  by 
Los  Angeles  Sheriff’s  Department  (LASD) 
deputies.  He  was  placed  in  a West  Hollywood 
Sheriff’s  Station  detoxification  (detox)  cell. 
Later  that  evening,  Jonathan  Gonzalez  was 
arrested  by  LASD  deputies  for  public  drunk- 
enness and  vandalism,  and  placed  in  the  same 
cell.  Gonzalez  had  been  uncooperative  and 
exhibited  aggressive  behavior  as  soon  as  he 
was  put  in  the  detox  cell  with  Castro. 

According  to  court  documents,  during 
the  next  several  hours  Sergeant  David  Val- 
entine and  Custody  Assistant  Christopher 
Solomon  failed  to  maintain  observation 
of  the  cell,  leaving  Castro  and  Gonzalez 
unobserved  for  as  long  as  40  minutes  at 
a stretch.  Gonzalez  savagely  beat  Castro 
during  one  of  those  unobserved  periods, 
causing  severe  injuries.  The  lengthy  beat- 
ing was  finally  noticed  when  Solomon 
observed  Castro  on  the  floor  of  the  detox 
cell  and  Gonzalez  stomping  on  his  head. 
The  stomping  was  repeated  at  least  three 
more  times  before  Solomon  entered  the 
cell  and  stopped  the  assault. 

Castro  was  in  respiratory  failure  when 


proceedings  against  Dr.  Oba,  but  issued  an 
admonishment  on  December  6,2012  and 
cautioned  him  “that  complaints  disclosing 
any  repetition  of  such  practice  may  lead  to 
the  commencement  of  formal  disciplin- 
ary proceedings  against  your  license  to 
practice  medicine,  wherein  this  letter  of 
admonition  may  be  entered  into  evidence 
as  aggravation.” 

The  federal  lawsuit  filed  by  Griswold’s 
mother  remains  pending.  See:  Afola  v. 
CCA , U.S.D.C.  (D.  Col.),  Case  No.  1:12- 
cv-02394-JLK. 

Additional  sources:  www.chieftain.com ; 
letter  from  Colorado  Medical  Board,  Case  No. 
2012-1036-A  (Dec.  6,  2012) 


he  arrived  at  a local  hospital.  An  emergency 
tracheotomy  was  performed,  and  he  was 
placed  on  a ventilator.  He  remained  in  a 
coma  for  ten  days. 

Castro’s  injuries  included  maxillary  and 
pterygoid  sinus  fractures,  an  alveolar  ridge 
fracture  and  a left  mandible  fracture.  Multiple 
facial  surgeries  were  performed  and  his  jaw 
was  wired  shut.  More  ominously,  he  suffered  a 
diffuse  axonal  injury  - a brain  injury  caused  by 
shearing  forces  when  the  brain  is  rapidly  ac- 
celerated or  decelerated.  Released  after  more 
than  a month  in  the  hospital,  Castro  still  suf- 
fers from  cognitive  difficulties  which  require 
ongoing  therapy  due  to  his  injuries. 

Aided  by  West  Hollywood  attorney 
Maria  Cavalluzzi,  Castro  filed  a civil  rights 
suit  in  federal  court  pursuant  to  42  U.S.C. 
§ 1983.  Following  a trial  in  June  2012,  the 
jury  found  that  Valentine  and  Solomon 
knew  of  a substantial  risk  of  harm  to  Castro 
and  were  deliberately  indifferent  to  that 
risk,  which  proximately  caused  his  injuries. 
The  jury  also  found  that  Valentine  failed 
to  properly  supervise  Solomon  and  that 
the  LASD  had  a longstanding  custom  or 
practice  of  deliberate  indifference  to  the 
substantial  risk  of  harm  in  the  detox  cell. 

The  jury  awarded  Castro  150,000  for 
past  loss  of  earnings,  1945,632.02  for  past 
medical  expenses,  $360,000  for  future  loss 
of  earnings  and  lost  earnings  capacity, 
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1600.000  for  future  medical  expenses,  and 

1650.000  for  physical  pain  and  suffering. 
Additionally,  the  parties  stipulated  to 

112.000  in  punitive  damages  against  Valen- 
tine and  $6,000  in  punitive  damages  against 
Solomon,  for  a total  of  $2,623,632.02. 

As  the  prevailing  party  in  a § 1983 


action,  Castro  was  also  entitled  to  recover 
attorney  fees.  On  July  24, 2012  the  district 
court  awarded  $800,000  in  fees  and  $50,000 
in  costs  to  Castro’s  counsel,  based  on  a 
stipulation  by  the  parties.  An  additional 
$40,000  in  attorney  fees  was  awarded  on 
September  21, 2012. 


The  defendants,  including  the  County 
of  Los  Angeles  and  the  Los  Angeles  Sher- 
iff’s Department,  have  since  appealed  the 
jury  verdict  to  the  Ninth  Circuit;  their  ap- 
peal remains  pending.  See:  Castro  v.  County 
of  Los  Angeles,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:10-cv-05425-DSF-JEM. 


$4.1  Million  Settlement  for  Cook  County  Jail 
Prisoners  Shacked  During  Labor 


Cook  County,  Illinois  has  agreed  to 
pay  a $4.1  million  settlement  in  a class- 
action  lawsuit  that  challenged  the  shackling 
of  pregnant  prisoners  at  the  Cook  County 
Jail  during  labor,  delivery  or  after  giving 
birth,  from  December  4,  2006  through 
February  14, 2011. 

The  May  2012  settlement  provides 
cash  payments  for  female  prisoners  who 
were  in  the  custody  of  the  Cook  County 
Sheriff’s  Office  during  the  relevant  time 
period;  transported  while  in  restraints  to 
a hospital  for  the  purpose  of  delivering  a 
child;  and/ or  shackled  during  labor,  delivery 
or  recovery  following  delivery. 

The  civil  rights  complaint  alleged 
that  the  Sheriff’s  “shackling  policy  imple- 
ments a barbaric  practice  that  needlessly 
inflicts  excruciating  pain  and  humilia- 
tion,” which  placed  pregnant  prisoners’ 
health  and  safety  at  an  obvious  and  sub- 
stantial risk  of  harm.  The  lawsuit  noted 
that  Illinois  law  prohibited  the  shackling 
policy  while  it  was  in  effect.  See:  55  ILCS 
5/3-15003.6. 

Even  after  learning  that  the  policy 


violated  state  law  and  prisoners’  constitu- 
tional rights,  Cook  County  SheriffThomas 
J.  Dart  didn’t  end  the  policy  for  another  year. 
The  complaint  detailed  the  suffering  of  17 
prisoners  who  were  shackled  during  labor, 
delivery  or  after  giving  birth. 

The  settlement  provides  that  class 
counsel,  Chicago  attorneys  Thomas  G. 
Morrissey  and  Kenneth  N.  Flaxman,  will 
receive  25%  of  the  settlement,  or  $1,025 
million  in  attorney  fees  and  costs.  The 
remainder  shall  be  distributed  among  the 
class  members  based  on  the  nature  and 
extent  of  the  restraints  used  during  labor 
and  post-delivery  recovery. 

The  amount  of  each  payment  will  be 
based  on  an  award  of  points,  ranging  from 
a minimum  of  one  to  a maximum  of  nine. 
One  point  will  be  awarded  for  prisoners 
who  were  1)  restrained  while  transported 
to  a hospital  but  did  not  give  birth;  2) 
restrained  while  transported  to  a hospital 
and  gave  birth;  3)  restrained  during  post- 
delivery recovery;  4)  a named  party;  or  5) 
a class  representative.  Two  points  will  be 
awarded  for  prisoners  who  were  restrained 


for  thirty  or  more  minutes  while  in  labor 
at  a hospital  or  who  were  shackled  while 
giving  birth. 

The  value  of  each  point  was  set  at 
$10,000;  a class  member’s  number  of  points 
will  be  multiplied  by  that  value  to  determine 
her  total  award.  The  district  court  entered  an 
order  granting  final  approval  of  the  settle- 
ment on  August  30,2012.  See:  Zaborowski 
v.  Sheriff  of  Cook  County,  U.S.D.C.  (N.D. 
111.),  Case  No.  l:08-cv-06946.  FI 
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California  Prison  Psychiatrists  Reap 
Rewards  from  State  Bidding  War 


Following  a competitive  bidding 
war  between  California  state  mental 
hospitals  and  state  prisons,  both  seeking 
psychiatrists  to  treat  their  mentally  ill  pa- 
tients, the  prison  system  has  emerged  as  the 
winner  - largely  due  to  a federal  court  order 
to  improve  prisoner  mental  health  care. 
However,  the  term  “winner”  is  misleading 
because  it  is  both  patients  at  understaffed 
state  mental  hospitals  and  California  tax- 
payers who  turned  out  to  be  the  losers. 

The  federal  district  court  in  the 
long-running  Coleman  case  \Coleman  v. 
Schwarzenegger,  U.S.D.C.  (E.D.  Cal.), 
Case  No.  CIV  S-90-0520  LKK  JFM  P] 

found  that  a major  cause  of  understaffing  at 
California  prison  mental  health  facilities  - 
understaffing  that  was  tied  to  excessive  and 
preventable  prisoner  deaths  - was  the  in- 
adequate wages  offered  under  then-existent 
state  pay  schedules,  which  made  it  hard  to 
attract  qualified  psychiatrists. 

There  was  not  a long  line  at  the  unem- 
ployment office  in  California  for  out-of-work 
psychiatrists,  however,  so  the  California  De- 
partment of  Corrections  and  Rehabilitation 
(CDCR)  had  to  try  to  entice  such  gain- 
fully employed  professionals  away  from  their 
comfortable  city  offices  where  clients  were 
able  to  walk  in,  to  stark  prison  environments 
where  their  patients  were  violent  criminals. 
In  December  2006  the  district  court  ordered 
the  state  to  boost  the  wages  for  prison  psy- 
chiatrists, which  jumped  from  a monthly 
base  pay  of  113,311  to  $24,267  for  chief 
psychiatrists  - an  82%  increase.  State  mental 
hospitals  were  not  included  in  the  order. 

Consequently,  the  CDCR  wound  up 
offering  prison  psychiatrists  higher  wages 
than  psychiatrists  employed  in  state  mental 
hospitals  - causing  the  latter  to  jump  ship 
from  hospitals  to  prisons  to  partake  of  the 
increased  salaries.  Predictably,  this  had  a 
devastating  effect  on  staffing  levels  in  state 
mental  hospitals.  In  fact,  at  least  two  patient 
suicides  were  linked  to  the  vastly  increased 
patient-to-staff  ratios  at  the  hospitals;  one 
of  those  deaths  resulted  in  a lawsuit  and  a 
$975,000  settlement  with  the  state. 

“Our  pay  was  low  and  we  were  losing 
docs  rather  than  gaining  physicians,”  said 
Michael  Lisiak,  a psychiatrist  at  Atascadero 
State  Hospital.  By  early 2007,  Atascadero  had 
a 70  percent  vacancy  rate  for  psychiatrists  and 


a 100-to-l  patient-to-psychiatrist  ratio. 

In  June  2007  the  district  court  ordered 
additional  pay  raises  for  psychiatrists  at  state 
mental  hospitals,  boosting  their  medial  an- 
nual pay  to  $251,060  by  the  following  year. 
The  pay  increases  “stopped  the  migration  of 
psychiatrists  from  mental  health  to  the  prison 
system,”  said  Stephen  Mayberg,  former  head 
of  California’s  mental  health  department. 
“We  tried  to  make  sure  the  systems  weren’t 
competitive  with  each  other  after  that.” 

But  the  damage  - in  terms  of  sig- 
nificantly increased  salaries  for  prison 
psychiatrists  - had  already  been  done.  Merely 
boosting  wages  to  get  more  psychiatrists  on 
prison  payrolls  didn’t  fulfill  all  of  the  CDCR’s 
court-ordered  needs.  Some  psychiatrists  re- 
mained on  duty  for  extended  hours;  many 
were  on-call  on  nights  and  weekends  - all  for 
extra  pay,  at  increased  wage  levels  due  to  the 
bidding  war  between  state  mental  hospitals 
and  CDCR  facilities. 

The  highest-paid  state  prison  psy- 
chiatrist is  Dr.  Mohammad  Safi,  54,  an 
Afghanistan-trained  doctor  who  received 
$822,302  in  2011  (five  times  Governor 
Jerry  Brown’s  salary).  On  top  of  his  regular 
wages  of  $273,950,  Safi  earned  $548,352  in 
extra-duty  pay,  including  for  being  on-call, 
and  worked  3,990  additional  hours  as  the 
“medical  officer  of  the  day”  at  Salinas  Val- 
ley State  Prison  in  Soledad.This  represents 
average  work  days  of  almost  17  hours. 

“I  made  so  much  because  I work  a lot,” 
Dr.  Safi  stated. 

Such  extreme  work  hours  led  Michael 
Bien,  an  attorney  representing  the  prisoner 
plaintiffs  in  the  Coleman  class-action  law- 
suit, to  question  the  quality  of  the  CDCR’s 
mental  health  services,  considering  the  obvi- 
ous fatigue  factor.  “At  some  point  someone 
becomes  ineffective,”  Bien  noted.  “You  have 
to  wonder  if  someone  is  watching  quality. 
Who  is  managing  Dr.  Safi  to  make  sure  he’s 
actually  functioning  well  enough?” 

Stuart  Bussey,  president  of  the  Union 
of  American  Physicians  and  Dentists,  which 
represents  California’s  psychiatrists,  responded 
that  he  didn’t  believe  prison  doctors  are  neces- 
sarily fatigued  from  working  the  extra  hours. 

“They’re  not  clinic  hours,”  he  said. 
“You’re  not  working  the  same  intensity  as 
you  would  during  regular  clinic  days,  and  I 
don’t  think  there’s  a fatigue  issue.”Normally, 


people  need  7-8  hours  of  sleep  each  night. 
Bussey  offered  no  explanation  for  why  prison 
psychiatrists  were  somehow  immune  from 
fatigue  caused  by  lack  of  sufficient  sleep. 

Dr.  Safi’s  situation,  while  extreme,  is 
not  unique.  Husband- and- wife  psychiatrists 
Joginder  Singh  and  Mohinder  Kaur  earned 
a total  of  $4.7  million  from  2005  through 

2011,  according  to  state  records.  Dr.  Singh 
said  he  retired  from  a state  mental  hospital 
in  Napa  in  2006,  only  to  return  the  next  year 
to  Coalinga  State  Hospital,  where  he  was 
appointed  medical  director,  due  to  higher 
pay  after  the  federal  district  court  ordered 
increased  wages  for  prison  psychiatrists. 
Coalinga  houses  civilly  committed  sex  of- 
fenders and  sexually  violent  predators. 

According  to  state  pay  records,  exclud- 
ing Dr.  Safi,  29  other  prison  psychiatrists 
earned  wages  ranging  from  $320,797  to 
$476,156  in  2011,  including  overtime  and 
on-call  time. 

But  David  O’Brien,  a spokesman  for  the 
California  Department  of  State  Hospitals, 
said  that  relying  on  the  state’s  currently-em- 
ployed psychiatrists  rather  than  hiring  outside 
contractors  is  a cost-effective  approach.  A 
mid-step  California  staff  psychiatrist  makes 
about  $123  an  hour,  for  example,  whereas  a 
contract  doctor  is  paid  up  to  $180  per  hour. 

California  union  president  Bussey  said 
the  state  pays  more  for  its  psychiatrists 
because  it’s  more  focused  on  controlling 
contractor  costs  and  because  California 
is  a more  expensive  place  to  live.  Also,  a 
shortage  of  psychiatrists  nationally  has  con- 
tributed to  increased  salaries,  he  noted. 

Still,  the  wages  earned  by  California 
prison  psychiatrists  such  as  Safi,  Singh  and 
Kaur  are  exceedingly  high.  In  Dr.  Safi’s  case, 
his  record  2011  pay  drew  the  scrutiny  of 
state  officials,  who  suspended  him  in  July 

2012.  His  attorney,  Edward  Caden,  said  his 
client  was  a “scapegoat”  for  staffing  prob- 
lems that  the  state  had  itself  created.  Safi 
is  “being  investigated  for  his  use  of  time,” 
according  to  Kathy  Gaither,  chief  deputy 
director  of  the  state’s  hospitals. 

Pending  the  outcome  of  the  investiga- 
tion, he  remained  on  paid  leave.  PI 

Sources:  Bloomberg  News,  www.dailynews. 
com,  Los  Angeles  Times,  www.gcc.sco.ca.gov, 
Mercury  News 
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paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 
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procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
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Tennessee  DOC  Accused  of  Covering  Up  Violent  Incidents 

by  Alex  Friedmann 


AS  PREVIOUSLY  REPORTED  IN  PRISON 

Legal  News,  the  Tennessee  Department 
of  Correction  (TDOC)  has  been  experienc- 
ing higher  levels  of  prisoner-on-prisoner 
and  prisoner-on-staff  violence  since  Com- 
missioner Derrick  Schofield  was  appointed 
in  January  2011. 

The  increased  violence  coincides  with 
a number  of  policy  changes  implemented 
by  Schofield  that  are  widely  perceived  as 
being  punitive  and  militaristic  - including 
requiring  prisoners  to  walk  in  a single-file 
line  under  staff  escort,  a specified  distance 
apart,  in  silence,  with  their  hands  out  of 
their  pockets  (even  in  very  cold  weather); 
daily  cell  inspections  during  which  prison- 
ers must  stand  by  their  cells  without  talking, 
reading  or  doing  anything  else  until  all  cells 
in  a unit  have  been  inspected;  stricter  prop- 
erty rules;  and  standing  or  sitting  counts 
held  at  5:00  to  6:00am.  [See:  PLN,  Oct. 
2012,  p.34;  April  2012,  p.20]. 

According  to  data  obtained  by  PLN 
through  public  records  requests,  from  January 
201 1 through  June  2012,  the  overall  number 
of  violent  incidents  in  TDOC  facilities  has 
increased  approximately  20  percent  from  the 
year  before  Schofield  was  appointedTDOC 
Commissioner.  He  was  previously  employed 
in  Georgia’s  prison  system. 

Following  a September  18,2012  press 
release  by  the  Human  Rights  Defense 
Center  - PLN’s  parent  organization  - 
concerning  rising  levels  of  violence  in 
Tennessee  state  prisons,  PLN  began 
receiving  letters  from  both  prisoners  and 
prison  staff  indicating  that  the  TDOC  was 
covering-up  violent  incidents  by  either  not 
issuing  disciplinary  write-ups  to  prisoners 
who  engaged  in  violence,  or  issuing  write- 
ups for  non-violent  offenses. 

According  to  a prisoner  at  the  Bledsoe 
County  Correctional  Complex,  “your  efforts 
to  bring  attention  to  the  increased  violence 
in  TN  prisons  has  seemingly  caused  the 
administration  to  begin  covering  up  violent 
incidents.  Recently  ...  two  inmates  in  my 
unit,  on  separate  occasions  were  assaulted 
by  other  inmates  at  work.  One  of  these 
incidents  involved  a deadly  weapon....  All 
four  inmates  involved  were  placed  on  pend- 
ing investigation  (PI)  status  and  placed  in 
the  hole....  On  the  occasion  involving  the 
deadly  weapon  the  inmates  were  held  on  PI 


for  three  days.  On  the  other  occasion,  the 
inmates  were  held  for  five  days.  On  both 
occasions  the  inmates  were  released  [from 
PI]  with  no  disciplinaries  issued.” 

PLN  also  was  contacted  by  several  pris- 
oners and  TDOC  employees  regarding  an 
incident  that  occurred  at  the  West  Tennes- 
see State  Penitentiary  (WTSP)  on  October 
9, 2012.  That  incident  reportedly  involved 
multiple  prisoners  who  assaulted  prison 
staff,  including  the  facility’s  warden,  Jerry 
Lester,  during  a morning  cell  inspection. 
Shortly  afterwards,  all  Tennessee  prisons 
were  placed  on  temporary  lockdown. 

PLN  filed  a public  records  request  with 
the  TDOC  for  documents  related  to  the 
WTSP  incident,  and  inspected  the  respon- 
sive records  in  December  2012.  The  incident 
reports  were  skimpy  on  details  but  indicated 
that  nine  prisoners  were  involved  in  an  alter- 
cation that  “resulted  in  the  assault  on  staff.” 

According  to  the  reports,  multiple  prison- 
ers in  Unit  3A  pod  approached  staff  members, 
including  Assistant  Warden  (AWO)  Robert 
Henry,  “in  a threatening  manner  as  to  cause 
injury.”  Staff  responded  by  spraying  them  with 
pepper  spray.  At  least  three  prison  employees, 
including  AWO  Henry,  Robert  Fine  and 
Lisa  Brooks,  were  hit  with  pepper  spray  dur- 
ing the  fracas.  The  prisoners  were  identified 
as  gang  members  and  one  report  stated  they 
“acted  in  concert  ...  in  their  assault  on  staff” 
Another  report  noted  that  one  prisoner  had 
pushed  AWO  Henry  “in  the  chest  area,” 
while  a separate  document  stated  “a  fight 
broke  out”  during  the  morning  inspection. 
Although  multiple  sources  indicated  that  War- 
den Lester  was  involved  and  had  been  injured, 
none  of  the  records  produced  by  the  TDOC  spe- 
cifically stated  that  he  was  present.  The  TDOC 
refused  to  produce  video  footage  of  the  WTSP 
incident  pursuant  to  a public  records  request. 

All  nine  prisoners  implicated  in  the 
incident  were  transferred  to  the  River- 
bend  Maximum  Security  Institution. 
However,  those  prisoners  were  not  charged 
with  a violent  disciplinary  offense;  rather, 
they  received  write-ups  for  participation 
in  Security  Threat  Group  (STG)  activity  - 
which,  according  to  TDOC  spokesperson 
Dorinda  Carter,  is  considered  a non-violent 
disciplinary  charge.  Thus,  although  there  was 
an  incident  involving  nine  prisoners  that 
resulted  in  an  “assault  on  staff”  and  a “fight,” 


with  the  prisoners  being  pepper  sprayed 
and  later  transferred  to  RMSI  to  be  placed 
in  segregation,  they  were  not  charged  with 
assault  or  other  violent  disciplinary  offenses. 
This  appears  to  validate  other  reports  that 
prison  officials  are  downgrading  or  misclassi- 
fying  violent  incidents  so  that  data  entered  on 
TOMIS,  the  TDOC’s  internal  computer  sys- 
tem which  tracks  prison-related  information, 
doesn’t  reflect  an  increasing  level  of  violence 
under  Commissioner  Schofield’s  tenure. 

According  to  a TDOC  employee  who 
did  not  want  to  be  identified  due  to  fear 
of  retaliation,  “In  order  to  make  it  appear 
that  assaults  on  staff  and  inmates  are  not 
increasing,  Commissioner  Schofield  ...  has 
ordered  wardens  to  reduce  the  number  of 
incidents  reported  on  TOMIS  by  changing 
the  code  of  how  an  incident  is  documented. 
For  example,  a report  filed  on  TOMIS 
documenting  an  assault  on  staff  will  still 
report  an  assault  on  a staff  member  within 
the  body  of  the  report;  however,  the  inci- 
dent will  not  be  coded  as  an  assault  on  staff 
thereby  cleansing  the  data  so  that  assaults 
appear  to  be  down  or  steady  rather  than 
increasing  as  they  actually  are.” 

Meanwhile,  violent  incidents  continue 
to  occur  in  Tennessee  state  prisons.  Ac- 
cording to  a January  16,2013  memo  from 
Warden  Michael  Donahue  at  the  CCA- 
operated  Hardeman  County  Correctional 
Facility  (HCCF),  “Over  the  past  few  days 
we  have  had  some  incidents  at  this  facility 
that  are  both  alarming  and  totally  unac- 
ceptable. Last  week,  one  of  my  staff  was 
assaulted  in  the  chow  hall  for  no  reason.... 
In  addition  on  Tuesday,  January  15,  2013, 
we  had  two  separate  incidents  of  gang  fight 
activities  in  the  hallway  and  chow  hall.” 

As  a result  the  facility  was  placed  on 
lockdown.  The  lockdown  was  lifted  a week 
later,  but  the  prison  was  again  put  on  lock- 
down  status  on  January  28,  2013  due  to 
“ongoing  conflicts  with  gang  activity  and 
violence  against  staff  at  this  facility  that  are 
both  alarming  and  totally  unacceptable,” 
according  to  a memo  from  HCCF  Acting 
Warden  Terrence  Dickerson.  PI 

Sources:  HCCF  memos  (Jan.  16,  2013  and 
Jan.  28,  2013),  TDOC  records  produced  pur- 
suant to  PLN  s public  records  request,  letters 
from  TDOC  prisoners  and  staff 
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Prison  Doctor's  Failure  to  Follow  Prescribed 
Hernia  Treatment  States  Claim 


On  May  25, 2012, the  Ninth  Circuit 
Court  of  Appeals  reversed  the  dismissal 
of  a prisoner’s  civil  rights  complaint,  finding 
he  had  alleged  facts  that  showed  a prison 
doctor  had  diagnosed  a hernia  but  failed  to 
implement  the  prescribed  treatment.  While 
those  actions  demonstrated  deliberate  in- 
difference to  the  prisoner’s  serious  medical 
needs,  claims  against  another  prison  physi- 
cian were  properly  dismissed  because  they 
merely  indicated  a negligent  misdiagnosis. 

California  prisoner  Steven  H.  Wilhelm 
filed  a 42  U.S.C.  § 1983  complaint  against 
Dr.  Aron  Rotman  and  Dr.  Calvin  Schuster. 
A magistrate  judge  dismissed  the  lawsuit  at 
the  screening  stage,  finding  that  it  failed  to 
state  a claim.  Wilhelm  appealed. 

On  appeal,  he  argued  the  case  had  been 
improperly  resolved  by  the  magistrate  judge. 
The  Ninth  Circuit,  however,  determined 
that  Wilhelm  had  voluntarily  consented  to 
the  exercise  of  jurisdiction  of  the  magistrate. 
First,  he  unambiguously  consented  to  that 
jurisdiction  on  a form  provided  by  the  dis- 
trict court. The  Court  of  Appeals  also  found 
he  impliedly  consented  to  the  authority 
of  the  magistrate  judge,  which  Wilhelm 
contested  on  appeal,  by  filing  an  amended 
petition  as  ordered  by  the  magistrate. 

Having  resolved  the  jurisdictional 
question,  the  appellate  court  addressed 
the  issue  of  whether  Wilhelm’s  complaint 
stated  a claim.  He  had  been  diagnosed  with 
a hernia  in  October  2005;  however,  until  he 
was  seen  by  Dr.  Rotman  on  July  15, 2008, 
no  action  was  taken  on  that  diagnosis. 

At  the  July  2008  examination,  Dr. 
Rotman  confirmed  that  Wilhelm  had  a 


double  inguinal  hernia  and  recommended 
herniorrhaphy  surgery.  His  diagnosis  and 
treatment  recommendation  were  reiterated 
at  a September  4,  2008  examination.  The 
next  day,  however,  the  prison  surgeon,  Dr. 
Schuster,  disagreed  with  Rotman’s  diagno- 
sis; Schuster  provided  no  treatment  plan 
beyond  instructing  Wilhelm  to  return  if  his 
pain  continued,  even  though  Wilhelm  said 
he  was  currently  suffering  pain. 

Between  November  11,  2008  and 
March  26, 2009,  Wilhelm  was  seen  by  Dr. 
Rotman  five  times.  Rotman’s  diagnosis  and 
treatment  plan  were  affirmed  at  least  twice, 
but  when  Wilhelm  requested  treatment  he 
was  admonished  to  be  patient. 

Wilhelm  filed  an  appeal  with  the 
Health  Care  Appeals  Office  at  his  prison  on 
June  25, 2009,  and  sent  a letter  to  a public 
interest  law  firm  a month  later.  That  led  to 
an  August  3,  2009  visit  with  Dr.  Rotman 
and  the  scheduling  of  a surgical  review. 
Wilhelm  subsequently  received  the  recom- 
mended surgery. 

The  Ninth  Circuit  held  that  Wilhelm’s 
hernia  was  a serious  medical  condition. 
Next,  it  found  Dr.  Rotman  “repeatedly 
diagnosed”  the  hernia  and  “repeatedly 
concluded  that  referral  to  surgery  was  nec- 
essary.” Yet  Wilhelm  failed  to  receive  the 
prescribed  treatment  for  more  than  a year. 
The  complaint  and  exhibits  “demonstrate 
that  the  delay  was  attributable  to  Dr.  Rot- 
man’s failure  to  request  the  referral  properly, 
and  more  troublingly,  his  inexplicable  can- 
cellation of  a second  referral  request.” 

The  Court  of  Appeals  held  that  Wil- 
helm raised  a valid  claim  of  deliberate 


indifference  to  his  serious  medical  needs 
due  to  Dr.  Rotman’s  failure  to  implement 
the  treatment  he  had  prescribed  based  on 
his  own  diagnosis. 

In  contrast,  Dr.  Schuster  made  a mis- 
diagnosis or  had  a disagreement  with  Dr. 
Rotman.  While  this  supported  a negligence 
claim,  it  did  not  evince  deliberate  indif- 
ference. The  Ninth  Circuit  thus  found  the 
dismissal  of  Wilhelm’s  claims  against  Dr. 
Schuster  was  proper,  but  reversed  the  dis- 
missal of  his  claims  against  Dr.  Rotman  and 
remanded  the  case  to  the  district  court  for 
further  proceedings.  See:  Wilhelm  v.  Rot- 
man,, 680  F.3d  1113  (9th  Cir.  2012). 
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7th  Circuit  Reaffirms  Voluntariness  of  BOP's 
Inmate  Financial  Responsibility  Program 

by  Derek  Gilna 


IN  A RULING  OF  SIGNIFICANCE  TO  THE 

approximately  218,000  prisoners  in  the 
Bureau  of  Prisons  (BOP),  the  Seventh  Cir- 
cuit has  reaffirmed  that  a federal  prisoner 
cannot  be  ordered  by  his  or  her  sentencing 
court  to  participate  in  the  BOP’s  Inmate 
Financial  Responsibility  Program  (IFRP). 

Federal  prisoner  Ondray  McKnight 
was  convicted  of  various  offenses  arising 
from  the  organized  distribution  of  con- 
trolled substances,  and  was  sentenced  by  the 
district  court  to  300  months  in  prison,  ten 
years  of  supervised  release  and  a $1,000  fine, 
which  the  court  ordered  to  be  paid  through 
the  IFRP.  McKnight  appealed  both  a jury 
instruction  regarding  the  conduct  and 
credibility  of  a government  informant  who 
testified  against  him,  as  well  as  the  manda- 
tory IFRP  participation. 

The  Court  of  Appeals  noted  that  it 
could  engage  in  only  a “limited  review” 
of  jury  instructions,  “asking  only  ‘if  the 
instructions  as  a whole  were  sufficient  to 
inform  the  jury  correctly  of  the  applicable 
law,’”  quoting  United  States  v.  Curry,  538 
F.3d  718,  731  (7th  Cir.  2008).  In  its  brief, 
the  government  cited  Lewis  v.  United 
States,  385  U.S.  206  (1966),  which  held 
that  a federal  narcotics  agent  did  not 
violate  the  Fourth  Amendment  when 
he  misrepresented  his  identify  and  con- 
ducted an  undercover  purchase  of  drugs 
from  the  defendant.  “[I]t  has  long  been 
acknowledged  ...  that  in  the  detection  of 
many  types  of  crime,  the  Government 
is  entitled  to  use  decoys  and  to  conceal 
the  identity  of  its  agents....”  The  Seventh 
Circuit  agreed,  finding  “that  the  district 
court  did  not  commit  reversible  error  by 
issuing  the  deceptive  investigative  practices 
jury  instruction  in  this  case,”  and  affirmed 
McKnight ’s  conviction. 

Regarding  the  IFRP  claim,  the  gov- 
ernment “concede  [d]  that  sentencing  Mr. 
McKnight  to  participate  in  the  IFRP 
constitutes  plain  error.”Because  McKnight 
did  not  challenge  that  aspect  of  his  sentence 
before  the  district  court,  however,  he  was 
only  able  to  seek  relief  under  the  “plain 
error”  doctrine  of  United  States  v.  Munoz, 
610  F.3d  989  (7th  Cir.  2010). 

The  appellate  court  noted  that  in 


United  States  v.  Boyd,  608  F.3d  331  (7th 
Cir.  2010)  [PLN,  Nov.  2011,  p.33],  it  had 
previously  held  that  the  IFRP  is  a voluntary 
program.  “The  IFRP  can  be  an  important 
part  of  a prisoner’s  efforts  toward  rehabili- 
tation, but  strictly  speaking,  participation 
in  the  program  is  voluntary....  [A]n  inmate 
in  the  Bureau  of  Prisons’  custody  may  lose 
certain  privileges  by  not  participating  in  the 
IFRP,  but  the  inmate’s  participation  cannot 
be  compelled.” 

McKnight  requested  only  modification 
of  his  sentence,  which  the  Court  of  Appeals 
held  was  consistent  with  Munoz  and  Boyd. 
Accordingly,  the  Seventh  Circuit  modified 
the  sentence  rather  than  remanding  the  case 
to  the  district  court,  “striking  the  mandatory 
requirement  that  Mr.  McKnight  participate 
in  the  IFRP.” 

The  government  moved  for  rehearing 
e n banc,  which  was  denied  by  the  appellate 


On  March  9,  2012,  the  Second 
Circuit  Court  of  Appeals  reversed 
the  dismissal  of  a New  York  prisoner’s 
claims  related  to  denial  of  hepatitis  C 
(HCV)  treatment.  The  Second  Circuit 
also  determined  that  the  district  court  had 
misinterpreted  a settlement  agreement’s 
cost  recovery  provisions. 

The  New  York  State  Department  of 
Correctional  Services  (NYDOCS)  was 
aware  that  state  prisoner  Robert  Hilton 
suffered  from  HCV  when  he  entered  the 
prison  system  in  April  2003.  However,  he 
was  denied  medical  treatment  because  his 
sentence  was  too  short.  Hilton  was  released 
almost  a year  later,  untreated,  but  was  quick- 
ly convicted  of  a new  offense  and  returned 
to  NYDOCS  custody  in  August  2004. 

Following  a lengthy  screening  process, 
NYDOCS  medical  staff  recommended 
that  Hilton  receive  HCV  treatment.  But 
Dr.  Lester  Wright,  the  NYDOCS’s  Chief 
Medical  Officer  and  Assistant  Commis- 
sioner, “refused  to  allow  treatment  because 
he  determined  that  Hilton  was  ineligible 
under  existing  DOCS  guidelines  - guide- 


court  on  February  6,  2012.  Judge  Richard 
Posner  and  two  other  circuit  judges  dis- 
sented, noting  that  with  respect  to  the 
jury  instruction  issue,  “the  appeal  presents 
an  important  question  that  deserves  the 
attention  of  the  full  court:  the  propriety 
of  gratuitous  jury  instructions  in  criminal 
cases,  which  is  to  say  instructions  that 
do  not  address  an  issue  in  the  case.  Such 
instructions  are  apt  to  confuse  jurors,  and 
when  as  in  this  case  they  are  proposed  by  a 
party  rather  than  given  on  the  initiative  of 
the  trial  judge,  they  may  be  intended  to  con- 
fuse, and  in  the  present  case  to  undermine 
the  efficacy  of  an  instruction  desired  by  the 
opposing  party  and  given  by  the  judge.” 

The  government  then  filed  a petition 
for  writ  of  certiorari  with  the  U.S.  Supreme 
Court,  which  was  denied  on  June  11,2012. 
See:  United  States  v.  McKnight,  665  F.3d 
786  (7th  Cir.  2011),  cert,  denied. 


lines  which  he  himself  had  promulgated.” 
Hilton  was  denied  treatment  based  on  his 
past  drug  use,  and  was  required  to  complete 
a NYDOCS  substance  abuse  program 
before  he  would  be  considered  for  HCV 
treatment. 

Hilton  attempted  to  enroll  in  a sub- 
stance abuse  program  but  was  deemed 
“ineligible  because,  as  gauged  by  the 
earliest  date  of  possible  release,  he  was 
not  going  to  be  in  prison  long  enough 
to  complete  the  program.”  He  continued 
to  seek  HCV  treatment  and  Dr.  Wright 
later  “concluded  that  Hilton  was  a ‘non- 
responder’ who  would  not  benefit  from 
antiviral  treatment.” 

On  August  17,  2005,  Hilton  filed  a 
federal  lawsuit  against  Wright  and  NY- 
DOCS, and  sought  a temporary  restraining 
order  requiring  Wright  to  authorize  HCV 
treatment.  Wright  stipulated  that  he  would 
authorize  the  treatment,  which  commenced 
immediately.  Hilton  received  HCV  treat- 
ment until  September  2006,  when  it  was 
officially  deemed  a “failure”;  he  again  at- 
tempted treatment  following  his  release 


Second  Circuit  Reverses  Summary  Judgment 
for  Non-Treatment  of  Prisoner's  HCV 
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from  prison  but  it  was  still  unsuccessful. 

Hilton  amended  his  complaint  to 
assert  claims  on  behalf  of  all  NYDOCS 
prisoners  who  were  denied  HCV  treatment, 
seeking  damages  and  equitable  relief  for 
violations  of  the  Eighth  Amendment,  the 
Americans  with  Disabilities  Act  (ADA), 
42  U.S.C.  § 12132  and  the  Rehabilita- 
tion Act,  29  U.S.C.  § 705.  He  alleged  that 
NYDOCS  imposed  improper  barriers  to 
HCV  treatment  so  as  to  limit  the  number 
of  prisoners  who  received  treatment  in  order 
to  save  money. 

In  February  2006,  the  district  court 
granted  class  certification  as  to  the  injunc- 
tive relief  claims.  [See:  PLN,  March  2007, 
p.33].  The  parties  subsequently  entered 
into  a settlement  agreement  resolving 
those  claims.  The  January  2008  agreement 
permanently  eliminated  the  substance 
abuse  treatment  requirement  and  required 
NYDOCS  to  identify  and  treat  prisoners 
who  had  been  denied  HCV  treatment  based 
on  that  requirement. 

“The  Settlement  Agreement  also 
called  for  payment  to  class  counsel  of 
fees  for  attorney  and  paralegal  time  used 
monitoring  the  Agreement’s  implementa- 


tion for  a two-year  period.  The  award  of 
those  fees  was  capped  at  $20,000,  subject 
to  discretionary  upward  adjustment  by  the 
district  court.” 

Following  the  settlement,  only  Hilton’s 
damages  claims  against  Wright  and  NY- 
DOCS remained.  Eventually,  the  district 
court  granted  summary  judgment  to  the 
defendants  on  those  claims,  concluding,  in  a 
single  paragraph,  that  there  was  no  genuine 
issue  of  material  fact  and  Dr.  Wright  was 
entitled  to  qualified  immunity. 

While  monitoring  the  settlement 
agreement,  class  counsel  was  flooded  with 
prisoner  correspondence,  requiring  them  to 
hire  an  assistant  to  “enter  data  and  manage” 
the  letters  received  from  prisoners.  Coun- 
sel was  also  required  to  coordinate  several 
mass-mailings  to  approximately  700  po- 
tential class  members  and  retain  translation 
services  to  communicate  with  non-English 
speaking  class  members. 

Counsel  moved  for  $23,152  in  attor- 
ney’s fees  and  $17,000  in  expenses,  “mostly 
incurred  paying  the  hired  assistant.”  The 
district  court  granted  the  full  amount  of 
the  requested  fees  but  denied  the  $17,000 
in  expenses. 


On  appeal,  the  Second  Circuit  va- 
cated the  summary  judgment  order  due 
to  “the  extreme  brevity  of  the  district 
court’s  opinion.”  Additionally,  the  quali- 
fied immunity  decision  was  found  to  be 
“entirely  conclusory.”  The  appellate  court 
instructed  the  lower  court  to  indicate  on 
remand  why  there  were  no  material  facts 
in  dispute. 

The  Court  of  Appeals  also  noted  that 
“the  district  court  seems  to  have  interpreted 
the  Agreement  to  affirmatively  preclude 
recovery  of  ...  costs,”  but  found  “no  sup- 
port for  this  position  in  the  language  of 
the  Agreement.”  As  such,  “to  the  extent 
that  out-of-pocket  costs  combined  with 
attorney’s  fees  exceeded  the  Agreement’s 
$20,000  limit,  the  district  court  has  discre- 
tion to  raise  the  limit.” 

Since  the  district  court  did  not  ex- 
ercise that  discretion,  the  Second  Circuit 
remanded  the  case  “for  further  consider- 
ation of  the  issue  of  Hilton’s  out-of-pocket 
expenses,”  and  instructed  the  district  court 
“to  consider  whether  such  costs  should  be 
awarded”  pursuant  to  the  settlement  agree- 
ment. See:  Hilton  v.  Wright , 673  F.3d  120 
(2d  Cir.  2012). 
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DC  Court  Disbars  Former  Federal  Prosecutor  for  Misconduct 


On  March  8,  2012,  for  the  first 
time  in  over  ten  years,  a former  federal 
prosecutorwas  disbarred  for“egregious”mis- 
conduct  during  the  prosecution  of  several 
high-profile  murder  cases  in  the  1990s. 

According  to  a 2010  investigation  by 
USA  Today,  at  that  time  there  had  been 
“201  documented  cases  since  1997  in  which 
courts  found  that  federal  prosecutors  had 
violated  laws  or  ethics  rules  ...  [but  they] 
faced  little  risk  of  being  punished.”  USA 
Today  reported  that  “only  six  federal  pros- 
ecutors faced  any  kind  of  discipline  from 
the  state  offices  that  oversee  legal  ethics, 
and  none  was  disbarred.” 

Former  Assistant  U.S.  Attorney  G. 
Paul  Howes  was  accused  of  misusing  more 
than  $42,000  in  witness  vouchers  in  gang 
and  murder  cases  nearly  sixteen  years  ago. 
According  to  an  internal  investigation  by 
the  U.S.  Department  of  Justice,  Howes  had 
wrongly  authorized  payments  to  relatives 
and  girlfriends  of  government  witnesses 
and  two  retired  police  detectives,  presum- 
ably to  secure  their  favorable  testimony. 
The  vouchers  were  intended  to  be  used  to 
reimburse  witnesses  for  costs  incurred  when 
testifying  in  court. 

In  deciding  to  disbar  Howes,  the  D.C. 
Court  of  Appeals  wrote  that  beyond  misus- 
ing the  vouchers,  he  had  “compounded  this 
initial  misconduct  by  failing  to  disclose  the 
voucher  payments  to  either  the  court  or 
opposing  counsel,  pursuant  to  District  of 
Columbia  Rules  of  Professional  Conduct 
Rule  3.8  (e),  Brady  v.  Maryland,  and  Giglio 
v.  United  States,  even  though  such  payments 
were  relevant  to  the  jurors’  credibility  de- 
terminations of  key  government  witnesses’ 
testimony.”  Further,  he  had  “intentionally 
misrepresented  to  the  court  that  such  dis- 
closures had  been  made.” 

As  a result  of  its  investigation  into 
Howes’misconduct,  the  Justice  Department 
agreed  to  significantly  reduce  the  federal 
prison  sentences  of  nine  convicted  felons, 
including  seven  convicted  of  murder. 

“[Howes]  exhibited  a consistent,  ag- 
gressive disdain  for  statutes,  rules  and 
procedures  as  a prosecutor,  which  resulted 
in  his  use  of  the  voucher  system  as  a discre- 
tionary fund  to  be  distributed  at  his  will,” 
the  Court  of  Appeals  stated.  “A  prosecutor 
who  violates  ethical  rules  and  exploits  his 


by  Derek  Gilna 

broad  discretion  and  access  to  government 
resources  to  misuse  public  funds,  both  un- 
dermines the  legal  profession  and  calls  into 
question  the  fairness  of  the  criminal  justice 
system  within  which  he  operates.” 

Notably,  the  court’s  disbarment  rul- 
ing went  against  the  DC  Bar’s  Board  on 
Professional  Responsibility,  which  had 
recommended  merely  suspending  Howes. 
“Disbarment  is  the  only  appropriate  sanc- 
tion where  [his]  disregard  for  the  laws  of 
our  jurisdiction  affected  the  liberty  interest 
of  many  and  the  safety  of  our  larger  com- 
munity,” the  Court  of  Appeals  wrote.  See: 
hi  re  G.  Paul  Howes,  District  of  Columbia 
Court  of  Appeals,  Case  No.  10-BG-938. 

Howes’  disbarment  occurred  around 
the  same  time  as  the  release  of  a report  that 
examined  various  violations  of  evidence 
disclosure  rules  and  other  ethical  violations 
committed  by  the  Justice  Department  during 
the  2008  prosecution  of  former  U.S.  Senator 
Ted  Stevens.  Largely  as  a result  of  his  convic- 
tion, Stevens  lost  his  Senate  seat.The  charges 
were  dismissed  in  2009  but  Stevens  died  in 
a plane  crash  the  following  year. 

These  developments  increased  pressure 
on  U.S.  Attorney  General  Eric  H.  Holder, 
Jr.  to  account  for  serious  ethical  lapses  in 


On  March  19,  2012,  the  Eighth 
Circuit  Court  of  Appeals  held  that  42 
U.S.C.  § 1997e(e)  bars  compensatory  dam- 
ages for  a South  Dakota  prisoner’s  exercise 
of  religious  freedom  claims.  The  appellate 
court  also  found  that  prison  officials  were 
entitled  to  qualified  immunity. 

“‘Sukkot  is  a Jewish  religious  festival 
of  thanksgiving  celebrated  originally  as  an 
autumn  harvest  festival  that  is  commemora- 
tive of  the  temporary  shelters  of  the  Jews 
during  their  wandering  in  the  wilderness,”’ 
the  appellate  court  noted.  During  obser- 
vance of  Sukkot,  adherents  of  the  Jewish 
faith  eat  their  meals  or  reside  outdoors  in 
a small  three-sided  tent  or  booth  called 
a succah.  The  South  Dakota  State  Peni- 
tentiary (SDSP)  owned  a donated  succah 


the  U.S.  Attorney’s  Office,  which  has  the 
duty  of  upholding  the  laws  of  the  United 
States. 

Holder  testified  before  a Senate  sub- 
committee investigating  the  Stevens  report 
in  March  2012,  and  said  the  findings  were 
“disturbing.”The  Justice  Department  found 
that  two  federal  prosecutors  had  engaged 
in  “reckless  professional  misconduct”  in 
the  Stevens  prosecution  by  withholding 
evidence,  but  they  were  not  fired  because 
their  actions  were  not  intentional.  Rather, 
the  two  Assistant  U.S.  Attorneys,  Joseph  W. 
Bottini  and  James  Goeke,were  suspended 
on  May  23, 2012  for  40  days  and  15  days, 
respectively. 

Holder  said  all  federal  prosecutors 
had  undergone  training  to  ensure  that 
such  problems  do  not  happen  again,  and 
noted  that  he  had  dismissed  the  charges 
against  Stevens.  However,  attorneys  who 
represented  the  former  Senator  called  the 
suspensions  of  Bottini  and  Goeke  “pa- 
thetic,” and  said  the  Justice  Department  had 
“demonstrated  conclusively  that  it  is  not 
capable  of  disciplining  its  prosecutors.”  PJ 

Sources:  USA  Today,  ABA Journal,  Washing- 
ton Examiner,  New  York  Times 


consisting  “of  a metal  frame  and  poles  that 
were  covered  on  three  sides  by  a canvas  tarp. 
This  succah  was  a temporary  structure  and 
was  large  enough  to  accommodate  only 
one  person.” 

On  four  occasions  from  2003  to  2006, 
Jewish  prisoner  Charles  E.  Sisney  asked  “to 
erect  the  donated  succah  in  the  SDSP  prison 
yard  and  to  eat  his  meals  inside  that  succah. 
In  the  alternative,  Sisney  requested  that  he 
be  allowed  extra  time  in  the  recreation  yard 
at  sundown  to  recite  a special  benediction.” 
SDSP  officials  denied  his  requests. 

Sisney  then  filed  a federal  civil  rights 
suit  against  SDSP  officials,  alleging  that 
their  denials  violated  his  First  Amendment 
religious  rights;  he  sought  damages  for 
those  violations. 


Eighth  Circuit:  § 1997e(e)  Bars  Compensatory 
Damages  for  First  Amendment  Religious 
Claims;  Qualified  Immunity  Upheld 
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The  district  court  granted  summary 
judgment  to  the  defendants,  holding  first 
that  42  U.S.C.  § 1997e(e)  of  the  Prison 
Litigation  Reform  Act  (PLRA)  barred 
Sisney  from  recovering  compensatory 
damages  because  he  did  not  allege  a physi- 
cal injury.  Although  punitive  damages  for 
First  Amendment  violations  are  available 
under  § 1997e(e),  the  court  found  no  basis 
for  awarding  such  damages  in  this  case.  The 
district  court  further  held  that  the  SDSP 
“officials  were  entitled  to  qualified  immu- 
nity, because  Sisney  had  failed  to  cite  ‘any 
case  law  that  is  similar  enough  to  the  denial 
of  the  use  of  a Sukkot  Booth  to  find  that  a 
reasonable  official  would  have  understood 


such  a denial  violated  Sisney ’s  First  Amend- 
ment rights  to  exercise  his  religion.’” 

On  appeal,  the  Eighth  Circuit  first 
observed  that  it  had  previously  held  in 
Royal  v.  Kautzky , 375  F.3d  720,  723  (8th 
Cir.  2004)  [PLN,  April  2006,  p.24]  that  § 
1997e(e)  bars  compensatory  damages  for 
First  Amendment  violations. The  appellate 
court  rejected  Sisney ’s  request  to  reconsider 
its  ruling  in  Royal , citing  the  “cardinal  rule” 
that  “one  panel  is  bound  by  the  decision  of 
a prior  panel.” 

The  Court  of  Appeals  also  affirmed 
the  district  court’s  grant  of  qualified  im- 
munity to  the  defendants,  as  it  was  not 
clearly  established  that  the  denial  of  Sisney ’s 


requests  constituted  a violation  of  his  First 
Amendment  rights. 

In  a footnote,  however,  the  Eighth  Cir- 
cuit noted  that  Sisney  had  raised  “numerous 
other  constitutional  and  statutory  claims, 
including  claims  under ...  the  Religious  Land 
Use  and  Institutionalized  Persons  Act  of 2000 
(RLUIPA),42  U.S.C.  § 2000cc-l(a).”Those 
claims  were  either  dismissed  or  settled,  and 
thus  were  not  raised  on  appeal.  “In  addition,” 
the  appellate  court  wrote,  “we  are  informed 
by  the  [defendants]  that  under  the  parties’ 
settlement,  Sisney  may  now  purchase  and  use 
a succah,  subject  to  certain  safety  and  security 
requirements.”  See:  Sisney  v.  Reisch,  674  F.3d 
839  (8th  Cir.  2012),  cert,  denied. 


Indigent  Prisoner's  Damages  Claim  in  Legal  Mail 
Case  Survives  Summary  Judgment 


The  Court  of  Appeals  for  the  Sixth 
Circuit  has  reversed  a grant  of  summary 
judgment  to  defendant  prison  officials  in  a 
civil  rights  case  challenging  a policy  that 
requires  indigent  prisoners  to  leave  their 
legal  mail  unsealed  for  inspection. 

The  June  6,2012  ruling  came  in  an  ap- 
peal by  Kentucky  prisoner  Raymond  Miller. 
His  pro  se  complaint,  filed  in  December 
2008,  challenged  a policy  that  required 
prison  staff  to  inspect  all  outgoing  legal  mail 
submitted  by  indigent  prisoners  to  ensure 
it  was  in  fact  legal  mail. 

The  district  court  reviewed  Miller’s 
complaint  and  found  that  it  stated  a First 
Amendment  claim.  Following  discovery  the 
defendants  moved  for  summary  judgment, 
arguing  that  Miller  “had  failed  to  specify  an 
instance  where  any  of  his  outgoing  mail  was 
actually  inspected.”  The  court  agreed  and  held 
that  Miller  lacked  standing  to  sue.  It  also 


denied  his  motion  to  amend  his  complaint  to 
include  a claim  for  injunctive  relief. 

On  appeal,  Miller,  with  the  assistance 
of  counsel,  argued  that  the  mail  inspection 
policy  violated  his  First  Amendment  right 
to  confidential  legal  mail,  which  entitled  him 
to  damages.  The  Sixth  Circuit  considered 
Miller’s  complaint  and  second  proposed 
amended  complaint  - which  were  both  veri- 
fied (e.g.,  sworn)  - to  be  affidavits,  and  thus 
evidence  in  support  of  his  claims. 

The  complaints  indicated  that  Miller 
qualified  as  indigent  for  the  six  months  pre- 
ceding the  filing  of  his  complaint,  and  since 
the  policy  applied  to  legal  mail  submitted  by 
indigent  prisoners,  a reasonable  jury  could 
conclude  that  Miller  had  been  subject  to 
the  inspection  rule  since  its  inception  in 
September  2008. 

The  appellate  court  also  found  evidence 
that  Miller  had  sent  legal  mail  since  the 


policy  was  implemented.  Finally,  there  was 
evidence  that  prison  officials  had  been  en- 
forcing the  policy  since  its  implementation. 
These  findings  led  the  Court  of  Appeals 
to  conclude  that  a genuine  dispute  of  fact 
existed  as  to  whether  Miller  had  standing  to 
pursue  his  damages  claim,  which  precluded 
summary  judgment. 

In  remanding  the  case,  the  Sixth  Cir- 
cuit also  vacated  the  district  court’s  denial  of 
Miller’s  motion  to  amend  his  complaint  to 
include  injunctive  relief  that  would  require 
the  prison  to  rewrite  its  mail  inspection 
policy.  The  appellate  court  noted  that  the 
lower  court  had  not  yet  determined  whether 
the  prison  “is  currently  inspecting  [Miller’s 
legal]  mail  or  that  there  is  an  ‘imminent’ 
threat  that  the  prison  will  do  so,”  which  the 
district  court  must  decide  on  remand.  See: 
Miller  v.  Jones,  483  Fed.Appx.  202  (6th  Cir. 
2012)  (unpublished).  P^ 
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U.S.  Citizens  Mistakenly  Snared,  Deported  by  DHS  and  ICE 


An  increasing  number  of  American 
citizens  have  been  questioned,  detained 
and  even  deported  by  the  U.S.  Department 
of  Homeland  Security  (DHS)  and  Immi- 
gration and  Customs  Enforcement  (ICE), 
as  a result  of  databases  that  incorrectly  iden- 
tify them  as  undocumented  immigrants. 

According  to  the  New  York  Times, 
“Detentions  of  citizens  are  part  of  the 
widening  impact  on  Americans,  as  well 
as  on  immigrants,  of  President  Obama’s 
enforcement  strategies,  which  have  led  to 
more  than  1.1  million  deportations  since 
the  beginning  of  his  term,  the  highest 
numbers  in  six  decades. ”In  fiscal  year  (FY) 
2012, 409,849  immigrants  were  deported  - 
a record  number. 

With  growing  criticism  of  law  enforce- 
ment sweeps  of  immigrant  neighborhoods 
and  job  sites  that  result  in  complaints 
about  racial  profiling,  as  well  as  widespread 
condemnation  of  immigration  detention  fa- 
cilities, the  issue  of  U.S.  citizens  being  caught 
up  in  immigration  raids  has  become  more 
pronounced.  Across  the  country,  according 
to  the  Times,  “citizens  have  been  confined  in 
local  jails  after  federal  immigration  agents, 
acting  on  flawed  information  from  Depart- 
ment of  Homeland  Security  databases, 
instmcted  the  police  to  hold  them  for  inves- 
tigation and  possible  deportation.” 

The  issue  becomes  even  thornier  when 
alleged  fingerprint  “matches”  of  people 
booked  into  local  jails  result  in  ICE  is- 
suing 48-hour  “detainers,”  or  holds,  on 
people  otherwise  eligible  to  post  bond. 
Although  DHS  and  ICE  are  not  currently 
required  to  track  the  number  of  citizens 
who  are  wrongly  detained,  a July  2011 
study  found  that  82  citizens  were  held 
pending  deportation  at  just  two  detention 
centers  in  Arizona  from  2006  to  2008, 
and  were  incarcerated  for  periods  as  long 
as  a year.  Eventually,  immigration  judges 
determined  they  were  citizens  and  ordered 
their  release. 

According  to  Jacqueline  Stevens,  a 
political  science  professor  at  Northwestern 
University  in  Evanston,  Illinois  and  author 
of  the  study,  “because  of  the  scale  of  en- 
forcement, the  numbers  of  people  who  are 
interacting  with  Immigration  and  Customs 
Enforcement  are  just  enormous  right  now... 
[and]  I think  it’s  pretty  fair  to  say  that 


by  Derek  Gilna 

there’s  a low  but  persistent  rate  of  people 
who  are  being  held  by  ICE  in  violation  of 
the  law,  who  are  U.S.  citizens.” 

Prof.  Stevens’ study, “U.S.  Government 
Unlawfully  Detaining  and  Deporting  U.S. 
Citizens  as  Aliens,”  published  in  the  Vir- 
ginia Journal  of  Social  Policy  ajid  the  Law , 
described  several  cases  where  citizens  were 
erroneously  deported. 

For  example,  Mario  Guerrero,  a Cali- 
fornia truck  driver  and  American  citizen, 
was  incarcerated  for  seven  years  for  im- 
migration violations,  deported  and  then 
charged  with  impersonation  of  a citizen 
when  he  returned  to  the  United  States 
before  his  citizenship  was  recognized. 

“Some  of  these  U.S.  citizens  found  the 
Immigration  and  Customs  Enforcement 
custody  so  physically  and  emotionally 
debilitating  that  they  capitulated  to  ICE 
officers  who  pressured  them  to  sign  state- 
ments falsely  conceding  their  lack  of  U.S. 
citizenship,”  noted  Prof.  Stevens.  “They  pre- 
ferred deportation  to  ICE  confinement.” 

According  to  data  released  by  the 
Transactional  Records  Access  Clearing- 
house in  February  2013,  over  a 50-month 
period  that  covered  FY  2008  through  the 
start  of  FY  2012,  ICE  issued  detainers  on 
834  U.S.  citizens  and  28,000  legal  perma- 
nent residents.  It  was  unknown  how  many 
citizens  and  legal  residents  were  mistakenly 
deported. 

The  problem  will  likely  only  increase 
due  to  the  expansion  of  DHS’s  Secure 
Communities  program,  which  anticipates 
covering  the  entire  country  within  two 
years  and  requires  that  the  fingerprints 
of  every  person  booked  into  local  jails  be 
checked  against  DHS  immigration  data- 
bases. [See:  PLN,  June  2011,  p.42] . 

U nfortunately,  simply  being  a U.  S.  citi- 
zen does  not  exclude  a person  from  DHS 
databases,  which  include  all  immigration 
transactions  and  not  just  violations.  Even 
an  immigrant  who  has  always  been  legally 
“in  status,”  or  naturalized  as  a U.S.  citizen, 
can  show  up  in  the  database. 

ICE  director  John  Morton  claimed,  in 
response  to  criticism,  that  ICE  gave  “im- 
mediate and  close  attention”  to  anyone  who 
alleged  U.S.  citizenship,  adding,  “we  don’t 
have  the  power  to  detain  citizens.  We  obvi- 
ously take  any  allegation  that  someone  is 


a citizen  very  seriously.”  ICE  has  also  faced 
criticism  for  its  lack  of  an  easily-accessible 
point  of  contact  for  relatives  and  friends  of 
immigration  detainees  to  determine  their 
whereabouts  or  case  status. 

Another  factor  that  contributes  to 
citizens  being  erroneously  caught  up  in  the 
immigration  system  is  the  fact  that  there  is 
no  central  registry  to  determine  citizenship. 
If  a person  is  detained,  and  does  not  have 
access  to  their  birth  certificate  or  passport, 
it  is  possible  they  will  languish  in  federal 
custody  for  a significant  amount  of  time. 

Further  complicating  the  proper  iden- 
tification of  citizens  is  the  fact  that  many 
people  who  are  foreign-born  become  U.S. 
citizens  by  operation  of  law,  either  by  be- 
ing born  to  or  adopted  by  parents  who  are 
American  citizens.  Such  situations  are  often 
not  properly  recorded  in  DHS  or  ICE  data- 
bases. Nor  are  ICE  officials  held  accountable 
by  immigration  judges. 

“I’ve  never  seen  an  ICE  agent  who  filed 
an  arrest  report  appear  in  an  immigration 
proceeding,”  said  Professor  Stevens.  “Not 
once,  and  I’ve  watched  literally  hundreds 
of  these  cases  and  not  once  do  they  have 
to  go  to  court  to  be  interrogated  by  a judge 
about  the  accuracy  of  the  information  that’s 
presented.” 

In  October  2012,  one  American  citizen 
who  was  mistakenly  deported,  Mark  Lyttle, 
settled  a lawsuit  against  the  federal  govern- 
ment for  $175,000.  Lyttle,  who  is  mentally 
ill,  was  deported  to  Mexico  where  he  lived 
on  the  streets  despite  evidence  that  he  was 
a citizen  born  in  North  Carolina.  Detainees 
facing  deportation  are  not  appointed  legal 
counsel,  which  is  particularly  problematic 
for  people  with  mental  health  problems 
who  are  unable  to  understand  immigration 
proceedings. 

“What  happened  to  Mark  Lyttle  is 
outrageous  and  unconstitutional,”  said 
Judy  Rabinovitz,  with  the  ACLU  Immi- 
grants’Rights  Project.  “People  with  mental 
disabilities  are  entitled  to  due  process  in 
immigration  court,  and  it  is  fundamentally 
unfair,  as  well  as  inhumane,  to  force  them 
to  endure  such  proceedings  alone,  without 
the  assistance  of  a lawyer.”  See:  Lyttle  v. 
United  States,  U.S.D.C.  (M.D.  Ga.),  Case 
No.  4:ll-cv-00152-CDL. 

U.S.  citizen  Antonio  Montejano  was 
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held  on  an  immigration  detainer  after  be- 
ing arrested  for  shoplifting  in  California 
in  November  2011.  “I  told  every  officer 
I was  in  front  of  that  I’m  an  American 
citizen,  and  they  didn’t  believe  me,”  he 
said.  Montejano  was  detained  for  four 
days  before  being  released.  He  had  been 
mistakenly  deported  to  Mexico  in  1996, 


and  his  records  had  not  been  corrected. 

In  January  2012, 15-year-old  Jakadrien 
Turner  returned  to  the  U.S.  following  an 
8-month  stay  in  Columbia  after  she  was 
deported.  Turner  had  run  away  from  home; 
despite  being  a minor  who  didn’t  speak 
Spanish,  and  a U.S.  citizen,  ICE  deported 
her  to  the  South  American  country  within 


six  weeks  after  she  was  arrested  for  shoplift- 
ing in  Houston.  She  had  given  a false  name 
to  immigration  officials.  “Somewhere  the 
ball  was  dropped,”  said  Ray  Jackson,  the 
attorney  representing  Turner’s  family.  FI 

Sources: NewYork  Times,  http://trac.syr.edu, 
www.lasvegassun.com,  CNN 


South  Carolina  Sex  Offender's  Lifetime  Satellite 
Monitoring  Held  Unconstitutional 


The  South  Carolina  Supreme  Court 
held  on  May  9, 2012  that  court-ordered 
lifetime  satellite  monitoring  violated  a sex 
offender’s  due  process  rights. 

Jennifer  Rayanne  Dykes,  26,  was 
convicted  of  a sex  offense  for  having  an 
eight-month  relationship  with  a 14-year- 
old  girl.  The  court  imposed  a suspended 
15-year  prison  term,  contingent  upon  serv- 
ing three  years  in  prison  and  completion  of  a 
five-year  term  of  probation.  While  incarcer- 
ated Dykes  was  found  not  to  be  a sexually 
violent  predator,  but  she  violated  her  proba- 
tion shortly  after  she  was  released. 

At  her  revocation  hearing,  the  state 
recommended  partial  revocation  of  her 
probation  and  mandatory  lifetime  satellite 
monitoring  pursuant  to  Sec.  23-3-540(C), 
South  Carolina  Code  (Supp.2010).  Dykes 
was  required  to  pay  the  monitoring  costs 
and  was  not  allowed  to  travel  out-of-state 
without  approval.  Overnight  travel  was 
permitted  only  for  emergencies.  “For  Dykes, 
this  restriction  on  her  right  to  travel  freely 
in  this  country  would  ...  extend  throughout 
her  life,  without  any  possibility  of  petition- 
ing the  court  for  relief.” 

Dykes  argued  that  mandatory  lifetime 
monitoring  was  unconstitutional,  and  “pre- 


sented expert  testimony  that  she  personally 
poses  a low  risk  of  reoffending  and  that 
one’s  risk  of  reoffending  cannot  be  deter- 
mined solely  by  the  offense  committed.” 

Finding  that  Dykes  had  violated  her 
probation,  the  circuit  court  revoked  her 
probation  for  two  years  but  ordered  that 
her  probation  be  terminated  following  her 
release  from  prison.  The  court  also  denied 
her  constitutional  challenges  and  “found  it 
was  statutorily  mandated  to  impose  satellite 
monitoring”  without  making  any  findings 
as  to  Dykes’  risk  of  recidivism. 

On  appeal,  the  South  Carolina  Su- 
preme Court  held  that  lifetime  satellite 
monitoring  violated  Dykes’  substantive  due 
process  rights.  “Applying  the  rational  basis 
test,”  the  Court  found  that  “the  mandated 
lifetime  satellite  monitoring  and  absence  of 
any  judicial  review  related  to  an  assessment 
of  an  individual’s  likelihood  of  re-offending 
renders  the  challenged  provision  arbitrary.” 
Additionally,  “in  light  of  the  legislature’s 
predication  of  the  statutory  scheme  on  the 
substantial  purpose  of  protecting  the  public 
from  sex  offenders  who  may  re-offend,”  the 
Court  found  “the  lack  of  risk  assessment ... 
not  rationally  related  to  such  purpose,  and 
thus  unconstitutional.” 


The  Court  concluded,  “We  therefore 
hold  that  requiring  Dykes,  a convicted  sex 
offender  who  is  under  no  probationary  or 
similar  restrictions,  to  submit  to  satellite 
monitoring  for  the  rest  of  her  life  if  she 
poses  a low  risk  of  reoffending  violates  her 
substantive  due  process  rights”  (emphasis 
in  original). 

The  South  Carolina  Supreme  Court 
granted  a petition  for  rehearing  in  the  case 
on  July  12,  2012,  but  has  not  yet  issued  a 
ruling  on  rehearing.  See:  State  v.  Dykes, 
398  S.C.351,728  S.E.2d455  (S.C.2012), 

rehearing  granted.  FI 
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"Shocks  the  Conscience"Test  Applied  to 
Conditions  at  Civil  Commitment  Center 


The  Eighth  Circuit  Court  of  Ap- 
peals has  held  that  the  “shocks  the 
conscience”  standard,  as  opposed  to  the 
“professional  judgment”  standard,  is  the 
proper  analysis  when  determining  an  al- 
leged due  process  violation  based  on  the 
treatment  and  discipline  of  a civilly  com- 
mitted sex  ofFender. 

Following  a six-day  bench  trial  in  a 
federal  lawsuit  that  resulted  in  judgment 
for  the  defendants,  Dennis  W.  Strutton, 
a civilly  committed  resident  at  the  Mis- 
souri Sexual  Offender  Treatment  Center 
(MSOTC),  filed  an  appeal.  Strutton  had 
been  housed  at  the  MSOTC  since  2002 
as  the  result  of  a 1997  guilty  plea  to  first- 
degree  child  molestation,  which  included  a 
stipulation  that  he  be  defined  as  a “sexually 
violent  predator.” 

Strutton’s  lawsuit  included  substantive 
due  process  claims  for  failure  to  provide  him 
with  consistent  access  to  adequate  mental 
health  treatment  and  for  MSOTC’s  use  of 
disciplinary  measures  that  served  no  thera- 
peutic purpose.  The  Eighth  Circuit  agreed 
with  the  district  court  that  Strutton  had 
standing  and  his  claims  were  not  moot,  as  he 
“remains  confined  at  MSOTC  and  subject 
to  both  the  MSOTC’s  evolving  disciplinary 
measures  and  the  related  therapeutic  impact 
of  those  decisions  on  his  progress.” 

Strutton’s  first  claim  concerned  staff 
shortages  at  MSOTC  due  to  budget 
limitations.  In  response  to  those  shortages, 
MSOTC’s  administration  made  changes  to 
the  facility’s  psychoeducational  courses  and 
process  group  sessions.  Some  psychoeduca- 
tional courses  were  discontinued  and  process 
groups  were  doubled  up  with  a waiting  list 
for  openings  in  the  groups.  This  resulted  in 
reduced  opportunities  for  residents  to  par- 
ticipate in  those  programs,  which  are  integral 
to  reaching  a level  that  leads  to  eventual 
release  from  civil  commitment. 

The  appellate  court  held  that  Strutton 
did  not  have  a fundamental  due  process 
right  to  sex  offender  treatment.  As  such, 
the  “professional  judgment”  standard  that 
Strutton  argued  should  be  applied  was 
inapplicable.  Looking  to  the  “conscience- 
shocking  prism,”  the  Court  of  Appeals 
found  that  while  “the  treatment  Strutton 
received  may  have  been  less  than  ideal, 
and  perhaps  even  inadequate  by  profes- 


sional standards,  it  was  not  so  lacking  as 
to  shock  the  conscience.”  Although  the 
program  modifications  were  below  the 
standards  set  by  MSOTC’s  directors,  the 
temporary  change  to  meet  budgetary  needs 
“was  neither  arbitrary  nor  egregious.  Rather 
MSOTC  sought  to  maintain  essential 
treatment  services.” 

Finding  no  due  process  violation  with 
respect  to  treatment  programs,  the  Eighth 
Circuit  turned  to  Strutton’s  challenge  of 
MSOTC’s  use  of  a Restriction  Table  and 
later  use  of  a Restriction  Area  as  a way  to 
discipline  residents.  Strutton  was  not  physi- 
cally restrained  when  he  was  subjected  to 
those  disciplinary  methods,  and  retained  “a 
comparatively  free  range  of  movement  and 
activities,”  including  the  ability  “to  get  up 


Big  legal  showdowns  between  the 
press  and  courts  often  draw  attention, 
as  news  organizations  battle  for  the  right  to 
cover  hearings  and  trials,  for  access  to  court 
records  and  to  be  allowed  to  take  cameras 
into  the  courtroom. 

These  battles  are  important,  indeed 
vital,  to  making  sure  that  the  courts  are 
accountable  to  the  public  and  that  justice 
is  being  fairly  dispensed. 

But  the  meat  and  potatoes  of  reporting 
on  what’s  happening  in  the  legal  system 
is  achieved  not  by  filing  motions,  but  by 
actually  sending  reporters  into  courts  to 
watch  what’s  happening.  There  is  a lot  of 
vital  news  happening  in  our  courts  today 
that  is  simply  not  being  covered. 

As  a reporter  who  has  covered  courts 
for  more  than  two  decades,  it’s  my  distinct 
impression  that  nuts-and-bolts  reporting 
on  the  courts  has  taken  a huge  hit  in  the 
current  economic  climate. 

Newspapers  that  used  to  have  a report- 
er in  every  courthouse  in  their  communities 
are  now  lucky  to  have  a single  reporter 
covering  the  dozen  or  so  courts  in  their 
coverage  zone.  Some  papers  used  to  try  to 
cover  every  murder  trial  in  their  region. 

Policies  like  that  seem  to  have  fallen 
by  the  wayside. 

Here  are  a few  examples: 


and  stretch,  to  leave  to  attend  group  ses- 
sions and  meetings,  to  converse  with  other 
residents,  to  work  on  homework  or  legal 
issues,  and  to  play  cards.” 

MSOTC  officials  contended  the  disci- 
plinary methods  were  necessary  to  regulate 
residents  and  place  those  who  violated  rules 
under  the  observation  of  staff  for  a time 
period  commensurate  with  their  offending 
behavior  - up  to  weeks  at  a time.  While 
Strutton’s  expert  testified  that  the  use  of 
such  methods  was  not  “particularly  effec- 
tive,” the  appellate  court  held  they  were 
constitutional  because  they  did  not  shock 
the  conscience. 

The  district  court’s  judgment  was  there- 
fore affirmed.  See:  Strutton  v.  Meade,  668 
F.3d  549  (8th  Cir.  2012),  cert,  denied.  PJ 


• Four  years  ago,  the  St.  Louis  Post 
Dispatch  had  five  reporters  covering  courts 
in  their  area.  Now,  it  has  the  equivalent  of 
about  three. 

• The  News  Journal  of  Wilmington, 
Delaware  used  to  have  a reporter  for  state 
courts  and  another  for  federal.  Now,  one 
reporter  covers  both. 

• A reporter  for  a Midwestern  daily 
newspaper  says  she  has  been  discouraged 
from  reporting  on  preliminary  hearings 
or  guilty  pleas  in  a number  of  major  cases 
because  of  staffing  shortages. 

A Chinese  espionage  trial  I covered  on 
and  off  for  the  New  York  Sun  a few  years 
back  in  California  was  deemed  so  important 
by  the  Federal  Bureau  of  Investigation,  that 
the  FBI  hired  an  extra  court  reporter  to 
provide  a near-real-time  transcript  to  its 
headquarters  in  Washington. 

However,  the  case  drew  only  occasional 
attention  from  the  Associated  Press  and 
the  local  newspapers,  whose  reporters  were 
juggling  many  beats  and  even  more  stories. 
(After  a six -week  trial,  a jury  found  the  de- 
fendant guilty  of  being  an  unregistered  agent 
for  China.  He  got  a 24-year  sentence). 

In  a few  high-profile  cases,  radio  and 
TV  stations  and  networks  show  up  at  the 
courthouse.  But  on  most  days,  they’re 
elsewhere. 


Have  the  Media  Stopped  Covering  Courts? 

by  Joshua  Gerstein 
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Admittedly,  these  examples  and  my 
overall  impressions  are  anecdotal.  And 
even  though  I’m  firmly  convinced  there  are 
fewer  reporters  out  there  covering  justice 
and  the  courts,  it’s  hard  to  say  coverage  of 
the  legal  system  has  been  hit  harder  than 
other  beats. 

At  some  newspapers,  staffing  levels 
have  dropped  so  precipitously  that  a lot  of 
beats  have  been  hurt.  But  I have  the  sense 
that — except  in  the  highest  profile  cases — 
court  coverage  has  been  deemed  less  sexy 
than  say,  that  of  gadgets  or  health. 

Some  unusual  efforts  are  underway 
to  address  the  perceived  decline  in  legal 
coverage.  The  Tennessean  in  Nashville  is 
allowing  Vanderbilt  University  students 
assigned  to  a special  program  handle  at 
least  some  of  the  newspaper’s  coverage  of 
the  federal  courts. 

“We  clearly  don’t  have  the  staff  that 
we  had  two  or  three  years  ago,”  Tennessean 
executive  editor  Maria  De  Varenne  told  the 
Associated  Press  last  month. 

“We  cover  courts,  but  we  don’t  have 
somebody  covering  federal  courts  every  day. 
This  will  allow  us  that  opportunity.” 

There  are  some  bright  spots  out  there. 

Bloomberg,  Law360  and  Reuters  have 
all  stepped  up  their  coverage  of  the  legal 
system,  which  is  good  news — particularly 
for  those  of  us  who  do  that  kind  of  re- 
porting. But  much  of  the  Bloomberg  and 
Law360  coverage  goes  behind  pay  walls 
and  tends  to  focus  on  cases  of  national  or 


business  significance,  not  necessarily  the 
meat  and  potatoes  of  the  criminal  justice 
system. 

This  decline  in  reporting  on  the  courts 
often  makes  me  wonder  if,  amidst  all  the 
battles  for  access,  we  sometimes  lose  per- 
spective on  what’s  really  limiting  the  news 
getting  to  the  public. 

The  truth  is  that  in  this  day  and  age 
many  reporters  wouldn’t  have  any  idea  if 
they’re  entitled  to  cover  jury  selection  or 
copy  a court  exhibit  because  they’ve  never 
tried,  or  been  allowed  to  try. 

We  need  to  remain  vigilant  about 
secrecy  in  the  courts  and  the  natural 
tendencies  of  various  players  in  the  court 
system  to  hide  inconvenient  facts  and  dis- 
pense justice  behind  closed  doors. 

But  the  phenomenon  most  responsible 
for  obscuring  the  public’s  view  of  the  legal 
system  at  the  moment  isn’t  somebody 
blocking  reporters  from  getting  through 
the  courtroom  doors. 

It’s  the  fact  that  so  many  news  outlets 
aren’t  even  bothering  to  try. 

Gerstein  covers  the  White  House,  the  Justice 
Department  and  the  courts  for  POLITICO. 
This  column  is  adapted from  remarks  he  deliv- 
ered on  Sept.  27,  2012  in  Washington,  D.C., 
while  accepting  a First  Amendment  Award 
from  the  Reporters’  Committee  for  Freedom  of 
the  Press.  Originally  published  on  The  Crime 
Report  ( www.  thecrimereport.  org),  this  article 
is  reprinted  with  permission  from  the  author. 
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Unique  Brazilian  Prison  Alternative  Celebrates  40-Year  Anniversary 


Brazil  has  long  been  home  to  the 
largest  prison  population  in  the  region. 
As  of  December  2011,  the  population  stood 
at  514,582,  with  37%  of  the  incarcerated 
being  pre-trial  detainees.  In  addition  to 
its  sheer  size,  the  Brazilian  penal  system 
is  infamous  for  nightmarish  conditions, 
discriminatory  incarceration,  harrowing 
police  violence  and  sky-high  recidivism 
rates.  Prisoners  held  in  penitentiaries,  jails 
and  police  station  “lock-ups”  are  subject 
to  painfully  overcrowded  conditions  that 
exacerbate  the  system’s  many  defects.  Le- 
gal assistance,  health  care  and  educational 
services  are  essentially  absent,  inviting 
further  violence  and  dehumanization.  The 
state  violence  against  Brazil’s  incarcerated 
cannot  be  overstated.  Brazilian  police  are 
among  the  most  brutal  in  the  world,  with  an 
entrenched  history  of  torture,  extrajudicial 
killings  and  “death  squad”  missions. 

Amid  this  madness,  one  of  today’s  most 
innovative,  but  under-discussed,  alternative 
prison  systems  has  taken  root.  The  Associa- 
tion for  the  Protection  and  Assistance  of  the 
Convicted  (APAC)  is  a faith-based  penal 
model  partially  grounded  in  restorative 
justice  theory.  Founded  in  1972  by  a group 
of  concerned  evangelicals,  APAC’s  mission 
is  the  rehabilitation  of  the  incarcerated  and 
protection  of  greater  Brazilian  society  - 
goals  totally  unaddressed  by  the  traditional 
public  prison  system. 

The  methodology  is  based  on  the  belief 
that  education,  family,  humane  treatment, 
community  and  faith  are  pillars  of  suc- 
cessful rehabilitation.  Facilities  operating 
under  the  groundbreaking  APAC  method 
are  completely  prisoner-run,  with  no  po- 
lice presence.  They  are  relatively  small  in 
size  and  ofFer  strikingly  improved  living 
conditions  devoid  of  overcrowding  and 
violence.  Health  care,  educational  and 
vocational  programming,  nurseries  and 
consistent  contact  visits  are  a part  of  the 
APAC  landscape. 

APAC’s  philosophy  places  prisoners’ 
humanity  before  their  status  as  incarcer- 
ated individuals,  and  rests  on  the  belief 
that  every  human  being  is  rehabilitatable. 
APAC  prisoners  are  referred  to  not  as 
“inmates,”  “prisoners”  or  “criminals,”  but  as 
recuperandos,  or  those  who  are  recovering. 
Recuperandos  are  to  dress  only  in  civilian 


by  Lyla  Bugara 

clothes,  are  never  handcufFed  and  are  called 
by  their  first  names  - never  by  a number. 
Inspirational  quotes,  such  as  “Here  enters 
the  man,  his  crime  remains  outside,”  fill 
prison  hallways.  The  belief  that  recuperandos 
are  to  be  treated  with  respect  - and  given 
trust,  responsibilities  and  a relative  degree 
of  freedom  - pervades  the  daily  functioning 
of  APAC  facilities. 

Individuals  convicted  of  any  offense 
may  be  accepted  into  the  program;  the  only 
requirements  are  a strong  display  of  interest 
in  the  APAC  method  and  record  of  good 
behavior.  The  local  judge  is  responsible 
for  overseeing  the  transfer  of  incarcerated 
persons  in  and  out  of  APAC.  The  only 
mechanism  of  discipline  in  APAC  prisons  is 
a point  system,  wherein  failure  to  complete 
tasks  or  mistreatment  of  fellow  prisoners  leads 
to  a small  range  of  punishments,  from  losing 
recreational  time  to  meeting  with  APAC 
officials.  Violence,  drugs  and  cell  phone  use 
result  in  an  immediate  return  to  the  public 
prison  system.  Although  comprehensive 
statistics  have  yet  to  be  collected,  APAC 
prisons  currently  report  recidivism  and  escape 
rates  of  under  10%.  There  are  currently  108 
APAC  facilities  across  Brazil  that  apply  the 
methodology  to  varying  degrees,  and  each 
prison  holds  between  30  to  250  recuperan- 
dos. APAC-inspired  facilities  and  programs 
exist  in  23  countries,  notably  including  the 
InnerChange  Freedom  Initiative  program  at 
the  Carol  S.  Vance  Unit  in  Texas. 

A recuperando' s average  schedule  differs 
according  to  his  or  her  current  “regime,”  be 
it  closed,  semi-open  or  open.  Newcomers 
begin  their  sentences  in  the  closed  regime 
and  move  sequentially  through  each  phase, 
which  differ  in  the  types  and  purpose  of 
educational  and  therapeutic  programs,  and 
freedom  of  mobility.  The  closed  regime 
is  dedicated  to  work,  as  well  as  psycho- 
logical and  spiritual  services  expected  to 
develop  recuperandos  confidence  and  self- 
determination.  In  the  semi-open  regime, 
recuperandos  are  given  greater  administra- 
tive responsibilities,  and  are  to  continue 
their  vocational  training.  Recuperandos  in 
the  open  regime  are  generally  permitted 
to  leave  the  facility  for  work,  returning  in 
the  evening. 

However,  problems  remain.  Insuffi- 
cient funds  and  an  inconsistent  volunteer 


base  prevent  the  APAC  method  from 
being  applied  fully  and  equally  across  each 
facility  where  it  has  been  adopted.  There 
remains  room  for  increased  diversity  and 
quality  of  psychological,  educational  and 
vocational  services.  Additionally,  although 
APAC  prisons  offer  a number  of  dramatic 
advances  over  public  prisons  - including 
humanization  of  the  incarcerated  and 
improvements  to  the  prison  environment, 
service  allocation  and  resocialization  rate 
- APAC  methodology  still  fails  to  address 
a fundamental  problem  of  the  prison  sys- 
tem. Race  and  class  as  principal  factors  in 
incarceration  are  completely  absent  from 
APAC’s  approach.  Although  this  particular 
dimension  does  not  originate  in  APAC 
prisons,  it  continues  to  be  institutionalized 
within  these  facilities,  which  remains  a 
fundamental  disadvantage. 

Despite  this  critical  shortcoming, 
APAC  has  won  near-unanimous  high 
praise.  In  2008,  Brazil’s  Carceral  System 
Chamber  of  Deputies  rated  APAC  Nova 
Lima  the  best  prison  in  the  country.  The 
majority  of  news  coverage  and  other  writ- 
ten reports  on  this  alternative  prison  model 
focus  almost  exclusively  on  improvements 
over  public  prisons,  and  present  APAC  as 
the  solution  to  the  ills  of  the  Brazilian  penal 
system  - though  with  no  acknowledgement 
of  APAC’s  blind  spot  on  race-  and  class- 
based  discrimination. 

Last  year  marked  the  40th  anniversary 
of  the  APAC  methodology  and  the  7th 
national  APAC  convention,  where  more 
than  300  individuals  convened  in  the  city  of 
Itauna  to  discuss  the  method’s  present  and 
future.  As  APAC  continues  to  spread  across 
Brazil,  knowledge  of  the  methodology 
remains  virtually  absent  in  the  U.S.  Given 
the  United  States’  position  as  the  world’s 
leading  proponent  of  mass  incarceration, 
the  U.S.  prison  reform  movement  stands  to 
greatly  benefit  from  increased  engagement 
with  APAC’s  successes,  and  can  learn  from 
both  its  advantages  and  disadvantages.  PI 

Lyla  Bugara  is  a campaign  associate  with 
Colorofchajige.  organd  author  of“Ihe  Humane 
Prison:  Reconciling  APAC  ajid  the  Brazilian 
Prison  system , ” one  of  the  few  comprehensive 
English  language  reports  on  the  APAC  prison 
system. 
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Eleventh  Circuit:  No  Right  to 
Spanish-language  RDAP  Program 


In  an  April  2,  2012  unpublished  per 
curiam  ruling,  the  Eleventh  Circuit  Court 
of  Appeals  upheld  the  dismissal  of  a federal 
prisoner’s  lawsuit  seeking  reinstatement  of  a 
Bureau  of  Prisons  (BOP)  Spanish-language 
substance  abuse  program. 

The  suit  claimed  that  the  BOP  had 
eliminated  its  Spanish-language  Residen- 
tial Drug  Abuse  Program  (RDAP),  and  the 
program  was  delivered  only  in  English. 

Federal  prisoner  Israel  Rodriguez  Ve- 
lazquez, who  speaks  only  Spanish,  brought 
a Bivens  action  that  argued  elimination 
of  the  RDAP’s  Spanish  program  de- 
prived him  of  equal  protection  under  the 
Fifth  Amendment  and  violated  his  First 
Amendment  right  to  speak  the  official 
language  of  Puerto  Rico,  where  he  lived 
prior  to  his  arrest. 

The  district  court  dismissed  the 
complaint  for  failure  to  state  a claim, 
noting  that  Velazquez  “has  no  constitu- 
tional right  to  vocational,  rehabilitative 
or  educational  programs,”  citing  Franklin 
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v.  District  of  Columbia , 960  F.Supp.  394, 
431  (D.D.C.  1997);  Women  Prisoners  of  the 
D.  C.  Department  of  Corrections  v.  District 
of  Columbia,  93  F.3d  910,  927  (D.C.  Cir. 
1996);  Inmates  of  Occoquan  v.  Barry,  844 
F.2d  828,  836  (D.C.  Cir.  1988);  Garza  v. 
Miller,  688  F.2d  480, 485  (7th  Cir.  1982); 
and  Hoptowit  v.  Ray,  682  F.2d  1237, 1255 
(9th  Cir.  1982). 


The  Eleventh  Circuit  affirmed  “for  the 
reasons  stated  in  the  cases  and  authorities 
relied  on  by  the  district  court,”  finding  that 
Velazquez  “failed  to  state  a case  for  the 
denial  of  equal  protection  under  the  Due 
Process  Clause  or  the  denial  of  his  First 
Amendment  right  to  speak.”  See:  Velazquez 
v.  Weinman,  466  Fed.Appx.  806  (11th  Cir. 
2012)  (unpublished),  cert,  denied. 
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$2  Million  Settlement  in  Mailman's  Death  at  New  York  City  Jail 


The  City  of  New  York  has  agreed  to 
pay  12  million  to  settle  a lawsuit  claim- 
ing that  deliberate  indifference  resulted  in 
the  death  of  a pretrial  detainee. 

The  settlement  came  in  a federal  civil 
rights  action  filed  by  the  estate  of  Oswald 
Livermore.  Livermore,  51,  was  booked 
into  the  Manhattan  Detention  Complex 
(MDC)  on  May  9,2007  after  being  arrested 
and  charged  with  a misdemeanor  related  to 
a family  dispute. 

During  the  intake  medical  screening,  it 
was  revealed  that  Livermore  suffered  from 
active  and  severe  alcoholism  and  that  he 
was  a current  and  chronic  alcohol  abuser. 
Despite  this  revelation,  Dr.  Mohammad 
Akhtar  and  Physician  Assistant  John  Mc- 
Cready,  both  of  whom  were  employed  by 
MDC’s  medical  contractor,  Prison  Health 
Services  (PHS) , failed  to  follow  MDC’s  al- 
cohol protocol  and  sound  medical  practices 
for  detainees  who  might  be  undergoing 
alcohol  withdrawal. 

Rather  than  following  proper  protocol 
and  placing  Livermore  in  an  infirmary  set- 
ting where  medical  staff  could  monitor  his 
condition,  Akhtar  and  McCready  cleared 
him  to  be  housed  in  MDC’s  general  popu- 
lation. They  also  failed  to  provide  him  with 
medication  to  treat  alcohol  withdrawal. 

The  next  day  a guard  referred  Liver- 
more to  the  medical  clinic  due  to  a “radical 
change”  in  his  behavior.  He  was  seen  by 
Roberto  Chavez,  a PHS  Mental  Health 
Clinician.  Chavez  noted  Livermore  had  a 
history  of  alcoholism,  but  failed  to  evaluate 
or  treat  the  clear  signs  and  symptoms  of 
his  alcohol  withdrawal.  Chavez  then  sent 
Livermore  back  to  his  cell  without  medical 
treatment. 

Several  hours  later,  Captain  Sardia 
Lewis  referred  Livermore  to  MDC’s  clinic 
for  treatment  and  evaluation  of  his  “bizarre 
behavior.”  Akhtar  and  McCready  again 
examined  Livermore  but  provided  no  treat- 
ment and  returned  him  to  his  cell. 

Shortly  afterwards,  “Livermore,  obvi- 
ously disoriented,  confused  and  in  acute 
distress,  began  running  in  a disturbed 
fashion  about  the  common  areas  of  [the] 
housing  area.”  A “probe  team”  was  sent 
in,  which  forcibly  grabbed  Livermore, 
restrained  him,  forced  his  arms  behind  his 
back,  threw  him  to  the  floor  face-first  and 
then  held  him  face  down  with  his  hands 
cuffed  behind  his  back. 


During  the  use  of  force  and  restraint, 
Livermore  became  unresponsive  and 
stopped  breathing.  Efforts  by  medical 
staff  to  revive  him  were  unsuccessful  and 
Livermore  was  pronounced  dead  after 
being  taken  to  a local  hospital.  A medical 
examiner  determined  the  cause  of  death  to 
be  “cardiac  arrhythmia  complicating  de- 
lirium tremens  due  to  ethanol  withdrawal 
complicating  chronic  alcoholism.” 

An  investigation  by  the  New  York  State 
Commission  of  Correction  found  Liver- 
more’s death  “may  have  been  prevented  had 
he  received  timely  medical  diagnosis  and 
treatment.”  It  also  found  that  PHS  staff 
“failed  to  follow  policy  for  patients  with 
histories  of  alcohol  abuse.” 

The  Commission  further  wrote  it  was  re- 


Aman  whose  murder  conviction  was 
overturned  after  spending  10  years  in 
prison  has  settled  his  wrongful  conviction 
suit  against  the  State  of  New  York  for  12 
million. 

Michael  Clancy,  25,  was  working  as  an 
apprentice  elevator  mechanic  when  he  was  ar- 
rested for  the  March  30, 1997  murder  of  John 
Buono.  Clancy  was  convicted  in  1999  based 
on  eyewitness  testimony;  there  was  no  physical 
evidence  tying  him  to  Buono’s  murder. 

He  was  sentenced  to  25  years  to  life. 
Even  at  sentencing,  there  was  information 
that  had  not  been  presented  at  trial  that  a 
witness  had  identified  another  man  as  the 
shooter. 

Buono  was  assassinated  at  a pizza  shop 
as  his  friend,  David  “Scarface  Dave” Prieto, 
was  standing  nearby.  Prieto  told  police  he 
was  there  but  said  he  couldn’t  identify  the 
killer.  Subsequently,  Prieto  was  sent  to 
prison  for  a parole  violation  and  taken  into 
federal  custody  following  the  completion 
of  his  state  sentence. 

Faced  with  the  death  penalty  or  the 
certainty  of  life  in  prison  for  racketeer- 
ing, murder,  distribution  of  narcotics  and 
manufacturing  of  narcotics,  Prieto  agreed 
to  cooperate  with  prosecutors  as  a protected 
federal  witness. 

In  that  capacity,  he  was  required  to 
provide  information  about  all  crimes  he  had 


markable  that  McCready  “failed  to  recognize 
a patient  with  a known  alcohol  history  who 
presented  to  medical/mental  health  services 
twice  within  two  hours  with  acute  alcohol 
withdrawal  syndrome  with  delirium  tre- 
mens,” and  that  he  “fail[ed]  to  query  referring 
officers  and  to  make  a competent  diagnosis 
of  alcohol  withdrawal  syndrome.” 

The  city’s  12  million  settlement  with 
Livermore’s  estate  was  likely  increased  due 
to  the  fact  that  Livermore  had  been  em- 
ployed for  more  than  25  years  with  the  U.S. 
Postal  Service.  His  estate  was  represented  by 
the  law  firm  of  Emery,  Celli,  BrinckerhofF 
& Abady  and  the  Legal  Aid  Society,  both 
located  in  New  York  City.  See:  Livermore 
v.  City  of  New  York , U.S.D.C.  (S.D.  NY), 
Case  No.  l:08-cv-04442-NRB. 


participated  in  or  witnessed.  He  informed 
an  Assistant  U.S.  Attorney  that  he  had 
witnessed  Buono’s  murder,  that  Andrew 
“Drew”  Dejesus  was  the  shooter,  and 
that  the  wrong  man  had  been  convicted. 
Clancy’s  attorney  was  advised  of  this  in- 
formation but  Prieto  refused  to  testify  for 
Clancy  at  that  time. 

At  his  February  2002  sentencing  hear- 
ing in  federal  court,  Prieto  told  the  judge 
that  he  proffered  to  the  government  that  “the 
state  prosecuted  the  wrong  guy”  in  Buono’s 
murder.  For  his  “invaluable  cooperation  and 
credible  testimony,”  Prieto  was  sentenced  to 
15  years  for  his  federal  crimes. 

It  was  not  until  September  2007  that 
Prieto  testified  in  state  court  concerning 
the  specifics  of  what  he  had  witnessed  with 
respect  to  Buono’s  murder.  He  made  it  clear 
that  the  federal  prosecutor  had  not  given 
him  permission  to  testify  or  talk  about  the 
case  until  he  had  completed  his  cooperation 
with  federal  authorities. 

Prieto’s  testimony  detailed  a life  of 
crime  and  familiarity  with  everyone  in- 
volved or  suspected  with  Buono’s  murder. 
Buono  was  Prieto’s  life-long  friend,  and 
Clancy  was  someone  they  knew  in  the 
Bronx  who  ran  in  different,  more  law-abid- 
ing circles.  Dejesus  was  a “wanna-be  tough 
guy”  who  had  run-ins  with  Prieto,  and  the 
“hit”  was  actually  meant  for  Prieto.  At  the 
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hearing  Prieto  clearly  identified  Dejesus 
as  the  shooter,  and  parts  of  his  testimony 
were  corroborated  by  the  witness  testimony 
at  Clancy’s  trial. 

The  state  court  ruled  on  April  1, 2008 
that  Prieto’s  testimony  was  “of  such  force 
and  probative  persuasiveness”  that  it  would 
have  probably  resulted  in  a more  favor- 
able verdict  for  Clancy.  The  court  granted 
Clancy  a new  trial  and  bail,  and  the  state 
attorney  dropped  the  charges  against  him 
in  February  2009. 

More  than  3 Yi  years  later,  on  Sep- 
tember 26,  2012,  the  state  issued  Clancy 
a check  for  $2  million  to  settle  his  lawsuit 
filed  under  the  state’s  Unjust  Conviction 
and  Imprisonment  Act.  “For  Michael,  it’s 
the  final  exoneration,”  said  his  attorney, 
Ronald  L.  Kuby.  “It  means  the  end  of  a very 
long  ordeal.” 

Clancy  said  he  was  glad  the  case  was 
over  and  in  his  past.  He  looked  forward  to 
returning  the  love  and  support  his  parents 
had  shown  him  throughout  his  incar- 
ceration. “They  squandered  a lot  of  their 
retirement  money  on  my  legal  bills,”  he 
stated.  “It’s  only  right  that  I give  them  the 
retirement  they  deserve.  I’m  still  going  to 


be  working. This  is  a nice  amount  of  money. 
It  relieves  the  financial  pressure,  but  it’s  not 
something  where  I could  say,  hey,  I don’t 
need  to  work.”  See:  Clancy  v.  State  of  New 
York,  New  York  Court  of  Claims,  Claim 
No.  117154. 

Dejesus  has  since  been  arrested  and 
charged  in  connection  with  Buono’s 
murder. 

Additional  sources:  New  York  Times,  www. 
kubylaw.  com 
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Equitable  Tolling  of  AEDPA  Includes 
Non-English  Speaking  Petitioners 


The  Third  Circuit  Court  of  Appeals 
has  held  that  a language  inability,  when 
combined  with  denial  of  legal  or  transla- 
tion assistance,  can  be  an  extraordinary 
circumstance  for  equitable  tolling  purposes 
in  habeas  cases. 

The  issue  was  before  the  Third  Circuit 
following  a federal  district  court’s  order  dis- 
missing as  untimely  a pro  se  habeas  petition 
filed  by  Angel  Pabon,  a Pennsylvania  state 
prisoner  serving  two  life  sentences.  Pabon 
conceded  his  petition  was  not  filed  within 
the  one-year  statute  of  limitations  imposed 
by  the  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (AEDPA). 

However,  he  argued  that  equitable  toll- 
ing should  apply  based  upon  his  inability  to 
speak,  read  or  write  English.  That,  coupled 
with  the  prison’s  lack  of  Spanish-language 
legal  materials  and  repeated  denials  of  trans- 
lation assistance,  constituted  extraordinary 
circumstances  that  prevented  him  from 
timely  filing  his  habeas  petition  despite  dili- 
gent efforts  to  pursue  his  federal  claims. 

The  first  twelve  pages  of  the  Third 
Circuit’s  twenty-one  page  decision  outlined 
the  facts  underlying  Pabon’s  criminal  case 
and  his  alleged  constitutional  violation. The 
Court  of  Appeals  found  that  he  had  raised 
a debatable  claim  of  a Sixth  Amendment 
confrontation  clause  violation  under  Brutoji 
v.  United States,?>9\  U.S.  123  (1968), as  the 
trial  court  had  allowed  a non-testifying  co- 
defendant’s confession  to  be  admitted  into 
evidence  despite  its  potential  prejudice  to 
Pabon’s  defense. 

The  appellate  court  began  its  analysis 
on  the  equitable  tolling  issue  by  noting  that 
there  “are  no  bright  lines  in  determining 
whether  equitable  tolling  is  warranted  in 
a given  case.  Rather,  the  particular  circum- 
stances of  each  petitioner  must  be  taken 
into  account.”  The  Court  of  Appeals  said 
it  had  never  addressed  whether  a language 
deficiency  may  constitute  an  extraordinary 
circumstance  for  the  purposes  of  equitable 
tolling,  though  it  noted  the  Second  and 
Ninth  Circuits  had  made  such  a deter- 
mination and  found  their  decisions  to  be 
persuasive. 

The  appellate  court  held  that  the 
“inability  to  read  or  understand  English, 
combined  with  denial  of  access  to  trans- 
lation or  legal  assistance,  can  constitute 


extraordinary  circumstances  that  trigger  eq- 
uitable tolling.”  Additionally,  “the  relevant 
inquiry  is  not  whether  the  circumstance 
alleged  to  be  extraordinary  is  unique  to 
the  petitioner,  but  how  severe  an  obstacle 
it  creates  with  respect  to  meeting  AEDPA’s 
one-year  deadline.” 

As  Pabon  had  consistently  claimed  to 
be  a non-English  speaker  who  required  a 
translator  in  his  interactions  with  police 
and  the  court  system;  lacked  access  to  legal 
materials  or  notice  of  the  AEDPA  in  Span- 
ish; and  was  repeatedly  denied  Spanish  legal 
materials  and  translation  assistance,  the 
matter  was  remanded  to  the  district  court 


In  March  2012,  the  Fifth  Circuit 
Court  of  Appeals  reversed  a 1659,300 
jury  award  in  favor  of  two  men  who  were 
arrested  for  public  intoxication  in  New 
Orleans  two  days  before  Hurricane  Katrina 
struck,  and  were  then  incarcerated  for  a 
month  - sometimes  under  deplorable  living 
conditions. 

Robie  J.  Waganfeald  and  Paul  W. 
Kunkel,  Jr.  were  driving  from  Houston 
to  Toldeo  when  they  stopped  in  New 
Orleans  on  August  26,  2005.  They  visited 
the  French  Quarter  for  about  four  hours 
and  were  arrested  for  public  intoxication. 
Both  men  claimed  they  were  not  drunk, 
but  that  Kunkel  fell  down  when  his  bad 
knee  gave  way  as  he  stepped  off  a curb  and 
Waganfeald  was  trying  to  help  him  regain 
his  footing.  Regardless  of  their  guilt  or  in- 
nocence, what  ensued  was  a nightmare  by 
any  standards. 

The  men  were  taken  to  the  Orleans 
Parish  Prison  (OPP)  where  they  were 
stripped  of  their  wallets  and  cellphones, 
booked  and  given  access  to  the  jail’s  landline 
phones.  The  problem  was  that  Hurricane 
Katrina  was  about  two  days  from  making 
landfall.  This  pending  disaster  resulted  in 
so  many  people  using  their  phones  that 
the  circuits  overloaded,  and  the  phones 
in  OPP  and  other  parts  of  New  Orleans 
stopped  working. 


for  an  evidentiary  hearing.  The  Third  Cir- 
cuit found  there  was  sufficient  evidence  that 
Pabon  had  exercised  reasonable  diligence  in 
bringing  his  claim. 

The  state  respondents  petitioned  the 
U.S.  Supreme  Court  for  a writ  of  certiorari, 
which  was  denied  on  May  21,  2012.  Fol- 
lowing remand,  in  October  2012  the  district 
court  referred  the  matter  to  a magistrate 
judge  “for  a hearing  to  determine  whether 
[Pabon]  experienced  extraordinary  circum- 
stances sufficient  to  justify  equitable  tolling 
of  his  petition  for  a writ  of  habeas  corpus.” 
See:  Pabon  v.  Mahanoy , 654  F.3d  385  (3d 
Cir.  2011),  cert,  denied.  PI 


Chief  Deputy  Sheriff  William  C. 
Hunter  contacted  OPP’s  telephone  super- 
visor but  was  informed  that  the  problem 
with  the  phones  was  external  to  OPP  and 
nothing  could  be  done  within  the  jail  to  fix 
it.  Therefore,  Waganfeald  and  Kunkel  were 
unable  to  contact  an  attorney  or  arrange  for 
a preset  $300  bond  to  be  posted. 

Orleans  Parish  SheriffMarlin  N.  Gus- 
man had  prepared  for  a possible  hurricane 
emergency  by  stockpiling  food  and  water  on 
the  first  floor  of  OPP  and  ordering  jail  staff 
to  evacuate  vertically  to  higher  floors  in  the 
event  of  flooding.  OPP  initially  withstood 
the  hurricane,  but  the  facility  flooded  after 
the  levees  were  breached.  Although  pris- 
oners were  evacuated  to  higher  floors,  the 
stockpiles  of  food  and  water  were  contami- 
nated and  the  jail’s  emergency  generator 
stopped  working. 

Waganfeald  and  Kunkel,  along  with 
thousands  of  other  prisoners,  had  to  endure 
three  days  at  OPP  in  sweltering  heat  with 
no  air  circulation,  no  functioning  toilet, 
no  food  and  no  potable  water.  [See:  PLN, 
April  2007,  p.l]. 

The  OPP  prisoners  were  evacuated  on 
August  31, 2005,  but  this  did  not  end  their 
suffering.  They  were  taken  to  an  unflooded 
freeway  overpass  where  they  were  held 
without  adequate  food,  water  or  sanitary 
facilities.  Finally,  they  were  bused  to  other 
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parish  jails  or  state  prisons  where  conditions 
were  still  terrible  but  food,  water,  sanitation 
and  medical  facilities  were  available.  Both 
Waganfeald  and  Kunkel  remained  impris- 
oned for  another  month  before  they  were 
released  in  October  2005 . Many  other  pris- 
oners were  held  beyond  their  release  dates 
due  to  Katrina  and  the  storm’s  aftermath. 
[See:  PLN,  May  2007,  p.18] . 

Kunkel  and  Waganfeald  filed  a civil 
rights  suit  under  42  U.S.C.  § 1983,  which 
included  a pendent  state  claim  for  false 
imprisonment.  The  jury  found  that  Gusman 
had  falsely  imprisoned  the  pair  by  holding 
them  more  than  48  hours  without  bringing 
them  before  a magistrate  in  violation  of 
Louisiana  law,  and  that  Hunter  had  violated 
their  right  to  counsel  by  not  providing  them 
with  a working  phone  to  contact  an  attor- 
ney. The  jury  awarded  a total  of  1659,300 
- $300,000  to  Waganfeald  and  $359,300  to 
Kunkel.  The  defendants  appealed. 

On  March  12, 2012,  the  Fifth  Circuit 
held  there  was  an  emergency  exception 
to  the  48-hour  rule,  and  that  Katrina  was 
just  such  an  emergency.  “The  undisputed 
evidence  in  this  case  compels  the  conclu- 
sion that  Hurricane  Katrina  was  a bona 


fide  emergency  within  the  meaning  of  the 
emergency  exception  to  the  48-hour  rule,” 
the  Court  of  Appeals  wrote.  “Indeed,  if 
Katrina  was  not  an  emergency,  it  is  difficult 
to  imagine  any  set  of  facts  that  would  fit 
that  description.” 

The  appellate  court  also  found  that 
Hunter  had  attempted  to  give  Waganfe- 
ald and  Kunkel  access  to  phones,  was  not 
required  to  provide  them  with  cell  phones 
when  the  OPP  landlines  stopped  working, 
and  opined  that  they  probably  couldn’t  have 
obtained  help  from  a lawyer  just  before  the 
hurricane  struck  anyway.  Further,  Hunter 
was  entitled  to  qualified  immunity. 

Thus,  although  the  Fifth  Circuit  ac- 
knowledged the  two  men  had  “suffered 
terribly,”  the  jury  verdict  and  $659,300 
award  were  vacated  and  the  case  remanded 
with  instructions  to  enter  judgment  in  favor 
of  Gusman  and  Hunter.  See:  Waganfeald 
v.  Gusman , 674  F.3d  475  (5th  Cir.  2012), 
cert,  denied. 

Previously,  in  June  2010,  the  Fifth 
Circuit  had  held  that  emergency  conditions 
at  a Louisiana  prison  following  Hurricane 
Katrina  helped  excuse  the  failure  of  a war- 
den to  release  a prisoner  for  three  months 


after  the  deadline  for  filing  an  indictment 
against  him  had  passed.  [See:  PLN,  Nov. 
2010,p.44].P1 

Additional  source:  www.nola.com 
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Illinois  Woman  Awarded  $70,000  for 
Strip  Search  Based  on  Canine  Alert 


OnJune  28, 2012, an  Illinois  federal 
jury  awarded  a woman  170,000  for  a 
strip  search  that  occurred  after  a drug  de- 
tection canine  alerted  on  her  car  following 
a traffic  stop  for  an  unrelated  warrant  for 
failure  to  appear  in  court. 

Officers  Terry  Rogers  and  Dee  Burgin 
ordered  a strip  search  of  Angelina  Cianfa- 
glione  based  on  the  canine  alert  and 
anonymous  tips  that  Cianfaglione’s  boy- 
friend, with  whom  she  was  living  at  the 
time,  was  potentially  dealing  drugs  out 
of  his  house.  Rogers  and  Burgin  argued 
that  since  no  drugs  were  found  during 
the  vehicle  search,  there  was  an  increased 
likelihood  that  Cianfaglione  was  concealing 
contraband  under  her  clothes,  thus  neces- 
sitating a strip  search. 

Following  the  jury’s  verdict  the  de- 
fendants moved  for  judgment  as  a matter 
of  law,  arguing  that  they  were  entitled 
to  qualified  immunity.  The  district  court 
found  the  cases  they  cited,  which  held  a 
reasonable  basis  exists  to  believe  a person 
is  concealing  contraband  when  there  is  a 
canine  alert,  were  “clearly  distinguishable” 
from  this  case. 

The  canine  alert  was  on  the  driver’s 
door.  Moreover,  the  court  held  there  was 
no  evidence  that  Cianfaglione  had  a his- 
tory of  drug  use  or  convictions,  appeared  to 
be  hiding  contraband  under  her  clothing, 
appeared  fidgety  or  was  acting  in  a man- 
ner to  lead  one  to  believe  she  was  hiding 
contraband,  commonly  had  drugs  on  her 
person,  or  was  stopped  on  a matter  related 
to  the  possession  of  contraband. 

The  fact  that  there  was  a continuing 
drug  investigation  into  the  house  where 
Cianfaglione  resided  was  not  a basis  to  sus- 
pect that  she  was  hiding  drugs,  the  district 
court  held.  At  most,  the  information  police 
had  from  the  anonymous  tips  would  only 
provide  suspicion  that  contraband  might 
be  present  at  the  shared  home,  in  the  boy- 
friend’s possession  or  in  a vehicle  he  owned 
or  had  driven. 

Cianfaglione’s  car  was  registered  to  her 
and  there  was  no  evidence  her  boyfriend 
had  ever  driven  the  vehicle.  Considering 
all  of  these  factors,  the  court  rejected  the 
defendants’  argument  that  the  drug  inves- 
tigation into  the  boyfriend’s  home  provided 
any  suspicion  particularized  to  Cianfaglione 


on  the  day  she  was  stopped. 

The  district  court  concluded  by  saying 
a finding  of  “qualified  immunity  would  be 
inappropriate  in  this  case,”  as  it  “would  al- 
low officers  to  order  strip  searches  on  any 
individual  on  the  sole  basis  that  a drug 
detection  canine  makes  a positive  alert  on 
the  individual’s  vehicle.”  The  court  said  it 
was  unaware  of  any  case  law  to  support 
that  proposition. 


The  American  Civil  Liberties  Union 
of  Oregon  filed  a federal  lawsuit  against 
a county  jail  in  June  2012,  challenging  a 
policy  that  prevented  prisoners  from  receiv- 
ing ACLU  correspondence.  County  officials 
quickly  agreed  to  change  the  policy  and  the 
suit  was  resolved  within  four  months. 

As  previously  reported  in  PLN,  the 
Jackson  County  Jail  in  Medford,  Oregon 
was  one  of  numerous  jails  nationwide  to 
implement  postcard-only  prisoner  mail  pol- 
icies in  recent  years.  [See:  PLN,  Nov.  2010, 
p.22].  Under  such  policies,  “legal  mail”  is 
the  only  type  of  letter  correspondence  that 
prisoners  are  allowed  to  receive. 

Following  numerous  complaints  by 
prisoners,  in  March  2009  the  Oregon 
ACLU  sent  a first  round  of  several  surveys 
to  detainees  at  the  Jackson  County  Jail, 
inquiring  about  their  treatment  and  living 
conditions.  The  purpose  of  the  surveys  was 
to  help  ACLU  lawyers  understand  condi- 
tions at  the  jail  and  to  ensure  that  prisoners’ 
rights  were  not  being  violated.  The  ACLU 
mailings  also  informed  prisoners  about  their 
legal  rights  and  made  them  aware  of  free 
legal  services. 

The  survey  mailings  were  clearly 
marked  “Legal  Mail,”  but  jail  officials 
opened  and  read  them  outside  the  presence 
of  the  prisoners  they  were  sent  to.  Then,  in 
2010,  the  jail  began  rejecting  ACLU  cor- 
respondence altogether. 

When  ACLU  attorneys  asked  why  the 
organization’s  mail  was  being  rejected,  jail 
officials  said  the  correspondence  was  pro- 
hibited by  a December  27,2010  amendment 
to  the  county’s  privileged  mail  policy. 

“On  or  about  March  28,2012,”  accord- 


After  denying  the  defendants’post-trial 
motion,  the  court  entered  judgment  on  July 
24,  2012,  awarding  Cianfaglione  $15,000 
in  compensatory  damages  and  $20,000  in 
punitive  damages  against  Rogers  and  Burgin 
separately,  making  the  total  award  $70,000. 
The  court  further  awarded  $1,215.65  in 
costs  against  the  defendants.  See:  Cianfagli- 
one v.  Rogm,U.S.D.C.  (C.D.  111.),  Case  No. 
2:10-cv-02170-MPM-DGB.  P 


ing  to  the  lawsuit,  “the  jail  informed  the 
ACLU  that  its  mail  policy ...  did  not  classify 
correspondence  from  the  ACLU  as  either 
‘privileged  communications’  or  ‘acceptable 
non-privileged  incoming  mail.’” 

Jackson  County  Sheriff  Mike  Winters, 
named  as  a defendant,  confirmed  the  al- 
legations in  the  suit  and  declared  that  the 
ACLU’s  letters  did  not  qualify  as  protected 
correspondence.  “It’s  not  legal  mail,”  he 
stated  through  spokeswoman  Andrea 
Carlson.  Since  the  ACLU’s  correspon- 
dence was  not  considered  legal  mail  under 
the  jail’s  new  policy,  the  organization  was 
restricted  to  communicating  with  prisoners 
by  postcard. 

“By  barring  the  ACLU  from  sending 
legal  mail  to  inmates  in  an  envelope,  the 
jail  makes  substantive  legal  communication 
with  inmates  nearly  impossible,”  the  suit 
alleged.  “Without  envelopes,  the  ACLU 
cannot  meet  its  ethical  duty  to  maintain  se- 
crets and  confidences  of  potential  clients.” 

The  jail’s  policy  harmed  prisoners  by 
preventing  the  organization’s  attorneys 
from  communicating  with  them,  according 
to  ACLU  of  Oregon  Legal  Director  Kevin 
Diaz.  “Oftentimes  they  send  us  requests 
for  help,  and  we  should  be  able  to  respond 
to  those  requests,”  Diaz  stated.  “People  are 
unable  to  get  legal  help  and  advice  when 
they  most  need  it.” 

Apparently  recognizing  that  it  was 
fighting  a losing  battle,  the  county  de- 
cided to  cut  its  losses.  On  June  21,  2012, 
the  Medford  Mail  Tribune  quoted  a jail 
spokeswoman  as  saying  that  ACLU  cor- 
respondence could  again  be  sent  as  legal 
mail  and  would  be  opened  by  guards  only 
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in  the  prisoners’  presence. 

The  lawsuit  was  dismissed  on  October 
19,  2012  by  agreement  of  the  parties  after 
the  Jackson  Countyjail  adopted  a new  mail 
policy  that  discarded  the  postcard-only  rule. 
The  county  further  agreed  to  recognize  “that 
the  ACLU,  in  its  capacity  as  a public  interest 
advocacy  organization  and  in  furtherance  of 
its  civil  liberties  objectives,  has  certain  rights 
to  regular  communications  with  inmates, 
including  non-privileged  communications 
using  regular  envelopes  and  stationary,”  and 
agreed  not  to  “intentionally  impede  the 
rights  of  the  ACLU  to  communicate  with 
inmates.”  The  ACLU,  for  its  part,  stipulated 
that  it  would  “only  identify  correspondence 
as  ‘legal  mail’  that  the  ACLU  reasonably 
believes  contains  confidential  communica- 
tions intended  for  inmates.” 

Both  the  county  and  the  ACLU  agreed 
to  cover  their  own  attorney  fees  and  costs. 
See:  ACLU v.  Jackson  County, U.S.D.C.  (D. 
Ore.),  Case  No.  l:12-cv-01007-CL. 

Postcard-only  policies  adopted  by 
county  jails  have  been  challenged  in  a num- 
ber of  jurisdictions,  including  by  PLN,  with 
a high  rate  of  success.  [See:  PLN,  Nov.  2012, 
p.32;  Jan.  2012,  p. 30;  Nov.  2011,  p.20;  Oct. 


2011,  pp.33, 36;  Sept.  2011,  p.19]. 

In  January  2012,  Prison  Legal  News 
filed  a federal  lawsuit  challenging  a post- 
card-only prisoner  mail  policy  at  Oregon’s 
Columbia  Countyjail.  On  May  29, 2012, 
U.S.  District  Court  Judge  Michael  H. 
Simon  granted  PLNs  motion  for  a pre- 
liminary injunction,  requiring  the  county 
to  cease  enforcement  of  its  postcard-only 
policy. 

“The  postcard-only  mail  policy  dras- 
tically restricts  an  inmate’s  ability  to 
communicate  with  the  outside  world,” 
Judge  Simon  wrote.  “It  prevents  an  in- 
mate’s family  from  sending  items  such 
as  photographs,  children’s  report  cards 
and  drawings,  and  copies  of  bills,  doctor 
reports,  and  spiritual  and  religious  tracts. 
Finally,  and  perhaps  most  importantly,  the 
postcard-only  mail  policy  creates  a hurdle 
to  thoughtful  and  constructive  written 
communication  between  an  inmate  and  his 
or  her  unincarcerated  family  and  friends.” 
A bench  trial  was  held  in  February  2013, 
and  the  case  is  currently  pending  supple- 
mental briefing  and  a potential  jury  trial  on 
damages.  We  will  report  the  outcome  in  a 
future  issue  of  PLN  See:  Prison  Legal  News 


v.  Columbia  County,  U.S.D.C.  (D.  Ore.), 
Case  No.  3:12-cv-00071-SI.  FI 

Additional  sources:  The  Oregonian,  Medford 
Mail  Tribune,  Portland  Tribune 
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Eighth  Circuit:  Procedurally  Defaulted  Grievances 
Decided  on  Merits  are  Considered  Exhausted 


On  June  15,  2012,  the  Court  of  Ap- 
peals for  the  Eighth  Circuit  reversed 
the  dismissal  of  a prisoner’s  claims  related 
to  inadequate  medical  care. 

Missouri  state  prisoner  Mark  E.  Ham- 
mett, while  housed  at  the  Jefferson  County 
Correctional  Center,  filed  a federal  lawsuit 
alleging  insufficient  medical  care,  retali- 
ation and  harassment  claims.  The  district 
court  granted  the  defendants’  motion  to 
dismiss  due  to  Hammett’s  failure  to  exhaust 
administrative  remedies  under  42  U.S.C.  § 
1997e(a)  of  the  Prison  Litigation  Reform 
Act  (PLRA). 

On  appeal,  the  Eighth  Circuit  joined 
the  Second, Third,  Sixth,  Seventh  andTenth 
Circuits  in  holding  that  when  a grievance 
could  be  denied  for  failure  to  comply  with 
procedural  requirements,  but  prison  officials 
decide  the  grievance  on  the  merits  anyway, 
the  PLRA’s  exhaustion  requirement  is 
deemed  satisfied. 

Applying  that  rule,  the  appellate  court 
determined  that  three  of  Hammett’s  seven 
medical  grievances  “were  fully  exhausted 
because  he  pursued  these  grievances 
through  all  three  steps  of  the  process  and 
his  grievance  appeals  were  denied  on  the 
merits.”Therefore,  “dismissal  of  [his]  § 1983 
claims  based  on  these  grievances  for  failure 
to  exhaust  was  improper.” 

Even  so,  the  Court  of  Appeals  rejected 
Hammett’s  argument  that  because  three  of 
the  grievances  had  been  properly  exhausted, 
“all  his  medical  claims  survive  defendants’ 
exhaustion  defense.”  Finding  that  four 
medical  grievances  were  not  properly  ex- 
hausted, the  Eighth  Circuit  held  that  any 
claims  premised  upon  those  grievances  had 
been  properly  dismissed. 

The  appellate  court  also  rejected  Ham- 
mett’s argument  that  no  administrative 
remedies  were  “available”within  the  mean- 
ing of  § 1997e(a)  for  his  retaliation  and 
harassment  claims,  because,  he  contended, 
“the  alleged  retaliation  was  in  response  to 
his  repeated  medical  grievances  and  di- 
rected by  the  correctional  officials  in  charge 
of  the  grievance  process.” 

Citing  Lyon  v.  Vande  Krol,  305  F.3d  806, 
808  (8th  Cir.  2002)  (en  banc)  [PLN,  July 
2003 , p.36] , the  Court  of  Appeals  recognized 
that  “where  a sufficient  showing  has  been 
made,  ‘we  have  held  that  inmates  cannot  be 


held  to  the  exhaustion  requirement  of  the 
PLRA  when  prison  officials  have  prevented 
them  from  exhausting  their  administrative 
remedies.’”  Hammett  had  not  made  that 
showing,  however,  and  the  Eighth  Circuit 
therefore  upheld  the  dismissal  of  his  retali- 


Last  year,  California  Governor 
Jerry  Brown  approved  four  out  of  every 
five  parole  grant  decisions  by  the  Board 
of  Parole  Hearings  (Board)  for  prisoners 
convicted  of  murder  and  sentenced  to  life 
with  parole.  Totaling  parole  grants  for  377 
lifers,  Brown’s  record  dwarfs  the  scanty 
parole  approvals  of  his  predecessors,  Arnold 
Schwarzenegger  and  Gray  Davis. 

California’s  parole  process  for  life- 
sentenced  murderers  has  been  stymied  for 
decades  by  governors  who  fear  the  political 
repercussions  of  paroling  lifers,  based  on 
what  happened  to  former  Massachusetts 
Governor  Michael  Dukakis.  Dukakis  had 
permitted  a violent  prisoner  serving  a life 
sentence,  Willie  Horton,  to  have  a weekend 
furlough;  while  on  furlough  Horton  com- 
mitted additional  violent  crimes,  including 
armed  robbery,  assault  and  rape. 

When  Governor  Dukakis  later  ran 
for  President  in  1988,  his  rivals  produced 
a TV  ad  depicting  a revolving  door  that 
showed  him  giving  furloughs  to  violent 
felons.  The  infamous  ad  labeled  Dukakis  a 
“soft  on  crime”  liberal  who  allowed  danger- 
ous criminals  to  commit  more  crimes.  He 
subsequently  lost  the  presidential  election 
to  George  H.W.  Bush. 

Since  then,  few  politicians  have  ventured 
to  use  their  discretion  to  release  prisoners 
serving  life  sentences  for  murder.  In  Cali- 
fornia, the  first  governor  to  be  granted  the 
statutory  power  to  make  such  decisions  was 
Gray  Davis.  His  statement  at  the  time  was 
that  if  you  killed  someone,  forget  it  - you’re 
not  getting  out  (notwithstanding  that  state 
law  requires  release  on  parole  to  “normally” 
be  granted).  In  his  years  as  governor,  Davis 
arbitrarily  overruled  every  favorable  Board 
parole  decision  for  life-sentenced  murderers, 


ation  and  harassment  claims. 

The  judgment  of  the  district  court  was 
affirmed  in  part  and  reversed  in  part,  and 
the  case  remanded.  Hammett  represented 
himself  on  appeal.  See:  Hammett  v.  Cofield, 
681  F.3d  945  (8th  Cir.  2012). 


save  five  - equating  to  a lifer  parole  rate  of  a 
fraction  of  one  percent. 

After  Davis  was  recalled  by  voters  in 
2003,  Governor  Arnold  Schwarzenegger 
took  over  the  duty  of  reviewing  Board  grants 
of  parole.  During  his  tenure  the  Board 
rendered  slightly  more  favorable  parole  deci- 
sions and  Schwarzenegger  approved  around 
20%  of  parole  grants  for  lifers.  As  a result, 
several  hundred  life-sentenced  murderers 
were  released.  Additionally,  courts  were  be- 
ginning to  realize  that  the  governor’s  parole 
reversals  were  arbitrary  and  inconsistent  with 
legal  requirements,  and  a number  of  parole 
grants  reversed  by  Governor  Schwarzeneg- 
ger were  reinstated  by  the  courts,  resulting 
in  more  lifers  being  paroled  (this  writer 
among  them).  [See,  e.g.:  PLN,  Sept.  2009, 
p.34;  April  2009,  p.30;  March  2009,  p.44; 
July  2007,  p.22]. 

One  person  who  witnessed  those 
court  battles  was  then-California  Attorney 
General  Jerry  Brown,  who  had  to  repeat- 
edly defend  the  state  in  largely-losing 
cases.  According  to  Brown  spokesman  Evan 
Westrup,  in  2011  state  courts  reinstated 
Board  parole  grant  decisions  that  had  been 
reversed  by  Governor  Schwarzenegger  in 
106  of  144  challenges  filed  by  prisoners. 

Perhaps  softened  by  the  reality  of  these 
court  losses,  Brown,  upon  subsequently  tak- 
ing office  as  Governor,  took  a more  practical 
view  of  his  duty  to  review  all  favorable 
Board  parole  decisions  for  lifers.  As  a result, 
Governor  Brown’s  record  in  2012  consisted 
of  approving  fully  80%  of  Board  grants  of 
parole  for  life-sentenced  murderers. 

Each  year  the  Governor  of  Califor- 
nia has  a statutory  duty  to  report  to  the 
legislature  the  results  of  his  exercise  of 
power  under  the  parole  review  statute.  On 
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February  15,  2013,  Brown  reported  that 
he  had  reversed  91  Board  grants  of  parole, 
approved  377  favorable  parole  decisions 
and  returned  two  cases  to  the  Board  for 
review.  He  also  issued  128  pardons,  mainly 
to  expunge  the  records  of  prisoners  who  had 
already  been  released. 

Governor  Brown,  a Jesuit  in  his  younger 
years,  has  thus  adopted  a more  realistic  and 
humane  view  of  the  parole  consideration 
process  for  lifers,  which  has  long  been  a 
political  football.  At  age  74,  Brown’s  politi- 
cal future  is  more  limited  than  that  of  his 
predecessors.  And  with  California’s  prison 
medical  budget  being  strained,  and  federal 
court-ordered  prison  population  reductions 
limiting  his  options,  he  has  taken  a more 
balanced  approach  than  other  governors  in 
selectively  releasing  life-sentenced  prisoners 
on  parole. 

The  results  to  date  have  been  extremely 
encouraging.  Fewer  than  1%  of  paroled  Cal- 
ifornia murderers  have  returned  to  prison 
for  committing  new  offenses  - a figure  that 
contrasts  sharply  with  the  70%  recidivism 
rate  for  other  released  state  prisoners. 

Source:  Los  Angeles  Times 
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Eleventh  Circuit:  Corizon  Policy  Led  to  Prisoner's  Paralysis; 

$1.2  Million  Verdict  Upheld 


In  a September  6,  2012  unpublished 
ruling,  the  Eleventh  Circuit  Court  of 
Appeals  affirmed  a jury  verdict  that  found 
Corizon  Health,  Inc.,  formerly  Prison 
Health  Services  (PHS),  had  a policy  or 
custom  of  refusing  to  send  prisoners  to 
hospitals.  The  appellate  court  also  held  it 
was  reasonable  for  the  jury  to  conclude 
that  PHS  delayed  treatment  in  order  to 
save  money. 

At  issue  was  the  appeal  of  Corizon, 
which  had  a contract  to  provide  medical 
services  to  prisoners  at  Florida’s  Lee  Coun- 
ty Jail  when  the  company  was  still  known 
as  PHS.  The  appeal  followed  a jury  verdict 
that  awarded  $1.2  million  to  former  pris- 
oner Brett  A.  Fields,  Jr.,  who  also  received 
$189,051  in  attorney  fees  and  costs. 

When  Fields,  24,  entered  the  jail  on 
July  6, 2007  to  serve  time  on  two  domestic 
violence  misdemeanor  charges,  he  was  by  all 
accounts  healthy  except  for  a bump  about 
half  the  size  of  a tennis  ball  caused  by  a 
spider  bite.  Medical  staff  sent  him  to  an 
isolated  part  of  the  jail  and  he  was  treated 
for  a staph  infection. 

On  July  14,  the  lesion  remained  open 
and  Fields  complained.  He  again  com- 
plained on  July  24  that  the  medication  he 
was  prescribed  was  “not  helping  the  open 
wound.”  The  reason  for  that  was  because 
Fields  had  MRSA,  and  standard  antibiot- 
ics were  ineffective.  He  was  then  sent  to 
an  area  of  the  jail  that  dealt  with  MRSA 
infections,  where  he  continued  to  receive 
“lax  treatment.” 

Fields  felt  his  back  grow  sore  and 
numb  on  August  6,  2007.  “At  first,  as  the 
young  and  healthy  are  apt  to  do,  Mr.  Fields 
swiped  all  concerns  away,”  the  Eleventh 
Circuit  wrote.  The  next  day  he  experienced 
uncontrollable  twitching  affecting  his  legs, 
and  dealt  with  the  pain  for  six  hours.  A 
little  after  midnight  Fields  could  no  longer 
stand  the  pain,  and  he  and  his  cellmate  hit 
the  cell’s  emergency  call  button  “hundreds 
of  times.”  A nurse  finally  showed  up,  but 
she  told  Fields  she  could  do  nothing  until 
a doctor  examined  him  in  the  morning. 
When  Fields  and  his  cellmate  kept  pushing 
the  emergency  button  to  get  help,  a guard 
ordered  them  to  stop. 

On  the  morning  of  August  8,  2007, 
Fields  dragged  himself  to  the  shower.  He 


collapsed  when  his  legs  gave  out  as  he  tried 
to  return  to  his  cell.  When  he  was  unable 
to  get  up,  other  prisoners  summoned  help; 
guards  and  nurses  appeared,  and  Fields  was 
hoisted  into  a wheelchair  and  taken  to  the 
medical  unit. 

A nurse  examined  him,  noting  he 
complained  he  could  not  walk.  Physician’s 
Assistant  Joseph  A.  Richards, Jr.  also  exam- 
ined Fields  and  found  he  had  no  reflex  or 
pain  reaction  in  his  legs  or  feet.  Although 
he  realized  it  was  a medical  emergency, 
Richards  merely  gave  Fields  some  Tylenol 
and,  upon  a nurse’s  recommendation,  placed 
him  in  a medical  cell. 

Fields  explained  his  symptoms  and 
begged  every  nurse  that  came  by  his  cell  that 
day  for  help.  “Like  clockwork,  or  maybe  as 
if  by  pact,  all  the  nurses  agreed  on  the  same 
approach:  they  did  nothing,”  the  Eleventh 
Circuit  noted. 

Shortly  after  midnight  on  August  9, 
2007,  Fields  tried  to  use  the  bathroom  for 
the  first  time  in  days.  Nurse  Bettie  Joyce 
Allen  responded  to  Fields’  pleas  for  help 
after  he  felt  his  intestines  protruding  from 
his  rectum  as  he  crawled  to  the  toilet.  Allen 
“jerked  Mr.  Fields’body,  obtained  some  K-Y 
Jelly,  and  pushed  the  intestines  back  in.” 

Allen  called  Fields  a liar  when  she  was 
done  because  she  said  he  should  feel  pain 
if  he  had  not  used  the  restroom  when  she 
moved  his  legs.  Fields  told  her  he  was  numb 
from  the  waist  down.  He  was  then  moved  to 
an  observation  room,  but  Allen  said  she  did 
not  examine  him  further.  It  was  not  until 
later  that  morning  that  Fields  was  seen  by 
Dr.  Noel  Dominguez,  who  immediately 
ordered  him  to  be  taken  to  an  emergency 
room.  It  was  another  two  hours,  however, 
before  an  ambulance  was  called. 

Emergency  room  doctors  ordered  an 
MRI,  which  revealed  an  abscess  was  com- 
pressing Fields’  spine.  Within  hours  it  was 
removed  by  surgery.  By  then  permanent 
nerve  damage  had  resulted  and  Fields  was 
partially  paralyzed  from  the  waist  down. 
An  expert  witness  agreed  that  an  abscess 
that  compresses  the  spine  must  be  removed 
within  24  hours  for  a patient  to  stand  a good 
chance  of  recovery  from  paralysis. 

Fields  subsequently  filed  suit  against 
PHS,  Allen  and  Richards,  and  a jury 
awarded  $700,000  in  economic  damages 


and  $500,000  in  punitive  damages  against 
PHS  on  March  17,  2011.  The  jury  found 
the  company  had  a custom  or  policy  of 
refusing  to  treat  prisoners  in  order  to  save 
money.  [See:  PLN,  Aug.  2011,  p.24;  April 
2010,  p.19]. 

On  appeal,  the  Eleventh  Circuit  found 
Allen’s  definition  of  emergency,  which  the 
rest  of  PHS’s  staff  also  followed,  was  re- 
stricted to  life-or-death  situations.  The  jury 
could  reach  this  conclusion  based  on  the 
nurses’ failure  to  respond  to  emergency  call 
buttons,  refusal  to  treat  Fields  until  a doc- 
tor examined  him,  and  evidence  that  other 
prisoners  with  partial  paralysis  were  placed 
in  observation  cells  to  await  a doctor. 

The  Court  of  Appeals  held  that  paraly- 
sis is  a serious  emergency  that  constitutes 
a serious  medical  need.  The  fact  that  PHS 
supervisors  yelled  at  nurses  because  they 
sent  prisoners  to  the  hospital  allowed  the 
jury  to  conclude  that  delayed  treatment 
was  to  save  money  by  reducing  costs.  Thus, 
the  jury  could  also  conclude  PHS  had 
“implemented  a policy  while  knowing  that 
the  policy  would  exacerbate  [an]  inmate’s 
paralysis,”  making  the  company  deliberately 
indifferent  to  prisoners’  serious  medical 
needs. 

The  testimony  at  trial  indicated  that 
Fields’  paralysis  could  have  been  avoided 
had  PHS  treated  him  in  a timely  manner. 
Indeed,  “The  doctors  at  trial  testified  that  no 
medical  justification  existed  for  not  sending 
Mr.  Fields  to  a hospital  and  that  any  person 
with  medical  training  would  have  known 
that  Mr.  Fields  required  medical  help.”  As 
such,  the  Eleventh  Circuit  affirmed  the 
lower  court’s  judgment  and  the  $1.2  million 
jury  award.  Fields  was  represented  by  Ft. 
Lauderdale  attorney  Gregg  M.  Lauer.  See: 
Fields  v.  Corizon  Health,  490  Fed.Appx.  174 
(11th  Cir.  2012)  (unpublished). 
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Los  Angeles  County  Settles  Civil  Detainee 
Wrongful  Death  Claim  for  $750,000 


On  August  i,  2012,  the  County 
Counsel  for  the  County  of  Los  An- 
geles, California  recommended  settlement 
of  a lawsuit  filed  by  the  survivors  of  a civil 
detainee  who  died  as  a result  of  an  accident 
while  working  on  a Los  Angeles  Sheriff’s 
Department  work  crew.  The  settlement 
amount  was  $750,000. 

Cesar  Gonzalez,  a civil  detainee  being 
held  at  the  Los  Angeles  Sheriff’s  Depart- 
ment’s Mira  Loma  Detention  Facility  in 
December  2007,  was  a member  of  a work 
detail  operating  a jackhammer  when  the 
jackhammer  came  into  contact  with  an 
underground  high-voltage  electric  line. 
Gonzalez  was  initially  transported  to  An- 
telope Valley  Medical  Center,  then  moved 
to  the  Los  Angeles  County/USC  Medical 
Center,  where  he  died. 

Assisted  by  the  law  firm  of  Moreno, 
Becerra  & Collins,  Gonzalez’s  estate,  heirs 
and  successors  in  interest  filed  suit  in  state 
court  in  September  2008.  Almost  four  years 
later  the  county  offered  to  settle  the  suit  for 
$750,000.  County  officials  also  stated  that 
the  Sheriff’s  Department  had  implemented 
new  safety-related  policies  and  procedures, 


and  had  enhanced  its  employee  training  to 
prevent  similar  incidents  in  the  future.  At 
the  time  of  the  settlement,  the  county  had 
already  paid  $191,181  in  attorney  fees  and 


$26,858  in  costs  defending  against  the  law- 
suit. See:  Gonzalez  v.  County  of  Los  Angeles, 
Lancaster  Superior  Court  (CA),  Case  No. 
MC  019  520. 
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California  Prison  Town  Files  for  Bankruptcy 

by  John  E.  Dannenberg 


The  City  of  Stockton,  California, 
which  hosts  two  youth  correctional 
facilities  and  is  the  site  of  current  construc- 
tion for  a new  $700-750  million  prison 
hospital  for  the  California  Department  of 
Corrections  and  Rehabilitation,  filed  for 
Chapter  9 bankruptcy  protection  on  June 
27,  2012.  It  is  the  largest  U.S.  city  to  ever 
file  for  bankruptcy. 

Stockton  suffered  from  financial  mis- 
management following  boom  times  in  the 
early  2000s,  when  the  median  home  price 
soared  from  $110,000  to  $400,000  and  real 
estate  tax  revenues  rose  proportionately. 
From  2003  to  2009,  Stockton  borrowed  to 
fund  a new  city  hall,  an  events  center  and 
arena,  housing  projects,  parking  garages,  a 
fire  station,  a police  communications  center 
and  improvements  for  parks,  streets  and  a 
marina. 

During  the  current  economic  down- 
turn, however,  real  estate  prices  have 
plummeted  and  Stockton’s  foreclosure  rate 
became  the  worst  in  the  nation.  The  city  had 
a projected  $26  million  budget  shortfall  in 
2012  plus  $700  million  in  long-term  debt, 
with  no  relief  in  sight.  Unemployment  ran 
as  high  as  22%  in  2011.  With  the  high- 
est crime  rate  in  California  for  cities  over 
100,000  population  and  the  tenth-highest 
crime  rate  in  the  nation,  Stockton  has 
already  laid  off  100  police  officers.  It  also 
cut  its  fire  department  by  30  percent  and 
general  city  stafFby  40  percent,  but  that  still 
wasn’t  enough  to  stave  off  bankruptcy. 

Stockton’s  bond  rating  is  in  junk  status 
after  disastrous  financial  decisions,  including 
selling  bonds  to  invest  $125  million  in  a pen- 
sion fund  that  is  now  worth  $100  million  and 
will  cost  the  city  $248  million  in  payments. 
A $48  million  office  building,  purchased  for 
a new  city  hall,  was  repossessed  by  creditors 
along  with  three  city  parking  garages  after 
Stockton  defaulted  on  three  sets  of  bonds. 
Today,  both  current  and  retired  city  employ- 
ees are  threatened  with  the  reality  that  their 
pensions  and  health  care  benefits  will  be  cut 
or  eliminated  because  the  pension  system 
has  only  59  percent  of  the  money  it  should 
have,  with  a deficit  of  around  $538  million. 
Not  surprisingly,  Stockton  has  twice  been 
ranked  the  “most  miserable  city  in  America” 
by  Forbes  magazine. 

The  only  significant  driving  economic 


force,  funded  by  state  bonds,  is  the  construc- 
tion of  the  1,722 -bed  prison  hospital,  which 
is  the  lynchpin  of  the  court-ordered  federal 
healthcare  Receiver’s  solution  to  California’s 
chronically  unconstitutional  prison  medical 
and  mental  health  care.  Surrounded  by  a 
lethal  electrified  fence  with  11  guard  towers, 
the  construction  project  will  employ  1,700 
workers.  The  facility,  with  31  buildings  and 
an  on-site  power  plant,  is  anticipated  to 
open  in  July  2013.  The  overall  economic 
impact  of  the  construction  project  on  the 
local  community  is  estimated  at  $1  billion. 
Not  to  mention  the  2,400  jobs  the  facility 
will  create. 

There  is  a growing  need  for  the  new 
prison  hospital,  as  California’s  prison 
population  continues  to  age  due  to  lengthy 
sentences  imposed  under  the  state’s  Three 
Strikes  law.  Although  California  has  sig- 


On  May  7,  2012,  the  Eighth  Cir- 
cuit  Court  of  Appeals  upheld  a su- 
pervised release  condition  imposed  on  a 
federal  prisoner  convicted  of  a non-sex 
offense  that  prohibited  possession  of  child 
pornography  or  photographic  depictions 
of  child  nudity. 

A Nebraska  federal  court  convicted 
A.J.  Kelly  of  being  a felon  in  possession  of  a 
firearm  in  violation  of  18  U.S.C.  § 922(g)(1), 
and  sentenced  him  to  115  months  in  prison 
and  a 36-month  term  of  supervised  release. 
The  court  imposed  a special  condition  bar- 
ring Kelly’s  access  to  material  containing 
nudity  or  alluding  to  sexual  activity. 

On  appeal,  the  Eighth  Circuit  remand- 
ed for  re-sentencing  because  the  special 
condition  was  overbroad  and  not  supported 
by  individual  findings.  See:  Uiiited States  v. 
Kelly , 625  F.3d  516  (8th  Cir.  2010). 

Following  remand,  the  district  court 
amended  the  special  condition  to  prohibit 
Kelly’s  access  to  “child  pornography,  or  pho- 
tographic depictions  of  child  nudity  or  of 
children  engaged  in  any  sexual  activity.”The 
court  made  individualized  findings  in  sup- 
port of  the  special  condition  and  referenced 
Kelly’s  prior  conviction  for  first-degree 
sexual  assault  of  a child.  “The  defendant 


nificantly  reduced  its  prison  overpopulation 
due  to  a federal  court  order  [see:  PLN,  July 
2011,  p.l],  the  increase  in  elderly  prisoners, 
with  concomitant  health  problems,  means 
the  prison  hospital  will  soon  be  filled,  thus 
helping  to  stabilize  Stockton’s  downward 
fiscal  spiral. 

But  that  won’t  cure  the  reality  that  the 
city  is  currently  bankrupt.  “We  have  hit  the 
wall;  we  are  insolvent,”  stated  Mayor  Ann 
Johnston.  “This  is  the  action  that  we  must 
take  to  keep  the  services  that  are  important 
for  the  safety  and  health  of  our  citizens.” 

Fortunately  for  city  officials,  the  new 
prison  hospital  may  well  be  the  city’s  finan- 
cial salvation,  PI 

Sources:  Reuters,  Wall  Street  Journal,  www. 
chcfstockton.com,  www.tcw.com,  New  York 
Times,  www.homefacts.com, www.scpr.org 


does  have  a history  of  sexual  assault,  sexual 
abuse,  particularly  abuse  of  his  12-year-old 
stepdaughter  or  daughter  of  a girlfriend  ... 
who  was  impregnated,”  the  district  court 
noted. 

The  Eighth  Circuit  upheld  the  amend- 
ed special  condition,  rejecting  Kelly’s 
argument  that  it  was  unconstitutionally 
overbroad  in  violation  of  the  First  Amend- 
ment. The  appellate  court  found  “the  special 
condition  supported  by  individualized 
findings  and  sufficiently  narrow  in  light  of 
those  findings.” 

“The  district  court  made  a specific  find- 
ing that  Kelly  is  predisposed  to  exploiting 
children  sexually  and  that  viewing  photo- 
graphic depictions  of  child  nudity  would 
undermine  his  rehabilitative  process,”  the 
Court  of  Appeals  wrote.  “Given  the  dis- 
trict court’s  individual  findings  concerning 
Kelly’s  relatively  recent  predatory  behavior,” 
the  circuit  court  upheld  the  amended  special 
condition.  See:  United  States  v.  Kelly,  Gil 
F.3d  373  (8th  Cir.  2012),  cert,  denied. 
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Wisconsin  Supreme  Court  Clarifies  Sex  Offender 
Registration  for  Homeless  Prison  Releasees 


William  Dinkins,  Sr.  was  about  to 
be  released  from  a Wisconsin  state 
prison,  having  completed  a ten-year  sentence 
for  a sex  offense,  when  he  was  informed  that 
at  least  10  days  before  his  release  he  must 
register  the  address  where  he  would  be  resid- 
ing or  he  would  be  guilty  of  a Class  H felony 
under  Wise.  Stat.  § 301.45(6). 

However,  Dinkins  had  no  residence. 
He  had  informed  prison  officials  that  he 
would  be  homeless  upon  his  release.  Both 
Dinkins  and  prison  staff  tried  without  suc- 
cess to  locate  a relative  he  could  stay  with. 

Four  days  prior  to  his  release  date, 
prison  officials  contacted  the  District  At- 
torney for  Dodge  County  and  asked  him 
to  charge  Dinkins  for  failing  to  provide  his 
post-release  residence  information.  Dinkins 
was  arrested,  jailed,  tried  and  convicted, 
then  sentenced  to  30  months  on  probation 
plus  90  days  in  jail.  He  appealed. 

The  Court  of  Appeals  reversed  based 
upon  its  interpretation  of  the  term  “resid- 
ing,’’which  it  said  would  require  prolonged 


residence.  The  appellate  court  held  that 
Dinkins,  who  had  no  residence,  would  not 
be  residing  anywhere.  The  state  appealed. 

On  March  13, 2012,  the  Supreme  Court 
ofWisconsin  issued  a decision  that  disagreed 
with  the  Court  of  Appeals’ definition  of  “re- 
siding.’’The  Court  emphasized  that  homeless 
sex  offenders  are  required  to  register,  too, 
even  if  their  registered  address  is  a street  or 
other  public  location.  However,  Dinkins  had 
tried  to  comply  with  the  statute  but  was  un- 
able to  do  so  because  the  requested  residence 
information  did  not  exist. 

The  Supreme  Court  held  that  a person 
being  released  after  serving  ten  years  in 

prison  cannot  be  

expected  to  know 
the  locations  where 
homeless  people  are 
permitted  to  con- 
gregate. The  Court 
rejected  the  state’s 
argument  that  Din- 
kins could  have 


listed  a street  location  or  park  bench  at 
random,  because  that  would  have  sig- 
nificantly undermined  the  purpose  of  the 
registration  statute. 

The  Supreme  Court  also  found  that 
it  would  be  an  unreasonable  construction 
of  the  statute  to  allow  a sex  offender  to  be 
convicted  for  failing  to  report  his  address 
when  he  had  made  a reasonable  attempt 
to  do  so,  but  could  not  comply  because  the 
requested  information  did  not  exist. 

Therefore,  the  decision  of  the  Court  of 
Appeals  reversing  Dinkins’  conviction  was 
affirmed.  See:  State  v.  Dinkins , 339  Wis.2d 
78, 810  N.W.2d  787  (Wis.  2012). 
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Arizona:  Five  Pima  Countyjail  guards 
were  fired  following  a September  19, 2012 
fight  outside  the  Buffet  Bar  in  Tucson. 
John  Hyatt,  30;  Matthew  Garcia,  24;  An- 
thony Bonfiglio,  25;  Angel  Castaneda,  23; 
and  Steven  Haglund,  26  were  arrested  on 
felony  aggravated  assault  charges  following 
a “brutal  unprovoked  attack”  on  four  people, 
according  to  news  reports.  Two  other  jail 
employees,  Mark  Bret,  23,  and  Sgt.  Yvonne 
Davis,  33,  also  were  fired  and  charged  with 
first-degree  hindering  prosecution  for 
transporting  some  of  the  guards  involved  in 
the  incident  away  from  the  crime  scene. 

Arizona:  In  November  2012,  eight 
prisoners  at  ASPC-Eyman  in  Florence 
were  hospitalized,  apparently  after  drink- 
ing contaminated  prison-made  wine.  Seven 
received  an  anti-toxin,  provided  by  the 
Centers  for  Disease  Control,  used  to  treat 
botulism.  Three  months  earlier,  in  August 
2012,  four  prisoners  at  the  same  unit  in  the 
same  facility  were  hospitalized  in  a similar 
incident.  Last  month,  PLN  reported  a case 
of  botulism  at  a Utah  prison  caused  by  a 
bad  batch  of  pruno.  [See:  PLN,  Feb.  2013, 
p-50]. 

Arizona:  A Good  Samaritan  who 
volunteered  at  a Maricopa  Countyjail  and 


News  in  Brief 

helped  obtain  a prisoner’s  release  was  sub- 
sequently victimized  by  the  same  prisoner. 
Jay  Connolly,  29,  and  an  accomplice,  Candy 
Dean,  42,  attacked  the  unnamed  female  vic- 
tim and  tied  her  up;  they  then  stole  her  cell 
phone,  purse  and  a handgun,  and  fled  in  her 
car.  Connolly  and  Dean  were  arrested  the 
day  after  the  October  25, 2012  incident  on 
charges  of  kidnapping,  aggravated  robbery 
and  theft.  The  victim  had  paid  Connolly’s 
bond  to  get  him  out  of  jail  and  had  allowed 
him  to  stay  at  her  home. 

California:  State  prisoner  Raymond 
Johnston,  51,  was  found  dead  in  his  cell  at 
CSP  Sacramento  on  October  17,2012.  He 
had  served  around  11  years  of  a 25-years- 
to-life  sentence  for  a sex  offense;  his  death 
is  being  investigated  as  a homicide  due  to 
“obvious  signs  of  trauma,”  and  the  main 
suspect  is  his  46-year-old  cellmate,  who 
was  not  identified. 

California:  Three  detainees  died  at 
the  Santa  Cruz  Countyjail  within  a four- 
month  period  last  year.  On  August  25,2012, 
Christy  Sanders,  27,  reportedly  experienced 
breathing  difficulties  before  dying;  an  au- 
topsy revealed  she  had  hepatitis  C and  liver 
and  lung  problems  related  to  heroin  use. 
She  was  serving  a 60-day  sentence  for  a pro- 


bation violation.  On  October  6,2012,  Rick 
Prichard,  59,  suffered  a medical  emergency 
and  died  while  being  booked  into  the  jail. 
He  had  been  arrested  for  suspicion  of  DUI, 
and  according  to  the  medical  examiner  his 
death  was  caused  by  cardiovascular  prob- 
lems. Finally,  on  November  20,  2012,  jail 
detainee  Brant  Monnett,  47,  died  after  he 
reportedly  experienced  withdrawal  symp- 
toms. Arrested  on  suspicion  of  a probation 
violation,  he  had  been  placed  on  a “detox 
protocol”  by  jail  staff 

Florida:  On  October  17,  2012,  state 
prison  guard  Christopher  J.  Garland, 
43,  employed  at  the  Lake  Correctional 
Institution,  was  charged  with  making 
written  threats  to  kill  or  do  bodily  injury,  a 
second-degree  felony.  Garland  was  accused 
of  sending  threatening  text  messages  to 
a woman  with  whom  he  had  a previous 
relationship;  he  was  arrested  at  his  prison 
job  and  held  at  the  Lake  Countyjail  on  a 
$5,000  bond. 

Greece:  Justice  Minister  Antonis 
Roupakiotis  announced  in  November  2012 
that  prisoners  in  the  nation’s  overcrowded 
corrections  system  would  be  allowed  su- 
pervised access  to  computers  with  Internet 
connections,  as  well  as  private  family 


HotFlixx-  Prison  Friendly  Photos 

***  Free  Catalog  *** 

Specify  Male  or  Female  Models 
SASEto  PO  Box  137481 
Fort  Worth  TX,  76136 


JOIN  OUR  FAM!  (PEN  PAL  SITE) 
SASETO: 

www.lnmateNHouselove.com 
4001  Inglewood  Ave 
Suite  101  Dept  144 
Redondo  Beach,  Ca. 90278 


AMBLER  DOCUMENT  PROCESSING 

Type,  Design  and  Prepare 
Manuscripts  for  Self-Publishing 
Reasonable  Ratesl-Accept  all  Genres! 
P.O.  Box  938,  Norwalk,  CT  06852 


The  Best  Gift  Service  Available 
United  Inmate  Services 

Outshines  the  competition  and 
Empower  you  to  send  Jewelry, 
Roses  and  Perfume  to  a Love  One 
Send  $6.00/20  stamps  - Color  Cat 
$3.00/1 0 stamps  - B/W  Cat  to 
PO  Box  42404  Bakersfield  CA  93384 


SURROGATE  SISTERS 

Celebrating  18+Years  in  Business 
No  Games.  We  Sell  Photos  of  Sexy 
Women,  Gifts  for  Loved  Ones, 
Erotic  Stories  & Pen-Pal  Service 
Free  Info  & Flyer  Send  SASE  to: 
Surrogate  Sister  - PN 
PO  Box  95043,  Las  Vegas  NV  891 93 


The  VOICES.CON  Newsletter  - Free 

Written  by  lifers  for  lifers.  For  info  on  how 
to  receive  Voices.Con  monthly,  send 
SASE  to:  PO  Box  361,  King  City,  CA  93930. 
On  the  web  at:  VoicesDotCon.org; 
Email:  Publisher@VoicesDotCon.org 


Let  us  help  w/Your  Parole  Review 

1 3 years  of  helping  those  in 
Prison  obtain  another  chance. 
Our  Parole  Plan  shows  you  as  a 
Favorable  Candidate  for  Parole! 
D&D  Worldwide  Services,  LLC. 

PO  Box  40081  Houston,  TX.  77240 
281-580-8844  / www.myparole.info 


Lonley?  Feeling  Forgotten? 
Angel's  Kite's  is  the  answer!  For  under  65 
cents  a day 

be  reconnected  to  the  world. 

Let  us"plug"you  back  into  civilization. 
Interested? 

Send  a SASE  to  the  address  below 
Angel's  Kite's 

P.O.  Box  1 6796,  Houston,  Tx  77222 


Desirae's  email  service,  photo 
duplications  and  more.info  send 
SASE  and  1 f/c  loose  stamp  to: 
DESIRAE,  POB  9 Mitchellville  IA 
501 69.  All  paid  orders  receive 
one  free  penpal  address. 


March  2013 


58 


Prison  Legal  News 


visits.  Additional  prison  reforms  include  a 
detention  hostel  program  where  selected 
prisoners  and  pre-trial  detainees  can  spend 
nights  at  the  hostels  instead  of  being  incar- 
cerated full-time. 

Italy:  On  November  20, 2012,  Father 
Alberto  Barin,the  chaplain  at  one  of  Italy’s 
largest  prisons,  was  arrested  on  sexual 
misconduct  charges.  Barin,  51,  is  accused 
of  soliciting  sex  acts  from  six  male  prison- 
ers in  exchange  for  cigarettes  and  hygiene 
items  such  as  soap  and  shampoo.  According 
to  the  arrest  warrant,  Father  Barin  used 
his  power  and  influence  as  a chaplain  to 
“almost  obsessively  satisfy  his  sexual  urges.” 
After  being  alerted  by  a prisoner,  officials 
set  up  surveillance  cameras  in  the  facility, 
including  in  Barin’s  office,  which  resulted 
in  his  arrest. 

Kentucky:  J effrey  Downs , 40,  incarcer- 
ated at  the  Christian  County  Detention 
Center,  had  been  transported  to  the  Jen- 
nie Stuart  Medical  Center  on  November 
2,  2012,  where  he  grabbed  a gun  from 
a deputy  jailer  and  fatally  shot  himself. 
Downs  was  being  held  on  parole  violations 
at  the  time. 

Libya:  Approximately  120  prisoners 
escaped  from  the  Jdeida  prison  in  Tripoli 
on  October  15, 2012  after  they  reportedly 
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bribed  guards  to  let  them  go.  “This  incident 
shows  how  weak  the  police  system  is  in 
western  Libya  where  we  haven’t  been  able 
to  gauge  the  loyalties  of  all  the  security 
officials  working  for  the  government,”  said 
Abdel-Moneim  al-FIurr,  a spokesman  for 
Libya’s  Supreme  Security  Committee. 

Louisiana:  On  October  7,  2012, 
Leonard  Lewis,  28,  incarcerated  at  the 
Templeman  V jail  in  New  Orleans,  re- 
ceived a visit  from  a female  friend.  During 
the  visit  his  friend  allegedly  opened  her 
blouse  while  Lewis  exposed  himself  and 
masturbated,  according  to  a jailer  who 
witnessed  the  episode  of  self-gratification. 
Lewis,  who  was  awaiting  sentencing  on  a 
manslaughter  conviction,  was  charged  with 
obscenity  under  a state  law  that  prohibits 
“exposure  of  the  genitals ...  in  any  prison  or 
jail  with  the  intent  of  arousing  sexual  desire 
or  which  ...  is  patently  offensive. ”FIis  visitor 
was  not  charged. 

Maine:  Former  state  prosecutor  James 
Cameron,  50,  facing  child  porn  charges,  cut 
off  his  electronic  monitor  on  November  15, 
2012  and  fled  after  learning  his  appeal  was 
unsuccessful.  Cameron  had  been  convicted 
of  13  federal  child  pornography  charges 
in  August  2010;  he  was  released  pending 
an  appeal,  which  was  decided  by  the  First 
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Circuit  the  same  day  that  he  absconded.The 
appellate  court  upheld  7 of  the  convictions 
and  indicated  that  prosecutors  could  re-try 
him  on  six  convictions  that  were  overturned. 
Cameron  still  had  15  years  left  to  serve  on 
his  original  16-year  sentence;  prior  to  his 
arrest  he  was  the  chief  prosecutor  for  drug 
offenses  in  the  Maine  Office  of  the  Attorney 
General.  He  was  caught  in  New  Mexico  on 
December  2, 2012,  returned  to  prison,  and 
later  pleaded  guilty  to  a criminal  contempt 
charge  related  to  his  attempt  to  flee. 

Maine:  On  November  1,2012,  Episco- 
pal priest  Stephen  Foote,  70,  was  arrested  on 
a class  C charge  of  trafficking  in  contraband 
for  smuggling  drugs  to  a prisoner  at  the 
Two  Bridges  Regional  Jail.  He  allegedly 
smuggled  suboxone  strips  in  a letter  sent  to 
prisoner  Joshua  Theriault-Patten,  25.  Rev. 
Foote  was  released  on  unsecured  bail  and 
placed  on  leave  by  the  Episcopal  Diocese 
of  Maine  following  his  arrest.  Theriault 
and  another  prisoner,  Adam  Shawley,  27, 
were  charged  with  attempted  trafficking  in 
contraband  in  connection  with  the  smug- 
gling incident. 

Massachusetts:  State  prison  employee 
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Donald  Packard,  36,  was  indicted  on  Oc- 
tober 12,  2012  on  charges  of  larceny  and 
breaking  and  entering,  for  stealing  over 
18,000  from  vending  machines.  Before 
Packard  was  employed  as  a guard  at  the  Bay 
State  Correctional  Center,  he  worked  for  a 
vending  machine  company.  He  is  accused  of 
using  a special  key  to  steal  from  machines  in 
the  Boston  area  from  September  201 1 to  July 
2012.  He  was  arrested  by  the  State  Police; 
prison  officials  assisted  in  the  investigation. 

Mississippi:  Three  guards  at  the  East 


Mississippi  Correctional  Facility,  operated 
by  private  prison  firm  MTC,  were  arrested 
on  October  18,  2012  and  charged  with 
embezzlement  for  lying  about  their  work 
hours.  Markiezth  Tillman,  22;  William 
David  Smith, 27;  and  Derrick  Brown,  24,  are 
accused  of  tampering  with  a time-keeping 
system;  as  a result,  the  system  indicated  they 
were  working  at  the  facility  when  they  were 
not.  MTC  reportedly  discovered  the  scheme 
and  alerted  law  enforcement  authorities. 

New  Mexico:  While  being  released 
from  a Santa  Fe  jail  in  October  2012,  Frank 
Rodriquez-Tapia,  20,  managed  to  steal  $80 
in  cash  from  another  prisoner  who  was 


being  booked  into  the  facility.  He  used  the 
funds  to  buy  lunch,  but  later  confessed  to 
the  theft  after  being  questioned.  He  was 
charged  with  larceny  and  booked  back 
into  the  jail. 

Pennsylvania:  Forty-nine  female 
prisoners  and  two  employees  at  the  York 
County  Prison  were  sent  to  local  hospitals 
on  November  22,  2012  due  to  a carbon 
monoxide  leak  at  the  facility  that  was  traced 
to  an  HVAC  system.  No  serious  injuries 
were  reported,  and  the  affected  unit  was 
ventilated  with  fans.  York  County  Com- 
missioner Doug  Hoke  called  the  incident 
an  “unfortunate  situation.”  FJ 
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ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
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Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Piaza,  New  York  NY  10001  (212)  807-8400. 
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Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  repre- 
sents innocent  individuals  in  post-conviction 
legal  proceedings;  typical  cases  involve  DNA 
testing,  coerced  confessions,  police  misconduct, 
the  use  of  faulty  evidence,  junk  science  and  faulty 
eyewitness  testimony,  and  ineffective  assistance 
of  counsel  claims.  Contact:  The  Exoneration 
Project,  312  North  May  Street,  Suite  100,  Chicago, 


Illinois  60607  (312)  789-4955.  www.exoneration- 
project.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire  Blvd. 
#340,  Los  Angeles,  CA  90010  (213)  384-1400. 
www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that  works 
for  a fair  and  effective  criminal  justice  system  by 
promoting  sentencing  reform  and  alternatives 
to  incarceration.  They  produce  excellent  reports 
on  topics  related  to  sentencing  policy,  racial  dis- 
parities, drug  policy,  juvenile  justice  and  voting 
rights/disenfranchisement,  which  are  available 
online.  Contact: The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  Fl„  Washington,  DC  20036  (202) 
628-0871.  www.sentencingproject.org 
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prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com-  P 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Hanyers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  / paperback  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  — 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  

10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews,  net- 
working  and  much  more!  1056  

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 240  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  ori 
friends  facing  criminal  charges.  1084 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  P 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  I | 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  |__| 


The  Redbook:  A Manual  on  Legal  Style,  by  Bryan  A.  Garner,  2nd  edi- 
tion, 544  pages.  $48.00.  This  book  provides  a comprehensive  guide  to  the 
essential  elements  of  legal  writing,  including  grammar  and  P 
style,  with  a discussion  of  writing  rules  and  exceptions.  1089  |__| 

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the  P 
burden  of  proof  and  much  more.  1086  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $38.00.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including 
prosecution  and  adjudication.  1090  |__| 

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  603  pages.  $38.00.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  l__l 

High  Court  Case  Summaries  on  Criminal  Law,  Keyed  to  Johnson,  7th 
edition.  $38.00.  Extensive  criminal  case  law  analyses,  includ- 
ing procedural  basis,  facts,  decision  and  rationale.  1087  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available)  I I | 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your 
long  distance,  out-of-state,  and  international 
calls  from  all  Federal  prisons,  county  jails  and 
State  prisons. 

Call,  write,  e-mail  or  have  your  loved  ones 
check  out  our  website  for  more  information! 


Garantizamos  ahorro  de  hasta  el  90%  en  tus 

llamadas  de  larga  distancia  inter-estales  e interna- 
cionales  desde  todas  las  carceles  federales,  locales 
y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre 
en  nuestra  pagina  web  para  mas  informacion. 


WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS 
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OR  100  FREE  INTERNATIONAL  MINUTES  FOR 
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Start  Saving  Today! 
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U.S.  Immigration  Policy: 

Dysfunctional,  Profitable  and  Resistant  to  Reform 


The  nation’s  economy  remains  fra- 
gile,  U.S.  troops  continue  to  fight  a 
losing  war  in  Afghanistan,  North  Korea 
has  recently  threatened  a nuclear  attack, 
and  in  March  2013  Congress  and  President 
Obama  failed  to  reach  a compromise  to 
prevent  the  “sequester,”  which  mandates 
deep  spending  cuts  on  the  federal  level. 
Yet  issues  related  to  immigration  - includ- 
ing immigration  reform  - still  manage  to 
dominate  national  headlines. 

The  results  of  the  last  presidential  elec- 
tion, in  which  over  70%  of  Hispanics  cast 
their  ballots  for  Obama,  have  led  many 
panic-stricken  Republican  politicians  to 
seek  ways  to  avoid  electoral  irrelevancy  at 
the  hands  of  an  increasing  number  of  His- 
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panic  voters.  Consequently,  immigration 
reform  is  getting  serious  play  in  Wash- 
ington at  a time  when  federal  spending 
on  immigration  enforcement  and  border 
security  - estimated  at  almost  $18  billion  in 
fiscal  year  2012  according  to  a recent  report 
by  the  Migration  Policy  Institute  - totals 
more  than  the  budgets  of  all  other  federal 
law  enforcement  agencies  combined,  in- 
cluding the  FBI,  DEA  and  ATF. 

Lawmakers  Examine 
Immigration  Reform 

On  January  28,  2013,  the  so-called 
“Gang  of  Eight,”  comprised  of  eight  U.S. 
Senators  - four  from  each  party  - released 
a Comprehensive  Immigration  Reform 
(CIR)  proposal.  Among  other  provisions, 
the  CIR  creates  a path  to  citizenship  for 
certain  non-criminal  immigrants  residing 
in  the  U.S.  illegally  who  pass  a background 
check,  learn  English  and  pay  fines  and 
back  taxes.  The  proposal  would  also  require 
employers  to  verify  the  citizenship  status  of 
their  workers;  create  a registration  program 
for  undocumented  immigrants  and  a track- 
ing system  for  immigrants  who  are  legally 
in  the  U.S.;  and  increase  border  security, 
including  the  use  of  unmanned  drones. 

“Our  legislation  acknowledges  these 
realities  by  finally  committing  the  resources 
needed  to  secure  the  border,  modernize 
and  streamline  our  current  legal  immigra- 
tion system,  while  creating  a tough  but  fair 
legalization  program  for  individuals  who 
are  currently  here,”  the  CIR  proposal  states. 
The  Gang  of  Eight  plans  to  introduce  a bill 
based  on  their  proposal  in  April  2013,  while 
a bipartisan  group  of  House  members  are 
also  reportedly  working  on  a plan  for  im- 
migration reform. 


President  Obama  has  released  a draft 
version  of  his  own  immigration  reform 
proposal,  which  mirrors  many  of  the  recom- 
mendations made  by  the  Gang  of  Eight, 
including  a pathway  for  non-criminal 
immigrants  to  become  citizens.  Previously, 
in  June  2012,  Obama  signed  an  executive 
order  that  provides  two  years  of  “deferred 
action”  on  deportation  proceedings  for  un- 
documented immigrants  who  were  under 
age  16  when  they  came  to  the  U.S.,  have 
graduated  from  high  school  or  obtained  a 
GED,  do  not  have  a serious  criminal  record 
and  meet  other  requirements. 

The  focus  on  immigration  reform, 
including  discussions  about  a pathway  to 
citizenship,  should  be  good  news  for  the 
estimated  11  million  undocumented  im- 
migrants currently  living  in  the  United 
States.  Or  perhaps  not. 

Other  major  government  initiatives 
to  address  social  problems  haven’t  worked 
out  so  well.  Prohibition,  for  example,  or 
its  more  modern  iteration,  the  “War  on 
Drugs,”  which  was  sold  to  voters  as  a nec- 
essary means  of  ridding  their  communities 
of  substance  abuse  and  crime,  but  quickly 
morphed  into  overcrowded  prisons,  bloated 
corrections  budgets,  broken  families  and 
innumerable  abuses  by  law  enforcement 
agencies. 

Just  as  marijuana  legalization  and 
decriminalization,  criticism  of  manda- 
tory minimums  and  harsh  sentencing 
guidelines,  and  disgust  with  high  rates  of 
incarceration  for  minor  non-violent  crimes 
are  becoming  part  of  the  public  dialogue 
on  criminal  justice  issues  in  the  U.S.,  the 
federal  government’s  ongoing  battle  against 
undocumented  immigrants  is  taking  center 
stage  in  political  discourse. 
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U.S.  Immigration  Policy  (cont.) 


As  a result,  groups  that  have  an  interest 
in  immigration  issues  - including  finan- 
cial interests  - are  becoming  increasingly 
involved.  Concerned  stakeholders  include  la- 
bor unions,  agribusiness  companies,  farmers, 
factory  owners  and  advocacy  groups  on  both 
sides  of  the  immigration  debate.  Another 
group  with  a vested  interest  is  the  private 
prison  industry,  comprised  of  companies  that 
operate  immigration  detention  facilities. 

Both  the  Gang  of  Eight’s  immigration 
reform  recommendations  and  the  draft 
proposal  advanced  by  the  White  House 
include  increased  border  security,  which 
means  apprehending  and  incarcerating 
more  undocumented  immigrants. 

Evolution  of  U.S. 
Immigration  Policy 

Immigration  was  not  always  a national 
priority.  The  Immigration  and  Naturaliza- 
tion Service  (INS)  was  established  in  1933 
when  the  Bureau  of  Immigration  and 
Bureau  of  Naturalization  were  merged. 
The  INS,  which  became  part  of  the  U.S. 
Department  of  Justice  in  1940,  received 
minimal  resources  and  manpower  in  com- 
parison with  other  federal  law  enforcement 
agencies,  even  after  Congress  passed  the 
Illegal  Immigration  Reform  and  Immigrant 
Responsibility  Act  in  1996,  which  resulted 
in  an  increase  in  immigration  detention. 

This  changed  after  9/11,  when  the 
Homeland  Security  Act  of 2002  opened  the 
funding  floodgates  and  the  INS  was  folded 
into  the  newly-formed  Department  of 
Homeland  Security  (DHS)  in  2003.  At  that 
time,  INS  became  Immigration  and  Cus- 
toms Enforcement  (ICE).  While  the  INS 
was  known  for  an  indifferent  approach  to 
apprehending  undocumented  immigrants, 
ICE  became  a bureaucratic  superpower  due 
to  increased  DHS  funding  and  a mandate 
to  protect  the  nation’s  borders  from  terror- 
ists and  other  threats. 

From  an  agency  that  was  once  the 
stepchild  of  the  federal  law  enforcement 
community  and  lacked  the  respect  afforded 
to  the  FBI  and  U.S.  Marshals,  ICE  has 
grown  into  a powerhouse  that  is  armed 
with  the  latest  equipment,  “virtual  border 
fences,”  unmanned  surveillance  drones 
and  the  broad  authority  to  detain,  arrest 
and  interrogate  suspects  under  the  Patriot 
Act.  While  other  federal  law  enforcement 


agencies  must  make  their  case  for  more 
funding,  ICE  continues  to  receive  almost 
everything  it  requests.  Even  in  tight  eco- 
nomic times,  ICE’s  2013  FY  budget  is  $5.3 
billion  - which  includes  about  $2  billion  for 
detention  operations. 

What  have  such  massive  expenditures 
achieved?  A failure  to  stem  the  tide  of  il- 
legal immigration,  apparently.  According 
to  the  Pew  Hispanic  Center,  the  number  of 
undocumented  immigrants  in  the  United 
States  has  steadily  increased  over  the  past 
decade  to  an  estimated  11.1  million  as  of 
2011.  This  represents  a 32%  increase  since 
2000  when  the  population  of  immigrants 
residing  in  the  U.S.  illegally  was  estimated 
at  8.4  million. 

The  number  of  people  incarcerated 
for  immigration-related  offenses  has  like- 
wise soared  in  the  past  decade,  spurred  by 
federal  prosecutions  for  illegal  entry  and 
re-entry  into  the  United  States.  Even  the 
U.S.  Sentencing  Commission,  in  a recent 
report  to  Congress,  has  noted  the  increased 
prosecution  of  undocumented  immigrants 
over  the  last  several  years.  As  of  June  2011, 
Hispanics  accounted  for  almost  half  the  de- 
fendants sentenced  to  federal  prison,  largely 
due  to  immigration  violations.  [See:  PLN, 
May  2012,  p.26;  Aug.  2009,  p.26]. 

One  of  the  drivers  of  increased  pros- 
ecutions for  immigration-related  offenses  is 
an  initiative  called  “Operation  Streamline,” 
which  went  into  effect  in  2005  to  combat 
the  growing  problem  of  illegal  entries  along 
the  U.S.-Mexico  border.  Operation  Stream- 
line includes  a fast-track  system  in  which 
immigrants  are  herded  into  federal  courts 
for  mass  hearings  and  guilty  pleas. 

“[Prior  to  2005,]  typically  when  some- 
one was  apprehended  at  the  border  they 
would  be  deported  or  dealt  with  in  the 
civil  immigration  system,”  said  Bob  Libal, 
executive  director  of  Grassroots  Leadership. 
“What  Streamline  did  was  move  those 
people  into  the  criminal  justice  system  and 
chargef]  them  with  one  of  two  crimes.” 

First-time  immigration  violators  are 
usually  charged  with  misdemeanors,  pro- 
vided they  have  no  prior  criminal  history, 
under  8 U.S.C.  § 1325.  Defendants  with 
criminal  records,  or  who  are  caught  il- 
legally in  the  United  States  a second  time 
or  are  smuggling  other  immigrants,  can 
be  charged  with  felonies  under  8 U.S.C.  § 
1326.  Illegally  re-entering  the  United  States 
after  being  deported  carries  a penalty  of  up 
to  20  years  in  federal  prison. 
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U.S.  Senator  and  Gang  of  Eight  mem- 
ber John  McCain,  whose  principal  response 
to  questions  about  immigration  issues 
during  his  2008  presidential  campaign  was 
“Build  the  damn  border  fence!,”  is  one  of 
the  champions  of  Operation  Streamline. 
Another  is  Senator  Marco  Rubio,  also  a 
Gang  of  Eight  member. 

One  of  the  unforeseen  consequences 
of  Operation  Streamline  has  been  the  vir- 
tual paralysis  of  the  federal  court  system  in 
many  Southwestern  states  as  courts  try  to 
process  an  unprecedented  number  of  im- 
migration violation  arrests,  prosecutions 
and  sentencing  hearings.  Just  five  of  the 
nation’s  94  federal  court  districts,  all  along 
the  U.S. -Mexico  border,  now  handle  more 
than  40%  of  all  federal  criminal  cases  due 
to  immigration-related  prosecutions.  [See: 
PLN,  May  2012,  p.26;  Feb.  2011,  p.ll]. 

Another  ICE-sponsored  program, 
Secure  Communities,  requires  fingerprints 
from  all  persons  arrested  at  the  state  and 
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local  levels  to  be  sent  to  DHS  to  determine 
whether  they  are  in  the  country  illegally. 
If  there  is  a fingerprint  match,  an  arrestee 
can  be  held  on  an  ICE  detainer  and  is 
subject  to  deportation  proceedings.  [See: 
PAM,  June  2011,  p.42].  According  to  ICE, 
Secure  Communities  has  expanded  “from 
14  jurisdictions  in  2008  to  more  than  3,000 
today,  including  all  jurisdictions  along 
the  southwest  border.  DHS  is  on  track  to 
expand  Secure  Communities  to  all  law  en- 
forcement jurisdictions  nationwide  during 
fiscal  year  2013.” 

Immigration  Detention  for  Profit 

America  has  historically  welcomed 
people  from  other  countries,  and  much 
of  our  nation  was  built  by  immigrants. 
Indeed,  the  United  States  was  originally 
founded  by  immigrants  who  displaced  (and 
largely  eliminated)  the  Native  American 
population.  The  U.S.  has  long  been  called  a 
“melting  pot”  that  has  absorbed  people  of 
all  nationalities. 

However,  most  citizens  are  busy  going 
about  their  private  lives,  trying  to  earn  a 
living  during  one  of  the  worst  economic 
downturns  in  recent  history.  While  they 
may  feel  strongly  one  way  or  the  other  about 
immigration-related  policies,  most  have  no 
personal  stake  in  the  issue  and  do  not  lobby 
members  of  Congress  or  make  campaign 
contributions  in  an  effort  to  influence  the 
process.  Undocumented  immigrants  do 
not  have  the  ability  to  vote,  of  course,  and 
thus  they  and  their  families  have  no  politi- 
cal voice. 

This  leaves  private  businesses  with 
substantial  financial  interests  - and  assets 
- to  advocate  for  immigration  policies  that 
are  most  beneficial  to  their  bottom  lines. 
Such  corporate  interests,  however,  may  not 


coincide  with  the  greater  societal  interests  at 
stake  in  our  nation’s  immigration  policies. 

Many  immigration  reform  advocates 
feel  that  the  private  prison  industry  is  a 
primary  driver  of  increased  pressure  to 
incarcerate  more  and  more  people  for  im- 
migration violations.  Indeed,  private  prison 
companies  directly  profit  from  practices 
that  result  in  expanded  immigration  deten- 
tion, as  operating  detention  facilities  has 
become  a significant  source  of  revenue  for 
private  prison  firms  like  Corrections  Cor- 
poration of  America  (CCA),  GEO  Group 
and  Management  and  Training  Corpora- 
tion (MTC). 

Contracts  with  ICE  to  operate  im- 
migration detention  centers  constituted 
12%  of  CCA’s  gross  revenue  and  14%  of 
GEO  Group’s  gross  revenue  in  2011.  Ac- 
cording to  the  Associated  Press,  only  10% 
of  all  detained  immigrants  were  housed  in 
privately-operated  facilities  in  2002,  but 
that  figure  is  now  around  50%  - not  includ- 
ing immigrants  convicted  of  federal  crimes 
who  are  held  in  privatized  “Criminal  Alien 
Requirement”  prisons. 

“Another  factor  driving  growth  ...  for 
the  private  sector  is  in  the  area  of  immigra- 
tion and  illegal  immigration  specifically,” 
stated  GEO  Group  Chief  Financial  Officer 
Brian  Evans  in  a 2011  earnings  call. 

In  an  apparent  attempt  to  promote  im- 
migration policies  that  result  in  increased 
detention  of  undocumented  immigrants 
- and  thus  larger  profit  margins  - private 
prison  companies  have  stepped  up  their  al- 
ready strong  lobbying  efforts  on  the  federal 
level.  On  the  other  side  of  the  immigration 
debate,  private  prison  firms  view  policies 
that  result  in  less  detention  as  a threat  to 
their  business  model. 

As  noted  in  CCA’s  2011  annual  report, 
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“The  demand  for  our  facilities  and  services 
could  be  adversely  affected  by  the  relaxation 
of  enforcement  efforts....  For  instance,  any 
changes  with  respect  to  drugs  and  con- 
trolled substances  or  illegal  immigration 
could  affect  the  number  of  persons  arrested, 
convicted,  and  sentenced,  thereby  poten- 
tially reducing  demand  for  correctional 
facilities  to  house  them.” 

GEO  Group  wrote  in  a 2011  SEC  fil- 
ing that  “Immigration  reform  laws  which 
are  currently  a focus  for  legislators  and 
politicians  at  the  federal,  state  and  local  level 
also  could  materially  adversely  impact  us.” 

Consequently,  working  against  the 
socially-beneficial  goals  of  immigration 
reform  and  a reduction  in  the  immigra- 
tion detention  system  is  a flood  of  money 
unleashed  on  elected  officials  by  private 
prison  corporations  and  their  lobbyists. 
CCA  and  GEO  Group  took  in  combined 
gross  revenue  of  13  billion  in  2011  alone, 
and  are  not  shy  about  spending  to  influence 
public  policy. 

According  to  the  Associated  Press,  the 
nation’s  three  largest  private  prison  compa- 
nies, CCA,  GEO  and  MTC,  spent  at  least 
$45  million  from  2000  to  2012  in  campaign 


donations  and  lobbying  expenditures  on  the 
state  and  federal  levels. 

A significant  portion  of  that  politi- 
cal largess  has  gone  towards  lobbying  the 
Department  of  Homeland  Security,  ICE’s 
parent  agency,  and  to  contributions  to 
lawmakers  who  are  key  players  in  the  im- 
migration debate.  For  example,  private  prison 
firms  have  donated  $71,000  to  Senator  John 
McCain  and  at  least  $27,300  to  Senator 
Marco  Rubio  - both  members  of  the  Gang 
of  Eight  - and  $63,000  to  House  Speaker 
John  Boehner.  U.S.  Rep.  Hal  Rogers,  who 
has  criticized  ICE  for  not  filling  all  of  its 
available  immigration  detention  beds,  and 
who  heads  the  House  Appropriations  Com- 
mittee, received  around  $59,000.  Former 
Senator  (and  Republican  Majority  Leader) 
Bill  Frist  took  in  $58,500,  while  Senators 
Lamar  Alexander  and  Bob  Corker,  who 
represent  Tennessee,  where  CCA  is  head- 
quartered, each  received  over  $50,000. 

In  addition,  approximately  $450,000 
in  private  prison  money  went  to  national 
and  congressional  Republican  Party  com- 
mittees; Democratic  Party  committees  took 
in  less  than  half  that  amount. 

“The  private  prison  industry  is  swamp- 


ing the  Senate  Budget  and  Appropriations 
Committees  to  try  to  buy  them  to  keep 
Operation  Streamline  so  they  can  incar- 
cerate more  immigrants  in  private  prisons 
despite  immigration  reform,” observed  Pe- 
ter Cervantes-Gautschi,  director  of  Enlace, 
an  alliance  of  low-wage  worker  centers, 
unions  and  community  organizations  in 
Mexico  and  the  United  States. 

Private  prison  companies,  primarily 
CCA  and  GEO,  have  also  spent  money 
on  federal  lobbying,  reaching  a high  of  $5 
million  in  2005  alone.  According  to  lob- 
bying disclosure  statements,  CCA  lobbied 
the  U.S.  Senate,  House  of  Representatives, 
Department  of  Homeland  Security  and 
Immigration  and  Customs  Enforcement, 
among  other  federal  agencies,  on  issues  that 
included  “immigration,”  “immigration  re- 
form,’’“immigration  reform  legislation”  and 
“provisions  & funding  related  to  ICE.” 

Beyond  campaign  donations  and 
lobbying,  there  is  a connection  between 
private  prison  firms  and  some  of  the  more 
draconian  anti- immigrant  legislation,  such 
as  Arizona’s  SB  1070,  which  was  filtered 
through  the  American  Legislative  Ex- 
change Council  (ALEC).  CCA,  a member 
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of  ALEC  at  the  time,  reportedly  had  a seat 
at  the  table  when  SB  1070  was  drafted. 
[See:  PLN,  Nov.  2010,  p.l]. 

This  was  despite  the  fact  that  CCA  has 
an  official  corporate  policy  against  “engag- 
ing in  lobbying  or  advocacy  efforts  that 
would  influence  enforcement  efforts,  parole 
standards,  criminal  laws,  and  sentencing 
policies.”  Similarly,  according  to  GEO 
spokesman  Pablo  E.  Paez,“the  GEO  Group 
has  never  directly  or  indirectly  lobbied  or 
advocated  to  influence  immigration  policy.” 
Like  CCA,  GEO  was  formerly  a member 
of  ALEC. 

After  SB  1070  was  introduced  in  Janu- 
ary 2010, 36  Arizona  state  senators  joined 
as  co-sponsors;  within  the  next  six  months, 
30  of  those  co-sponsors  received  campaign 
contributions  from  private  prison  firms, 
including  CCA  and  GEO. 

Additionally,  there  are  documented 
cases  of  former  immigration  officials  find- 
ing lucrative  careers  in  the  private  prison 
industry  after  leaving  their  government 
positions.  CCA  board  member  Donna 
M.  Alvarado  previously  served  as  counsel 
for  the  U.S.  Senate  Committee  on  the 
Judiciary’s  subcommittee  on  Immigration 
and  Refugee  Policy.  And  GEO  Group  vice 
president  David  J.  Venturella  is  the  former 
director  of  ICE’s  Secure  Communities  pro- 
gram; he  has  also  served  as  acting  director 
and  assistant  director  of  ICE’s  Office  of 
Detention  and  Removal  Operations. 

There  is  further  a lack  of  transparency, 
and  thus  public  accountability,  in  privatized 
detention  centers  relative  to  those  operated 
by  the  government:  Privately- managed 
facilities  that  house  detained  immigrants 


are  not  subject  to  the  Freedom  of  Informa- 
tion Act  (FOIA).  PLN  managing  editor 
Alex  Friedmann  and  doctoral  student 
Christopher  Petrella  are  currently  engaged 
in  a campaign  to  have  the  Private  Prison 
Information  Act  reintroduced  during  this 
Congressional  session,  which  would  extend 
FOIA  to  private  prison  contractors.  [See: 
PLN,  Feb.  2013,  p.14]. 

It  is  apparent  that  our  national  policies 
on  immigration  have  created  what  human 
rights  organizations  have  termed  a “deten- 
tion industrial  complex.” The  proliferation 
of  immigration  detention  facilities  - many 
of  which  are  privately  operated  - has  created 
perverse  financial  incentives  to  perpetu- 
ate programs  like  Operation  Streamline 
and  Secure  Communities,  which  result 
in  more  immigrants  being  arrested  and 
incarcerated. 

This  is  despite  the  fact  that  most 
detained  immigrants  have  not  committed 
crimes  other  than  immigration-related  of- 
fenses, which  previously  were  considered 
civil  violations,  and  that  many  could  be 
released  and  supervised  in  the  community 
at  much  lower  cost,  such  as  by  GPS  moni- 
toring, rather  than  being  detained  pending 
deportation  hearings. 

GEO  Group,  not  incidentally,  is  now 
involved  in  GPS  monitoring  after  the 
company  acquired  a firm  called  BI,  which 
contracts  with  ICE  to  monitor  more  than 
35,300  immigrants  under  community  su- 
pervision. [See:  PLN,  Feb.  2012,  p.  12;  April 
2011,  p.40]. 

How  the  Immigration  System 
Works  - or  Doesn't 

Internal  records  from  ICE,  obtained 
via  a Freedom  of  Information  Act  request, 
reveal  a “bleak  picture  of  the  inside  of  the 


nation’s  immigration  detention  system,”  ac- 
cording to  the  Houston  Chronicle.  In  order  to 
detain  growing  numbers  of  undocumented 
immigrants,  ICE  relies  on  a national  net- 
work of 250  detention  facilities  with  around 
33,400  beds,  which  it  is  mandated  to  keep 
full.  Around  half  of  the  facilities  are  oper- 
ated by  private  prison  companies. 

When  U.S.  citizens  are  arrested  for 
criminal  offenses  they  are  usually  transport- 
ed to  a relatively  accessible  police  station 
or  jail.  They  go  before  a judge  in  a timely 
manner,  who  sets  bail  in  most  cases.  They 
are  appointed  an  attorney  if  they  cannot 
afford  one.  While  not  perfect,  the  system 
is  fairly  open  and  transparent. 

Not  so  for  immigrants,  who  are  taken 
to  a jail  or  detention  center  where  they  may 
or  may  not  be  able  to  contact  their  families. 
They  are  generally  not  granted  bail,  and  are 
not  appointed  counsel;  most  immigrants 
must  represent  themselves  in  deportation 
proceedings.  Until  recently,  with  the  launch 
of  ICE’s  Online  Detainee  Locator  System 
in  July  2010,  there  was  no  easyway  to  deter- 
mine where  people  arrested  on  immigration 
violations  were  being  held;  they  basically 
“disappeared.” 

Another  disturbing  development  in 
the  immigration  enforcement  system  is  the 
proliferation  of  almost  200  ICE  “subfield 
offices,”  which  are  used  to  detain  and  tem- 
porarily hold  thousands  of  undocumented 
immigrants.  Theoretically  intended  to 
confine  detainees  who  are  in  transit  to  more 
permanent  facilities,  subfield  offices  often 
lack  beds,  showers,  medical  facilities  or  tele- 
phones. They  are  typically  situated  in  plain 
office  buildings  with  no  signs  to  mark  their 
presence.  [See:  PLN,  Sept.  2010,  p.22] . 

After  being  taken  into  custody  and 
processed  through  either  an  ICE  field  or 
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subfield  office,  detained  immigrants  are 
frequently  housed  in  county  or  municipal 
jails  alongside  criminal  offenders.  The  jails 
receive  per-diem  payments  from  the  De- 
partment of  Homeland  Security  for  holding 
ICE  detainees,  which  is  a financial  bonanza 
for  many  local  law  enforcement  agencies. 
[See:  PLN,  July  2010,  p.33;  April  2010, 
p.  1 8 ; Oct. 2009,  p.19].  Other  detainees  are 
transferred  to  facilities  operated  by  private 
prison  contractors  such  as  CCA  or  GEO 
Group. 

With  such  financial  inducements  in 
place,  it  is  not  surprising  that  the  number  of 
people  held  in  immigration  detention,  and 
subsequently  deported,  has  skyrocketed. 
Over  392,860  immigrants  were  deported 
in  2009,  and  that  figure  rose  to  396,906 
in  2010.  [See:  PLN,  June  2011,  p.42].The 
number  of  deportations  currently  exceeds 
409,800  annually  - which  is  almost  double 
the  total  prison  population  of  the  federal 
Bureau  of  Prisons. The  average  cost  to  hold 
an  immigrant  in  detention  is  around  $166 
per  day,  as  calculated  by  the  Associated 
Press  and  confirmed  by  ICE. 

Immigration  officials  have  defended 
the  large  number  of  deportations  and 


staggering  costs  of  processing  and  detain- 
ing undocumented  immigrants  by  alleging 
that  half  of  those  deported  are  convicted 
criminals.  A closer  examination  of  the 
Justice  Department’s  figures,  however, 
indicates  that  less  than  10%  of  deported 
immigrants  had  committed  forcible  felonies 
or  “major”  drug  offenses.  Because  ICE  does 
not  define  what  it  considers  a “major”  drug 
violation,  that  category  of  offenses  is  open 
to  interpretation.  The  fact  remains  that  most 
immigrants  who  are  deported  are  non- 
violent, low-level  offenders;  for  example,  a 
2009  report  by  Human  Rights  Watch  found 
that  only  28  percent  of  deportees  had  been 
convicted  of  violent  crimes.  [See:  PLN,  Aug. 

2010,  p.28]. 

Once  they  have  been  detained  pend- 
ing deportation  hearings,  immigrants  are 
entitled  to  few  procedural  safeguards. 
They  go  before  an  immigration  “judge,” 
who  is  an  administrative  appointee  of  the 
Justice  Department.  Immigration  judges 
have  been  criticized  for  “a  pattern  of  biased 
and  incoherent  decisions  in  asylum  cases,” 
according  to  the  New  York  Times.  In  one 
ruling,  the  Seventh  Circuit  Court  of  Ap- 
peals stated, “the  adjudication  of  these  cases 


at  the  administrative  level  has  fallen  below 
the  minimum  standards  of  legal  justice.” 
See:  Benslimane  v.  Gonzales,  430  F.3d  828 
(7th  Cir.  2005). 

There  were  around  260  immigration 
judges  nationwide  responsible  for  323,725 
cases  as  of  January  2013  - a crushing  case- 
load for  even  the  most  dedicated  judicial 
officer.  Most  immigration  hearings  are  held 
in  detention  centers  or  federal  courthouses, 
outside  the  public’s  purview.  In  most  of 
these  cases  an  immigrant’s  fate  is  in  the 
hands  of  an  immigration  judge  - who  is 
frequently  a former  ICE  employee. 

Some  public  officials,  including  At- 
torney General  Eric  H.  Holder,  Jr.,  the 
nation’s  chief  law  enforcement  officer,  have 
acknowledged  problems  with  the  U.S.  im- 
migration system.  For  example,  along  with 
New  York  City  Mayor  Michael  Bloomberg 
and  retired  Supreme  Court  Justice  John 
Paul  Stevens,  Holder  has  noted  that  im- 
migrants represented  by  attorneys  are  at 
least  five  times  more  likely  to  prevail  in 
their  immigration  cases  than  those  who  lack 
counsel.  Which  is  disturbing  since  most 
people  facing  deportation  proceedings  do 
not  have  legal  representation. 
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Immigration  Policy: 
Outcomes  and  Consequences 

Currently,  our  federal  immigration 
detention  policies  mirror  the  criminal  jus- 
tice and  sentencing  practices  that  led  to  an 
exponential  increase  in  the  U.S.  prison  and 
jail  population  over  the  past  three  decades. 
But  unlike  our  nation’s  carceral  popula- 
tion of  2.3  million,  which  has  leveled  off 
in  recent  years  and  actually  posted  a slight 
decline  in  2011,  the  immigration  detention 
system  continues  to  grow. 

“At  the  federal  level,  initiatives  related 
to  border  enforcement  and  immigration 
detention  with  an  emphasis  on  criminal 
alien  populations  as  well  as  the  consolida- 
tion of  existing  detainee  populations  have 
continued  to  create  demand  for  larger-scale, 
cost  efficient  facilities,” GEO  Group  CEO 
George  Zoley  said  in  2011. 

Beyond  immigration-related  issues  be- 
ing a hot-button  topic  and  endless  source 
of  political  debate,  publicity  surround- 
ing the  “War  on  Terror”  has  resulted  in 
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increased  concerns  about  border  security 
and,  consequently,  increased  pressure  on 
undocumented  immigrants.  Such  pressure 
and  a massive  expenditure  of  federal  funds 
to  apprehend  and  incarcerate  immigrants 
residing  in  the  U.S.  illegally  have  occurred 
with  little  regard  to  the  societal  and  human 
rights  consequences  of  our  nation’s  immi- 
gration policies. 

According  to  one  lawsuit  filed  following 
an  immigration  raid,  ICE  officers  “allegedly 
entered  private  residences  without  search 
warrants  or  consent,  and  arrested  persons 
therein  without  arrest  warrants  or  probable 
cause  ...  defendants  detained  all  of  the  plain- 
tiffs before  learning  about  their  immigration 
status  ...  did  not  inform  the  plaintiffs  of 
their  rights  or  why  they  were  being  seized 
...  [and]  coerced  them  into  signing  English 
forms  with  no  or  minimal  translation.”  The 
case  settled  in  December  2011  for  $350,000. 
[See:  PLN,  April  2012,  p.40]. 

There  has  been  a concurrent  erosion  of 
U.S.  citizens’ rights.  Billions  of  dollars  have 
been  spent  to  create  a colossal  post-9/11 
domestic  surveillance  infrastructure  that 
includes  warrantless  wiretapping,  security 
checkpoints  where  people  are  stopped  and 
asked  about  their  citizenship  status,  and 
dozens  of  “fusion  centers”  nationwide  that 
collect  and  compile  information  for  shar- 
ing among  law  enforcement  agencies.  [See: 
PLN,  Aug.  2012,  p.32] . 

An  entire  industry  has  evolved  to 
service  the  demands  of  the  “War  on  Ter- 
ror,” and  the  public  has  been  misled  to 
believe  that  terrorists  and  undocumented 
immigrants  are  somehow  conflated,  and 
that  immigration  violations  are  threats  to 
national  security.  However,  as  noted  by 
Benjamin  Franklin, “They  who  can  give  up 
essential  liberty  to  obtain  a little  temporary 
safety,  deserve  neither  liberty  nor  safety.” 

What  has  the  U.S.  achieved  as  a re- 
sult of  its  record  number  of  deportations, 
billions  of  dollars  spent  on  immigration 
enforcement  and  an  archipelago  of  250 
ICE  detention  facilities  scattered  across 
the  nation?  While  DHS  and  ICE  have 
apprehended  663  undocumented  immi- 
grants from  countries  like  Cuba,  Iran,  Syria, 
Sudan,  Somalia,  Afghanistan,  Pakistan, 
Saudi  Arabia  and  Yemen,  to  date  none  of 
those  immigrants  have  been  prosecuted 
for  terrorist  acts.  ICE  is  not  as  anxious  to 
publicize  the  millions  of  immigrants  who 
have  successfully  entered  the  U.S.  illegally 
without  being  caught. 


Our  nation’s  harsh  immigration  policies 
have  drawn  the  attention  of  international 
human  rights  organizations,  including  the 
Inter- American  Commission  on  Human 
Rights,  an  arm  of  the  Organization  of 
American  States  (OAS).  After  investigat- 
ing six  U.S.  immigration  detention  centers, 
the  Commission  issued  a report  stating  it 
was  “deeply  troubled  by  the  continual  and 
widespread  use  of  [criminal]  detention  in 
immigration  cases.”  It  suggested  the  more 
liberal  use  of  bail  to  reduce  the  number  of 
people  held  in  custody.  The  Commission 
also  was  troubled  by  ICE’s  287(g)  program, 
which  “allows  a state  and  local  law  enforce- 
ment entity  to  enter  into  a partnership  with 
ICE,  under  a joint  Memorandum  of  Agree- 
ment (MOA),  in  order  to  receive  delegated 
authority  for  immigration  enforcement 
within  their  jurisdictions.” 

The  Commission  concluded  that  “in 
many  if  not  the  majority  of  cases,  detention 
is  a disproportionate  measure  and  the  alter- 
natives to  detention  programs  would  be  a 
more  balanced  means  of  serving  the  State’s 
legitimate  interest  in  ensuring  compliance 
with  immigration  laws.” 

Faced  with  criticism  from  some  bor- 
der-state officials  who  have  sought  more 
stringent  enforcement  of  immigration  stat- 
utes, the  U.S.  government  has  been  slow  to 
respond  to  human  rights  concerns.  However, 
there  is  evidence  to  suggest  that  over  the  past 
several  years  the  issue  is  being  reframed. 

In  2009,  the  United  States  began  to 
shift  from  high-profile  workplace  immigra- 
tion raids  to  less  controversial  auditing  of 
1-9  forms  (the  documents  that  employees 
must  submit  indicating  they  have  the  legal 
status  to  work  in  the  U.S.).  This  change 
came  after  several  raids,  including  a note- 
worthy one  in  New  Haven,  Connecticut, 
resulted  in  federal  civil  rights  lawsuits 
being  filed  against  ICE  agents  who  used 
tactics  usually  seen  in  major  drug  busts 
even  though  they  were  enforcing  civil  im- 
migration laws. 

The  AC LU,  long  active  in  immigration 
reform  efforts,  has  grudgingly  noted  some 
positive  developments.  David  Shapiro  of 
the  ACLU  National  Prison  Project  stated 
that  progress  on  immigration  detention 
reform  has  been  “halting.” 

“There  were  some  positive  reforms. 
But  really,  in  terms  of  substantive  improve- 
ments in  conditions,  a lot  of  them  have  just 
failed  to  materialize,”  he  said.  “Detainees 
are  still  held  in  facilities  that  really  are 
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indistinguishable  from  prisons  and  jails  ... 
and  a lot  of  times,  the  conditions  are  really 
quite  atrocious.” 

Immigration  Detention 
Facilities  Decried 

An  increasing  number  of  undocu- 
mented  immigrants  are  being  criminally 
charged  and  held  in  jails  and  detention  fa- 
cilities under  conditions  similar  or  identical 
to  those  reserved  for  criminal  defendants. 
While  the  increased  criminalization  of 
immigration-related  offenses  has  been  a 
financial  boon  for  the  private  prison  in- 
dustry, it  has  been  a human  rights  disaster 
for  immigrants  who  enter  the  U.S.  seeking 
jobs  and  better  lives  for  themselves  and 
their  families. 

On  November  15,  2012,  Detention 
Watch  Network  (DWN)  released  a report 
naming  the  ten  worst  immigration  deten- 
tion centers  in  the  nation.  “At  all  ten  of  the 
facilities,  people  reported  waiting  weeks 
or  months  for  medical  care;  inadequate, 
and  in  some  cases  a total  absence,  of  any 
outdoor  recreation  time  or  access  to  sun- 
light or  fresh  air;  minimal  and  inedible 
food;  the  use  of  solitary  confinement  as 


punishment;  and  the  extreme  remoteness 
of  many  of  the  facilities  from  any  urban 
area  which  makes  access  to  legal  services 
nearly  impossible.” 

Notably,  four  of  the  ten  worst  facilities 
cited  in  the  DWN  report  are  operated  by 
private  companies:  two  by  CCA  (the  Hous- 
ton Processing  Center  in  Texas  and  Stewart 
Detention  Center  in  Georgia),  one  by 
Community  Education  Centers  (the  Polk 
County  Secure  Adult  Detention  Facility 
in  Texas)  and  one  by  Paladin  Eastside  Psy- 
chological Services,  Inc.  (the  Tri-County 
Detention  Center  in  Illinois). 

According  to  Meghan  Rhoad,  a Hu- 
man Rights  Watch  researcher,  “A  central 
premise  of  the  detention  reform  was  that 
stronger  federal  oversight  [of  private  de- 
tention center  contractors]  would  protect 
the  welfare  of  detained  immigrants.  That 
was  repeated  over  and  over.  But,  clearly, 
oversight  means  more  than  just  monitor- 
ing. It  means  taking  action.  There  have 
to  be  consequences  for  facilities  that 
repeatedly  fail  to  meet  the  minimum 
standards.” 

Human  Rights  Watch,  in  a 2010  report 
titled  “Deportation  by  Default,”  highlighted 
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U.S.  Immigration  Policy  (cont.) 


how  the  U.S.  immigration  system  has  failed 
to  safeguard  immigrants  in  detention  who 
have  mental  disabilities,  estimated  to  be  15% 
of  the  ICE  detainee  population.  The  report 
documented  how  even  U.S.  citizens  with 
mental  disabilities,  unable  to  prove  their  citi- 
zenship, have  been  deported,  and  cited  other 
cases  where  immigrants  were  left  in  detention 
indefinitely  without  proper  medical  care. 

A federal  class-action  lawsuit  is  cur- 
rently pending  that  alleges  immigrants  with 
mental  disabilities  have  been  mistreated  by 
ICE  officials,  denied  proper  mental  health 
care  and  denied  access  to  legal  counsel  to 
address  their  grievances.  See:  Frcmco-Gon- 
za/ez  v.  Napolitano,  U.S.D.C.  (C.D.  Cal.), 
Case  No.2:10-cv-02211-DMG-DTB.The 
plaintiffs  are  represented  by  the  Northwest 
Immigrant  Rights  Project,  the  ACLU, 
Public  Counsel,  Mental  Health  Advocacy 
Services  and  the  Los  Angeles  law  firm  of 
Sullivan  & Cromwell,  LLP. 

It  was  not  until  May  2011  that  the 
Board  of  Immigration  Appeals  created 
guidelines  for  dealing  with  detained  im- 
migrants who  are  mentally  ill. 

Prison  Legal  News  has  reported  nu- 
merous cases  in  which  immigrants  held  in 
ICE  detention  facilities  have  been  denied 
adequate  medical  treatment,  including  the 
case  of  Erancisco  Castaneda,  whose  penile 
cancer  went  untreated  while  he  was  in  ICE 
custody,  resulting  in  the  amputation  of  his 
penis  and  his  subsequent  death.  [See:  PLN, 
June  2011,  p.24;  April  2010,  p.46;  Sept.  2008 , 
p.32].  Medical  care  within  the  immigration 
detention  system  has  been  condemned  by 
Physicians  for  Human  Rights  [See:  PLN, 
Dec.  2011,  p.40]  and  has  resulted  in  suc- 
cessful lawsuits  [See:  PLN,  Nov.  201 1 , p.3  8] , 
while  the  number  of  immigrants  who  have 
died  in  ICE  custody  - and  the  failure  of 
ICE  and  its  private  contractors  to  accurately 
disclose  those  deaths  - has  led  to  widespread 
criticism.  [See:  PLN,  Nov.  2009,  p.26;  Feb. 
2009,  p.10;  Sept.  2008,  p.30]. 

Not  to  mention  the  sexual  abuse  of 
immigrants  by  detention  facility  employees. 
[See:  PLN,  Dec.  2011,  p.42]. 

Additionally,  in  a November  2011  arti- 
cle, Washington  Post  writer  Esther  J.  Cepeda 
commented  on  another  black  eye  for  the 
U.S.  immigration  system,  highlighted  in 
a report  by  the  Applied  Research  Center 
titled  “Shattered  Families:  The  Perilous 


Intersection  of  Immigration  Enforcement 
and  the  Child  Welfare  System.” 

The  study,  according  to  Cepeda,  “is  the 
first  ...  illustrating  how  frequently  parents 
and  children  are  separated  when  they’re 
caught  up  in  immigration  detention  sys- 
tems.” The  report  found  that  as  a result  of 
its  detention  policies,  ICE  separated  more 
than  46,000  immigrant  parents  from  their 
U.S.  citizen  children  in  the  first  six  months 
of  2011,  resulting  in  5,100  children  being 
placed  in  foster  care.  Cepeda  called  this 
policy  evidence  of  “moral  bankruptcy.” 

Recent  Developments 
and  Future  Reforms 

Beginning  in  February  2013,  something 
unusual  happened:  ICE  began  releasing 
hundreds  of  detained  immigrants,  total- 
ing 2,228  nationwide  - an  unprecedented 
mass  release.  Was  it  because  ICE  had  sud- 
denly realized  the  folly  of  detaining,  for 
lengthy  periods  of  time,  immigrants  who 
had  committed  civil  immigration  viola- 
tions or  low-level  offenses  such  as  traffic 
infractions?  Did  the  releases  indicate  a 
sudden  shift  in  U.S.  immigration  policy? 
Unfortunately  not. 

Instead,  the  release  of  thousands  of 
immigrants  apparently  was  a gambit  in  the 
ongoing  struggle  between  the  White  House 
and  Congress  over  the  looming  sequester. 
Absent  agreement  on  budget  reductions, 
the  sequester  would  require  automatic, 
mandatory  spending  cuts  for  most  federal 
agencies,  including  ICE.  Immigration  offi- 
cials claimed  that  the  releases,  in  advance  of 
the  sequester  deadline,  were  to  ensure  that 
ICE  could  accommodate  the  mandatory 
budget  cuts.  ICE  Director  John  T.  Morton 
said  the  releases  were  for  “solely  budgetary 
reasons.”  However,  critics  contended  they 
were  used  as  a blunt  bargaining  tactic  to 
force  Congress  to  the  table  on  a federal 
budget  compromise. 

If  the  mass  releases  from  ICE  deten- 
tion facilities  - which  infuriated  members 
of  Congress,  mostly  Republicans  - was  a 
tactical  ploy,  then  it  failed.  No  compromise 
was  reached  and  the  sequester  went  into  ef- 
fect on  March  1,2013.  But  the  releases  did 
achieve  the  unintended  goal  of  providing 
ammunition  to  advocates  seeking  a reduc- 
tion in  immigration  detention. 

“ICE’s  stated  justification  for  the 
releases  - that  it  had  determined  these 
individuals  could  be  ‘placed  on  an  appropri- 
ate, more  cost-effective  form  of  supervised 


release’  — raises  a fundamental  question, 
posed  among  others  by  [DHS]  Secre- 
tary Janet  Napolitano  herself:  why  were 
these  individuals  detained  in  the  first  place?” 
asked  the  ACLU. 

Which  is  a question  that  equally  could 
be  applied  to  thousands  of  other  immi- 
grants held  in  detention  facilities  pending 
deportation  hearings  despite  having  no 
criminal  records  and  being  low  flight  risks. 
Why  haven’t  they  been  released  on  com- 
munity supervision? 

For  decades  our  nation’s  immigration 
policies  have  been  implemented  with  little 
or  no  regard  for  the  resulting  financial  and 
social  costs.  With  the  economic  downturn 
well  into  its  fifth  year,  perhaps  that  will 
now  change.  Integral  to  reforming  our  im- 
migration system  is  addressing  the  practice 
of  using  private,  for-profit  companies  to 
operate  detention  facilities  - particularly 
considering  the  amount  of  money  those 
companies  spend,  through  campaign  dona- 
tions and  lobbying,  to  influence  lawmakers 
who  formulate  immigration  policy. 

“I  think  that  when  people  are  being 
heavily  lobbied  and  when  there’s  financial 
interests  involved  and  when  our  represen- 
tatives are  benefiting  from  those  financial 
interests  directly  through  lobbying,  it  com- 
promises their  ability  to  do  what’s  right  for 
taxpayers  and  immigrant  families,”  noted 
Maria  Rodriquez,  executive  director  of  the 
Florida  Immigrant  Coalition. 

In  short,  effective  immigration  re- 
form will  require  removing  the  financial 
incentives  and  profit  motive  from  our 
immigration  enforcement  and  detention 
system.  Removing  immigration  issues  from 
the  arena  of  destructive  politics  would  also 
be  a major  improvement,  but  even  less  likely 
to  happen.  PI 

Sources:  Detention  Watch  Network,  New 
York  Times,  www.indystar.com,  Houston 
Chronicle,  Associated  Press,  New  York  Daily 
News,  Mother  Jones,  Hufjjigtoii  Post,  The 
Star-Ledger,  www.nj.com,  www. counter- 
punch, Atlanta  Journal  Constitution,  www. 
colorlines,  com,  www.grassrootsleadership.  org, 
www.  truth  dig.  com,  www.  mclatchydc.  com, 
www.cjr.org, www.truth-out.org,  www.ab- 
cnews.go.com,  www.federaltimes.com,  www. 
pewhispanic. org,  www.  immigrationforum. 
org,  www.californiawatch.org,  www.aclu. 
org,  www.inthesetimes.com,  Washington  Post, 
www.  businessinsider.  com,  www.  cnji.  com, 
www.humanrightsfirst.  org 
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Anti-Immigrant  Arizona  Sheriff  Outed  by  His  Mexican  Ex-Boyfriend 


Paul  Babeu,  Sheriff  of  Pinal  County, 
Arizona  and  a former  police  officer, 
was  a rising  Republican  star  within  the 
state  in  2012  - crusading  in  support  of 
the  anti-immigrant  legislation  SB1070, 
co-chairing  Arizona’s  campaign  for  Mitt 
Romney’s  presidential  bid  and  espousing 
the  so-called  family  values  that  appealed 
to  his  conservative  base. 

However,  his  status  as  a contender  for  a 
seat  in  Congress  came  to  a screeching  halt 
in  February  2012,  shortly  after  the  Phoenix 
New  Times  published  an  expose  that  al- 
leged Babeu  had  threatened  his  Mexican 
ex-boyfriend  with  deportation  for  releasing 
details  about  their  relationship  - as  well  as 
photos  of  Babeu  that  were  originahy  posted 
on  a gay  “hookup”  website. 

“I  have  decided  to  end  our  congressio- 
nal campaign  and  seek  re-election  as  Pinal 
County  sheriff,”  Babeu  said  in  a personal 
message  to  his  friends  and  supporters  on 
May  11, 2012.  He  postured  that  in  Wash- 
ington, D.C.  he  would  be  “just  one  of  435 
voices”  in  the  House  of  Representatives, 
while  as  sheriff  of  Pinal  County  - a mostly 


rural  area  about  an  hour  southeast  of  Phoe- 
nix - he  could  have  a greater  impact. 

Babeu  made  no  mention  of  the  news 
reports  about  his  alleged  threat  to  deport  his 
former  lover  Jose  Orozco,  which  had  made  it 
nearly  impossible  for  him  to  raise  money  to 
run  for  a seat  representing  Arizona’s  unshak- 
ably  conservative  4th  District,  or  to  make 
public  appearances  without  facing  questions 
about  his  sexuality  or  the  ongoing  investiga- 
tion into  his  ex-boyfriend’s  ahegations. 

“To  use  a position  of  authority  ...  and 
make  legal  threats  opens  a Pandora’s  box 
of  ethics  issues  for  any  law  enforcement 
person  or  any  elected  person.  In  this  case, 
he’s  both,”  noted  criminal  defense  attorney 
Antonio  Bustamante. 

Three  months  prior  to  bowing  out 
of  the  congressional  race,  Babeu  held  a 
press  conference  outside  the  Pinal  County 
Sheriff’s  Office,  where  he  was  surrounded 
by  deputies,  employees  and  campaign  sup- 
porters. He  spent  most  of  the  hour-long 
press  conference  denying  that  he  threatened 
his  Mexican-national  ex-boyfriend,  though 
he  acknowledged  he  was  gay. 


He  then  complained  that  the  media  - 
specifically  the  Phoenix  New  Times,  which 
has  long  been  opposed  to  anti-immigration 
rhetoric  from  the  hkes  of  Babeu,  Maricopa 
County  Sheriff  Joe  Arpaio  and  ousted 
former  state  Senator  Russell  Pearce  (the 
sponsor  of  SB  1070)  - had  used  “baseless” 
ahegations  to  opportunistically  disclose  his 
sexual  orientation. 

“This  whole  rumor,  this  whole  idea 
of  who  I am  in  my  private  life  has  been 
shopped  around,”  Babeu  told  reporters  in 
February  2012,  a day  after  the  scandal  broke. 
“This  was  a way,  the  hook,  of  how  this  could 
be  brought  out,  and  to  mahgn  and  attack 
a sheriff  who  does  stand  for  conservative 
principles,  who  does  enforce  the  law.” 

The  accusations,  he  added,  “are  ab- 
solutely, completely  false  - except  for  the 
issues  that  refer  to  me  as  being  gay.  Because 
that’s  the  truth,  I am  gay.” 

Jose  Orozco,  who  had  worked  as  a cam- 
paign volunteer  for  the  sheriff  from  2008 
to  2011,  managing  Babeu’s  website  and 
Facebook  page,  was  in  possession  of  several 
text  messages  and  photos  of  Babeu  wearing 
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20  -25  Photo's--$2.00  per  envelope 


FREE  CATALOG??? 


You  read  it  right!  Just  send  a self 
addressed  stamped  envelope  to  us 
at  the  address  below 
and  we’ll  send  to  you  ONE  SAMPLE 
CATALOG  (One  per  costumer)  with 
84  gorgeous  girls  in  full  color. 
ACT  NOV\rASrrHIS  OFFER  WILL  NOT 
BE  AROUND  LONG!! 
BRANLETTES 
FREE  CA  TALOG  OFFER 
P.O.  BOX:  5765 
Baltimore,  Md.  21282 


REMEMBER:  YOU  BOUGHT  IT,  IT’S  YOURS, 

WHETHER  IT  GETS  THROUGH  YOUR  MAILROOM  OR  NOT!  NO  REFUNDS  OR  EXCHANG- 
ES. IF  YOUR  PURCHASE  IS  RETURNED  TO  US  AND  REMAINS  FOR  14  CALENDAR  DAYS 
UNCLAIMED,  WE  WILL  RETURN  TO  OUR  STOCK. 
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Arizona  Sheriff  Outed  (cont.) 


only  a pair  of  tight  underwear  - photos  the 
sheriff  had  posted  on  www.adam4adam. 
com,  a gay  dating  site.  His  user  name  was 
reportedly  “studboil.”  When  Jose  refused 
to  sign  a confidentiality  agreement  saying 
that  he  wouldn’t  disclose  the  details  of  his 
relationship  with  Babeu,  the  sheriff  alleg- 
edly threatened  to  have  him  deported. 

“You  can  never  have  business  after  this 
and  you  will  harm  me  and  many  others  in 
the  process  ...  including  yourself  and  your 
family,”  Babeu  wrote  in  a text  message  to 
Jose  in  late  2011.  He  also  told  his  ex-lover, 
“You  have  crossed  the  line.  Better  get  an 
attorney.  You  [sic]  brother  will  also  be  con- 
tacted.’’Their  years-long  relationship  ended 
in  September  2011  when  Orozco  thought 
that  Babeu  was  cheating  on  him. 

“Jose  retained  our  law  firm  after  he 
was  contacted  by  Sheriff  Babeu’s  attorney, 
because  he  felt  intimidated  and  needed 
someone  to  help  protect  his  rights, ’’Phoenix 
lawyer  Melissa  Weiss-Riner  said  in  a state- 
ment. Orozco  was  apparently  in  the  U.S. 
legally  on  a visa,  though  Babeu’s  attorney 
incorrectly  claimed  the  visa  had  expired. 

Babeu  gained  a measure  of  national 
stature  four  years  ago  when  he  campaigned 
with  U.S.  Senator  John  McCain  for  a fence 
along  Arizona’s  southern  border  to  keep 
out  illegal  immigrants;  he  was  also  a minor 
figure  in  Romney’s  presidential  campaign. 
But  after  Jose’s  allegations  became  public, 
Babeu  quickly  resigned  from  his  position 
with  the  Romney  camp. 

Arpaio  - the  self-proclaimed  “toughest 
sheriff  in  America”  - was  a longtime  ally 
of  Babeu,  as  both  men  have  used  the  racial 
politics  of  the  immigration  issue,  including 
SB  1070,  to  further  their  careers  and  keep 
their  jails  filled  with  Mexican  immigrants. 
But  after  Babeu  was  outed,  Arpaio  dis- 
tanced himself. 

“All  I can  say  is  he’s  the  sheriff  of  Pinal 
County,  and  it’s  up  to  him  to  face  his  issues, 
not  me,”  Arpaio  said,  adding  that  Babeu  had 
been  “begging”  for  an  endorsement  in  the 
congressional  primary  for  the  4th  District 
before  dropping  out  of  the  race. 

On  August  31 , 2012,  Arizona  Attorney 
General  Tom  Horne’s  office  announced 
that  no  charges  would  be  filed  against 
Babeu  for  threatening  Orozco,  or  against 
Orozco,  whom  Babeu  accused  of  stealing 
his  online  identify  and  hacking  into  his 


websites.  Horne  had  recused  himself  from 
the  investigation,  which  was  conducted  by 
Solicitor  General  Dave  Cole. 

Babeu  was  re-elected  Sheriff  of  Pinal 
County  on  November  6, 2012. 

Prison  Legal  News,  represented  by  the 
law  firm  of  Rosen  Bien  Galvan  &Grunfeld 
LLP,  the  ACLU  of  Arizona  and  Human 
Rights  Defense  Center  general  counsel 
Lance  Weber,  is  currently  suing  Sheriff 
Babeu  and  Pinal  County  for  censoring 


For  decades, tough-on-crime  rheto- 
ric  has  convinced  taxpayers  to  finance 
ballooning  prison  budgets  with  no  ques- 
tions asked.  But  the  price  tag  of  mass 
incarceration  has  so  grossly  surpassed  state 
corrections  budgets  that  legislators  across 
the  country  have  become  adept  at  paying 
prison-related  costs  from  other  sources, 
thereby  making  their  prison  budgets  seem 
smaller  than  they  actually  are. 

A report  from  the  Vera  Institute  of 
Justice  illuminates  this  problem  by  revealing 
that  states  pay,  on  average,  14%  more  for 
prison-related  expenses  than  reflected  by 
corrections  budgets.  In  40  states  surveyed 
by  Vera  researchers,  total  prison  costs  for 
fiscal  year  2010  were  $38.8  billion  - $5.4 
billion  higher  than  the  states’  collective 
prison  budgets. 

“States’  corrections  spending  - in- 
cluding prisons,  as  well  as  probation  and 
parole  - has  nearly  quadrupled  in  the  past 
two  decades,”  according  to  the  Vera  re- 
port. Those  figures  make  incarceration  the 
fastest-growing  budget  item  on  the  state 
level  after  Medicaid. 

Financial  resources  that  could  be  used 
for  K-12  education,  health  care,  affordable 
housing  and  other  community  services 
instead  find  their  way  into  prison  coffers 
to  pay  for  guards’  pension  plans,  fringe 
benefits  and  retiree  health  plans,  as  well  as 
other  corrections  costs. 

“As  states  continue  to  deal  with  serious 
budget  constraints,  it’s  critical  that  policy 
makers,  corrections  officials,  taxpayers  and 
legislators  know  exactly  what  their  prisons 
cost,”  noted  Vera  Institute  director  Michael 
Jacobson.  “Many  states  are  moving  toward 
reserving  incarceration  for  the  most  danger- 
ous people  and  using  proven  strategies  to 
improve  public  safety  at  a lower  cost.” 


PLN  at  the  county’s  jail.  A spokesman 
for  the  Sheriff’s  office  claimed  that  PLN’s 
publications  had  been  rejected  by  the  jail’s 
mailroom  “in  error.”  See:  Prison  Legal  News 
v.  Babeu,  U.S.D.C.  (D.  Ariz.),  Case  No. 
2:ll-cv-01761-GMS  [PLN,  Oct.  2011, 
p.36].  FJ 

Sources:  Phoenix  New  Times,  Arizona 
Republic,  www.huffingtonpost.com,  www. 
myfoxphoenix.com.  Associated  Press 


Funded  by  the  Pew  Center  on  the 
States’ Public  Safety  Performance  Project, 
Vera  researchers  calculated  the  total  cost 
of  prison  operations  by  analyzing  publicly 
available  data  and  soliciting  information 
from  all  50  state  corrections  departments 
in  August  2011.  Ultimately,  40  states  agreed 
to  participate  in  the  survey. 

Connecticut  topped  the  participating 
states  by  spending  34%  more  on  its  prisons 
than  reflected  in  its  corrections  budget,  which 
cost  taxpayers  an  additional  $316,169  in  FY 
2010.  Five  other  states  - Illinois,  Missouri, 
New  York,  Pennsylvania  and  Texas  - spent 
between  20%  and  32.5%  more  on  prisons 
than  their  corrections  budgets. 

Another  18  states,  including  California, 
were  between  5%  and  19.9%  over  budget; 
California’s  externalized  prison  costs 
amounted  to  over  $969,000.  Total  prison 
expenses  exceeded  corrections  budgets  by 
less  than  5%  in  sixteen  other  states,  with 
Arizona’s  total  costs  (just  over  $1  billion) 
coming  in  at  less  than  1%  over  budget  - the 
lowest  of  any  of  the  survey  respondents. 

The  Vera  report  found  that  11  types 
of  prison  costs  are  not  usually  included 
in  states’  corrections  budgets.  Some  costs, 
including  employee  benefits  and  taxes, 
prison  construction  and  renovation,  and 
contracts  with  private  prison  companies, 
are  “budgeted  centrally  for  administrative 
purposes.”  In  many  states,  a portion  of  the 
costs  for  prisoner  hospital  care  and  prisoner 
education/ vocational  training  are  funded 
through  other  state  agencies.  And  in  21 
states,  pensions  for  prison  personnel  are 
simply  underfunded,  as  are  retiree  health 
care  benefits  in  30  states. 

Among  the  states  that  participated  in 
the  survey  - representing  1.2  million  of  the 
nation’s  1.4  million  state  prisoners  - Vera 
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found  that  the  total  annual  per-prisoner 
cost  to  taxpayers  averaged  $31,166,  rang- 
ing from  $14,603  per  year  in  Kentucky  to 
$60,076  per  year  in  New  York. 

The  report’s  authors  contend  that 
the  survey  provides  an  “apples  to  apples 
comparison  of  state  prison  costs  because 
it  standardizes  the  measure  and  counts  the 
comprehensive  costs  to  taxpayers  in  every 
state. ’’The  point  is  an  important  one  because 
policy  makers  are  apt  to  compare  states’ per- 
prisoner  spending,  and  push  for  lowering 
costs  in  their  own  states  accordingly. 

Vera  warned,  however,  that  per-pris- 
oner costs  “do  not  measure  how  effective 
spending  is. They  merely  measure  spending 
itself.”  Lowering  per-prisoner  costs  “may 
invite  poorer  outcomes  in  terms  of  safety 
and  recidivism.” 

To  cut  costs  while  maintaining  public 
safety,  the  Vera  report  recommended  that 
policy  makers  trying  to  trim  budgets  look 
to  states  like  Kentucky, Mississippi,  Kansas 
and  Hawaii  for  successful  strategies. 

In  2007,  for  example,  Kansas  and  Texas 
employed  a “justice  reinvestment” initiative 
that  reduced  prison  costs  and  reinvested 
part  of  the  resulting  savings  into  decreasing 


recidivism.  [See:  PLN,  Nov.  2009,  p.18]. 
In  2008,  Mississippi  took  the  drastic  but 
commendable  step  of  reducing  the  percent- 
age of  sentences  that  nonviolent  offenders 
must  serve  before  parole  eligibility  from 
85%  to  25%. 

Hawaii’s  Opportunity  Probation  with 
Enforcement  (HOPE)  punishes  parolees 
and  probationers  who  fail  drug  tests  or 
commit  technical  violations  with  a “swift 
and  certain”  short  stint  in  jail  rather  than  a 
trip  back  to  prison,  reducing  new  arrests  and 
positive  drug  screens  by  50%.  And  in  2011, 
Kentucky  revised  its  sentencing  laws  for 
nonviolent  offenses  to  distinguish  between 
serious  and  non-serious  crimes,  including 
eliminating  some  sentence  enhancements 
for  subsequent  drug  possession  offenses. 

“Many  of  these  reforms  require  some 
upfront  investment, but  present  the  great- 
est opportunities  for  budget  savings  over 
the  long  run  while  also  enhancing  public 
safety,”  stated  Peggy  McGarry,  Director  of 
Vera’s  Center  on  Sentencing  and  Correc- 
tions. “Knowing  the  taxpayer  cost  of  any 
public  safety  option  is  important  - espe- 
cially now.  But  it  is  just  as  important  to 
examine  and  weigh  those  costs  against  the 


benefits  they  promise  to  deliver.” 


Source:  “The  Price  of  Prisons:  What  Incarcera- 
tion Costs  Taxpayers,  ” Vera  Institute  of  Justice 
( January  2012) 
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AS  WE  PUBLISH  OUR  SECOND  ISSUE  WITH 

PLN’s  new  design,  the  feedback  we 
have  received  so  far  has  been  overwhelm- 
ingly positive,  including  with  respect  to 
our  expanded  size.  The  additional  pages  are 
important  as  they  allow  us  to  include  even 
more  news  and  legal  content. 

I would  like  to  remind  readers  who 
have  direct  or  indirect  Internet  access  that 
PLN’s  website,  www.prisonlegalnews.org,  is 
the  most  comprehensive  site  when  it  comes 
to  detention  facility  litigation  and  news. 
Every  issue  of  PLN  is  online  and  we  have 
over  26,000  articles  in  our  website  database, 
including  the  largest  collection  of  detention 
facility  verdicts  and  settlements  available 
anywhere.  Our  brief  bank  contains  around 
6,000  legal  pleadings,  from  complaints  and 
briefs  to  motions  and  more.  With  over  23 
years  of  data,  we  have  a substantial  amount 
of  information  on  prisons,  jails  and  criminal 
justice-related  topics. 

The  Campaign  for  Prison  Phone  Jus- 
tice continues  to  move  forward.  As  this  issue 
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From  the  Editor 

by  Paul  Wright 

goes  to  press  more  than  700  prisoners  have 
contacted  the  FCC  to  request  caps  on  in- 
terstate prison  phone  rates.  Prisoners’ family 
members  have  submitted  many  comments, 
too.  The  letters  are  eloquent  in  pointing  out 
the  inherent  injustice  and  unfairness  of  the 
current  status  quo,  in  which  prison  phone 
companies  profit  while  prisoners  and  their 
families  sufFer  financially.  PLN  and  several 
other  organizations  filed  detailed  comments 
with  the  FCC  on  March  25, 2013,  asking 
that  the  FCC  cap  interstate  prison  phone 
rates  at  $.05  per  minute  with  no  additional 
fees  or  surcharges. 

We  have  devoted  an  enormous  amount 
of  time  and  effort  to  gathering  the  hard  data 
required  to  support  our  FCC  comment  - 
including  updated  state-by-state  prison 
phone  rates  and  commission  percentages 
and  amounts  - and  putting  it  into  an 
easily-digestible  format.  Only  PLN  and  the 
telecom  industry  have  such  comprehensive, 
current  data  concerning  prison  phone  calls, 
and  the  latter  is  not  eager  to  share  it.  We 
hope  to  be  able  to  declare  a victory  in  the 
Campaign  for  Prison  Phone  Justice  in  the 
near  future,  then  can  begin  to  focus  atten- 
tion on  individual  states  to  lower  the  cost  of 
in-state  calls  made  from  prisons  and  jails. 

New  subscribers  should  note  that  PLN 
also  publishes  books,  and  we  currently  have 
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two  titles  in  print:  the  Prisoners'  Guerrilla 
Handbook  to  Correspondence  Programs  in  the 
U.  S.  and  Canada  and  The  Habeas  Citebook: 
Ineffective  Assistance  of  Counsel.  Both  are 
written  by  current  or  former  prisoners;  see 
our  book  store  list  on  pages  61-62. 

We  are  seeking  new  titles  to  publish, 
specifically  non-fiction  self-help  and  refer- 
ence books  useful  to  prisoners.  PLN  pays 
the  most  competitive  royalties  in  the  pub- 
lishing business.  If  you  are  a qualified  author 
with  a solid  book  proposal,  or  know  one, 
please  contact  us  and  direct  your  proposal 
to  Susan  Schwartzkopf,  our  book  project 
director.  Keep  the  proposal  to  one  page;  if 
it’s  of  interest  we  will  respond  with  addi- 
tional questions.  Titles  should  be  on  topics 
that  appeal  to  prisoners  on  a national  level, 
and  we  require  manuscript  submissions  in 
electronic  format  if  we  decide  to  publish 
the  book. 

Last,  but  certainly  not  least,  prison  and 
jail  officials  across  the  country  continue  to 
censor  PLN.  Ironically,  the  more  successes 
we  achieve  in  court  when  challenging  un- 
constitutional censorship  practices,  the 
more  we  are  censored.  We  take  censorship 
of  PLN  and  the  materials  we  distribute  very 
seriously.  Often,  prison  and  jail  staff  never 
bother  to  inform  us  that  they  have  rejected 
our  publications.  If  you  are  notified  that 
anything  sent  to  you  by  PLN  or  the  Human 
Rights  Defense  Center  has  been  censored 
or  rejected,  please  mail  us  a copy  of  the  no- 
tice you  received  and  file  grievances,  appeals 
or  other  available  administrative  remedies, 
then  send  us  any  responses. 

Last  February  we  had  a bench  trial 
in  Portland,  Oregon  challenging  the  Co- 
lumbia County  Jail’s  postcard-only  policy. 
[See:  PLN,  March  2013,  p.51].  We  are 
also  scheduled  to  go  to  trial  in  Florida  in 
August  2013  in  a lawsuit  challenging  a 
statewide  ban  on  PLN,  purportedly  due  to 
our  advertising  content.  Even  states  that 
are  currently  under  PLN  consent  decrees 
or  injunctions,  such  as  California,  continue 
to  be  problematic.  Therefore,  please  keep 
us  informed  if  you  are  not  receiving  PLN’s 
publications.  It  is  pointless  to  publish 
a magazine  that  doesn’t  reach  its  target 
audience. 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe, 
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Los  Angeles  Jail  Undersheriff  Steps  Down 


PLN’s  March  2013  cover  story 
detailed  a long-standing  pattern  of  abuse 
and  corruption  in  the  nation’s  largest  jail 
system,  operated  by  the  Los  Angeles  County 
Sheriff’s  Department  (LASD).  Some  of 
that  misconduct  was  attributed  to  LASD 
UndersherifFPaul  K.  Tanaka,  the  right-hand 
man  of  Sheriff  Leroy  “Lee”  Baca. 

In  fact,  in  its  final  report  released  in 
September  2012,  the  Citizens’ Commission 
on  Jail  Violence  stated  that  Tanaka,  who 
has  a tattoo  representing  a deputy  “gang” 
called  the  V ikings,  had  “engaged  in  conduct 
that  undermined  supervision  of  aggressive 
deputies  and  promoted  an  environment 
of  lax  and  untimely  discipline  of  deputy 
misconduct.” 

“The  troubling  role  of  UndersherifF 
Tanaka  cannot  be  ignored,”  the  report 
added.  “Not  only  did  he  fail  to  identify  and 
correct  problems  in  the  jails,  he  exacerbated 
them.  The  Commission  learned  about  his 
ill-advised  statements  and  decisions  from 
a wide  array  of  witnesses  and  sources.  Over 
the  course  of  several  years,  the  Undersher- 
iff  encouraged  deputies  to  push  the  legal 


boundaries  of  law  enforcement  activities 
and  created  an  environment  that  discour- 
aged accountability  for  misconduct.  His 
repeated  statements  that  deputies  should 
work  in  an  undefined  ‘grey’  area  contributed 
to  a perception  by  some  deputies  that  they 
could  use  excessive  force  in  the  jails  and  that 
their  aggressive  behavior  would  not  result 
in  discipline.” 

Additionally,  Undersheriff  Tanaka 
was  reportedly  named  in  an  investigation 
into  efforts  by  LASD  staff  to  transfer  an 
incarcerated  FBI  informant  to  different  jail 
facilities  under  different  names,  to  conceal 
him  from  federal  agents. 

In  his  response  to  criticisms  by  the 
Commission,  Sheriff  Baca  indicated  that 
Tanaka  would  no  longer  have  supervision 
over  LASD  jail  operations.  However,  on 
March  6,2013,  to  the  shock  of  many  LASD 
insiders  who  had  known  and  worked  under 
Tanaka  for  decades,  Sheriff’s  Department 
officials  announced  that  Tanaka  was  retiring 
effective  August  1.  He  had  served  with  the 
LASD  for  33  years. 

He  has  also  served  as  the  mayor  of  the 


City  of  Gardena,  and  was  re-elected  to  a 
third  term  just  days  before  announcing  his 
retirement.  Until  recently,  following  the 
release  of  the  Commission’s  report,  both 
Tanaka  and  Baca  had  received  campaign 
contributions  from  LASD  employees, 
which  had  been  criticized  as  a means  of 
currying  favor  and  political  patronage,  and 
creating  conflicts  of  interest. 

Tanaka  said  his  departure  from  the 
Sheriff’s  Department  was  voluntary, 
though  it  was  reportedly  in  conjunction 
with  an  “uneasy  rift”  with  Sheriff  Baca. 
LASD  spokesman  Steve  Whitmore  stated 
Tanaka’s  decision  to  step  down  was  not 
related  to  violence  and  abuse  by  deputies 
in  the  county’s  jail  system. 

The  Undersheriff  will  be  missed  - not 
by  the  prisoners  and  former  prisoners  who 
were  brutalized  by  deputies  under  his  com- 
mand, but  by  LASD  administrative  officials 
who  relied  on  Tanaka  to  manage  the  depart- 
ment’s 12.5  billion  annual  budget. 

Sources:  www.laobserved.com,  Los  Angeles 
Times,  www.witnessla.com 
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A 'Nobody's'  Legacy:  How  a Semi-literate 
Ex-con  Changed  the  Legal  System 

byM.  Alex  Johnson  and  Vidya  Rao,  NBC  News 


If  you’ve  heard  of  Clarence  Earl 
Gideon  at  all,  it’s  probably  because  of  a 
movie  you  had  to  watch  in  school.  He  de- 
serves better,  though,  because  50  years  ago 
he  fundamentally  changed  the  American 
legal  system  and  your  rights  if  you  are  ac- 
cused of  a state  crime. 

In  Gideon  v.  Wainwright,  a unanimous 
Supreme  Court  declared  on  March  18, 
1963,  that  the  states  were  required  to  pro- 
vide legal  counsel  for  defendants  in  felony 
cases  who  could  not  afford  an  attorney. 
In  doing  so,  it  accepted  the  reasoning  of 
a poorly  educated  Florida  gambler  and 
ex-con  who  wrote  out  his  habeas  corpus 
petition  to  the  court  by  hand. 

Federal  courts  had  been  required  to 
provide  counsel  for  indigent  defendants  in 
felony  cases  since  1938.  But  over  the  next 
25  years,  the  Supreme  Court  let  several 
opportunities  pass  by  to  impose  the  same 
rule  on  state  courts,  which  had  discretion 
to  develop  their  own  ways  to  ensure  a fair 
trial  in  cases  that  didn’t  involve  the  death 
penalty. 

“If  an  obscure  Florida  convict  named 
Clarence  Earl  Gideon  had  not  sat  down 


in  prison  with  a pencil  and  paper  to  write 
a letter  to  the  Supreme  Court,  and  if  the 
Supreme  Court  had  not  taken  the  trouble 
to  look  at  the  merits  in  that  one  crude 
petition  among  all  the  bundles  of  mail  it 
must  receive  every  day,  the  vast  machin- 
ery of  American  law  would  have  gone  on 
functioning  undisturbed,”  Robert  Kennedy, 
then  the  U.S.  Attorney  General,  said  in  an 
address  in  Boston  later  that  year. 

“But  Gideon  did  write  that  letter,”  he 
said.  “The  court  did  look  into  his  case.  He  was 
retried  with  the  help  of  competent  defense 
counsel,  found  not  guilty  and  released  from 
prison  after  two  years  of  punishment  for  a 
crime  he  did  not  commit.  And  the  whole 
course  of  legal  history  has  been  changed.  I 
know  of  few  better  examples  than  that  of  a 
democratic  principle  in  action.” 

Today,  indigent  defendants  are  legally 
guaranteed  representation  across  the  U.S. 
But  in  the  50  years  since  the  decision,  the 
quality  of  their  representation  has  been 
called  into  doubt.  In  a new  book  timed  to 
mark  the  anniversary,  Chasing  Gideon , au- 
thor Karen  Houppert  argues  that  “we  have 
not  delivered  on  the  promise  of  Gideon.” 

“These  public  defenders  I talked  to 
were  looking  at  200  felony  cases  or  225 
misdemeanor  cases  for  a single  attor- 
ney,” Houppert,  a former  staff  writer  for 
The  Village  Voice  and  media  fellow  at 
the  Kaiser  Family  Foundation,  said. 

“As  a result,  they’re  forced  to  per- 
suade people  to  plead  guilty  without 
investigating  what  actually  happened, 
without  talking  to  a single  witness  in 
the  case,”  she  said.  “There  are  thousands 
of  people  languishing  in  jail  without 
a lawyer  - and  thanks  to  budget  con- 
straints, people  aren’t  really  getting 
their  day  in  court  with  a lawyer  stand- 
ing there  defending  them.” 

A Court  Looking 
for  an  Opening 

Clarence  Earl  Gideon,  50,  was 
arrested  June  3, 1961,  after  about  $5  in 
change  and  some  beer  and  soda  were 
stolen  from  a pool  room  in  Panama 
City,  Florida.  Representing  himself  be- 
cause the  trial  judge  rejected  his  request 


for  a court-appointed  lawyer,  Gideon  was 
convicted  August  4,  1961,  of  breaking  and 
entering  with  intent  to  commit  petty  larceny. 
He  was  sentenced  to  five  years  in  prison. 

While  in  prison,  Gideon  read  up  on 
the  law,  and  he  became  convinced  that 
the  federal  requirement  to  provide  counsel 
had  to  apply  to  the  states  through  the  14th 
Amendment,  which  courts  have  long  held 
extended  the  Bill  of  Rights  to  the  states. 

Hitting  a roadblock  when  he  sought 
help  first  from  the  FBI  and  then  from  the 
Florida  Supreme  Court,  Gideon  - probably 
with  the  assistance  of  his  cellmate,  Joseph 
Peel,  a lawyer  who  had  been  convicted  of 
killing  a judge’s  wife  - mailed  a handwrit- 
ten five-page  petition  in  January  1962  to 
the  U.S.  Supreme  Court,  which  agreed  to 
hear  his  appeal. 

(The  case  has  gone  down  in  memory  as 
Gideon  v.  Wainwright,  thanks  to  the  book 
Gideons  Trumpet  by  Anthony  Fewis  and  the 
1980  TV  movie  of  the  same  name  starring 
Henry  Fonda.  But  right  up  until  the  court 
reached  its  decision,  it  was  actually  called 
Gideon  v.  Cochran  - Fouie  F.  Wainwright 
became  famous  as  the  respondent  only 
because  he  replaced  H.G.  Cochran  as  direc- 
tor of  the  Florida  Division  of  Corrections 
after  the  court  heard  arguments  on  January 
15,1963). 

Bruce  Jacob,  the  assistant  state  attorney 
general  who  argued  Florida’s  side,  believed 
the  court  was  looking  for  a chance  to 
overturn  a 1942  case  called  Betts  v.  Brady, 
in  which  it  declined  to  impose  an  absolute 
rule  requiring  legal  representation  for  every 
indigent  criminal  defendant  in  noncapital 
cases,  he  wrote  in  a 2003  paper  for  the 
Stetson  University  Faw  Review  on  the  40th 
anniversary  of  Gideon. 

His  goal,  he  wrote,  was  to  limit  the 
scope  of  whatever  new  standard  the  court 
came  up  with. 

“We  hoped  ...  that  the  new  rule  would 
not  be  made  retroactive,  because  we  did  not 
want  such  a decision  to  result  in  the  release 
of  large  numbers  of  prisoners  from  the 
state  penitentiary  who  had  been  convicted 
without  counsel,”  he  wrote. 

If  there  was  any  doubt  about  the  court’s 
objectives,  it  was  likely  erased  when  the 
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justices  appointed  Abe  Fortas,  one  of  the 
most  prominent  lawyers  in  America,  to  rep- 
resent Gideon.  Fortas  was  Vice  President 
Lyndon  Johnson’s  personal  lawyer  and  was 
appointed  to  the  Supreme  Court  just  two 
years  later. 

In  a 1969  letter  to  the  Harvard  Law 
Record,  Jacob  wrote  that  it  was  “obvious, 
during  the  argument,  how  deeply  the  court 
was  committed  to  the  overthrow  of  Betts  v. 
Brady  and  its  progeny. 

“Never  in  the  eighteen  cases  which  I 
had  previously  argued  in  the  Florida  Su- 
preme Court  and  other  appellate  courts  had 
I encountered  anything  like  the  zeal  and 
emotion  that  emerged  in  the  questioning. 
Anger  seemed  to  characterize  my  most  re- 
lentless questioner....  Florida’s  position  was 
obviously  hopeless;  my  ten  months  of  work 
devoted  to  the  case  were  of  little  avail.” 

The  decision  came  down  two  months 
later,  written  by  Justice  Hugo  Black,  who 
had  been  on  the  losing  side  of  the  1942 
Betts  decision. 

“From  the  very  beginning,  our  state 
and  national  constitutions  and  laws  have 
laid  great  emphasis  on  procedural  and  sub- 
stantive safeguards  designed  to  assure  fair 


trials  before  impartial  tribunals  in  which 
every  defendant  stands  equal  before  the 
law,”  Black  wrote.  “This  noble  ideal  cannot 
be  realized  if  the  poor  man  charged  with 
crime  has  to  face  his  accusers  without  a 
lawyer  to  assist  him.” 

Five  months  later,  Gideon  was  retried, 
this  time  with  a court-appointed  lawyer. 
The  new  jury  acquitted  him  after  only  an 
hour  of  deliberation. 

'He  had  the  Guts  to  Say: 
"That's  Not  Fair'" 

Clarence  Earl  Gideon  died  of  cancer 
in  1972,  apparently  without  ever  again  run- 
ning into  serious  trouble  with  the  law. 

As  a result  of  Gideon  v.  Wainwright, 
more  than  4,000  Florida  inmates  got 
retrials  or  were  simply  released,  Florida 
corrections  records  show.  (There’s  no  reli- 
able record  of  how  many  retrials  ended  in 
acquittals). 

Jacob  wrote  in  his  2003  law  review 
article  that  even  though  he  was  on  the 
losing  side,  it  was  clearly  the  right  deci- 
sion. Jacob  went  on  to  a distinguished 
legal  career  - which  included  stints  as  a 
public  defender  and  as  an  advocate  for  legal 


reform.  He  taught  at  several  law  schools, 
including  Harvard’s,  and  served  as  dean  of 
the  Stetson  University  College  of  Law  in 
DeLand,  Florida. 

Forty-seven  of  the  50  states  now  have 
statewide  public  defender  offices,  according 
to  the  National  Center  for  State  Courts 
(individual  counties  serve  that  function  in 
Alabama,  Maine  and  Utah). 

Even  if  they’re  not  always  effective, 
those  offices  are  a monumental  legacy  to 
Gideon,  Houppert  said. 

“It’s  incredibly  moving  to  read  Gideon’s 
letters  - he  was  making  such  a good  and 
sincere  argument.  And  it’s  touching  to  me 
that  he  was  somewhat  illiterate  - it’s  full 
of  spelling  mistakes  and  handwritten  in 
pencil,”  she  said. 

“As  Americans,  it’s  moving  to  us  to  see 
someone  take  a stand  against  the  big  guys, 
that  he  had  the  guts  to  say:  ‘That’s  not  fair. 
I’m  an  American,  and  this  isn’t  right.’ 

“It’s  incredible,  because  he  was  nobody.” 

P 

This  article  was  originally  published  by  NBC 
News  07i  March  1 8, 2013  ( www.  usnews.  nbc- 
news.com);  it  is  reprinted  with  permission. 
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Iowa  Pays  Almost  $500,000  to  Fired  Parole,  Prison  Supervisors 

by  Joe  Watson 


Non-union  membership  in  the 
Hawkeye  State  apparently  has  its 
privileges,  at  least  for  parole  and  prison 
officials  in  management  positions. 

Between  August  2011  and  early  2012, 
when  Iowa’s  Public  Employment  Relations 
Board  (PERB)  ruled  in  their  favor,  18 
former  prison  and  parole  supervisors  who 
claimed  they  were  improperly  laid  off  have 
collected  nearly  $500,000  in  back  pay. 

The  issue  concerns  “bumping  rights,” 
which  means  that  since  ascending  the  cor- 
rectional hierarchy  and  becoming  managers, 
the  terminated  employees  argued  their  se- 
niority should  have  made  them  immune  to 
pink  slips,  and  lower-ranking  union  workers 
should  have  been  fired  in  their  stead.  The 
PERB  agreed  and  ordered  state  officials  to 
remedy  the  situation. 

To  date,  the  largest  single  payout  - 
$205,000  in  back  wages  and  benefits  - has 
gone  to  James  Twedt,  60,  a senior  parole 
judge  and  25-year  state  employee  who  was 
laid  off  in  March  2010. 

“I  was  employed  with  certain  expec- 
tations and  rights,  and  my  rights  were 
violated, ’’saidTwedt,  who  was  reinstated  to 
his  job  overseeing  parole  revocation  hear- 
ings. “I  would  say  that  it  turned  out  the  way 
it  should  have.” 

Twedt  and  the  other  terminated  em- 
ployees had  been  members  of  the  American 
Federation  of  State,  County  and  Municipal 
Employees  (AFSCME),  Iowa’s  largest 
public  employees  union,  until  they  accepted 
promotions  to  become  managers  and  su- 
pervisors. A state  rule  and  union  contract 
provisions  enabled  them  to  maintain  their 
seniority  in  the  event  of  downsizing. 

But  former  Governor  Chet  Culver,  fac- 
ing burdensome  budget  cuts,  reached  a deal 
with  AFSCME  to  preserve  hundreds  of 
union  jobs  in  exchange  for  unpaid  furlough 
days  and  a suspension  in  contributions  to 
worker  pensions. The  agreement  also  speci- 
fied that  supervisors  facing  layoffs  wouldn’t 
be  able  to  bump  union  employees. 

The  prison  and  parole  supervisors  filed 
grievances  after  their  layoffs,  which  began  in 
December  2009,  while  AFSCME  and  the 
state  argued  that  the  renegotiated  contract  be- 
tween Governor  Culver  and  the  union  should 
have  superseded  previous  rules.  The  PERB, 
however,  sided  with  the  former  supervisors. 


Culver’s  successor,  Governor  Terry 
Branstad,  has  refused  to  appeal  the  PERB 
ruling  while  state  attorneys  and  a half-doz- 
en other  former  correctional  managers  are 
still  arguing  their  job  termination  cases. 

Danny  Homan,  president  of  AFSCME 
Council  61,  was  peeved  about  Branstad’s  in- 
action as  well  as  Twedt ’s  $205,000  payout, 
which  he  called  “a  heck  of  a lot  more  than 
most  of  my  members  make.” 


Taking  advantage  of  the  lack  of 
available  bed  space  to  house  parole 
violators  in  California  jails  following  the 
state’s  “realignment”  initiative,  thousands 
of  paroled  sex  offenders  fitted  with  GPS 
ankle  bracelets  have  disabled  or  removed 
them  - with  few  consequences. 

Under  Jessica’s  Law,  sex  offenders  in 
California  are  subject  to  GPS  monitoring 
for  life.  The  monitor  reports  their  position 
continuously  to  parole  authorities;  it  also 
sounds  an  alarm  at  the  parole  office  if  a 
parolee  strays  too  close  to  schools,  parks  or 
other  prohibited  areas. 

Life  is  miserable  for  parolees  on  GPS 
monitoring.  The  device,  worn  on  the  ankle, 
is  plainly  visible  if  one  is  not  wearing  long 
pants.  Even  worse,  its  battery  life  is  lim- 
ited and  requires  recharging  twice  per  day 
- which  takes  over  an  hour  and  requires 
an  available  electrical  outlet.  Failure  to 
recharge  the  monitor  means  no  signal  is 
sent  to  the  parole  office,  and  a warrant  for  a 
parole  violation  can  immediately  issue. 

Monitoring  of  paroled  sex  offenders  is 
popular  with  members  of  the  public,  who 
have  been  brainwashed  to  believe  that  such 
offenders  are  ticking  sexual  time  bombs  just 
waiting  to  pounce  on  another  female  or 
child  victim.  In  fact,  only  a very  small  per- 
centage of  released  sex  offenders  - around 
5%  - are  arrested  for  committing  another 
sex  offense. 

While  the  failure  of  sex  offenders  to 
maintain  their  GPS  devices  is  grounds  for  a 
parole  violation,  spending  time  in  a county 
jail  due  to  such  violations  is  no  longer  a cer- 
tainty. California  jails  are  currently  packed 
with  offenders  transferred  from  state  prisons 


“I’m  disappointed  the  PERB  board 
made  the  ruling  they  made,”  Homan  added, 
“and  I’m  disappointed  the  current  adminis- 
tration chose  to  accept  the  ruling  instead  of 
appealing.”  He  said  the  prison  and  parole 
supervisors  should  have  lost  their  bumping 
rights  after  they  were  promoted  and  no 
longer  union  members.  PI 

Source:  Associated  Press 


under  the  realignment  initiative.  As  a result, 
technical  parole  violators,  who  have  not 
committed  a new  criminal  offense,  are  often 
simply  released.  Before  realignment,  sex  of- 
fenders who  violated  their  parole  remained 
behind  bars  awaiting  hearings  that  could 
result  in  up  to  a year  in  prison.  Now  the  most 
severe  penalty  is  180  days  in  jail. 

With  the  common  knowledge  that  they 
likely  won’t  serve  time  if  they  remove  their 
GPS  monitors,  thousands  of  paroled  sex 
offenders  have  done  just  that.  More  than 
2,700  sex  offenders  have  committed  GPS 
monitoring  violations  since  October  2011 
after  the  state  began  referring  parole  viola- 
tors to  county  jails  instead  of  returning  them 
to  prison,  the  Associated  Press  reported  in 
March  2013  - a 15%  increase  since  the  state’s 
realignment  initiative  went  into  effect. 

The  Los  Angeles  Times  calculated  the 
number  of  arrest  warrants  issued  for  pa- 
rolees who  committed  GPS  violations  at 
more  than  3,400,  which  included  both  sex 
offenders  and  gang  members.  Most  parole 
violators  are  quickly  apprehended. 

In  San  Joaquin  County,  a review  of 
jail  logs  indicated  that  nine  of  the  15  sex 
offenders  arrested  for  violating  parole 
between  December  2012  and  January 
2013  were  released  within  24  hours;  seven 
immediately  tampered  with  their  GPS 
monitoring  devices  and  disappeared.  One, 
a convicted  rapist,  was  arrested  two  weeks 
later  on  kidnapping  charges. 

Another  sex  offender  with  a history 
of  beating  women  was  released  after  serv- 
ing 16  of  the  100  days  he  was  ordered  to 
spend  in  jail.  After  he  fled,  police  found  his 
girlfriend,  severely  beaten  and  in  a coma, 
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in  her  apartment  where  she  had  lain  for 
days  on  the  floor.  She  suffered  severe  brain 
damage  and  now  has  to  use  a wheelchair. 
The  parolee  was  convicted  of  attempted 
voluntary  manslaughter. 

The  problem  has  no  easy  solution.  A 
state  legislator  has  proposed  that  county 
parolees  who  tamper  with  their  GPS  de- 
vices be  returned  to  prison  for  up  to  three 
years.  But  California  state  prisons  are 
already  filled  to  beyond  the  population  cap 
mandated  by  the  federal  courts;  there  is  no 
room  for  the  thousands  of  sex  offenders 
who  abscond  from  GPS  monitoring. 

Parole  authorities  filed  complaints 
with  the  California  State  Auditor’s  office 
against  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR), 
accusing  prison  officials  of  failing  to 
disclose  the  public  safety  problem  of  sex 
offenders  removing  their  GPS  monitors. 
The  CDCR,  in  turn,  said  it  had  disclosed 
such  information  online,  and  had  reached 
agreements  with  seven  counties  to  evaluate 
sex  offenders  who  commit  parole  violations 
to  determine  which  should  not  be  released 
early  from  jail. 

According  to  a 2012  report  by  the 


National  Institute  of  Justice,  California 
sex  offenders  who  are  not  subject  to  GPS 
monitoring  are  almost  twice  as  likely  to  be 
re-arrested  and  nearly  two-and-a-half  times 
more  likely  to  commit  sex-related  parole 
violations.  FI 


Sources:  Los  Angeles  Times;  www.ocregister. 
com;  “Monitoring  High-Risk  Sex  Offenders 
With  GPS  Technology:  An  Evaluation  of 
the  California  Supervision  Program,  Final 
Report,  "National Institute  of  Justice  (March 
31,  2012) 
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SUPERMAX  PRISONS  AND  SOLITARY 

confinement  units  are  our  domestic 
black  sites  - hidden  places  where  human 
beings  endure  unspeakable  punishments, 
without  benefit  of  due  process  in  any  court 
of  law.  On  the  say-so  of  corrections  of- 
ficials, American  prisoners  can  be  placed 
in  conditions  of  extreme  isolation  and 
sensory  deprivation  for  months,  years  or 
even  decades.  At  least  80,000  men,  women 
and  children  live  in  such  conditions  on  any 
given  day  in  the  United  States.  And  they 
are  not  merely  separated  from  others  for 
safety  reasons.  They  are  effectively  buried 
alive.  Most  live  in  concrete  cells  the  size  of 
an  average  parking  space,  often  windowless, 
cut  off  from  all  communication  by  solid  steel 
doors.  If  they  are  lucky,  they  will  be  allowed 
out  for  an  hour  a day  to  shower  or  to  exercise 
alone  in  cages  resembling  dog  runs. 

Most  have  never  committed  a violent 
act  in  prison.  They  are  locked  down  because 
they’ve  been  classified  as  “high  risk,”  or  be- 
cause of  nonviolent  misbehavior  - anything 
from  mouthing  off  or  testing  positive  for 
marijuana  to  exhibiting  the  symptoms  of 
untreated  mental  illness.  A recent  lawsuit 
filed  on  behalf  of  prisoners  in  ADX,  the 
federal  supermax  in  Florence,  Colorado, 
described  how  humans  respond  to  such 
isolation  over  the  long-term.  Some  “in- 
terminably wail,  scream,  and  bang  on  the 
walls  of  their  cells”  or  carry  on  “delusional 
conversations  with  voices  they  hear  in  their 
heads.”  Some  “mutilate  their  bodies  with 
razors,  shards  of  glass,  sharpened  chicken 
bones,  and  writing  utensils,”  or  “swallow 
razor  blades,  nail  clippers,  parts  of  radios 
and  televisions,  broken  glass,  and  other 
dangerous  objects.”  Still  others  “spread  feces 
and  other  human  waste  and  body  fluids 
throughout  their  cells  [and]  throw  it  at  the 
correctional  staff.”  While  less  than  5 per- 
cent of  U.S.  prisoners  nationwide  are  held 
in  solitary,  close  to  50  percent  of  all  prison 
suicides  take  place  there. 

After  three  years  of  reporting  on 
solitary  confinement  for  Solitary  Watch, 
a website  I co-founded,  I’m  convinced 
that  much  of  what  happens  in  these  places 
constitutes  torture.  How  is  it  possible  that 
a human-rights  crisis  of  this  magnitude  can 
carry  on  year  after  year,  with  impunity? 

I believe  part  of  the  answer  has  to  do 


Fortresses  of  Solitude 

by  James  Ridgeway 

with  how  effectively  the  nature  of  these 
sites  has  been  hidden  from  the  press  and,  by 
extension,  the  public.  With  few  exceptions, 
solitary  confinement  cells  have  been  kept 
firmly  off-limits  to  journalists  - with  the 
approval  of  the  federal  courts,  which  defer 
to  corrections  officials’  purported  need  to 
maintain  “safety  and  security.”  If  the  First 
Amendment  ever  manages  to  make  it  past 
the  prison  gates  at  all,  it  is  stopped  short  at 
the  door  to  the  isolation  unit. 

As  a reporter,  I ran  into  solitary  con- 
finement three  years  ago  when  writing  an 
article  about  Herman  Wallace  and  Albert 
Woodfox,  members  of  the  so-called  Angola 
3,  who  have  lived  in  solitary  confinement 
in  Louisiana  since  they  were  convicted  of 
killing  a prison  guard  in  1972.  After  writ- 
ing an  initial  article  about  the  case,  based 
on  public  records,  I sought  permission  to 
visit  Angola  and  interview  the  two  men.  I 
was  told  by  a deputy  warden  that  the  prison 
wanted  nothing  to  do  with  me  because 
officials  didn’t  like  what  I had  written. 
The  ACLU  of  Louisiana  took  up  my  case, 
gathering  evidence  to  show  that  while  the 
prison  denied  me  entrance  it  had  welcomed 
many  others,  including  press,  politicians,  re- 
ligious figures,  schoolchildren,  tourist  buses, 
Hollywood  filmmakers,  canoeists  paddling 
past  on  the  Mississippi  and  such  notables 
as  Miss  Louisiana.  Since  Angola  had  such 
an  open-door  policy,  its  discrimination 
against  me  was  actionable  on  First  Amend- 
ment grounds.  Warden  Burl  Cain  backed 
off  and  granted  me  what  turned  out  to  be 
the  standard  guided  tour  of  the  plantation 
prison.  It  included  numerous  dormitories, 
chapels  and  even  the  death  chamber  - but 
not  the  solitary  confinement  units.  Even 
the  ACLU  couldn’t  help  me  penetrate  those 
fortresses  of  solitude. 

It  would  be  the  first  of  many  times  I 
was  turned  away  from  such  units.  While 
reporting  on  solitary  confinement  in  New 
York  State,  I was  readily  shown  around 
Auburn  Correctional  Facility  by  the  affable 
warden  there.  I saw  all  kinds  of  cells,  yards 
and  workshops  - everything  but  the  so- 
called  Special  Housing  Unit  (SHU)  where 
prisoners  are  held  in  solitary.  These  units, 
I was  told,  are  never  shown  to  the  media. 
At  another  New  York  prison,  I managed 
to  visit  (under  the  watchful  eye  of  a guard) 


with  a man  who  has  been  in  solitary  for 
nearly  25  years.  Since  the  Department  of 
Corrections  media  policy  forbids  media 
visits  to  prisoners  in  “segregation,”  I had  to 
withhold  the  fact  that  I was  a reporter  and 
sign  in  as  his  “friend.” 

Once  I launched  Solitary  Watch,  I 
learned  of  a handful  of  other  reporters  who 
were  encountering  the  same  restrictions  - 
and  working  around  them  and  in  spite  of 
them.  “I  was  never  able  to  get  inside”  a SHU 
in  New  York,  Mary  Beth  Pfeiffer,  a reporter 
for  the  Poughkeepsie  Journal,  wrote  in  an 
email.  “In  2001,  after  I began  writing  about 
links  between  solitary  confinement,  mental 
illness  and  suicide,  they  refused  even  to  let 
me  into  any  of  their  prisons  except  through 
the  visiting  room.  Even  there,  I once  had 
my  notes  seized  by  prison  officials  who 
claimed  note-taking  was  not  permitted.” 
Pfeiffer  says  she  relied  on  “official  reports 
of  conditions  and  suicides  there,  and  the 
accounts  of  former  prisoners.” 

George  Pawlaczyk  and  Beth  Hunds- 
dorfer  of  the  Belleville  News-Democrat 
authored  a series  of  articles  called  “Trapped 
in  Tamms,”  about  the  supermax  prison  in 
southern  Illinois.  The  2009  series,  which 
won  a George  Polk  award,  revealed  hor- 
rendous treatment  of  mentally  ill  prisoners 
and  the  cruel  attitudes  of  prison  officials, 
including  doctors.  Unable  to  secure  a visit, 
Pawlaczyk  says  their  reporting  was  based 
largely  on  court  documents,  mostly  depo- 
sitions, and  the  surprise  finding  that  one 
Illinois  county’s  mental  health  reports  were 
filed  and  open  to  the  public. 

Susan  Greene,  the  former  Denver  Post 
reporter  who  in  2012  wrote  “The  Gray  Box,” 
a blistering  report  focusing  on  ADX,  for  the 
Dart  Society,  says  she  couldn’t  even  get  close 
to  the  prison,  which  has  been  completely 
off-limits  to  the  press  since  9/11.  “I  have 
had  absolutely  no  access  to  the  place  at  all,” 
she  told  me.  When  she  pulled  up  in  front 
of  the  driveway  to  the  remote  prison  com- 
plex, she  was  chased  away  by  armed  guards. 
But  in  addition  to  public  records,  Greene 
based  her  reporting  on  correspondence  with 
prisoners  in  extreme  isolation,  carried  on 
for  more  than  a year.  Ironically,  once  her 
article  was  published,  she  could  not  send 
it  to  her  correspondents  in  ADX  due  to  a 
policy  against  allowing  prisoners’  names  in 
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an  article.  “So  I redacted  all  the  prisoners’ 
names,”  she  said,  “and  then  it  came  back 
saying  something  like,  ‘You  can  still  see  it  if 
you  hold  it  up  to  the  light.’ Out  of  frustra- 
tion and  wanting  to  be  a pain  in  the  ass,  I 
Exacto-knifed  out  all  the  names  and  sent 
it,  and  it  still  didn’t  get  through.” 

Shane  Bauer,  who  wrote  a 2012  expose 
about  solitary  confinement  in  California 
for  Mother  Jones,  also  relied  heavily  on 
correspondence  with  dozens  of  prisoners 
in  Pelican  Bay  and  other  state  SHUs  who 
had  staged  several  highly-publicized  hunger 
strikes  after  years  or  decades  in  isolation. 
Bauer  spent  more  than  two  years  in  an 
Iranian  prison  after  being  captured  on  the 
Iran- Iraq  border,  including  four  months  in 
isolation,  and  thus  has  the  rare  perspective 
of  someone  who  has  himself  experienced 
solitary.  He  also  succeeded  in  gaining  ac- 
cess to  Pelican  Bay,  though  it  was  severely 
limited  and  carefully  orchestrated.  Bauer 
says  he  was  taken  to  a unit  full  of  men 
who  had  cooperated  with  prison  officials 
by  passing  on  information  about  prison 
gangs,  “and  was  allowed  to  interview  one 
inmate  while  the  gang  investigator  stood 
by.”  Visits  to  the  solitary  cells  were  refused, 
as  were  interviews  by  the  warden  and  top 
corrections  officials. 

Lance  Tapley  began  writing  about  soli- 
tary confinement  for  the  Portland  Phoenix 
seven  years  ago,  when  a supermax  prisoner 
named  Deane  Brown  got  in  touch  with  him. 
Brown  “wanted  to  expose  to  the  outside 
world  the  torture  he  was  experiencing  and 
seeing  in  the  Maine  State  Prison’s  Special 
Management  Unit,”  Tapley  wrote  to  me. 


Initially  denied  access  to  SMU  prisoners, 
Tapley  was  able  to  convince  the  governor’s 
office  to  intervene.  Then  he  was  allowed  to 
interview  several  men  “in  hand  and  foot 
shackles  on  the  other  side  of  a Plexiglas 
window. ’’Those  six  interviews  and  a leaked 
official  videotape  of  a cell  extraction,  plus 
interviews  with  the  corrections  commis- 
sioner, defense  attorneys  and  others, formed 
the  basis  of  his  first  supermax  stories.  Once 
those  stories  were  published,  Tapley  was 
banned  from  the  prison.  And  like  many 
prisoners  who  talk  to  the  press,  Deane 
Brown  faced  retaliation:  He  was  shipped 
to  a prison  out  of  state. 

Where  journalists  have  succeeded,  one 
way  or  another,  in  penetrating  the  black 
sites,  their  reporting  has  undeniably  had  an 
impact.  In  Maine,  it  helped  spark  a grass- 
roots movement  and  a legislative  initiative 
which  eventually  spurred  the  prison  system 
to  reduce  its  use  of  solitary  confinement.  In 
New  York,  it  became  ammunition  in  a battle 
to  keep  mentally  ill  prisoners  out  of  solitary. 
And  in  Illinois,  it  provided  fuel  for  an  effort 
that  has  convinced  the  governor  to  shut 
down  the  Tamms  supermax  prison. 

The  stories  have  been  effective.  But 
their  scarcity  also  suggests  that  the  lack  of 
press  access  to  solitary  confinement  units 
around  the  nation  has  stifled  public  debate 
on  a significant  issue  of  policy  and  human 
rights.  “Solitary  confinement  is  a brutal 
form  of  prison  punishment  that  has  claimed 
many  lives  and  caused  untold  suffering,” 
says  Mary  Beth  Pfeiffer.  “That  is  the  story 
that  officials  do  not  want  told.” 

Until  we  are  allowed  to  tell  it  properly 


- until  we  can  visit  solitary  units  ourselves, 
and  speak  unhindered  with  prisoners  and 
corrections  officers  - we  cannot  fulfill  our 
duty  as  journalists  to  shine  a light  into 
society’s  darkest  corners.  PJ 

James  Ridgeway  has  been  a reporter  for  dose  to 
50 years,  writing forThe,  Village  Voice,  The 
New  Republic  and  Mother  Jones,  among 
others,  and  is  the  author  of  16  books.  He  is 
co-editor,  with  Jean  Casella,  of  the  website 
Solitary  Watch  and  a 2012  Soros  Justice  Media 
Fellow.  This  article  was  originally  published 
by  Columbia  Journalism  Review  (www.cjr. 
org),  and  is  reprinted  with  permission. 
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New  York:  Provision  Requiring  Independent  Jail 
Oversight  Board  Ignored  for  23  Years 


For  more  than  two  decades,  the 
Nassau  County  J ail  in  East  Meadow,  N ew 
York  has  lacked  accountability  in  the  form 
of  an  oversight  board.  But  that  lapse  may  be 
coming  to  an  end  after  prisoner  advocates 
filed  a lawsuit  seeking  court  intervention. 

Since  1990,  the  Nassau  County  Jail  has 
failed  to  answer  to  an  independent  civilian 
oversight  board  as  required  by  a provision 
in  the  county’s  charter.  In  fact,  the  board  has 
never  been  fully  formed  or  functional. 

Considering  the  jail’s  disproportionately 
high  rate  of  suicides  over  the  years,  as  well  as 
allegations  of  prisoner  abuse  and  poor  condi- 
tions, some  local  lawmakers  said  it  was  time 
for  County  Executive  Edward  Mangano 
to  appoint  the  seven-member  Correctional 
Center  Board  of  Visitors,  which  would  hear 
and  investigate  complaints  concerning  the 
jail  and  recommend  reforms. 

According  to  Nassau  County’s  char- 
ter, the  Board  of  Visitors  is  to  consist  of 
county  residents  who  have  some  “working 
knowledge  of  the  correctional  system.”  It 
is  required  to  have  an  office  at  the  jail  and 
access  to  the  jail’s  records  and  books.  Board 
members  are  to  be  appointed  by  the  county 
executive  and  serve  without  pay. 

“It  is  a legitimate  concern  and  it’s  in  the 
charter,”  said  county  legislator  Judy  Jacobs. 
“It  deserves  action.” 

The  Nassau  County  Jail,  which  holds 
up  to  1,500  prisoners,  has  experienced  15 
suicides  since  1990  with  five  occurring 
between  January  2010  and  March  2012. 
Overall,  the  jail’s  number  of  suicides  rep- 
resents more  than  a third  of  all  suicides  in 
county  facilities  statewide. 

Further,  the  Nassau  chapter  of  the  New 
York  Civil  Liberties  Union  (NYCLU)  has 
received  hundreds  of  complaints  from  jail 
prisoners  regarding  issues  related  to  medi- 
cal care,  safety,  recreation  and  education 
programs.  In  2011,  the  state  cited  the  jail 
for  violating  minimum  standards  such  as 
failing  to  maintain  sanitary  conditions  and 
an  over-reliance  on  solitary  confinement. 

Activists  and  some  county  lawmakers 
contend  the  Board  of  Visitors  would  pro- 
vide ongoing  oversight  of  problems  at  the 
jail  and  would  supplement  the  work  of  the 
New  York  State  Commission  of  Correc- 


by  Joe  Watson 

tion,  which  employs  a few  dozen  staffers  to 
monitor  over  100  jails  and  prisons,  as  well 
as  hundreds  of  police  lockups. 

“It’s  the  law,  and  the  county  is  required 
to  obey  its  own  law,”  said  Samantha  Fred- 
rickson, director  of  the  NYCLU’s  Nassau 
chapter. 

But  Mangano  - the  third  in  a line  of 
county  executives  to  completely  ignore  the 
independent  jail  oversight  provision  in  the 
county’s  charter  - refused  to  commit,  ar- 
guing that  the  Commission  of  Correction 
already  provided  sufficient  accountability 
on  the  state  level. 

His  response  failed  to  satisfy  advocates 


A REPORT  THAT  LINKED  OPPRESSIVE 

conditions  in  California  prisons  to 
preventable  prisoner  suicides  was  sup- 
pressed by  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR), 
while  the  state  tried  to  convince  a federal 
judge  that  court  oversight  was  no  longer 
needed  in  an  ongoing  class-action  lawsuit 
over  deficiencies  in  mental  health  care  at 
CDCR  facilities. 

The  15-page  August  2011  report  by 
Lindsay  M.  Hayes,  Project  Director  of  the 
National  Center  on  Institutions  and  Al- 
ternatives, which  had  been  commissioned 
by  the  state,  concluded  that  the  CDCR’s 
suicide-watch  practices  actually  increased 
the  risk  of  prisoner  suicides. 

Hayes’  report  described  suicidal  pris- 
oners being  stripped  of  their  clothes  and 
possessions,  dressed  in  a “safety  smock” 
and  held  in  small  cells  where  in  some  cases 
they  had  to  sleep  on  the  floor.  He  found 
that  such  conditions  induced  prisoners  to 
falsely  claim  they  were  no  longer  suicidal 
just  so  they  could  get  out  of  the  observation 
cells.  Some  took  their  own  lives  shortly 
thereafter. 

State  officials  asked  Hayes  to  create  a 
redacted  version  of  his  report  that  omit- 
ted the  damaging  findings,  for  the  limited 
purpose  of  providing  it  to  a court  monitor 
and  the  attorneys  representing  the  prisoner 


pushing  for  county  officials  to  form  the 
required  Correctional  Center  Board  of  Visi- 
tors - including  the  NYCLU,  which  filed 
an  Article  78  proceeding  in  Nassau  County 
Supreme  Court  on  March  21, 2012,  seeking 
an  order  of  mandamus  to  “compel  County 
Executive  Mangano  to  appoint  seven 
members  to  a Board  of  Visitors  pursuant 
to  Nassau  County  Charter  § 2004.” 

The  case  remains  pending.  See:  Marone 
v.  Nassau  County , Supreme  Court,  County 
of  Nassau  (NY),  Index  No.  003630-2012. 

FI 

Source:  www.newsday.com 


class  members  in  the  lawsuit,  Coleman  v. 
Brown,  U.S.D.C.  (E.D.  Cal.),  Case  No. 
CIV  S-90-0520-LKK-JFM-P.  Hayes  did 
so.  However,  when  the  prisoners’ attorneys 
obtained  a copy  of  the  full  version  of  the 
report,  the  state  had  the  temerity  to  ask 
the  district  court  to  destroy  it.  The  judge 
declined. 

Hayes’  full  report  noted  that  the 
CDCR’s  handling  of  suicidal  prisoners 
was  “seemingly  punitive”  and  “anti-ther- 
apeutic.” That  was  partly  because  guards, 
and  not  mental  health  workers,  controlled 
the  conditions  within  suicide  observation 
cells.  Worse,  the  unabridged  version  of 
the  report  noted  that  CDCR  employees 
sometimes  falsified  watch  logs  indicating 
when  they  checked  on  prisoners  in  the 
observation  cells. 

Specifically,  the  full  report  stated  that 
out  of  25  suicides  reviewed,  seven  prisoners 
had  killed  themselves  shortly  after  being 
released  from  suicide  watch.  Multiple  lapses 
in  adequate  care,  including  failure  to  timely 
check  on  suicidal  prisoners  - and  even  fail- 
ure to  attempt  CPR  - characterized  68% 
of  the  25  cases.  Only  after  a prisoner  died 
did  prison  officials  earn  high  marks  from 
Hayes,  for  covering  themselves  by  creating 
exhaustive  reports. 

At  the  Mule  Creek  State  Prison,  the 
report  stated  that  “[cjells  utilized  to  house 
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inmates  on  suicide  observation  generally 
had  poor  lighting,  visibility,  and  sanitary 
conditions  (i.e.,  dirty  floors  and  walls,  non- 
sanitized  mattresses,  etc.)-” 

At  the  Deuel  Vocational  Institution, 
the  conditions  “were  quite  bad,  with  poor 
lighting,  visibility,  and  sanitation  prob- 
lems.... Many  cells  contained  tile  floors, 
with  pieces  of  tile  previously  removed  that 
could  easily  be  utilized  for  self-injurious 
behavior.” 

The  report  further  observed  that  at 
CSP-Sacramento,  Outpatient  Housing 
Units  used  to  hold  suicidal  prisoners  “had 
hazardous  ventilation  grates  that  were  con- 
ducive to  a suicide  attempt  by  hanging.” 

Hayes  also  reported  staffing  shortages; 
at  one  prison  hospital,  employees  had  been 
working  “under  protest.”  Psychiatric  doc- 
tors at  Salinas  Valley  State  Prison  routinely 
juggled  caseloads  of  up  to  60  patients  per 
day,  with  some  units  containing  as  many 
as  120  patients,  he  wrote.  Hayes  concluded 
that  not  hiring  more  psychiatrists  may  help 
to  reduce  the  CDCR’s  budget  woes,  but 
inadequate  staffing  causes  more  employees 
to  leave,  which  results  in  worsening  condi- 
tions both  for  patients  and  remaining  health 
care  workers. 

Hayes  was  hired  in  2010  in  response  to 
the  state’s  initial  resolve  to  improve  prison 
mental  health  care  under  duress  of  federal 
court  oversight.  Although  his  report  was 
submitted  on  August  16,  2011,  none  of 
the  follow-up  reports  and  consultations 
called  for  in  his  contract  occurred.  Rather, 
his  initial  embarrassing  report  was  “buried,” 
according  to  Robert  Canning,  a prison  of- 
ficial who  oversaw  Hayes’ work. 

Meanwhile,  Governor  Jerry  Brown 
told  the  federal  court  that  California’s  pris- 
on mental  health  care  no  longer  amounted 
to  unconstitutional  cruel  and  unusual  pun- 


ishment, and  the  state  sought  to  have  the 
CDCR  freed  from  judicial  oversight.  In  a 
flurry  of  speeches  injanuary  2013, Brown 
cited  testimony  from  state-paid  experts 
who  said  prisoners  received  timely  and 
responsive  mental  health  treatment.  The 
state  then  moved  to  terminate  prospec- 
tive relief  in  the  Coleman  case,  which  was 
denied  by  the  court  pending  the  receipt 
of  additional  evidence.  [See:  PLN,  March 
2013,  p.24]. 

It  is  now  apparent  that  state  officials 
attempted  to  deceive  both  the  district  court 
and  the  prisoners’  attorneys  by  trying  to 
suppress  Hayes’  unredacted  report,  which 
found  that  significant  improvements  were 
still  needed  with  respect  to  mental  health 
care  in  CDCR  facilities. 

Dr.  Raymond  Patterson,  a mental 
health  expert  hired  by  the  state  to  address 
prisoner  suicides  and  review  the  CDCR’s 
progress  in  making  improvements,  filed  a 
report  with  the  court  on  March  13,  2013 
that  essentially  found  the  situation  was 
hopeless. 

Dr.  Patterson  and  five  other  experts 
reviewed  15  of  the  32  CDCR  prisoner 
suicides  that  occurred  in  2012,  noting  that 
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California’s  prison  suicide  rate  of  24  per 
100,000  population  was  significantly  higher 
than  the  national  average  for  state  prisons 
of  16  per  100,000.  Significantly,  prisoners 
held  in  CDCR  segregation  units  are  33 
times  more  likely  to  commit  suicide  than 
those  not  in  solitary  confinement. 

“Overall,  defendants  rely  on  the  fact 
that  they  have  a suicide-prevention  program 
to  refute  claims  of  deliberate  indifference 
to  the  problem  of  CDCR  inmate  suicides. 
While  they  have  such  a program,  it  is  not 
effective,”  Dr.  Patterson  stated.  “No  matter 
how  many  times  these  recommendations 
are  reiterated,  they  continue  to  go  un- 
heeded, year  after  year,  while  the  suicides 
among  CDCR  inmates  continue  unabated, 
and  is  worsening.” 

He  concluded  that  making  any  addi- 
tional recommendations  for  improvements 
would  be  “a  further  waste  of  time  and  ef- 
fort” given  the  unresponsiveness  of  prison 
officials.  FI 

Sources:  Los  Angles  Times , www. think- 
progress.  org,  www.scpr.org,  “CDCR  Suicide 
Prevention  Consultation ” report  by  Lindsay 
M.  Hayes  (Aug.  16,  2011) 
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Calls  for  Better  Pregnancy  Care  in  Georgia  Jails 
after  Death  of  Prisoner's  Baby 


A LAWSUIT  FILED  AGAINST  ClAYTON 

County,  Georgia  and  the  county’s 
sheriff,  Kem  Kimbrough,  has  prompted 
human  rights  organizations  and  Georgia 
lawmakers  to  examine  guidelines  for  the 
treatment  of  pregnant  women  held  in  jails 
across  the  state. 

Georgia’s  Department  of  Corrections 
(GDOC)  incarcerates  all  pregnant  state 
prisoners  at  the  Helms  Transitional  Center 
in  Atlanta.  There,  according  to  GDOC  offi- 
cials, they  receive  24-hour  care  from  nurses, 
see  an  OB/GYN  on  a weekly  basis  and  have 
access  to  on-site  ultrasound  equipment. 

But  in  county  facilities,  which  house 
most  pregnant  women  who  are  awaiting 
trial,  prenatal  care  varies  from  jail  to  jail 
and  is  often  lacking. 

A lawsuit  filed  in  state  court  in  June 
2012  by  DeShawn  Nicole  Balka,  25,  who 
was  5V2  months  pregnant  and  jailed  in  Clay- 
ton County  for  a probation  violation  for 
misdemeanor  marijuana  possession,  claims 
that  jail  officials  could  have  prevented  what 
happened  to  her  and  her  unborn  baby  had 
she  received  adequate  care  for  her  high-risk 
pregnancy. 

For  days,  Balka  suffered  from  dehydra- 
tion and  cramping  that  she  said  was  ignored 
by  jail  officials.  Then,  in  the  pre-dawn  hours 
of  April  28,  2012,  she  sat  for  hours  on  a 
toilet  in  her  cell,  complaining  of  nausea  and 
stomach  pain.  She  began  screaming  for  a 
nurse  when  her  baby  was  born  in  the  toilet. 
Her  cellmates  banged  on  the  bars  to  get  the 
attention  of  guards,  but  DeShawn’s  baby, 
Inyx  O’Neil  Balka,  did  not  survive. 

Clayton  County  officials  have  said 
they  provided  adequate  medical  care,  but 
none,  including  Sheriff  Kimbrough,  have 
stated  anything  else  in  light  of  the  lawsuit. 
It  is  unknown  whether  Clayton  County 
has  specific  guidelines  on  prenatal  care 
for  prisoners  or  a written  policy  on  the 
controversial  practice  of  using  restraints 
on  pregnant  prisoners.  Fewer  than  half  the 
county  jails  in  Georgia  have  such  policies. 

Some  counties  treat  pregnant  prisoners  at 
least  somewhat  humanely.  In  Fulton  County, 
jail  medical  staff  can  prescribe  prenatal  vi- 
tamins or  bed  rest.  But  in  places  like  Cobb 
County  and  Cherokee  County,  pregnant 
prisoners  are  restrained  with  leg  irons  or 
handcuffs  while  being  transported  and  forced 


to  wear  chain  belts  around  their  waists. 

Cobb  County  Jail  Col.  Don  Bartlett 
said  restraints  depend  on  a prisoner’s  charg- 
es and  her  behavior,  but  that  “it  comes  down 
to  common  sense  more  than  anything.” 

At  least  17  states  across  the  country 
have  taken  the  “common  sense”  approach  of 
banning  the  practice  of  shackling  prisoners 
during  labor.  [See:  PLN,  Sept.  2012,  p.14] . 
Florida  began  prohibiting  shackles  “during 
labor,  delivery,  and  postpartum  recovery” 
in  July  2012,  while  legislation  passed  in 
California  on  September  28,2012  expanded 
that  state’s  ban  on  shackling  pregnant  pris- 
oners to  forbid  the  use  of  “leg  irons,  waist 
chains  and  handcuffs  behind  the  body  on 
women  who  are  pregnant  or  who  are  in 
recovery  following  the  birth  of  a child  un- 
less deemed  necessary  for  the  safety  of  the 
inmate,  the  staff,  or  the  public.” 

A similar  bill  introduced  in  Georgia 
in  2011  would  have  applied  to  pregnant 
women  held  in  county  jails,  but  the  legisla- 
tion didn’t  get  out  of  committee. 

Balka  and  prisoner  advocates,  in- 


cluding the  ACLU  of  Georgia,  noted 
that  public  safety  must  be  balanced  with 
providing  a healthy  environment  for  preg- 
nant women.  Prisoners  “should  always  be 
treated  like  a human,”  Balka  said,  adding 
that  Clayton  County  officials  had  failed  to 
properly  document  her  pregnancy,  supply 
adequate  nutrition  or  perform  proper  fetal 
monitoring. 

Her  attorney,  Michael  Mills,  said  that 
Inyx’s  death  was  due  to  “fundamental  flaws 
in  the  system.” 

“For  anybody  to  have  their  baby  die 
because  of  a misdemeanor  pot  charge  is 
completely  ludicrous,”  he  added.  “Clearly, 
this  is  a problem,  and  something  is  wrong.” 
Balka’s  lawsuit  against  the  county  and 
Sheriff  Kimbrough,  which  was  removed 
to  federal  court  on  July  27,  2012,  remains 
pending.  See:  Balka  v.  Clayton  County , 
U.S.D.C.  (N.D.  Ga.),  Case  No.  l:12-cv- 
02599-ODE.P 

Sources:  Atlanta  Journal-Constitution, 
www. correctionsone.com,  Huffijigtoii  Post 


Life  on  the  Inside  and  Death  on  the  Outside: 
Complexities  in  Health  Disparities  Inside 
and  Outside  U.S.  Prisons 

by  Evelyn  J.  Patterson,  Ph.D. 


AS  A SCHOLAR  OF  CRIMINOLOGY  AND 
demography  (the  study  of  how  and  why 
populations  change),  I seek  to  contribute 
to  the  discourse  on  inequality  through 
researching  different  issues  in  the  demog- 
raphy of  incarceration.  One  astonishing 
thing  that  I discovered  some  time  ago  was 
the  difference  in  mortality  levels  of  black 
men  inside  versus  outside  of  prison. 

At  every  age  during  a person’s  work- 
ing years,  black  men  outside  of  prison  die 
at  a higher  rate  than  black  men  in  prison. 
Further,  at  every  age  during  working  years, 
black  men  not  in  prison  die  at  a higher  rate 
than  white  men  outside  of  prison.  However, 
in  the  period  of  1996-98, black  men  inside 
prison  had  comparable  death  rates  to  white 
men  outside  of  prison. 

The  most  common  explanation  for 
this  trend  is  that  black  men  are  safer  when 
incarcerated.  While  part  of  the  story, 


particularly  in  people’s  younger  working 
years,  this  is  not  the  story.  That  is,  it  does 
not  completely  explain  the  disparity  in  life 
expectancy.  Rather,  some  of  it  likely  has  to 
do  with  access  to  adequate  nutrition  and 
health  care.  Another  piece  has  to  do  with 
the  unequal  lives  that  black  and  white  men 
experience  outside  of  prison. 

As  stated  in  a 2010  article  I authored: 

From  these  results,  scholars  and  policy- 
makers could  reach  the  conclusion  that  because 
mortality  is  lower  in  prison,  we  help  people, 
especially  African  Americans,  when  we  incar- 
cerate them.  However,  I caution  against  such  an 
interpretation  because  studies  on  prison  morbid- 
ity suggest  that  prisoners  are  at  risk  for  more 
diseases  before,  during,  and  after  interaction 
with  the  criminal  justice  system....  In  contrast, 
what  the  findings  do  suggest  is  that  even  in 
hostile  environments  such  as  prison,  there  is  po- 
tential to  greatly  reduce  racial  and  sex  disparities 
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in  mortality.  Such  findings  speak  to  the  depth  of 
deprivation  some  groups  suffer  in  U.  S.  society  - a 
place  with  such  deprivation  that  prison,  in  some 
cases,  is  a lesser  enemy  in  life. 1 

One  of  my  recent  studies,  published 
in  the  American  Journal  of  Public  Health 
in  March  2013,  speaks  to  a different  piece 
of  the  equation.2  What  happens  when  a 
person  is  released  from  prison?  I looked 
at  parolees  in  New  York  and  examined  the 
relationship  between  the  length  of  time  they 
served  in  prison  and  their  life  expectancy. 
Although  there  were  many  factors  that  I 
wanted  to  include  in  this  investigation,  such 
as  post-release  social  and  financial  support, 
I was  unable  to  do  so.  Nevertheless,  the 
findings  were  shocking. 

The  study  indicated  that,  on  average, 
every  year  served  in  prison  was  accompanied 
by  a two-year  reduction  in  hfe  expectancy. 
Moreover,  while  the  risk  of  death  dechnes 
over  time  once  a person  is  released,  it  takes 
approximately  two-thirds  of  the  length  of 
time  served  for  someone  to  ehminate  the  hfe 
expectancy  deficit.  For  example,  after  exiting 
prison,  the  hfe  expectancy  of  a 30-year-old 
male  who  served  5 years  is  decreased  by  10 
years.  The  current  hfe  expectancy  of  males  in 


the  United  States  is  76;3  based  on  the  study 
findings,  the  life  expectancy  of  a former 
prisoner  who  served  5 years  would  be  only  66 
years.  Nevertheless,  during  the  7 years  after 
his  release,  his  risk  of  death  will  decline  to 
pre-incarceration  levels. 

The  increase  in  likelihood  of  death 
post-incarceration  and  the  finding  that 
black  men  in  prison  have  death  rates  very 
similar  to  white  men  not  in  prison  are  truths 
we  must  continue  to  research  and  under- 
stand. One  finding  suggests  hope  in  terms 
of  eliminating  disparities,  while  the  other 
poses  a rather  large  challenge  to  sentencing 
practices  and  the  very  core  of  how  we  define 
and  apply  punishment  to  those  convicted  of 
crimes.  As  a society,  we  have  the  privilege 
to  ignore  our  past  and  even  the  facts  of  the 
present  - including  the  fact  that  people  sent 
to  prison  have  diminished  life  expectancies 
upon  their  release.  The  use  of  that  privilege, 
however,  is  not  only  a crime;  it  is  the  very 
definition  of  inhumanity. 

Evelyn  Patterson  is  an  Assistant  Professor 
of  Sociology  at  Vanderbilt  University;  she 
provided  this  article  exclusively  for  Prison 
Legal  News. 
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Colorado  Pays  for  Unneeded  Private  Prison 
Beds  to  Subsidize  Local  Jobs 


Even  amid  a declining  prison  popu- 
lation, Colorado  is  paying  million  of 
dollars  to  private  prison  contractors  for 
unneeded  cells  in  order  to  protect  the 
economic  base  of  small,  rural  communities 
that  have  become  dependent  on  the  jobs 
that  for-profit  prisons  provide. 

With  Colorado’s  prison  population 
in  decline  since  2009,  five  prisons,  both 
public  and  private,  already  have  closed  in 
the  state,  including  the  Fort  Lyon  Correc- 
tional Facility.  [See  related  article  on  page 
43  of  this  issue].  It  is  estimated  that  in  the 
near  future,  two  to  ten  more  closures  could 
follow.  After  a study  is  concluded  in  June 
2013,  recommendations  will  be  made  as  to 
which  facilities  will  be  shuttered. 

Colorado  currently  has  20  state-owned 
prisons  with  1,000  empty  beds  - a number 
that  is  rising  by  around  100  more  vacancies 
each  month.  Another  four  prisons  are  pri- 
vately-owned, including  three  Corrections 
Corporation  of  America  (CCA)  facilities 
and  one  GEO  Group  prison  that  house 
minimum-to-medium-security  prisoners 
from  Colorado  and  other  jurisdictions. 

Private  prisons  originally  were  used 
by  the  state  as  an  “overflow”  measure.  In 
2012,  Colorado  contracted  with  CCA  to 
house  3,300  prisoners,  at  a cost  of  about 
120,000  each,  for  the  fiscal  year  that  ends 
June  2013.  CCA  reported  that  the  agree- 
ment was  part  of  its  “flexibility  to  manage 
[the]  changing  needs”of  the  state.  However, 
the  main  benefit  that  Colorado  politicians 
sought  to  preserve  was  the  600  jobs  in 
the  rural  communities  of  Olney  Springs, 
Burlington  and  Las  Animas,  where  CCA 
prisons  are  located. 

When  responding  to  several  Open 
Records  Act  requests,  Governor  John 
Hickenlooper’s  office  did  not  produce  a 
single  record  related  to  details  of  how  the 
3,300-bed  contract  with  CCA  was  reached. 
The  Governor’s  office  referred  all  questions 
to  the  legislature,  notwithstanding  that  the 
Governor’s  own  office  calendars  indicated 
his  staffhad  met  with  CCA  executives  and 
their  Colorado  lobbyist,  Mike  Feeley,  on  the 
morning  of  March  28,2012. 

That  same  day,  in  the  afternoon,  the 
legislature’s  Joint  Budget  Committee  took 


by  John  E.  Dannenberg 

up  CCA’s  threat  to  close  its  Kit  Carson 
Correctional  Center  if  the  company  didn’t 
receive  help  - i.e.,  more  money  from  the 
state.  Without  approximately  $10-115 
million,  CCA  complained  it  could  not 
keep  all  of  its  facilities  operational;  the 
company  had  already  shut  down  its  752-bed 
Huerfano  County  Correctional  Center  in 
Walsenburg  in  2010  due  to  lack  of  prison- 
ers. Feeley  remarked  that  “CCA  really  feels 
we’re  in  a partnership  with  the  state, ’’when 
commenting  on  the  contract  negotiations. 
The  legislature  subsequently  approved  the 
payments  to  CCA. 

The  reality,  however,  is  that  prison 
closures  are  unavoidable.  Colorado’s  prison 
population  is  dropping  faster  than  pro- 
jected, meaning  that  its  contract  with  CCA 
is  costing  more  than  expected.  The  state’s 
prison  population,  which  was  projected  to 
decrease  by  between  160  and  1,256  prison- 
ers by  mid-2013,  had  already  fallen  by  1 ,700 
as  of  February  2013. 

The  slide  in  the  number  of  state  prison- 
ers reflects  a one-third  drop  in  Colorado’s 


On  March  20,  2012,  the  Seventh 
Circuit  Court  of  Appeals  reversed 
a district  court’s  grant  of  summary  judg- 
ment to  the  defendants  in  a case  claiming 
inhumane  conditions  of  confinement  at  a 
countyjail;  the  appellate  court  also  reversed 
the  dismissal  on  collateral  estoppel  grounds 
of  a related  suit  raising  state  law  claims. 

The  case  involved  two  lawsuits  filed 
by  the  estate  of  Nicholas  D.  Rice,  21,  who 
died  in  the  Elkhart  County,  Illinois  jail  on 
December  18, 2004,  nearly  fifteen  months 
after  he  was  booked  into  the  facility  pend- 
ing trial  on  a charge  of  attempted  bank 
robbery.  Rice  suffered  from  schizophrenia, 
and  11  days  before  his  death  was  found 
incompetent  to  stand  trial  and  ordered 
admitted  to  a psychiatric  hospital. 


crime  rate  over  the  past  decade.  Part  of  the 
reduction  also  resulted  from  the  legislature 
changing  the  state’s  sentencing  structure, 
including  granting  prisoners  more  good 
time  credits.  In  light  of  this  trend,  CCA’s 
future  prospects  in  Colorado  do  not  look 
encouraging  unless  the  state  decides  to 
continue  using  privately-operated  prisons 
as  a means  of  maintaining  the  existing  jobs 
those  facilities  provide. 

“We  can  find  no  aspect  of  incarceration, 
a necessary  evil,  that  serves  as  legitimate 
economic  development,”  stated  a March 
12,2013  editorial  in  the  Colorado  Springs 
Gazette.  “Some  individuals  must  lead  part 
or  all  of  life  behind  bars  and  that  may  never 
change.  While  incarcerated,  a person  lives 
as  a liability  to  the  public.  A person  in 
prison  costs  an  economy  more  wealth  than 
a prisoner  can  possibly  produce.  If  prisons 
benefit  the  economy,  we  should  build  more 
of  them  immediately.  They  do  not.”  PI 

Sources:  Colorado  Public  News,  www, ga- 
zette. com,  www.chieftain.com 


The  conditions  at  the  jail  and  the 
treatment  (or  lack  thereof)  that  Rice 
received  are  extensively  detailed  in  the 
lengthy  appellate  opinion  in  this  case.  In 
sum,  the  record  indicated  that  although 
Rice  was  seen  by  mental  health  staff  while 
incarcerated,  he  “frequently  refused  to  take 
his  prescribed  medications,  cooperate  with 
medical  personnel  at  the  jail,  eat  his  meals, 
or  bathe  himself.”  Medical  care  at  the  jail 
was  provided  by  Correctional  Medical 
Services  (CMS),  a private  company  now 
known  as  Corizon. 

In  an  April  30,  2004  note,  jail  staff 
wrote  “that  Rice  was  unable  to  stand,  that 
his  entire  body  was  jaundiced,  that  he  had 
a large,  three-inch  area  of  dark  skin  over  his 
coccyx,  and  that  when  officers  picked  him 


Seventh  Circuit  Reverses  Dismissal  of  Case 
Challenging  Conditions  in  Illinois  Jail 
where  Mentally  III  Prisoner  Died 
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up,  dead  skin  cells  sloughed  off  his  body  in 
large  numbers.  He  refused  to  speak.” 

Rice  was  briefly  hospitalized  at  psy- 
chiatric and  other  medical  facilities  on 
several  occasions  during  the  period  of  his 
confinement.  He  died  in  an  administra- 
tive segregation  cell  at  the  jail  as  a result 
of  psychogenic  polydipsia  (excessive  water 
drinking),  which  is  a disorder  known  to 
manifest  in  some  people  afflicted  with 
schizophrenia. 

The  district  court  granted  the  de- 
fendants’ motion  for  summary  judgment, 
finding  that  they  had  not  consciously 
disregarded  Rice’s  medical  needs  and  that 
the  ultimate  cause  of  his  death  was  not  a 
foreseeable  outcome.  Rice’s  estate  then  filed 
a second  federal  lawsuit  that  included  state 
law  claims  against  CMS  which  had  been 
dismissed  without  prejudice  in  the  first 
case,  invoking  the  district  court’s  diversity 
jurisdiction.  The  court,  with  a different 
judge,  dismissed  the  suit  based  on  col- 
lateral estoppel  due  to  the  determination 
in  the  first  lawsuit  that  the  cause  of  Rice’s 
death  “was  not  reasonably  foreseeable  to 
the  defendants.” 

Of  the  two  causes  of  action  that  the 
Seventh  Circuit  found  merited  reversal,  the 
first  contended  that  jail  officials  and  staff 
were  deliberately  indifferent  to  the  inhu- 
mane conditions  in  which  Rice  was  held 
at  the  jail.  The  Court  of  Appeals  concluded 
that  such  conditions  presented  a disputed 
material  fact  that  must  be  resolved  at  trial. 

Although  Rice  himself  had  created  the 
unsanitary  conditions,  that  did  not  foreclose 
the  claim  because  prison  officials  have  an 
obligation  to  intervene  when  they  know 
a prisoner  suffers  from  self-destructive 
behavior.  While  the  record  indicated  that 
staff  had  showered  Rice  and  cleaned  his  cell 
on  multiple  occasions,  it  also  showed  that 
“his  cell  was  often  filthy  and  unsanitary,  that 
uneaten  food  was  left  to  rot  there,  that  his 


skin  was  sometimes  caked  with  his  own  fe- 
ces, that  he  had  an  extremely  foul  body  odor 
owing  to  the  long  periods  of  time  during 
which  he  went  unbathed,  and  that  he  either 
developed  or  was  on  the  verge  of  developing 
bed  sores  on  multiple  occasions....” 

The  appellate  court  held  a jury  could 
find  the  defendants  should  have  made  a 
more  conscientious  effort  to  bathe  Rice  and 
clean  his  cell,  noting  “there  were  significant 
periods  of  time  during  which  the  jail’s  staff 
members  simply  turned  their  back  on  the 
condition  of  Rice’s  person  and  cell,  know- 
ing that  he  was  living  in  his  own  filth. ’’The 
jury  could  also  conclude  those  conditions 
exceeded  mere  discomfort  and  were  consti- 
tutionally unacceptable. 

“We  conclude,  contrary  to  the  district 
court,  that  whether  jail  officials  were  delib- 
erately indifferent  to  Rice’s  conditions  of 
confinement  presents  a material  dispute  of 
fact  that  the  factfinder  must  resolve  at  trial,” 
the  Court  of  Appeals  wrote.  “That  Rice 
himself  created  the  unsanitary  conditions 
of  which  his  Estate  complains  certainly  is  a 
fact  relevant  to  this  claim....  But  given  Rice’s 
mental  condition,  it  by  no  means  forecloses 
the  claim,  as  the  district  court  appears  to 
have  assumed.” 

The  appellate  court  affirmed  the  dis- 
missal of  other  claims  raised  by  Rice’s  estate, 
including  claims  related  to  his  placement  in 
administrative  segregation,  excessive  force 
and  failure  to  protect. 

In  addition  to  reversing  the  dismissal 
of  the  conditions  of  confinement  claim, 
the  Seventh  Circuit  found  the  dismissal  of 
the  state  law  claims  raised  by  Rice’s  estate 
in  the  second  lawsuit  was  in  error.  That 
dismissal  was  based  on  the  district  court’s 
finding  that  the  cause  of  Rice’s  death  was 
not  foreseeable  in  determining  whether  the 
defendants  were  deliberately  indifferent  to 
his  medical  needs.  As  the  foreseeability 
issue  was  not  necessary  to  determine  delib- 


erate indifference  - which  required  different 
standards  than  those  applied  to  state  law 
negligence  claims  - the  Court  of  Appeals 
held  that  the  foreseeability  determination 
in  the  first  case  did  not  provide  preclusive 
effect  to  dismiss  the  state  law  claims  raised 
in  the  second  lawsuit. 

Accordingly,  the  appellate  court 
reversed  in  part,  affirmed  in  part  and  re- 
manded the  cases  for  further  proceedings. 
See:  Rice  v.  Correctional  Medical  Services, 
675  F.3d  650  (7th  Cir.  2012).  P 
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Illinois:  Scathing  Study  on  Solitary  Buried  by  Politics 


Reeling  from  criticism  of  its  last 
effort  at  prison  reform,  Illinois  buried 
its  study  of  the  ineffectiveness  of  long-term 
solitary  confinement. 

As  Gov.  Pat  Quinn  struggled  to  hold 
onto  the  seat  he  acquired  from  the  ousted 
Rod  Blagojevich,  his  office  drew  fire  for 
measures  such  as  “Meritorious  Good  Time” 
(MGT),  which  revoked  a requirement  call- 
ing for  prisoners  to  spend  at  least  60  days 
in  prison. 

Reform  advocates  had  long  contended 
that  the  old  policy  made  “61-day  wonders” 
out  of  low-level  offenders,  but  the  As- 
sociated Press  reported  that  the  so-called 
“MGT  Push”  put  dangerous  criminals  back 
on  the  streets. 

As  Quinn  stepped  back  and  inched 
through  the  2010  election,  his  then-correc- 
tions chief  Michael  Randle  bore  the  brunt 
of  the  blame  for  the  program  and  resigned 
months  later,  ostensibly  to  revisit  his  old  job 
as  Ohio’s  prison  chief. 

Although  the  AP  story  created  political 
shockwaves,  a program  director  at  North- 
western University  School  of  Law  later 
decried  the  report  as  shoddy  and  sensational 
journalism. 

“Contrary  to  media  reports, MGT-Push 
has  not  been  responsible  for  an  illegal  or  pre- 
mature release  of  a dangerous  criminal  or  for 
the  commission  of  additional  violent  crime,” 
Malcolm  Young  said.  “MGT-Push  did  not 
cut  prison  sentences  by  months  or  years.  It 
did  not  add  to  the  public  risk  or  endanger 
public  safety.  And  it  was  not  ‘secret.’” 

Between  the  re-election  and  his  res- 
ignation, Randle  signed  a May  11,  2010 
“memorandum  of  understanding”  obligat- 
ing the  New  York-based  Vera  Institute 
of  Justice  to  conduct  a study  of  solitary 
confinement  in  Illinois  prisons,  under  strict 
terms  of  confidentiality. 

The  memo  begins  by  noting  the  docu- 
mented mental  health  risks  of  long-term 
isolation,  and  says  solitary  cells  can  cost  50 
percent  more  to  operate  than  those  in  the 
general  population. 

“For  these  reasons,  many  states  such  as 
Illinois  have  begun  to  consider  alternatives 
to  housing  large  numbers  of  prisoners  in 
segregation  units,”  the  memo  states. 

Two  pages  later,  eight  paragraphs  on 
the  “protection  of  confidentiality”  describe 


by  Adam  Klasfeld,  Courthouse  News 

elaborate  screening,  storage  and  training 
processes  to  keep  the  study  under  wraps. 

Apparently  upholding  that  secrecy, 
Vera  never  disclosed  the  findings  on  its 
website,  and  did  not  respond  to  a request 
for  comment. 

Courthouse  News  obtained  access  to 
the  state-commissioned  study  through  a 
Freedom  of  Information  Act  request,  IV2 
years  after  its  unannounced  publication. 

Researchers  Suzanne  Agha,  James 
Austin  and  Angela  Browne  published  the 
study,  titled  “Qualitative  Findings  on  the 
Use  and  Outcomes  of  Segregation  in  IL 
DOC,”on  September  28, 2011. 

They  analyzed  all  Illinois  prisoners 
released  from  segregated  cells  in  2008  and 
followed  them  for  a year  in  their  transi- 
tion to  the  general  population.  Those  who 
finished  their  terms  before  that  year  ended 
were  excluded  from  the  study. 

The  remaining  subset  included  10,219 
prisoners,  who  spent  roughly  two  months 
in  isolation  on  average. 

The  study  concluded:  “Prisoners  who 
spent  less  time  in  segregation  were  not  more 
likely  to  commit  new  violations  during  the 
first  12  months  of  release  into  general  popula- 
tion.... In  addition,  prisoners  who  committed 
more  serious  incoming  violations  were  not 
more  likely  to  commit  new  violations  during 
the  first  12  months  of  release  into  general 
population”  (emphasis  in  original). 

Researchers  found  that  85  percent  of 
the  population  committed  300-  to  400-class 
violations,  using  Corrections  Department 
terminology  for  less  serious  offenses.  These 
include  unauthorized  movement,  insolence, 
violation  of  rules,  disobeying  of  a direct 
order  and  failure  to  report. 

“Contraband  property,”  another  300- 
class  violation,  accounted  for  8 percent  of 
all  segregation  offenses.  The  report  distin- 
guishes this  infraction  from  “dangerous 
contraband,”  a 100-class  offense  cited  in 
only  1 percent  of  cases. 

Despite  its  stated  goal  to  reform  prison 
segregation,  the  Illinois  Department  of 
Corrections  never  published  these  results, 
though  the  study  was  brought  up  at  a public 
meeting  in  a prison  in  early  2012. 

The  minutes  of  that  meeting  were 
tucked  away  in  a quiet  corner  of  the  depart- 
ment’s website. 


John  Maki,  director  of  the  John  How- 
ard Association  of  Illinois,  a nonprofit 
advocacy  group,  declined  to  speculate  about 
whether  politics  is  responsible  for  the  se- 
crecy surrounding  the  study. 

Still,  he  noted  that  the  “MGT  fallout” 
created  a “toxic”  environment  that  margin- 
alized reformers. 

“Nobody  wanted  to  talk  about  chang- 
ing the  system, ”he  said.  “It  made  all  reforms 
more  necessary  but  also  more  difficult.” 

He  lamented  that  the  Vera  study  took 
so  long  to  see  the  light  of  day. 

“I  think  it  would  have  added  fuel  to 
[the  reformers’]  fire  to  make  the  argument 
against  long-term  segregation,”  he  said. 

Most  discussion  about  reforming 
solitary  confinement  centered  on  politically 
safe  austerity  arguments,  rather  than  public 
policy  debate,  he  added. 

Illinois  tried  to  cut  costs  recently  by 
shutting  down  the  Tamms  Correctional 
Center,  a supermax  prison  filled  with 
solitary  cells;  Dwight  Correctional  Center, 
home  of  the  state’s  only  “death  row”  for 
women;  and  two  post-release  transition 
centers  in  Chicago  and  Peoria. 

While  the  John  Howard  Association 
welcomed  shuttering  Tamms  on  humani- 
tarian grounds,  the  nonprofit  opposed  the 
other  closures  on  the  grounds  that  they 
would  worsen  prison  overcrowding. 

“The  answer  to  this  can’t  be  to  pack  up 
more  people  into  less  space,”  Maki  said. 

Another  state-commissioned  report, 
written  by  University  of  Illinois  Professor 
Geoffrey  Hewings,  investigated  how  clos- 
ing the  facilities  affected  local  economies. 
The  impact  statement  was  dated  February 
2012,  five  months  after  the  completion  of 
the  Vera  study. 

According  to  the  impact  statement,  the 
state  would  lose  tens  of  millions  of  dollars 
in  direct  wages  and  incur  indirect  ripple 
effects  if  employees  laid  off  from  their  jobs 
at  the  facilities  were  not  relocated. 

The  next  month,  Illinois  Corrections 
Department  director  Salvador  “Tony” 
Godinez  projected  that  the  approximately 
796  staffers  left  unemployed  by  prison  clos- 
ings could  fill  594  vacancies  in  the  state’s 
prison  system. 

Godinez  had  rosy  projections  about 
the  ability  of  the  remaining  state  prisons 
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to  relocate  the  Tamms  prisoners. 

“There  will  be  sufficient  space  to  es- 
tablish elevated-security  wings  and  safely 
house  and  accommodate  the  186  existing 
Tamms  Correctional  Center  C-Max  in- 
mates at  Pontiac  and  Menard  Correctional 
Centers,”  he  wrote. 

But  the  John  Howard  Association  says 
overcrowding  remains  a problem. 

The  group’s  most  recent  estimates 
from  February  2013  place  the  state’s  prison 
population  at  49,255.  Before  the  closures, 


the  Illinois  prison  system  was  designed  to 
hold  34,000  people. 

With  the  election  pressure  behind  him 
in  2012,  Gov.  Quinn  has  also  reinstated 
an  amended  version  of  the  MGT  Push 
policies. 

Meanwhile,  the  federal  Bureau  of 
Prisons  recently  announced  that  it  would 
start  studying  how  to  reform  solitary  con- 
finement nationwide.  The  American  Civil 
Liberties  Union  signaled  that  the  study 
would  draw  from  the  lessons  learned  by 


states  around  the  country. 

Besides  Illinois,  Vera  has  conducted 
similar  investigations  in  Ohio,  Mississippi 
and  Maryland. 

A Bureau  of  Prisons  spokesman  told 
Courthouse  News  that  a contractor  has  notyet 
been  selected  for  the  nationwide  study. 

This  article  was  originally  published,  by 
Courthouse  News  (www.courthousenews. 
com)  on  March  13,  2013,  and  is  reprinted 
with  permission. 


Louisiana  Public  Service  Commission  Postpones  Prison  Phone  Reforms 

by  Mel  Motel 


After  heated  hearings  and  a post- 
ponement,  on  December  12,  2012, 
the  Louisiana  Public  Service  Commission 
(LPSC)  voted  to  lower  the  cost  of  phone 
calls  made  from  Louisiana  prisons  and  jails 
by  cutting  the  rates  of  most  calls  by  25% 
and  prohibiting  costly  surcharges.  [See: 
PLN,  Jan.  2013,  p.14;  Feb.  2012,  p.36]. 
The  LPSC’s  order  was  a victory  for  40,000 
Louisiana  prisoners  and  their  loved  ones. 
Unfortunately,  however,  some  of  the  policy 
changes  have  been  postponed. 

At  its  December  hearing,  the  LPSC 
decided  that  telecom  companies  must  lower 
the  rates  of  most  prison  and  jail  phone  calls 
by  25%,  starting  whenever  their  current 
contracts  ended  or  in  2014.  The  rate  reduc- 
tion did  not  apply  to  all  calls,  but  only  to 
calls  made  by  prisoners  to  family  members, 
clergy,  legal  aid  organizations  and  certain 
government  agencies. 

The  part  of  the  LPSC’s  order  ending 
unauthorized  prison  phone  surcharges  went 
into  effect  on  February  28,  2013.  At  that 
time  the  telecom  companies  that  contract 


with  Louisiana  prisons  and  jails  were  sup- 
posed to  have  stopped  charging  the  extra 
fees,  such  as  fees  to  set  up  phone  accounts 
and  issue  refunds  on  unused  account  bal- 
ances. The  LPSC,  however,  learned  that 
four  companies  were  acting  in  violation  of 
the  new  rules  by  continuing  to  collect  the 
unauthorized  surcharges. 

LPSC  Commissioner  Foster  Camp- 
bell, who  was  the  leading  force  behind  the 
reforms,  noted  that  one  of  the  companies, 
City  Tele  Coin,  was  warned  against  charg- 
ing extra  fees  on  calls  made  by  Louisiana 
prisoners  as  far  back  as  2006. 

“This  company,  City  Tele  Coin,  did  not 
comply  then,  and  now  we’ve  learned  they  - 
and  three  other  jail  phone  providers  - are 
still  illegally  padding  the  bills  of  families 
paying  to  speak  to  their  relatives  in  jail,” 
said  Campbell. 

On  March  15,  2013,  the  LPSC  cited 
City  Tele  Coin  (CTC)  and  Securus  Tech- 
nologies, accusing  them  of  continuing  to 
charge  the  unauthorized  fees  and  noting 
that,  if  determined  to  be  in  violation,  they 


could  be  fined  up  to  $10,000.  Telecom 
companies  Global  TePLink  and  Intellicall 
Operator  Services  also  were  not  complying 
with  the  LPSC’s  order  regarding  the  sur- 
charges, though  they  have  not  been  cited. 

In  response,  CTC  and  Securus  requested 
that  the  LPSC  overturn  its  December  2012 
policy  changes  related  to  prison  and  jail  phone 
calls.  New  LPSC  chairman  Eric  Skrmetta 
also  requested  a rehearing  on  the  issue. 

On  March  25,2013,  the  LPSC  met  to 
revisit  the  prison  phone  reforms.  At  the  rec- 
ommendation of  Commissioner  Lambert 
Boissiere  III,  the  Commission  voted  3-2  to 
postpone  its  order  prohibiting  surcharges. 
For  the  next  six  months,  companies  that 
provide  prison  and  jail  phone  services  in 
Louisiana  will  be  allowed  to  collect  the 
extra  fees,  but  will  hold  them  in  an  escrow 
account  until  the  LPSC  makes  a “final  deci- 
sion” on  the  legality  of  the  surcharges.  FI 

Sources:  www.  nola.  com, press  release  from  Louisi- 
ana Public  Service  Commissioner  Foster  Campbell 
(March  1 7, 2013),  www.theadvocate.com 
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No  Free  Speech  Protection  for  Prisoners 
Who  Copy  Excerpts  from  Books 


PRISONERS  WHO  COPY  “ARGUABLY  IN- 
flammatory”  or  “incendiary”  passages 
from  the  books  they  check  out  from  a pris- 
on library  or  are  allowed  to  purchase  are  not 
entitled  to  rely  on  the  First  Amendment  to 
protect  them  from  disciplinary  punishment, 
the  U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  held  on  August  2, 2012. 

In  dismissing  Wisconsin  state  prisoner 
Toni  Toston’s  free  speech  claims  brought 
under  42  U.S.C.  § 1983,  Circuit  Judge 
Richard  A.  Posner  wrote  that  Toston  could 
face  disciplinary  sanctions  for  possessing 
a handwritten  copy  of  the  “Ten-Point 
Program”  included  in  books  about  the 
Black  Panther  Party,  notwithstanding  that 
the  passage  appeared  in  two  books  he  had 
checked  out  from  the  prison  library  and 
a book  he  was  allowed  to  order  from  an 
outside  vendor. 

Toston  filed  suit  alleging  free  speech 
and  due  process  violations  when  he  was 
sent  to  segregation  for  90  days  for  “pos- 
sessing gang  literature”  after  a guard  found 
his  handwritten  copy  of  the  Ten-Point 
Program  in  his  locker.  The  offending  pas- 
sage, from  To  Die  for  the  People:  The  Writings 
of  Huey  P.  Newton  (1972),  states: 

1.  We  want  freedom.  We  want  power 
to  determine  the  destiny  of  our  Black  Com- 
munity. 2.  We  want  full  employment  for  our 
people.  3.  We  want  an  end  to  the  robbery  by 
the  white  man  of  our  black  community.  4.  We 
want  decent  housing  fit  for  shelter  of  human 
beings.  5.  We  want  education  for  our  people 
that  exposes  the  true  nature  of  this  decadent 
American  society.  We  want  education  that 
teaches  us  our  true  history  and  our  role  in  the 
present-day  society.  6.  We  want  all  Black  men 
to  be  exempt  from  military  service.  7.  We  want 
an  immediate  end  to  POLICE  BRUTALITY 
and  MURDER  of  Black  people.  8.  We  want 
freedom for  all  black  men  held  in federal,  state, 
county  ajid  city  prisons  and  jails.  9.  We  want 
all  Black  people  brought  to  trial  to  be  tried  m 
court  by  a jury  of  their  peer  group  or  people 
from  their  Black  communities,  as  defined  by 
the  Constitution  of  the  United  Hates.  10.  We 
want  land,  bread,  housing,  education,  clothing, 
justice  and  peace. 

Prison  officials  theorized  that  the 
“likeliest  reason”  why  Toston  had  copied  the 
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passage  “was  to  show  it  to  inmates  whom 
he  hoped  to  enlist  in  a prison  gang,  a local 
cell  as  it  were  of  the  Black  Panthers;  the 
Ten-Point  Program  would  be  the  gang’s 
charter.” 

While  the  Court  of  Appeals  admitted 
that  the  defendants’  reasoning  was  “merely 
a supposition,”  it  noted  that  the  “plaintiff  is 
a black  man  in  a state  prison  and  the  Black 
Panthers  were  implicated  in  many  acts  of 
violence,  including  murder.”  Further,  Mr. 
Newton  “himself  may  have  killed  a police 
officer,”  and  there  was  even  a Black  Panthers 
coloring  book  that  “depicted  children  mur- 
dering police  officers.” 

The  appellate  court  focused  on  Point  8: 
“We  want  freedom  for  all  black  men  held 
in  federal,  state,  county  and  city  prisons  and 
jails.”  The  Seventh  Circuit  acknowledged 
that  “[i]n  context,  Point  8 is  less  inflamma- 
tory than  when  read  in  isolation.”  Indeed, 
the  Court  added  that  in  Newton’s  explana- 
tory notes  that  followed  each  point  in  his 
book,  there  was  the  following  “innocuous” 
explanation:  “We  believe  that  all  Black 
people  should  be  released  from  the  many 
jails  and  prisons  because  they  have  not 
received  a fair  and  impartial  trial.”Nonethe- 
less,  the  Court  of  Appeals  found  that  “this 
underscores  the  difference  between  a book 
as  a whole  and  an  arguably  inflammatory 
nugget  plucked  from  it. ’’The  Court  did  not 
endeavor  to  explain  which  part  of  Point  8 
might  be  considered  inflammatory. 

In  a passing  reference  to  Turner  v. 
Safiey,  482  U.S.  78  (1987),  the  appellate 
court  remarked  that  the  free  speech  of  a 
prisoner  “is  of  course  limited  by  the  prison’s 
legitimate  concerns  with  security.”  It  did 
not,  however,  engage  in  the  usual  Turner 
four-part  analysis  as  to  the  reasonableness 
of  prison  officials’  actions  and  whether 
alternative  options  might  exist.  The  Court 
of  Appeals  found  that  the  defendants’ 
position  that  a prisoner  “might  form  a 
gang”  using  the  Ten-Point  Program  was 
“not  so  implausible  that  we  can  dismiss  as 
groundless  the  prison’s  concern  with  the 
plaintiff’s  possession  of  a copy  of  the  Ten- 
Point  Program.” 

As  such,  the  Seventh  Circuit  deferred 
to  the  prison  administrators’judgment.  Be- 


sides, the  Court  of  Appeals  commented,  the 
confiscation  of  the  materials  - and,  appar- 
ently, Toston’s  punishment  of  three  months 
in  segregation  - limited  his  free  speech 
rights  “only  very  slightly.”  While  admitting 
that  freedom  of  speech  does  imply  freedom 
to  read,  citing  Stanley  v.  Georgia,  394  U.S. 
557,  567  (1967),  the  Court  questioned 
whether  it  could  “imply  freedom  to  copy.” 
The  answer,  apparently,  is  “no”  within  the 
prison  context. 

Toston  had  also  raised  a due  process 
claim,  arguing  he  had  not  been  given  fair 
notice  of  prohibited  conduct.  There  was  no 
reference  to  “gang  literature”  in  the  Wis- 
consin Administrative  Code  that  would 
“have  alerted  him  to  the  unlawfulness  of 
copying  the  Ten-Point  Program  from  a 
book  he  was  permitted  to  buy.”  The  case 
was  remanded  on  this  point  to  determine 
whether  Toston’s  disciplinary  punishment 
amounted  to  a “deprivation  of  liberty”  that 
would  support  a due  process  challenge. 
Wilkinson  v.  Austin,  545  U.S.  209,  221-24 
(2005)  (assessing  whether  conditions  in 
segregation  were  sufficiently  “unusually 
harsh”  to  create  a liberty  deprivation)  [PEN, 
Aug.  2005,  p.24]. 

Despite  the  mostly  adverse  ruling,  the 
Seventh  Circuit  did  quote  from  another 
First  Amendment  prison  case,  Kmg  v.  Fed- 
eral Bureau  of  Prisons,  415  F.3d  634  (7th  Cir. 
2005)  [PEN,  May  2006,  p.36]:  “Forbid  a 
person  to  read  and  you  shut  him  out  of  the 
marketplace  of  ideas  and  opinions  that  it 
is  the  purpose  of  the  free  speech  clause  to 
protect.”But  evidently  the  freedom  of  pris- 
oners to  read  does  not  encompass  the  right 
to  copy  what  they  have  read  - at  least  not 
based  on  the  facts  in  this  case.  See:  Toston  v. 
Thurmer,  689  F.3d  828  (7th  Cir.  2012). 

Toston’s  lawsuit  remains  pending  on 
remand,  on  cross  motions  for  summary 
judgment.  PI 


Hepatitis  & Liver  Disease: 

A Guide  to  Treating  & Living 
with  Hepatitis  & Liver  Disease 

Revised  ed.  By  Dr.  Melissa  Palmer 

See  page  61  for  more  information. 


April  2013 


30 


Prison  Legal  News 


Save  with  Sentel ! 

Sentel  is  a local  and  international  call  provider.  Inmates  use  our  service  to  save  on  expensive  prison 
calls.  We  have  calling  packages  and  per  minute  plans.  With  our  calling  packages,  the  longer  you 
prepay  the  more  savings  you  enjoy.  For  example,  if  you  prepay  for  one  year  for  300  minutes  each 
month  for  one  line  at  $ 1 1 9.99,  your  effective  cost  for  the  line  is  $9.99  per  month.  At  the  end  of  your 
one  year  plan,  you  don't  have  to  pay  $1 19.99  to  renew.  Yeah,  that's  right,  you  just  pay  $9.99  monthly 
to  renew  for  the  lifetime  of  the  account.  If,  however,  you  cannot  prepay  for  the  whole  year,  you  can 
still  enjoy  low  cost  calling  for  $ 1 4.99  monthly  for  300  minutes. 

Sentel  also  offers  low  cost  international  calling  with  our  per  minute  plan.  Our  rates  start  as  low  as 
1 0 cents  per  minute  for  Mexico.  Most  other  international  calls  start  at  22  cents  per  minute.  You  can 
have  several  lines  and  all  of  them  can  share  the  minutes. 

Below  is  a summary  of  the  Great  plans  we  offer: 

Packages: 

1 Month  300  mins  USA  for  $14.99  or  (4.99  cents/min) 

3 Months  300  mins  USA  for  $ 1 3.99  or  (4.66  cents/min) 

6 Months  300  mins  USA  for  1 1 .99  or  (3.99  cents/min) 

1 2 Months  300  mins  USA  for  $9.99  or  (3.33  cents/min) 

1 Month  1 000  mins  USA  for  $34.99  (Great  for  State  Prisoners) 

1 Month  300  mins  for  Mexico  and  Dominica  Republic  for  $39.99 
1 Month  300  mins  for  Colombia  for  $44.99 
Additional  lines  are  priced  @ $2.5  per  Month 
Additional  minutes  are  priced  @ 5 cents  per  minute 

Per  Minute  Plan: 

All  calls  inside  the  United  States  are  billed  at  6 cents  per  minute 

All  calls  to  Canada,  Puerto  Rico  and  US  Virgin  Islands  are  8 cents  per  minute 

All  calls  to  a landline  in  Mexico  are  1 0 cents  per  minute 

Calls  to  a landline  in  Dominican  Republic  are  1 2 cents  per  minute 

Calls  to  a landline  or  mobile  phone  in  Colombia  are  1 5 cents  per  minute 

All  calls  to  Nigeria  are  just  22  cents  per  minute 

Most  international  calls  are  just  22  cents  per  minute  for  landline 

Activation  fee  per  line  is  $ 1 

Monthly  fee  per  line  is  75  cents 

Using  our  service  will  save  you  35%  to  80%  with  your  calls.  The  calls  from  your  facility  will  be  billed  the  local 
rate  which  is  6 cents  for  federal  facilities  plus  our  service  fee  for  your  respective  plan. 

Contact  info:  Sentel 

9550  S.  Eastern  Ave.,  Ste.  253 
Las  Vegas,  NV  89123 
Ph:  702-430-9445 
Email:  sentel.nv@gmail.com 
Website:  www.sentelinmatecall.com 


Prison  Legal  News 


31 


April  2013 


ADX  Prisoner  Not  Allowed  to  Communicate  with  Family 
Members  or  Receive  Publications  under  SAMs 


IN  ANOTHER  OF  A SERIES  OF  COURT  RULINGS 

upholding  the  use  of  Special  Administra- 
tive Measures  (SAMs),  a prisoner  at  the 
federal  ADX  supermax  facility  in  Florence, 
Colorado  was  prohibited  from  receiving 
certain  publications  and  communicating 
with  his  nieces  and  nephews. 

The  federal  Bureau  of  Prisons’  use  of 
SAMs  originated  in  a regulation  promul- 
gated in  1996  - 28  C.F.R.  § 501.3  - that 
was  amended  in  the  wake  of  the  9/11  ter- 
rorist attacks  and  finalized  in  2007.  See: 
72  FR  16271, 16275  (April  4,  2007).  The 
regulation,  titled  “Prevention  of  Acts  of 
Violence  and  Terrorism,”  provides  that 
“upon  direction  of  the  Attorney  General, 
the  Director,  Bureau  of  Prisons,  may  au- 
thorize the  Warden  to  implement  special 
administrative  measures  that  are  reasonably 
necessary  to  protect  persons  against  the  risk 
of  death  or  serious  bodily  injury.” 

Imposed  pursuant  to  a request  by  a 
“federal  law  enforcement  agency  or  the  head 
of  a member  agency  of  the  United  States 
intelligence  community,”  SAMs  can  be  used 
to  house  prisoners  in  restricted  confinement 
and  to  curtail  or  eliminate  their  ability  to 
communicate  with  others  - including  the 
public,  the  media,  other  prisoners  and  fam- 
ily members.  Seemingly  mundane  activities 
such  as  “carrying  of  religious  materials, 
recreation,  and  exercise  time”  have  been 
restricted  by  SAMs.  See:  Yousef  v.  Reno, 254 
F.3d  1214  (10th  Cir.  2001)  [PLN,  March 
2002,  p.ll].  Even  attorney-client  com- 
munications may  be  monitored  pursuant 
to  SAMs,  if  deemed  “reasonably  necessary 
for  the  purpose  of  deterring  future  acts  of 
violence  or  terrorism.” 

While  28  C.F.R.  § 501.3  requires  that 
a prisoner  be  given  written  notice  of  the 
imposition  of  SAMs  and  the  “basis  of  the 
restrictions,”  there  are  no  hearings  when  a 
prisoner  is  placed  on  SAMs,  though  they 
must  be  reviewed  annually. 

Mohamed  Rashed  Al-Owhali,  serving 
life  plus  40  years  for  his  role  in  the  August 
7,  1998  bombing  of  the  U.S.  embassy  in 
Nairobi,  Kenya,  is  housed  at  the  ADX  and 
has  been  subject  to  SAMs  since  he  was 
incarcerated  in  1998. 

In  2004,  Al-Owhali  was  informed  that 
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his  right  to  correspond  with  family  members 
was  being  curtailed;  up  to  that  time,  he  had 
been  corresponding  with  his  nieces  and 
nephews  without  incident.  As  the  basis  for 
the  new  SAMs,  Al-Owhali  was  merely  ad- 
vised that  his  conviction  for  acts  of  terrorism 
demonstrated  a “proclivity  for  violence,”  and 
that  federal  prison  officials  were  concerned 
that  his  “communications  or  contacts  with 
persons  could  result  in  death  or  serious 
bodily  injuries  to  persons.” 

Further,  Al-Owhali’s  subscriptions 
to  two  Arabic-language  newspapers  were 
prohibited  on  the  basis  that  barring  the  pub- 
lications would  prevent  him  “from  receiving 
and  acting  upon  critically-timed  informa- 
tion coded  in  a potentially  undetectable 
manner.”  Fie  was  also  allegedly  prohibited 
from  receiving  a book  titled  Palestine:  Peace, 
Not  Apartheid,  by  former  President  Jimmy 
Carter.  The  SAMs  imposed  on  Al-Owhali 
were  reapproved  annually  and  extended  in 
2008,  which  prompted  him  to  file  suit. 

Unfortunately  for  Al-Owhali,  the  lack 
of  due  process  protections  when  SAMs  are 
imposed  apparently  carries  little  weight 
in  the  courts,  because  his  challenge  to 
the  SAMs  was  reviewed  under  the  usual 
standards  applicable  to  prisoner  lawsuits, 
including  Turner  v.  Safley,  482  U.S.  78 
(1987)  and  the  pleading  requirements 
set  forth  in  Ashcroft  v.  Iqbal,  556  U.S.  662 
(2009)  [PLN, July  2009,  p.18]. 

The  district  court  granted  the  Bureau  of 
Prisons’ motion  to  dismiss,  holding  that  Al- 
Owhali  had  not  presented  facts  to  support 
his  claims  and  had  failed  to  show  “that  there 
are  alternative  means  of  exercising  plain- 
tiff’s rights  in  question,  the  lack  of  impact 
accommodation  of  the  asserted  rights  will 
have  on  guards  and  other  inmates  and  on 
allocation  of  prisoner  resources  generally, 
and  finally  the  absence  of  ready  alterna- 
tives.” [See:  PLN,  Aug.  2011,  p.27] . 

In  affirming  the  dismissal  on  August 
7, 2012,  the  Tenth  Circuit  held  that  it  was 
Al-Owhali’s  “burden  to  demonstrate  that 
there  is  no  legitimate,  rational  basis  for 
the  increased  communications  restriction.” 
As  such,  he  “simply  needed  to  plead  some 
plausible  facts  ...  that  the  ban  on  commu- 
nicating with  his  nieces  and  nephews  did 


not  serve  the  purpose  of  preventing  future 
terrorist  activity.” 

The  Court  of  Appeals  found  that  Al- 
Owhali  had  failed  to  demonstrate  that  barring 
communication  with  his  family  members  was 
not  rationally  connected  to  preventing  terror- 
ist acts.  As  to  the  restriction  on  Al-Owhali’s 
newspaper  subscriptions,  the  appellate  court 
merely  noted  that  such  restrictions  were 
common  and  that  he  had  failed  to  rebut  the 
government’s  “logical  safety  rationale  for 
limiting  his  access  to  Arabic-language  me- 
dia - namely  the  need  to  prevent  Al-Owhali 
from  acting  upon  contemporary  information 
or  receiving  coded  messages.”  Regarding  the 
book  by  former  president  Carter,  the  Court 
held  that  “Al-Owhali’s  sparse  pleadings  on 
this  claim  fail  to  allege  a plausible  constitu- 
tional violation,”  as  his  “vague  allegation [s]” 
lacked  factual  context. 

As  a final  matter,  the  Tenth  Circuit  dis- 
posed of  Al-Owhali’s  claim  that  the  SAMs 
violated  his  “equal  protection  of  the  law,”by 
commenting  on  the  lack  of  specificity  in  his 
pleadings,  which  did  not  clearly  indicate  he 
was  raising  a Fifth  Amendment  due  pro- 
cess claim.  “It  is  not  ours  to  piece  together 
Al-Owhali’s  arguments  for  him....  We  do 
not  engage  in  guessing  games  to  determine 
which  arguments  Al-Owhali  might  be  as- 
serting,” the  Court  of  Appeals  wrote. 

Al-Owhali’s  circumstances  are  not 
unique.  Federal  case  law  is  replete  with 
rulings  involving  SAMs,  which  now  en- 
compass not  only  restrictions  imposed 
on  terrorists  but  also  on  other  prisoners 
deemed  management  problems  by  federal 
prison  officials,  such  as  gang  members.  See, 
e.g.,  Mills  v.  Davis,  U.S.D.C.  (D.  Col.), 
Case  No.  l:ll-cv-03165-PAB;  2012  WL 
1657367  (SAMs  applied  to  Aryan  Brother- 
hood leader  housed  at  ADX). 

As  the  use  of  SAMs  has  increased,  so 
has  the  use  of  Special  Management  Units 
and  Communications  Management  Units 
within  the  Bureau  of  Prisons.  [See:  PLN, 
Sept. 2012, p.26] . Concurrently,  due  process 
concerns  such  as  those  raised  in  this  case 
have  increased  as  well,  with  little  appar- 
ent interest  or  intervention  by  the  federal 
courts.  See:  Al-Owhali  v.  Holder,  687  F.3d 
1236  (10th  Cir.  2012).  H 
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FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS;  HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU... 

GRAB  BAG 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAY$ 

ONLY  $0.25  CENT$  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS  OR  50  GRAB  BAGS. 

THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED  AGAIN  THIS  YEAR.  SO  S70GK  UP  NOW! 

THIS  SALE  ENDS  MAY  31,  2013 
AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 

YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES,  ALL  NUDES  OR  BOP  SAFE... 

THE  INDIVIDUAL  SELECTIONS  COME  FROM  OUR  BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

WHEN  YOU  PURCHASE  THE  5 GRAB  BAG  MINIMUM 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN  MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 

WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD  KRASNYA  QUATERLY  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO 


Thousands  of  the  hottest  and  most  scandalous  Babes  & Dudes  found  on  the 
planet.  Each  catalog  page  has  120  beautiful  Girls  or  Boys  posing  just  for  you! 
Order  one  catalog  page  for  only  $4.50  or  for  10  US  “ Forever  Stamps” 
with  an  SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

HELP  US  TO  HELP  YOU! 

We  are  more  than  happy  to  answer  E-mail  inquires  however,  due  to  mailing  cost  at 
$0.45  Cents  a letter,  please  enclose  an  SASE  with  your  questions, 
OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
Vivid  4x6  color  prints  as  low  as  $0.35  Cents  per  print  on  orders  over  500,  shipped 
according  to  policy:  25  pictures  per  envelope  every  24  hours. 

S&H  $2.00  per  envelope. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 
U.S.  Postal  Service  Money  Orders-State  & Federal  Correctional  institutional 
checks  payable  only  to:  KRASNYA  L.L.C. 

Equation  for  First  Class  U.S.  Forever  Stamos 


Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $6.00  per  Flat  Book. 
We  respond  to  our  clients  needs  and  try  to  help  the  best  we  can. 
Our  seasonal  specials  mean  a kickoff  of  savings! 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  ISt  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


COLOR  CATALOG  DISCOUNT  SALE 
ONE  COLOR  CATALOG  OF  120  BABES 
IN  CLASSIC  OR  NUDE  LINES  $4.50 
PLEASE  INCLUDE 
A SELF-ADDRESSED  STAMPED 
(2-FIRST  CLASS  STAMPS)  ENVELOPE. 
QUANTITY  BUYS: 

5-14  CATALOGS  =10%  OFF  OUR  REGULAR  PRICE 
15%  OFF  OUR  REGULAR  PRICE 


20%  OFF  OUR  REGULAR  PRICE 
25%  OFF  OUR  REGULAR  PRICE 
30%  OFF  OUR  REGULAR  PRICE 
35%  OFF  OUR  REGULAR  PRICE 
40%  OFF  OUR  REGULAR  PRICE 
45%  OFF  OUR  REGULAR  PRICE 
50%  OFF  OUR  REGULAR  PRICE 


70-VOLUMES  OF  KRASNYA  BABES  CLASSIC  LINE 
70-VOLUMES  OF  KRASNYA  BABES  NUDE  LINE 


$24.95  S&H  Free 
For  Grab  Bag  of 
50  photos 

from  all  our  catalogs 
Specify  race  and  main 
area  of  your  interests 
We  will  pick 
selection  for  you 
Bonus:  B&W  Cat.  Page 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS! 

PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 


3 BRAND  NEW  FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS  FOR: 

Grab  Bag  of  45  photos  from  all  our  catalogs 
Specify  race  and  main  area  of  your  interests 
We  will  pick  selection  for  you 
Bonus  B&W  Catalog  Page 
PLEASE  INCLUDE  6 FIRST  CLASS  STAMPS 
FOR  S&H 


KRASNYA  L.L.C. 

P.O.BOX  32082 
BALTIMORE, MD  21282 

EMAIL  AND  CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 
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KRASNYA  QUARTERLY  MAGAZINE  DEBUT 
BABES  OR  STUDS  ISSUE  AVAILABLE  , 
PLEASE  SPECIFY  BOP-FRIENDLY  OR  NUDE 
***  JANUARY  2013  *** 

EVERY  THREE  MONTHS  YOU’LL  RECEIVE 
OVER  220  BEAUTIES  FROM  OUR  FINEST  COL- 
LECTION ALL  CAPTURED  IN  VIVID  APROX.  4X6 
IMAGES  DISPLAYING  ALL  THERE 
ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 

OVER  $100.00  WORTH  OF  BABES  IN  EACH  MAGAZINE 
KRASNYA  QUATERLY’S  2013-2014 
CALENDAR  SAMPLER  MAGAZINE 
IF  YOU  BOUGHT  THEM  SEPARATELY!!! 

WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 


ONLY  $29.95  PER  ISSUE 
(OR  5 FLAT  BOOKS  OF  FIRST  CLASS  STAMPS) 
PRICES  INCLUDES  SHIPPING  AND  HANDLING 
***SPECIAL  OFFER*** 

$99.95  FOR  1 YEAR  SUBSCRIPTION 
AND  OUR  BONUS  OF  THE  SPECIAL  CALENDAR 
ISSUE  BELOW... 


THE  BASIC  CALENDAR  WITH  48 
NOT  SO  BASIC  BABES 

BABES  OR  STUDS  ISSUE  AVAILABLE  , PLEASE 
SPECIFY  BOP-FRIENDLY  OR  NUDE 
ALL  TO  DELIGHT  YOU 
THROUGHOUT  THE  YEAR! 

$11.95  OR  2 FLAT  BOOKS  OF  FIRST  CLASS 
STAMPS 

ALL  ORDERS  ARE  FINAL!!! 

PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  AND  MAGAZINE  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY  TO: 


KRASNYA  L.L.C. 

CALENDAR  SAMPLER  MAGAZINE 
P.O.BOX  32082 
BALTIMORE,  MD  21282 


Prison  Legal  News 


33 


April  2013 


Oregon:  Grand  Jury  Cites  Problems  at  Multnomah  County  Jails 


A Corrections  Grand  Jury  report 
released  on  December  18,2012  made 
recommendations  to  remedy  problems  in 
Multnomah  County’s  jail  system,  adding  to 
suggestions  the  Grand  Jury  had  previously 
made  in  2011. 

In  its  most  recent  report,  the  Grand 
Jury  noted  there  was  a 121%  increase  in 
the  number  of  emergency  prisoner  releases 
from  the  county’s  jails  for  the  one-year 
period  that  ended  in  August  2012. The  re- 
port recommended  opening  additional  jail 
dorms  to  increase  bed  space.  Three  dorms 
at  the  Inverness  Jail  had  been  closed  due 
to  budget  cuts  over  the  past  few  years;  the 
county’s  jail  system  presently  has  1,310 
available  beds. 

The  emergency  releases  occur  when  the 
jails  are  at  95%  capacity,  according  to  the 
Sheriff’s  office,  in  order  to  make  room  for 
other  detainees  charged  with  more  serious 
crimes.  Over  900  prisoners  were  released 
early  from  Multnomah  County  jails  in  2012 
- eight  times  the  number  of  emergency 
releases  in  2010  and  2011  combined. 

The  Grand  Jury  report  also  cited  the 
need  to  address  staff  vacancies;  due  to 
expected  retirements  among  corrections 
employees, the  Sheriff’s  office  needs  to  hire 
up  to  85  new  staff  members  before  June  30, 
2013,  the  Grand  Jury  found.  “Recruitment 
practices  will  need  to  change  dramatically 
in  order  to  keep  up  with  these  retirement 
projections.” 

In  its  previous  report  released  in  De- 
cember 2011,  the  Corrections  Grand  Jury 
had  recommended  that  the  Multnomah 
County  jail  system  expand  suicide  preven- 
tion training,  house  suicidal  prisoners  in 
dorms  and  hire  more  guards  to  reduce 
overtime  costs. 

The  Grand  Jury  applauded  the  Sheriff’s 
office  for  implementing  an  8-hour  suicide 
prevention  training  program  in  2011,  fol- 
lowing three  jail  suicides  within  a year. 
Even  so,  guards  receive  a “bare  minimum”  of 
16-24  hours  of  suicide  prevention  training 
annually  when  40  hours  is  recommended, 
according  to  the  Grand  Jury’s  2011  report. 
Jail  officials  responded  that  budget  cuts  and 
limited  staffing  precluded  more  extensive 
training. 

The  Grand  Jury  further  recommended 
altering  the  practice  of  posting  a guard,  24 
hours  a day,  outside  suicidal  prisoners’ cells. 
“Evidence  suggests  that  when  inmates  are 


housed  together,  suicide  attempts  drop, 
likely  due  to  the  fact  that  someone  else  is 
present,”  the  report  observed.  As  such,  the 
Grand  Jury  suggested  that  suicidal  prisoners 
be  housed  in  open  dorms. 

“That’s  good  for  those  who  are  not 
violent  towards  other  people,”  responded 
Chief  Deputy  Michael  Shults.“But  we  also 
get  very  violent  suicidal  people.”  He  said 
the  jail’s  suicide  watch  committee  would 
consider  the  recommendation. 

Issues  related  to  suicidal  prisoners 
remain  problematic,  however.  Jail  prisoner 


On  March  ii,  2013,  the  Dis- 
ability Rights  Network  of  Pennsylva- 
nia (DRNP)  filed  a lawsuit  against  John 
E.  Wetzel,  Secretary  of  the  Pennsylvania 
Department  of  Corrections,  charging  that 
the  confinement  of  prisoners  in  Restricted 
Housing  Units  (RHUs)  amounts  to  “cruel 
and  unusual  punishment”  of  those  diag- 
nosed as  “seriously  mentally  ill.”  The  suit 
seeks  an  end  to  long-term  segregation  of 
such  individuals  and  seeks  an  order  that 
DOC  prisoners  “receive  constitutionally 
adequate  mental  health  care.” 

According  to  the  lawsuit,  prisoners  in 
the  RHUs  are  “locked  in  extremely  small 
cells  for  at  least  23  hours  a day  on  week- 
days and  24  hours  a day  on  weekends  and 
holidays.  Typically,  the  lights  are  on  in  the 
cell  all  the  time.  The  prisoners  are  denied 
adequate  mental  health  care  and  prohibited 
from  working,  participating  in  educational 
or  rehabilitative  programs,  or  attending 
religious  services.” 

Prisoners  in  the  RHU  are  generally 
held  alone,  notes  the  complaint,  though 
even  in  cases  when  prisoners  are  assigned  a 
cellmate,  this  may  be  “as  deleterious  to  their 
mental  health  as  solitary  confinement”  if  the 
cellmate  is  “psychotic  or  violent.” 

Placing  people  in  such  conditions  can 
create  a “Dickensian  nightmare,”  in  which 
prisoners  “are  trapped  in  an  endless  cycle  of 
isolation  and  punishment,  further  deterio- 
ration of  their  mental  illness,  deprivation 
of  adequate  mental  health  treatment,  and 


Westley  Wilson, 29,  was  left  a quadriplegic 
following  a May  10, 2012  suicide  attempt 
when  he  jumped  from  the  second  floor  at 
the  Multnomah  County  Detention  Center 
and  landed  on  his  head.  Jail  staff  had  not 
placed  him  on  suicide  watch  despite  in- 
dications he  had  mental  health  problems. 
Wilson  filed  a $12  million  lawsuit  against 
the  county  in  February  2013,  claiming 
jail  employees  failed  to  prevent  him  from 
harming  himself.  FI 

Source:  7 he  Oregonian 


inability  to  qualify  for  parole.” 

The  lawsuit  provides  profiles  of  12  men 
housed  in  the  RHU,  which  serve  to  illustrate 
the  widespread  use  of  solitary  confinement 
against  prisoners  who  have  been  diagnosed 
as  having  “serious  mental  illnesses.”  A man 
identified  as  “Prisoner  #l”is  described  in  the 
lawsuit  as  having  been  diagnosed  with  a de- 
lusional disorder  with  paranoid  features  and 
a borderline  intellectual  disability.  Initially 
placed  in  a Special  Needs  Unit,  in  which 
prisoners  receive  psychiatric  treatment,  he 
was  frequently  put  in  the  RHU  following 
incidents  precipitated  by  delusions.  Despite 
expressing  suicidal  thoughts  before  and 
during  his  confinement  in  the  RHU,  he 
remained  in  the  RHU  until  he  committed 
suicide  by  hanging  on  May  6, 2011. 

“Prisoner  #8”  is  a 28-year-old  man 
at  State  Correctional  Institution-Green 
(SCI-Green)  who  has  been  diagnosed 
with  paranoid  schizophrenia,  a psychotic 
disorder,  a paraphilia  and  a personality 
disorder.  According  to  the  lawsuit,  he  claims 
to  receive  “messages  from  the  television  and 
from  dead  people.”  The  complaint  states 
that  he  has  expressed  suicidal  ideation  and 
has  been  placed  in  the  RHU  after  being 
deemed  by  the  Department  of  Corrections 
a “danger  to  himself  and  others.” 

The  lawsuit  charges  that  Wetzel 
“knows  or  is  deliberately  indifferent  to  the 
fact  that  the  DOC’s  treatment  of  prisoners 
with  mental  illness,  including  the  practice  of 
segregating  them  for  long  periods  of  time 


Lawsuit  Filed  Against  Solitary 
Confinement  of  800  "Seriously 
Mentally  III"  Prisoners  in  Pennsylvania 

by  Sal  Rodriquez 
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in  RHUs,  can  cause  grave  harm  to  their 
mental  health.” 

While  it  is  unclear  what  DSM-Axis 
I mental  disorders  fall  under  the  scope  of 
“serious  mental  illness,”  the  lawsuit  argues 
that  the  current  disciplinary  system  within 
Pennsylvania  prisons  fails  to  “consider  a 
prisoner’s  serious  mental  illness  and  the 
impact  of  isolation  in  assessing  whether  to 
sanction  the  prisoners.” 

Pennsylvania  prisoner  Ricardo  Noble, 
who  has  spent  over  five  years  in  the  RHU, 
has  written  to  Solitary  Watch  about  the 
nature  of  life  in  the  isolation  units:  “In  the 
RHU  life  is  intense.  Especially  in  the  begin- 
ning weeks  or  months.  As  time  passes  your 
mind  begins  to  become  clouded  with  mixed 
emotions,  anger,  guilt,  hate,  paranoia,  hope- 
lessness, loneliness,  and  other  frustrations. 
Some  who  fail  to  productively  channel  their 
frustrations  tend  to  take  it  out  on  those 
closest  to  them  (mainly  other  prisoners) 
or  even  themselves  because  they  can’t  lash 
out  on  the  ones  (the  Administration)  who 
can  affect  change  of  the  physical  aspects  of 
their  harsh  condition.” 

Approximately  1/3  of  prisoners  in 
the  RHUs,  which  as  of  February  28, 2013 


housed  844  prisoners  in  long-term  Admin- 
istrative Custody  and  an  additional  1,417 
in  shorter  term  Disciplinary  Custody,  have 
been  described  by  DRNP  as  “seriously 
mentally  ill.”The  DRNP  cited  the  position 
of  the  American  Psychiatric  Association, 
which  in  December  2012  declared  that 
“prolonged  segregation  of  adult  inmates 
with  serious  mental  illness,  with  rare  excep- 
tions should  be  avoided  due  to  the  potential 
harm  to  such  inmates.” 

The  lawsuit,  which  seeks  “appropriate 
declaratory  and  injunctive  relief  to  stop  the 
constitutional  violations  described  above 
and  to  ensure  that  DOC  prisoners  receive 
constitutionally  adequate  mental  health 
care,”  is  Disability  Rights  Network  of  Penn- 
sylvania v.  Wetzel,  U.S.D.C.  (M.D.  Penn.), 
Case  No.  l:13-cv-00635-JEJ.The  prisoner 
plaintiffs  are  represented  by  DRNP,  the 
ACLU  of  Pennsylvania,  the  Pennsylvania 
Institutional  Law  Project,  and  the  law  firms 
of  Covington  & Burling  LLP  and  Kairys, 
Rudovsky,  Feinberg  and  Messing  LLP. 

This  article  was  originally  published  by  Soli- 
tary Watch  (www.solitarywatch.com),  and  is 
reprinted  with  permission. 
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everything  they  need  for  making  key 
decisions  about  their  health  - from 
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CA  Prison  Guards'  Union  Loses  Appeal, 
Must  Pay  $4.96  Million  Judgment 


A FEDERAL  LAWSUIT  FILED  AGAINST  THE 

California  Correctional  Peace  Officers 
Association  (CCPOA),  the  union  that 
represents  state  prison  guards,  resulted  in 
a 112.5  million  damages  award  in  October 
2010.  The  award  was  reduced  by  the  district 
court  to  $4.96  million  and  the  CCPOA 
appealed,  placing  $3  million  in  an  escrow 
account  and  putting  up  its  headquarters 
building  in  West  Sacramento  as  collateral 
pending  the  disposition  of  the  appeal. 

The  suit  resulted  after  Brian  Dawe,  a 
board  member  of  a non-profit  organization 
for  prison  guards  called  Corrections  USA 
(CUSA),  was  summarily  discharged  based 
on  allegations  of  misconduct  - including 
misuse  of  CUSA  funds  for  personal  gain. 
Dawe  sued  for  breach  of  contract  and  defa- 
mation of  character,  claiming  that  CCPOA 
and  CUSA  officials  had  ruined  his  reputa- 
tion and  livelihood;  he  was  joined  by  two 
other  plaintiffs  who  were  dismissed  from 
CUSA,  Richard  Loud  and  Gary  Harkins, 
as  well  as  Flat  Iron  Mountain  Associates, 
a business  entity  owned  by  Dawe. 

On  October  18,  2010,  a federal  jury 
awarded  $2,591,409  in  compensatory 
damages  and  $10,085,000  in  punitive 
damages  against  CUSA  and  the  CCPOA. 
The  district  court  reduced  the  punitive 
damages  award  to  $2,368,406  and  left  the 
compensatory  award  intact.  See:  Dawe  v. 
Corrections  £/&4,U.S.D.C  (E.D.  Cal.), Case 
No.  2:07-cv-001790-LKK-EFB;  2011 WL 
1047638. The  defendants  appealed  the  jury 
verdict  and  damages  award,  while  Dawe 
and  the  other  plaintiffs  appealed  the  court’s 
remittitur  of  the  punitive  damages. 

Representing  over  30,000  California 
prison  guards  and  parole  agents  who  pay 
monthly  dues,  the  CCPOA  had  been  flush 
enough  for  decades  to  generously  fund 
statewide  election  campaigns  to  support 
elected  officials  willing  to  approve  prison 
construction,  increase  wages  for  prison  staff 
and  boost  their  retirement  benefits,  thereby 
protecting  the  interests  of  the  union’s  mem- 
bers. However,  in  the  most  recent  elections 
the  CCPOA  was  strangely  silent,  possibly 
due  to  the  potential  financial  impact  of  the 
multi-million-dollar  jury  award. 

That  impact  became  apparent  on  Febru- 
ary 1,2013,  when  the  Ninth  Circuit  Court  of 
Appeals  upheld  the  district  court’s  reduced  to- 


tal award  of  $4.96  million.The  appellate  court 
found  that  the  defendants’  defamatory  state- 
ments were  not  subject  to  litigation  privilege 
under  state  law;  that  a statute  of  limitations 
defense  had  not  been  properly  preserved; 
that  Dawe  was  not  a “limited  purpose  public 
figure”;  that  there  was  sufficient  evidence  for 
the  jury’s  finding  of  tortious  interference  with 
Flat  Iron  Mountain  Associates’ contract;  and 
that  there  was  no  double  recovery  based  on 
the  plaintiffs’ breach  of  contract  and  tortious 
interference  claims. 

The  Court  of  Appeals  also  rejected  the 
defendants’  argument  that  the  compensa- 
tory and  punitive  damages  award  “against 
CUSA  is  unconstitutional  because  it  is 
nearly  four  times  the  organization’s  ‘net 
worth,”’  noting  that  “[tjhere  is  no  consti- 
tutional prohibition  of  awards  in  excess  of 
a party’s  net  worth.” 

On  the  cross-appeal  by  Dawe  and  the 
other  plaintiffs,  the  Ninth  Circuit  declined 
to  reverse  the  district  court’s  remittitur  of 
the  jury’s  $10.08  million  punitive  dam- 


Jeffrey  A.  Beard,  an  almost  40-YEAR 
veteran  of  the  Pennsylvania  Department 
of  Corrections,  and  most  recently  that  state’s 
Corrections  Secretary,  was  hired  by  California 
Governor  Jerry  Brown  in  December  2012  to 
become  the  new  head  of  the  California  De- 
partment of  Corrections  and  Rehabilitation 
(CDCR).  Beard,  65,  replaces  Matthew  Cate, 
who  resigned  as  Secretary  of  the  CDCR  to 
become  executive  director  of  the  California 
State  Association  of  Counties. 

Beard’s  decade-long  stint  as  Pennsylva- 
nia’s Corrections  Secretary  saw  a dramatic 
increase  in  that  state’s  prison  population, 
from  38,000  in  2001  to  more  than  51,300 
by  2010.  His  actions  mirrored  the  same  type 
of  expansionist  tough-on-crime  approach 
that  eventually  brought  California’s  prison 
system  to  its  knees  under  a federal  court 
order  due  to  unconstitutional  overcrowding. 
[See:  PLN, July  201  l,p.l]. 

When  faced  with  overcrowding  in 
Pennsylvania,  Beard  chose  not  to  advocate 
for  prison  reforms;  rather,  he  shipped  thou- 
sands of  prisoners  to  privately-operated 


ages  award,  finding  that  the  reduction  was 
proper.  “Plaintiffs  did  not  suffer  physical 
harm  and  CCPOA’s  conduct  did  not  evince 
a reckless  disregard  of  bodily  health.  Fur- 
ther, four  defamatory  publications  within 
the  context  of  the  same  dispute  do  not 
evidence  a high  level  of  recidivism,”  the 
appellate  court  wrote. 

Accordingly,  the  jury  verdict  and  re- 
duced $4.96  million  award  were  affirmed. 
See:  Dawe  v.  Corrections  USA,  Ninth 
Circuit  Court  of  Appeals,  Case  No.  11- 
16284  (Feb.  1,  2013);  2013  WL  388769 
(unpublished). 

CCPOA  spokesman  JeVaughn  Bak- 
er stated  that  the  union  would  pay  the 
award  and  that  it  had  the  funds  to  do  so. 
According  to  Baker  and  Dawe’s  attorney, 
as  of  March  2013  the  parties  were  in  the 
process  of  negotiating  the  payment.  Dawe  is 
also  seeking  payment  of  costs  in  the  amount 

of  $25,386.28.  H 

Additional  source:  Sacramento  Bee 


facilities  in  Michigan  and  Virginia  while 
asking  the  state  legislature  for  hundreds 
of  millions  of  dollars  to  build  three  new 
prisons. 

In  2000,  Beard  opened  Long  Term 
Segregation  Units  in  the  Pennsylvania 
DOC  - the  most  restrictive  form  of  iso- 
lation - closely  modeled  on  the  Security 
Housing  Units  at  California’s  Pelican  Bay 
State  Prison.  Just  one  year  after  Beard  left  the 
Pennsylvania  DOC,  the  U.  S.  Department  of 
Justice  (DOJ)  launched  an  investigation  into 
allegations  of  abuse  at  the  SCI  Pittsburgh 
and  SCI  Cresson  state  prisons. 

The  DOJ  announced  it  was  address- 
ing claims  that  the  facilities  “provided 
inadequate  mental  health  care  to  prisoners 
who  have  mental  illness,  failed  to  adequately 
protect  such  prisoners  from  harm,  and 
subjected  them  to  excessively  prolonged 
periods  of  isolation”  - similar  failings  that 
led  to  federal  court  oversight  in  California. 
Beard,  who  is  also  a psychologist,  should 
have  known  the  importance  of  providing 
adequate  mental  health  care  to  prisoners, 
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as  well  as  the  mental  health  effects  of  long- 
term solitary  confinement. 

Bret  Grote,  an  investigator  with  the 
Pennsylvania-based  Human  Rights  Coali- 
tion, noted  that  ongoing  isolation  policies 
began  during  Beard’s  tenure  and  paralleled  his 
expansion  of  the  state’s  prison  system.  Grote 
alleged  that  he  had  documented  “hundreds 
upon  hundreds  of  human  rights  violations” 
related  to  prisoners  held  in  long-term  solitary 
confinement  in  Pennsylvania  prisons. 

Another  critic  of  Beard’s  policies, 
attorney  Angus  Love,  director  of  the  Penn- 
sylvania Institutional  Law  Project,  said  he 
frequently  “butted  heads”  with  Beard  over 
the  use  of  solitary  confinement,  particularly 
as  to  the  “atmosphere”  inside  the  prison 
system  that  allowed  abuses  to  occur. 

Alarm  bells  also  sounded  from  Dan 
Berger,  a prison  historian  at  the  Univer- 
sity of  Washington,  who  sharply  criticized 
Beard’s  record  on  prison  expansion,  over- 
crowding and  solitary  confinement.  Berger 
opined  that  by  hiring  Beard,  Governor 
Brown  had  signaled  his  unwillingness  to 
pull  back  from  California’s  decades  of  inac- 
tion on  its  prison  crisis. 

But  Brown  defended  Beard.  “The  new 
secretary  has  just  the  experience  California 
needs,”  the  governor  stated.  “He’s  been  a 
prison  warden,  led  the  correctional  system  in 
Pennsylvania,  and  more  recently  participated 
in  the  federal  oversight  of  California’s  pris- 
ons, visiting  the  majority  of  our  institutions. 
In  the  face  of  a plethora  of  federal  court 
decisions  and  the  bold  realignment  enacted 
by  the  legislature,  JefFBeard  has  arrived  at  the 
right  time  to  take  the  next  steps  in  returning 
California’s  parole  and  correctional  institu- 
tions to  their  former  luster.” 

However,  Beard’s  early  comments  in- 
dicated a resistance  to  complying  with  the 


federal  court’s  CDCR  population  reduction 
mandate.  He  told  the  Associated  Press  in 
January  2013  that  “any  further  federally- 
ordered  reduction  of  the  California  prison 
population  is  unnecessary  and  a threat  to 
public  safety.” 

He  further  said  the  CDCR  had  cut 
its  prisoner  population  by  nearly  46,000 
since  2006  while  improving  medical  and 
mental  health  care.  Because  state  prisoners 
convicted  of  less  serious  crimes  are  now 
placed  in  county  jails  under  California’s  new 
realignment  program,  only  serious,  violent 
and  sex  offenders  go  to  state  prisons.  That 
makes  it  more  difficult  to  identify  remain- 
ing prisoners  who  can  be  released  safely, 
Beard  stated. 

Attorneys  representing  California 
prisoners  in  the  ongoing  class-action  over- 
crowding lawsuit  argued  that  the  CDCR 
still  fails  to  provide  adequate  health  care  and 
that  many  prisoners  still  held  in  state  pris- 
ons could  be  released  without  endangering 
the  public.  While  conditions  have  arguably 
improved,  they  said,  prisoners  still  die  due 
to  medical  neglect. 

The  numbers  continue  to  tell  a sad 
story.  California’s  incarceration  rate  is 
595  per  100,000  adults  in  state  prison  - 
the  eighteenth  highest  rate  in  the  nation, 
according  to  the  Public  Policy  Institute  of 
California.  Fighting  the  federal  court-or- 
dered prison  population  reduction,  as  Beard 
has  announced,  casts  him  in  the  same  stiff- 
necked role  that  characterized  the  buildup 
of  Pennsylvania’s  prison  population  during 
his  tenure  as  Corrections  Secretary  in  that 
state  - which  does  not  bode  well  for  the 
future  of  California’s  penal  system.  PI 

Sources:  Los  Angeles  Times,  East  Bay  Express, 
www.ppic.org, www.ivn.us 
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Second  Circuit:  Continuing  Violations 
Exhausted  with  Single  Grievance 


The  Second  Circuit  Court  of  Ap- 
peals held  on  May  16,  2012  that  a 
New  York  district  court  had  incorrectly 
concluded  that  a prisoner  failed  to  exhaust 
his  administrative  remedies  before  bringing 
a religious  freedom  suit. 

Muslim  prisoner  Neil  Johnson  was 
confined  at  the  Federal  Correctional 
Institution  in  Otisville,  New  York  (FCI 
Otisville).  In  2005,  an  FCI  Otisville  policy 
limited  congregational  prayers  to  once  a day. 
However,  Johnson’s  Islamic  religious  beliefs 
required  group  prayer  five  times  daily. 

In  February  2005,  Johnson  exhausted 
an  administrative  grievance  concerning 
the  limitation  on  congregational  prayer. 
Although  prison  officials  denied  the  griev- 
ance, they  coincidentally  stopped  enforcing 
the  policy. 

After  a new  warden  took  over  at  FCI 
Otisville  in  April  2007,  the  congrega- 
tional prayer  policy  was  reimplemented 
and  consistently  enforced,  limiting  Muslim 
prisoners  to  group  prayer  once  a day,  five 
days  a week,  in  the  facility’s  chapel. 

On  April  12, 2007,  Johnson  and  several 
other  Muslim  prisoners  were  performing 
congregational  prayer  in  their  housing 
unit  when  a guard  stopped  them.  Johnson 
was  threatened  with  disciplinary  action  if 
he  continued  to  engage  in  group  prayer  in 
violation  of  institutional  policy. 

Johnson  filed  suit  in  federal  court  on 
July  24,  2007,  alleging  that  the  limitation 
on  congregational  prayer  violated  his  rights 
under  the  First  Amendment  and  Religious 
Freedom  Restoration  Act  (RFRA).  He 
also  raised  a retaliation  claim.  He  had  not, 
however,  filed  a new  grievance  challenging 
the  renewed  2007  enforcement  of  the  policy 
related  to  group  prayer. 

On  April  21,  2009,  the  district  court 
granted  partial  summary  judgment  to  the 
defendants,  finding  that  Johnson  had  failed 
to  exhaust  his  administrative  remedies  as 
required  by  the  Prison  Litigation  Reform 
Act  (PLRA). 

The  Second  Circuit  reversed,  hold- 
ing “that  Johnson’s  2005  grievance  was 
sufficient  to  exhaust  his  administrative 
remedies  with  respect  to  the  continuing 
limitations  on  congregational  prayer  at 
FCI  Otisville.” 

“Although  the  District  Court  and 


the  defendants  framed  the  action  as 
concerning  ‘a  wholly  different  set  of  cir- 
cumstances’than  those  raised  in  the  2005 
grievances,”  the  appellate  court  found  “the 
issue  that  Johnson  would  have  raised  in 
2007  - the  inadequacy  of  the  spaces  and 
times  allotted  for  congregational  prayer 
- was  identical  to  the  issue  he  exhausted 
in  2005”  (emphasis  in  original).  Three 
other  circuits  had  previously  held  that  no 
further  grievances  were  necessary  under 
such  circumstances.  See,  e.g.,  Parzyck  v. 
Prison  Health  Servs.,  Inc.,  627  F.3d  1215, 
1219  (11th  Cir.  2010);  Howard  v.  Waide, 
534  F.3d  1227,  1244  (10th  Cir.  2008) 
[PLN,  March  2010,  p.47] ; and  Johnson  v. 
Johnson,  385  F.3d503,521  (5th  Cir.  2004) 
[PLN,  April  2005,  p. 3 7], 

The  Court  of  Appeals  made  clear,  how- 
ever, that  its  “holding  is  necessarily  limited 
to  cases  in  which  a prior  grievance  identifies 
a specific  and  continuing  complaint  that 
ultimately  becomes  the  basis  for  a lawsuit.” 


The  federal  Bureau  of  Prisons 
(BOP)  began  2013  with  an  adverse 
ruling  from  the  U.S.  District  Court  for  the 
District  of  Oregon,  after  the  BOP  had  spent 
several  years  refusing  to  disclose  allegedly 
confidential  information  that  was,  in  fact, 
already  public. 

In  May  2009,  Stephen  Raher,  then 
a law  student  and  former  co-coordinator 
of  the  Colorado  Criminal  Justice  Reform 
Coalition,  filed  a lawsuit  against  the  BOP 
that  alleged  the  agency  had  improperly 
withheld  documents  requested  under  the 
Freedom  of  Information  Act  (FOIA). 
Raher  had  requested  various  records  con- 
cerning the  BOP’s  contracts  with  private 
prison  companies,  including  the  contracts 
themselves,  contractor  proposals  and  inter- 
nal BOP  emails. 

Under  the  BOP  contracts,  private 
prison  companies  are  paid  a designated 
amount  per  day  for  each  prisoner  they  house 
(“per  diem”  pricing).  The  BOP  initially 
argued  that  it  could  not  release  the  con- 
tractors’ proposals  because  they  contained 
confidential  commercial  information  and 


See:  Johnson  v.  Killian,  680  F.3d  234  (2d 
Cir.  2012) . In  general,  prisoners  should  fully 
exhaust  their  administrative  remedies  with 
respect  to  all  issues  they  plan  to  litigate. 

Following  remand,  the  district  court 
granted  the  defendants’  motion  to  dismiss 
Johnson’s  congregational  prayer  claims 
on  January  9,  2013.  The  court  held  that 
his  claims  for  declaratory  and  injunctive 
relief  were  moot  because  he  had  since  been 
transferred  to  another  facility,  and  as  a pro 
se  plaintiff  he  could  not  represent  other 
prisoners  as  a class. 

With  respect  to  Johnson’s  damages 
claims,  the  district  court  granted  qualified 
immunity  to  the  defendants  “because  it 
was  not  ‘clearly  established’  in  2007  that 
Muslim  inmates  were  entitled  to  participate 
in  group  prayer  anywhere  in  the  correc- 
tional facility,  including  in  their  housing 
units.”  See:  Johnsoji  v.  Killian,  U.S.D.C. 
(S.D.N.Y.),  Case  No.  l:07-cv-06641-NRB; 
2013  WL  103166.  P 


security  details.  BOP  officials  also  claimed 
they  could  not  release  the  number  of  beds 
they  had  contracted  for,  or  the  per  diem 
prices. 

The  BOP  argued  that  a wide  variety 
of  information  concerning  private  prison 
operations  was  confidential  commercial  in- 
formation, protected  by  FOIA’s  Exemption 
4 (5  U.S.C.  § 552(b)(4)), because  it  revealed 
proprietary  details  about  how  companies 
like  Corrections  Corporation  of  America 
(CCA)  and  GEO  Group  operate  their 
facilities. The  BOP  supported  its  argument 
with  testimony  from  Matthew  Nace,  chief 
of  the  BOP’s  acquisition  office,  who  stated 
that  per  diem  prices  were  confidential  and 
could  not  be  released  under  FOIA. 

In  response,  Raher  presented  expert 
testimony  from  a professional  economist. 
The  economist  described  the  business 
model  of  the  private  prison  industry  and 
explained  why  release  of  the  contractor 
proposals  and  pricing  information  would 
not  cause  a substantial  competitive  disad- 
vantage to  private  prison  firms. 

In  2011,  U.S.  Magistrate  Judge  Janice 
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Stewart  ruled  that  general  private  prison 
operating  information  and  the  number 
of  contracted  beds  could  not  be  withheld 
under  Exemption  4.  [See:  PLN,  Dec.  2011, 
p.36].  She  further  held  that  the  court  would 
need  further  evidence  before  it  could  rule  on 
whether  the  per  diem  pricing  information 
was  exempt  from  disclosure. 

Following  that  decision,  Raher  discov- 
ered two  important  pieces  of  information. 
First,  Reeves  County,  Texas  (the  owner 
and  nominal  contractor  for  a private  prison 
that  is  actually  operated  by  GEO  Group) 
had  published  the  per  diem  prices  from  its 
BOP  contract. 

Second,  Raher  obtained  several  inter- 
nal emails  from  Nace.  In  2006,  following 
the  award  of  one  of  the  private  prison  con- 
tracts, Nace  had  written  to  a superior  and 
other  BOP  officials,  informing  them  of  the 
per  diem  prices  and  stating  that  the  prices 
could  be  included  in  a press  release  because 
they  were  “public  information.” 

In  light  of  Reeves  County’s  publication 
of  its  per  diem  pricing,  the  BOP  voluntarily 
released  the  per  diem  prices  for  all  of  the 
contracts  included  in  Raher’s  FOIA  request, 
but  refused  to  compensate  him  for  the  cost 
of  his  expert  witness.  Raher  then  moved  for 
an  interim  fee  award  of  121,393,  citing  the 
district  court’s  2011  ruling  in  his  favor  on 
some  of  the  records  he  had  requested,  the 
BOP’s  voluntary  release  of  the  per  diem 
pricing  and  Nace’s  misleading  statements 
in  light  of  his  2006  emails. 

The  court  granted  Raher’s  motion  on 
January  2, 2013,  finding  that  he  had  “sub- 


stantially prevailed”  and  that  the  BOP  “did 
not  have  a reasonable  basis  for  withholding 
documents  under  Exemption  4.”  Judge 
Stewart  wrote  that,  “for  whatever  reason, 
BOP  apparently  relied  on  its  two  primary 
submitters  (CCA  and  GEO  Group)  to 
supply  reasons  for  withholding  information 
under  Exemption  4 and  never  thoughtfully 
re-examined  its  position  in  response  to  the 
evidence  and  arguments  made  by  Raher.” 

Additionally,  the  district  court  con- 
cluded that  a fee  award  was  justified  because 
the  release  of  information  about  private 
prison  operations  benefited  the  public, 
and  because  the  BOP  had  prolonged  the 
litigation  by  being  “slow  to  comply  with 
this  court’s  orders  and  often  unable  to  an- 
swer questions  posed  during  court-ordered 
conferences.”  The  court  noted  that  “Raher 
also  has  consistently  complained  that  BOP 
either  has  not  answered  his  attempts  to 
negotiate  or  has  ignored  his  informal  re- 
quests for  information  (necessitating  more 
cumbersome  formal  discovery).” 

According  to  Raher,  the  BOP  has 
released  the  majority  of  the  documents 
he  requested  and  he  continues  to  negoti- 
ate with  BOP  officials  over  some  emails 
that  were  redacted.  “There  are  only  a few 
issues  remaining  in  the  case,”  he  said,  “but 
the  fee  award  was  a major  victory  - the 
court  has  told  the  BOP  that  if  it  takes 
unreasonable  positions  to  frustrate  people 
who  file  FOIA  requests,  there  will  be  con- 
sequences.” See:  Raher  v.  Federal  Bureau 
of  Prisons,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:09-cv-00526-ST.  fH 
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Law  Man:  My  Story  of  Robbing  Banks,  Winning  Supreme  Court  Cases, 
and  Finding  Redemption,  by  Shon  Hopwood  and  Dennis  Burke 
(Crown,  August  201 2).  320  pages,  $25.00  hardcover 


IN  THE  SPRING  OF  2003,  THE  PHONE  ON 

Seth  Waxman’s  desk  rang.  “Will  you  ac- 
cept a call  from  federal  prison?”  the  caller 
asked.  Waxman  sighed.  It  might  have  been 
his  fifth  prisoner  call  that  day.  As  the  former 
Solicitor  General  of  the  United  States  and  a 
prominent  member  of  the  Supreme  Court 
bar,  he  was  on  the  must-contact  list  for 
those  looking  for  representation  before  the 
Court.  In  almost  all  of  these  cases,  Waxman 
wanted  to  help,  but  he  was  just  one  person. 
And  - whether  fair  or  not  - petitions  by 
prisoners  stood  little  chance  of  capturing 
the  Court’s  attention. 

But  this  call,  it  would  turn  out,  was  dif- 
ferent. This  call  was  from  a prisoner  named 
John  Fellers.  And  not  only  did  Fellers  have  a 
case  for  Waxman,  but  the  Court  had  already 
granted  this  prisoner’s  petition.  The  one 
he  had  filed  pro  se.  The  one  for  which  he 
had  filled  out  an  in  forma  pauperis  (“IFP”) 
request.  The  one  for  which  he  now  had  no 
lawyer,  because  his  “lawyer”  at  the  cert,  stage 
had  been  a fellow  prisoner,  a guy  whose 
prison  job  was  working  in  the  law  library,  a 
guy  who  had  no  college  education  and  no 
expertise  in  anything  but  robbing  banks. 

That  jailhouse  lawyer’s  name  was  Shon 
Hopwood.  And  that  self-taught  “law  man” 
had  just  achieved  the  near-impossible  - he 
had  written  a petition,  filed  it  in  his  friend’s 
name,  and  received  notice  from  the  Su- 
preme Court  of  the  United  States  that  it 
would  hear  his  case. 

A lot  has  been  written  about  Hop- 
wood’s  story  of  how  he  beat  the  odds,  and 
deservedly  so.  His  new  page-turner  of  a 
memoir,  Law  Man,  would  be  a compelling 
read  even  if  the  book  were  only  a gripping 
story  with  an  engaging  plot.  But  less  atten- 
tion has  been  paid  to  part  of  the  story  that 
is  about  justice.  “Equal  Justice  Under  Law” 
[Ed.  note-,  the  inscription  on  the  front  of  the 
U.S.  Supreme  Court  building  comes  to  life 
in  this  book  in  a way  that  is  too  often  absent 
from  the  cert,  petition  process. 

Let’s  step  back  from  this  story  for  a 
minute  and  reflect.  Supreme  Court  watch- 
ers know  that  it  is  rare  for  the  Supreme 
Court  to  grant  certiorari  in  cases  in  which 
a lower  court  simply  made  a mistake.  In  its 


Book  review  by  Lisa  McElroy 

“Guide  to  Prospective  Indigent  Petitioners 
for  Writs  of  Certiorari,”  the  Clerk’s  office 
emphasizes  that  “[t]he  primary  concern  of 
the  Supreme  Court  is  not  to  correct  errors 
in  lower  court  decisions, but  to  decide  cases 
presenting  issues  of  importance  beyond  the 
particular  facts  and  parties  involved.”  In  a 
word?  The  Court  looks  for  circuit  splits,  and 
it’s  clear  about  that  - in  its  own  rules  and  in 
the  same  guide  just  quoted,  which  indicates 
that  “[ijmportant  considerations  for  accept- 
ing a case  for  review  include  the  existence 
of  a conflict  between  the  decision  of  which 
review  is  sought  and  a decision  of  another 
appellate  court  on  the  same  issue.  An  im- 
portant feature  of  the  Supreme  Court  is  to 
resolve  disagreements  among  lower  courts 
about  specific  legal  questions.” 

John  Fellers’  case  was  a question  of 
lower  court  error:  in  his  pro  se  petition, 
he  argued  that  the  Eighth  Circuit  had 
erred  when  it  held  that  Mr.  Fellers’  right 
to  counsel  was  not  violated  when  police 
talked  to  him  in  his  home  without  counsel 
present,  after  a grand  jury  had  indicted  him. 
The  court  had  also  erred,  Fellers  asserted  in 
the  brief  authored  by  Hopwood,  by  failing 
to  hold  that  statements  Fellers  made  later 
at  the  jail  should  have  been  suppressed  as 
“fruits  of  the  poisonous  tree”  because  they 
flowed  from  the  original,  illegally  obtained 
home  interview.  Because  the  federal  courts 
had  not  previously  spoken  to  this  compli- 
cated issue,  Shon  Hopwood  could  not  - and 
did  not  - cite  to  a circuit  split  in  his  cert, 
petition  for  Fellers. 

As  if  asking  for  a grant  of  certio- 
rari in  a case  of  lower  court  error  was  not 
enough,  Hopwood  was  also  filing  Fellers’ 
petition  for  him  pro  se,  in  forma  pauperis. 
His  chances  even  if  the  case  had  involved 
a circuit  split?  About  one-tenth  of  one 
percent.  In  fact,  in  its  October  Term  2002, 
the  Court  received  7,209  IFP  petitions  but 
granted  only  eight.  Law  clerks  in  the  cert, 
pool  - a group  of  law  clerks,  working  for 
the  Justices  who  choose  to  participate,  who 
“pool”  their  efforts  to  divide  up  the  mas- 
sive body  of  cert,  petitions  and  attempt  to 
identify  meritorious  cases  - know  to  look 
for  circuit  splits.  And  even  when  a circuit 


split  exists,  IFP  petitions  are  unlikely  to  get 
a close  look,  in  part  because  they  are  often 
drafted  by  non-lawyers  and  can  be  difficult 
to  understand,  in  part  because  they  are  so 
numerous  that  it  is  difficult  for  even  the 
highly  diligent  law  clerks  to  separate  the 
wheat  from  the  chaff.  And  law  clerks  are 
worried  about  their  reputations  and  future 
careers;  most  will  only  recommend  a grant 
when  a case  satisfies  numerous  “cert.- 
worthy”  criteria  (circuit  split,  big  name  on 
the  petition,  paying  client,  issue  they’ve  been 
told  to  keep  an  eye  out  for),  lest  they  raise 
eyebrows  among  their  colleagues. 

So  how  did  Fellers’  case  get  granted? 
Given  the  tight  secrecy  around  the  cert, 
process,  we  can  only  speculate:  Either  a 
clerk  went  out  on  a very  narrow  limb,  tak- 
ing on  the  risk  that  she  would  recommend 
a grant  and  be  shot  down  by  her  co-clerks 
and  the  Justices,  or  Justice  Stevens  (then 
the  only  Justice  who  did  not  participate  in 
the  cert,  pool)  was  flipping  through  a pile 
of  cert,  petitions  and  lighted  upon  Fellers’ 
case,  or  a clerk  mentioned  the  admittedly 
thought-provoking  petition  to  her  Justice 
and  the  Justice  took  it  from  there. 

But  Shon  Hopwood  did  not  know  that 
his  chances  were  slim  to  none.  He  just  knew 
that  his  friend,  John  Fellers,  was  in  prison 
even  though  it  appeared  that  the  police  had 
messed  up.  Hopwood  was  getting  into  this 
law  thing:  as  he  told  me  on  the  phone,  “I 
really  enjoyed  the  challenge  of  the  law.” 

He  wanted  to  help.  And  he  had  noth- 
ing but  time  - he  would  eventually  serve  a 
sentence  of  almost  a decade.  And  so,  Shon 
says,  “There  were  a couple  of  guys  in  the  law 
library  who  had  been  there  for  a long  time  - 
a couple  of  decades  - and  they  would  show 
me  how  to  do  legal  research.”  When  John 
Fellers  asked,  the  “Law  Man”-  Shon’s  proud 
prison  moniker  - agreed  to  see  what  he 
could  do  for  him.  He  wrote  a cert,  petition. 
And  when  it  was  granted,  Shon  still  did  not 
know  that  he  had  achieved  the  unachievable. 
He  just  wondered  how  they  were  going  to 
get  the  case  argued. 

Luckily,  finding  a lawyer  to  argue  the 
case  was  not  a problem.  Once  cert,  was 
granted,  there  were  certainly  lawyers  at  the 
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ready,  lawyers  who  probably  would  not  have 
given  Fellers  the  time  of  day  back  when  his 
was  just  one  of  the  7,200  prisoner  petitions 
in  the  pool  of  about  eight  thousand  peti- 
tions per  Term.  The  cert,  grant?  It  made  all 
the  difference.  At  least  ten  had  called  Fell- 
ers, offering  to  represent  him  for  free.  But 
Fellers  got  some  good  advice.  “Go  for  the 
guy  who  hasn’t  called,  the  guy  who  knows 
what  he’s  doing  but  is  too  busy  enough  to 
call  you  up.”That  guy  turned  out  to  be  Seth 
Waxman.  And,  luckily  for  him,  Waxman 
took  his  call  that  spring  day  in  2003. 

When  Waxman  read  the  petition,  he 
was  more  than  impressed.  “This  was  a peti- 
tion written  by  a prisoner,  and  it  was  really 
clear, ’’Waxman  told  me  in  a phone  interview. 
“It  was  a darn  good  cert,  petition,  better  than 
what  you  would  see  from  most  lawyers.” 

Awfully  high  praise  for  someone  of 
Waxman’s  stature. 

The  rest  of  the  story  is  the  stuff  of 
movie  scripts,  blockbuster  films  starring 
Matt  Damon  or  Matthew  McConaughey. 
The  former  Solicitor  General  of  the  United 
States  takes  the  case,  but  only  on  the  condi- 
tion that  the  jailhouse  lawyer  stay  involved. 
The  great  Supreme  Court  advocate  wins, 
calls  the  jailhouse  lawyer  and  the  client  in 
prison,  and  congratulates  them  on  a great, 
unanimous,  almost  unheard-of  victory.  The 
jailhouse  lawyer  gets  out  of  prison,  stays  in 
touch  with  his  old  mentor,  and  eventually 
(with  encouragement  and  backing)  goes 
to  law  school.  And,  even  while  he  is  in  law 
school,  he  starts  to  pay  it  back.  Out  of  his 
apartment  - with  his  wife  and  two  young 


children  in  the  background  - he  continues 
to  help  prisoners  who,  practically,  have 
little  other  hope.  “I  get  a lot  of  mail  from 
prisoners,”  Hopwood  says.  “And  some  of 
their  cases  have  merit.  When  they  do,  I send 
them  a letter  and  tell  them  that  I will  try  to 
find  them  an  attorney.” 

Hopwood  is  a one-man  show,  an  in- 
dividual example  of  “Equal  Justice  Under 
Law.”  He’s  trying  to  help  the  people  whose 
cert,  petitions  are  least  likely  to  be  granted, 
in  part  because  the  documents  are  filed 
from  prison,  in  part  because  the  people 
filing  them  rarely  have  law  degrees,  in  part  - 
according  to  Hopwood  - because  standard 
electronic  database  searches  don’t  retrieve 
their  cases.  And  indeed,  the  opinions  by  the 
courts  below  may  not  mention  a circuit  split 
even  where  one  exists. 

And  so  Law  Man  does  more  than  en- 
tertain. It  makes  us  question  the  very  process 
that  brings  cases  to  the  Supreme  Court,  and 
think  hard  about  that  slogan  above  the  front 
door.  It  makes  us  cheer  for  the  Law  Man, 
but  only  because  his  case  is  an  outlier,  an 
anomaly,  almost  an  impossibility  in  today’s 
Supreme  Court  world,  with  its  limited 
docket  and  its  cautious-to-a-fault  law  clerks. 
And  it  makes  us  stop  and  think:  think  of  all 
the  other  prisoners,  all  of  the  other  Ameri- 
cans who  have  neither  the  resources,  nor 
the  knowledge,  nor  the  connections,  nor  the 
chutzpah  to  call  Seth  Waxman. 

It’s  a great  story.  It’s  made  for  a book. 
And  that’s  why  Law  Man  is  a must-read 
for  Supreme  Court  watchers  and  anyone 
else  who  cares  about  justice.  FT 


Lisa  McElroy  is  an  associate  professor  of law  at 
Drexel  University  s Earle  Mack  School  of  Law. 
This  hook  review  was  originally  published  on 
SCOTUSblog  (Supreme  Court  of  the  United 
States  blog  — www.scotusblog.com),  and  is 
reprinted  with  permission. 
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Ninth  Circuit  Vacates  Federal  Prison  Sentence 
Imposed  by  Non-trial  Judge 


Federal  prisoner  William  Harris’ 
188-month  sentence  for  assaulting  a 
prison  guard  was  reversed  by  the  Ninth 
Circuit  Court  of  Appeals  on  May  25, 2012, 
based  on  a violation  of  Federal  Rule  of 
Criminal  Procedure  25(b)  “with  prejudice.” 

Harris,  35,  a member  of  the  Salt 
River-Maricopa  Indian  Tribe,  had  a long 
history  of  depression,  mental  problems  and 
substance  abuse,  and  sufFered  from  schizo- 
phrenic behavior  that  was  aggravated  by  a 
2001  automobile  accident.  While  incarcer- 
ated on  an  assault  charge,  and  intoxicated 
after  “drinking  homemade  wine,”  he  par- 
ticipated in  a brawl  with  federal  prison 
guards  Brian  Fitzgerald  and  Noel  Pasillas, 
throwing  chairs  and  stabbing  Pasillas  with 
a homemade  knife. 

After  a plea  bargain  negotiated  by 
defense  counsel  and  the  U.S.  Attorney’s 
office  was  rejected  by  an  Arizona  federal 
district  court,  Harris  went  to  trial  and  was 
found  guilty.  Sentencing  was  scheduled  for 
February  1,  2011,  but  the  trial  judge  was 
not  present.  In  her  stead  was  visiting  judge 
Linda  Reade,  Chief  Judge  of  the  Northern 
District  of  Iowa,  who  imposed  a 188-month 
sentence. 

On  appeal,  Harris  first  argued  the  trial 
judge  should  not  have  rebuffed  his  plea 
agreement. The  appellate  court  rejected  that 
argument,  stating, “[A]  district  court  prop- 
erly exercises  its  discretion  when  it  rejects 
a plea  agreement  calling  for  a sentence  the 
court  believes  is  too  lenient  or  otherwise 
not  in  the  public  interest  in  light  of  the 
factual  circumstances  specific  to  the  case,” 
citing  In  re  Morgan,  506  F.3d  705,708  (9th 
Cir.  2007). 

Harris  had  better  luck  with  his  sec- 
ond argument,  which  was  based  on  a Rule 
25(b)  violation.  While  the  rule  provides  for 
another  judge  to  conduct  sentencing  if  the 
trial  judge  is  absent  due  to  death,  sickness 
or  other  disability,  there  was  no  compelling 
reason  why  the  trial  judge  could  not  have 
sentenced  Harris  upon  her  return. 

The  Ninth  Circuit  held  that  a defen- 
dant should  be  sentenced  by  the  “judge 
who  presided  at  trial,”  quoting  Rule  25(b), 
“Because  only  that  judge  has  had  the  op- 
portunity to  observe  every  aspect  of  the  trial 
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and  to  take  into  account  in  sentencing  what 
has  been  observed.”  The  appellate  court 
further  stated,  “Sentencing  is  an  art,  not  to 
be  performed  as  a mechanical  process  but 
as  a sensitive  response  to  a particular  person 
...  the  visiting  judge  was  not  sufficiently 
familiar  with  the  record,  [and]  the  visiting 
judge  abused  her  discretion  by  conducting 
[the]  sentencing.” 


AS  IT  TURNS  OUT,  THE  FBI’s  ANNUAL  RE- 
ports  on  crime  in  the  United  States  are 
only  slightly  more  credible  than  campaign 
promises  and  Big  Foot  sightings. 

An  August  2012  investigative  analysis 
by  the  Milwaukee  Journal-Sentinel  found 
that  the  overwhelming  majority  of  data 
published  in  the  FBI’s  “Crime  in  the  United 
States”report  each  year  is  non-verified,  self- 
reported  information  from  police  agencies 
that  are  sometimes  politically  motivated  to 
under-  or  over- report  crimes  and  arrests  in 
their  jurisdictions. 

Although  the  FBI  began  auditing  local 
police  departments  in  1997  to  ensure  that 
crime  statistics  are  accurately  reported, 
the  Journal-Sentinel  discovered  that  less 
than  1%  of  about  17,000  law  enforcement 
agencies  nationwide  that  report  data  to  the 
FBI  have  been  audited  in  each  of  the  last 
five  years.  Only  about  one-third  of  police 
departments  in  the  30  largest  cities  in  the 
U.S.  have  been  audited  during  that  same 
time  period,  and  data  from  six  of  those 
departments  - including  Seattle  and  Phila- 
delphia - have  never  been  reviewed  since 
the  FBI’s  auditing  program  began. 

“[Crime  data]  is  a tool  that  politicians 
and  police  leaders  use,  yet  the  system  is  so 
incentivized  to  cast  a favorable  light  and 
there  [are]  very  little  checks  and  balances 
to  make  sure  it’s  accurate,”  stated  Eli  Sil- 
verman, professor  emeritus  at  New  York 
City’s  John  Jay  College  of  Criminal  Justice. 
“Most  people  assume  the  data  comes  with 
a certain  grain  of  authenticity  because  they 
are  FBI  statistics.  But  in  reality  they  are 
not  really  FBI  stats,  but  those  of  the  actual 


Harris’  188-month  prison  sentence 
was  thus  vacated  and  the  matter  remanded 
to  the  original  trial  judge  for  resentencing. 
See:  United  States  v.  Harris,  679  F.3d  1179 
(9th  Cir.  2012). 

Following  remand,  on  August  23,2012 
the  district  court  sentenced  Harris  to  120 
months  with  credit  for  time  served,  plus  60 
months  of  supervised  release. 


police  department.” 

Additionally,  some  elected  officials 
have  been  accused  of  manipulating  crime 
data  to  argue  that  communities  are  safer 
under  their  leadership.  In  Milwaukee,  for 
example,  Mayor  Torn  Barrett  and  Police 
Chief  Edward  Flynn  touted  four  straight 
years  of  declining  crime  numbers  before  the 
Journal-Sentinel  reported  in  May  2012  that 
500  “serious  assaults”  had  been  misclassified 
as  minor  offenses  by  police  officials  from 
2009  to  2012. 

The  Milwaukee  Police  Department 
released  its  own  internal  audit  a month  later 
that  uncovered  more  than  5,300  under- 
reported aggravated  assaults  since  2006.  In 
June  2012,  the  department  sent  almost  70 
employees  from  various  police  divisions  to 
attend  a two-day  training  session  on  crime 
reporting  procedures. 

“If  you’re  saying  your  crime  numbers 
are  really  low,  but  meanwhile  they  are  re- 
ally high  and  you  aren’t  hiring  cops,  you 
are  going  to  exacerbate  the  problem  of 
criminality,”  noted  John  Eterno,  director 
of  the  graduate  criminal  justice  program  at 
New  York’s  Molloy  College. 

Problems  with  misreporting  crime  data 
are  nothing  new.  A 2001  scandal  involving 
the  Detroit  Police  Department  revealed 
that  the  city’s  statistics  for  rape  arrests  were 
erroneously  high  - so  much  so  that  they 
skewed  national  crime  numbers.  The  city’s 
homicide  arrest  statistics  likewise  had  been 
improperly  elevated.  The  discrepancies  were 
uncovered  by  the  Detroit  Free  Press. 

Politicians  may  also  misrepresent  crime 
trends  to  further  their  own  agendas,  includ- 
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ing  increased  funding  for  certain  programs 
or  their  re-election  campaigns.  In  defense  of 
Arizona’s  xenophobic  anti-immigrant  law, 
SB  1070,  Governor  Jan  Brewer  and  former 
state  Senator  Russell  Pearce  claimed  that, 
due  to  human  smuggling,  Phoenix  had  be- 
come the  “kidnapping  capital  of  the  world.” 
They  blamed  immigrants  for  higher  rates  of 
violence  and  property  crimes  - claims  that 
were  later  discredited. 

Further,  research  by  both  Silverman 
and  Eterno  has  identified  problems  with 
crime  reporting  systems  like  CompStat, 
which  is  used  by  Milwaukee  police  and 
hundreds  of  other  police  agencies  across 
the  country.  Traffic  officers  and  homicide 
detectives  alike  are  required  to  enter  codes 
into  the  CompStat  system  to  record  arrests, 
unsolved  crimes  and  other  data.  To  meet 
certain  performance  quotas,  police  officials 
might  be  motivated  to  intentionally  fudge 
the  numbers. 

Flynn,  the  Milwaukee  police  chief,  in- 
sisted that  his  department’s  crime  reporting 
problems  were  due  to  human  and  computer 
errors,  not  data  manipulation.  An  FBI  au- 
dit of  the  Milwaukee  Police  Department, 
released  in  August  2012,  reviewed  a mere 
60  incidents;  comparably,  the  city’s  police 
officers  report  around  93,440  criminal  in- 
cidents and  citations  annually. 

Richard  Rosenfeld,  former  president 
of  the  American  Society  of  Criminology, 
described  the  FBI’s  audit  as  being  “far  too 
small  for  drawing  meaningful  conclusions.” 
Still,  the  audit  found  5 underreported  inci- 
dents out  of  the  60  reviewed,  or  around  an 
8.3%  error  rate. 

In  1929,  the  FBI  created  the  voluntary 
Uniform  Crime  Reporting  Program  to  en- 
sure consistency  in  the  crime  data  compiled 
from  law  enforcement  agencies  across  the 
country.  The  Uniform  Crime  Reports  are 
considered  one  of  two  primary  statistical 
tools  for  tracking  crime  trends  in  the  United 
States,  the  other  being  the  National  Crime 
Victimization  Survey  by  the  Department  of 


Justice.  [See:  PLN,  Jan.  2013,  p.17]. 

As  a result  of  the  FBI’s  auditing  pro- 
gram that  began  in  1997,  the  agency’s 
current  policy  is  to  conduct  an  audit  of  police 
departments  in  each  state  - usually  between 
six  and  nine  departments  - once  every  three 
years.  However,  according  to  Dan  Bibel, 
who  directs  the  crime  reporting  unit  for  the 
Massachusetts  State  Police,  the  FBI’s  audit 
team  is  short-staffed  and  only  reviews  a small 


When  Colorado  Governor  John 
Hickenlooper  announced  the  closure 
of  the  Fort  Lyon  Correctional  Facility  in 
Las  Animas,  Brent  County  officials  became 
despondent.  The  prison  was  an  economic 
mainstay  of  the  tiny  county. 

“There’s  no  question  the  jobs  leaving  the 
community  are  some  of  the  highest-paying 
jobs  we  have,”  said  County  Commissioner 
Bill  Long,  who  is  also  a member  of  the 
Brent  County  Economic  Development 
Foundation  (BCEDF).  “We  already  have 
a child-poverty  rate  of  37%. ” 

That’s  why  the  BCEDF,  which  is 
funded  both  by  public  and  private  sources, 
decided  to  pay  $12,000  a month  to  lobby- 
ing firms  to  find  another  sustainable  use  for 
the  facility.  They  have  contacted  other  states 
with  overcrowded  prison  systems,  such  as 
California,  as  well  as  the  Bureau  of  Indian 
Affairs  and  U.S.  Department  of  Veterans 
Affairs  - the  original  owner  of  the  facility, 
which  was  given  to  the  state  in  2001. 

Colorado  is  facing  all  billion  budget 
shortfall;  it  spent  about  $6  million  on  the 
prison  each  year,  not 
including  staff  sala- 
ries. The  decision 
to  close  the  facility 
was  a reaction  to 
the  financial  crisis. 

Nonetheless,  Hick- 
enlooper has  “made 
a commitment”  to 


number  of  agencies  each  year. 

“I  don’t  want  to  say  they’re  doing  a 
bad  job,”  said  Bibel,  a former  president  of 
the  Association  of  State  Uniform  Crime 
Reporting  Programs.  “They’re  doing  the 
best  they  can  with  what  they  have.” 
Which,  apparently,  isn’t  much. 

Sources:  Milwaukee  Journal-Sentinel \ www. 
womensenews.  org 


help  Brent  County  find  a new  use  for  the 
prison,  which  closed  in  March  2012. 

In  May  2012,  news  reports  indicated  that 
state  officials  were  considering  providing  fund- 
ing to  repurpose  the  prison  from  Colorado’s 
share  of  a nationwide  $25  billion  settlement 
resulting  from  the  mortgage  crisis. 

The  state  may  use  the  vacant  Fort 
Lyon  prison  for  transitional  veteran  hous- 
ing - which  is  ironic,  given  that  veterans  are 
overrepresented  among  prison  populations. 
State  Rep.  Sal  Pace  is  pushing  for  $5  million 
to  repurpose  the  facility  for  housing  veter- 
ans, which  would  also  create  jobs.  Given 
the  ongoing  economic  downturn,  however, 
pouring  millions  of  dollars  into  the  empty 
prison  is  a hard  sell. 

The  experience  of  other  communities 
that  have  tried  to  sell  vacant  private  prisons 
has  demonstrated  that  there  are  few  things 
more  worthless  and  costly  than  an  empty 
correctional  facility.  [See:  PLN,  Feb.  2012, 
p.32].P1 

Sources:  Denver  Post,  HuJJington  Post 
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Pennsylvania  Officials  Link  Halfway  House 
Payments  to  Recidivism  Rates 


COMMUNITY  CORRECTIONS  CENTERS, 
also  known  as  halfway  houses,  receive  a 
great  deal  of  money  to  help  prepare  prisoners 
to  reenter  society.  Unfortunately,  according 
to  a recent  study  in  Pennsylvania,  the  state’s 
38  halfway  houses  with  4,313  beds  have  not 
been  particularly  successful  in  that  mission, 
as  prisoners  assigned  to  the  facilities  are  more 
likely  to  return  to  prison  than  those  released 
on  parole  directly  to  the  street. 

State  officials  think  they  have  found 
a solution  to  that  problem.  According  to 
a February  2013  announcement  by  the 
Pennsylvania  Department  of  Corrections, 
the  state’s  contracts  with  privately-operated 
halfway  houses  will  be  renegotiated  to 
directly  link  pay  with  performance.  If  the 
recidivism  rate  of  prisoners  released  from 
halfway  houses  declines,  those  facilities  will 
receive  higher  payments. 

Previous  recidivism  statistics  indicate 
that  about  40%  of  Pennsylvania  prisoners 
return  to  prison  within  three  years  after 
their  release.  Now,  however,  when  the  state 
measures  recidivism,  it  counts  arrests  as 
well  as  re-incarcerations,  bringing  the  total 
recidivism  rate  to  almost  60%  according  to  a 
report  released  on  February  28, 2013. 

“We  call  it  the  Department  of  Cor- 
rections, and  apparently,  it’s  not  correcting 
anything,”  noted  Allegheny  County  Com- 
mon Pleas  Judge  Jeffrey  A.  Manning. 

Bret  Bucklen,  director  of  planning, 
research  and  statistics  for  the  Pennsylvania 
Department  of  Corrections,  said  the  state’s 
private  halfway  house  contractors  “should 
be  held  to  a better  standard....  We’re  playing 
the  probability  game,  and  there  are  things 
they  can  do  to  decrease  the  probability  of 
inmates  committing  another  crime.”  He 
added,  “[t]o  put  it  another  way,  I like  to 
gamble:  if  I’m  card  counting,  I may  still 
lose  a hand  of  Blackjack,  but  my  chances 
of  winning  are  significantly  higher.” 

Tying  halfway  house  payments  to  per- 
formance, as  measured  by  recidivism  rates, 
will  hopefully  reduce  taxpayer  expenses  by 
providing  a financial  incentive  for  halfway 
house  operators  to  offer  the  kind  of  environ- 
ment and  services  that  make  it  less  likely  for 
released  prisoners  to  re-offend. 

The  new  performance-based  contracts 
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are  expected  to  be  in  place  by  July  2013. 
Halfway  houses  that  fail  to  demonstrate 
a recidivism  rate  of  60%  or  less  risk  losing 
their  contracts.  Those  that  achieve  recidi- 
vism reductions  of  at  least  10%  will  receive 
higher  per-prisoner  payments,  according 


The  Seventh  Circuit  Court  of  Ap- 
peals has  held  that  an  Illinois  prison 
guard  violated  the  First  Amendment  rights 
of  a prisoner  by  ordering  his  dreadlocks 
to  be  forcibly  shorn.  The  appellate  court 
further  held  the  guard  was  not  entitled  to 
qualified  immunity. 

Illinois  prison  policy  allows  prisoners 
“to  have  any  length  of  hair”  they  desire  so 
long  as  it  “do[es]  not  create  a security  risk.” 
Harold  Schuler,  a guard  at  the  Big  Muddy 
Correctional  Center  (BMCC),  ordered 
prisoner  Omar  Grayson’s  dreadlocks  to  be 
cut  off  on  the  grounds  that  they  posed  a se- 
curity risk,  though  he  did  not  explain  why. 

Grayson,  a member  of  the  African 
Hebrew  Israelites  of  Jerusalem,  complained 
to  the  chaplain,  who  informed  him  that  only 
prisoners  who  are  Rastafarians  are  allowed 
to  wear  dreadlocks.  Grievances  on  the  is- 
sue were  denied  based  upon  the  chaplain’s 
opinion.  Grayson  filed  a federal  lawsuit 
in  2009,  but  the  district  court  granted 
Schuler’s  motion  for  summary  judgment 
and  the  case  was  dismissed. 

On  appeal,  the  Seventh  Circuit  began  its 
opinion  by  noting  that  since  Grayson  had  been 
released  from  prison,  only  his  personal-capacity 
damages  claim  under  42  U.S.C.  § 1983  re- 
mained at  issue.  Turning  to  the  merits,  the 
appellate  court  included  in  its  ruling  a photo 
of  the  late  Jamaican  musician  Bob  Marley  (a 
Rastafarian)  to  show  that  dreadlocks  can  attain 
“a  formidable  length  and  density.” 

“One  can  see  why  prison  officials  might 
fear  that  a shank  or  other  contraband  could 
be  concealed  in  an  inmate’s  dreadlocks,  or 
why  they  might  want  inmates  to  wear  their 
hair  short  because  inmates  with  long  hair  can 
more  easily  change  their  appearance,  should 
they  escape,  by  cutting  their  hair,”  the  Court 


to  Bucklen.  Corrections  Secretary  John 
Wetzel  said  he  thought  the  initiative  was 
the  first  of  its  kind  in  the  nation. 

Sources:  The  Patriot-News,  www. post- 
gazette.  com,  www.philly.  com 


of  Appeals  wrote.  “The  case  law  indicates  that 
a ban  on  long  hair,  including  dreadlocks,  even 
when  motivated  by  sincere  religious  belief, 
would  pass  constitutional  muster.” 

However,  the  Seventh  Circuit  found 
that  this  case  involved  “outright  arbitrary 
discrimination  rather  than  a failure  merely 
to  ‘accommodate’ religious  rights.”  BMCC 
would  be  “hard  pressed”  in  defending  a rule 
that  only  Rastafarians  may  wear  dreadlocks 
“unless  it  were  certain  no  other  sect,  and  not 
even  any  individual  prisoner’s  private  faith, 
considers  wearing  dreadlocks  a religious  ob- 
servance....’’While  Rastafarians  could  wear 
dreadlocks  at  BMCC,  Schuler  had  failed  to 
articulate  a security  risk  if  Grayson  also  was 
allowed  to  keep  his  dreadlocks. 

The  appellate  court  found  there  was 
a scriptural  basis  for  Grayson’s  religious 
observance  of  wearing  dreadlocks,  known 
as  the  Nazirite  vow.  That  some  members  of 
Grayson’s  religion  may  not  observe  the  vow 
did  not  negate  his  right  to  that  observance, 
nor  did  he  “forfeit  his  religious  rights  merely 
because  he  is  not  scrupulous  in  his  obser- 
vance; for  where  would  religion  be  without 
its  backsliders,  penitents  and  prodigal  sons?” 
the  Court  of  Appeals  observed.  Further, 
“[pjrison  chaplains  may  not  determine 
which  religious  observances  are  permissible 
because  [they  are  deemed]  orthodox.” 

As  Schuler  did  not  order  Grayson’s 
dreadlocks  to  be  shorn  due  to  a reasonable 
belief  that  Grayson  was  insincere  in  his 
religious  observances  or  because  there  was  a 
security  threat,  he  was  not  entitled  to  quali- 
fied immunity.  The  district  court’s  summary 
judgment  orderwas  accordingly  reversed  and 
the  case  remanded  for  further  proceedings, 
where  it  remains  pending.  See:  Grayson  v. 
Schuler,  666  F.3d  450  (7*  Cir.  2012).  H 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 
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in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 

The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arnved'  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 
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Defendants  Must  Challenge  Joint  and  Several  Liability 
for  Attorney  Fees  on  Initial  Appeal  or  Issue  is  Waived 


On  May  22, 201 2, the  Ninth  Circuit 
Court  of  Appeals  held  that  defendants 
found  liable  for  civil  rights  violations  had 
failed  to  challenge  in  their  initial  appeal 
an  order  that  they  were  jointly  and  sever- 
ally liable  for  attorney’s  fees,  and  thus  had 
“waived  their  ability  to  challenge  that  order 
subsequently.” 

Anthony  Albert  Jimenez  sued  ten  Los 
Angeles  County  deputy  sheriffs  under  42 
U.S.C.  § 1983  for  violating  his  constitu- 
tional rights  while  he  was  held  as  a pretrial 
detainee  at  a Los  Angeles  County  jail  in 
1998. The  allegations  involved  four  separate 
incidents  of  excessive  force  that  took  place 
over  three  days. 

The  jury  returned  a verdict  in  favor  of 
Jimenez  as  to  four  of  the  defendants.  The 
district  court  awarded  damages  against 
those  defendants  as  follows:  John  Franklin, 
II;  Gilbert  Duron,  15,000  in  compensatory 
damages  and  110,000  in  punitive  damages; 
Ryan  Bergner,  150,000  in  compensatory 
damages  and  150,000  in  punitive  damages; 
and  Gabriel  Frank  Gonzalez,  1100,000  in 
compensatory  damages  and  1150,000  in 
punitive  damages,  totaling  1365,001. 

The  district  court  then  award- 
ed 1505,671.40  in  attorney’s  fees  and 
124,595.94  in  costs.  Jimenez  was  ordered  to 
pay  15,000  of  the  attorney  fee  award,  leav- 
ing the  balance  of  1500, 671.40  owed  by  the 
defendants.  The  district  court  ordered  “the 
payment  of  the  fees  to  be  joint  and  several 
to  insure  that  Plaintiff’s  counsel  is  paid.” 

Los  Angeles  County,  which  repre- 
sented the  defendants,  “intimated  that  [it] 
may  decide  to  not  indemnify  Defendant 
Gonzalez  ...  because,  in  the  County’s  view, 
he  is  in  prison  and  is  judgment  proof.” 

Duron,  Franklin,  B ergner  and  Gonzalez 
appealed  the  judgment  but  did  not  appeal 
the  district  court’s  order  holding  them 
jointly  and  severally  liable  for  Jimenez’s  at- 
torney fees.  The  Ninth  Circuit  upheld  the 
judgment  in  October  2009.  See:  Jimenez  v. 
Franklin,  333  Fed.Appx.299  (9th  Cir.2009). 
On  remand,  the  district  court  awarded  an 
additional  141,830.10  in  attorney’s  fees, 
bringing  the  total  fee  award  to  1547.501.50, 
which  was  150%  of  the  damages  awarded  to 
Jimenez.This  kept  the  fee  award  to  the  limit 
set  by  the  Prison  Litigation  Reform  Act 
(PLRA),  42  U.S.C.  § 1997e(d)(2). 


The  county  eventually  paid  the  com- 
pensatory awards  for  all  four  defendants 
as  well  as  the  punitive  damages,  except  for 
the  1150,000  award  against  Gonzalez.  The 
county  also  paid  all  but  1225,000  of  the 
attorney  fee  award,  which  was  the  amount 
it  deemed  attributable  to  Gonzalez. 

After  the  county  paid  12.50  on  Frank- 
lin’s behalf  (11.00  in  damages  plus  11.50 
in  attorney  fees),  he  moved  for  an  order 
stating  he  had  fully  satisfied  the  judgment 
against  him,  arguing  that  § 1997  capped  his 
portion  of  the  attorney  fees  at  150%  of  the 
damages  award.  The  district  court  granted 
his  motion  and  entered  a satisfaction  of 
judgment,  and  the  parties  stipulated  such 
an  order  would  similarly  apply  to  Duron 
and  Bergner.  Jimenez  appealed. 

The  Ninth  Circuit  held  that  § 1997 
“limits  the  award,  not  simply  the  collec- 
tion of  the  award.”  Any  argument  that  the 


A COMPLAINT  BROUGHT  IN  THE  COURT 

of  Chancery  of  Delaware  to  appraise  the 
value  of  a prison  healthcare  company  inad- 
vertently shed  light  on  the  big  business  of 
providing  contracted  correctional  services. 

Certain  shareholders  of  Just  Care, 
Inc.,  a privately-held  Delaware  corpora- 
tion, filed  the  complaint  to  determine  the 
fair  value  of  the  company  in  an  appraisal 
action  following  its  acquisition  by  GEO 
Care,  Inc.  (formerly  a subsidiary  of  private 
prison  firm  GEO  Group).  According  to  the 
complaint,  GEO  Care  “provides  govern- 
ment out-sourced  services  specializing  in 
the  management  of  correctional,  detention, 
and  mental  health  and  residential  treatment 
facilities”  in  the  United  States  and  abroad. 

One  of  the  disputes  in  the  case  was  the 
value  of  projected  cash  flows  from  payments 
anticipated  from  the  states  of  South  Caroli- 
na and  Georgia,  both  of  which  had  business 
relationships  with  Just  Care.  At  the  time  of 
the  merger, Just  Care  operated  a single  facil- 
ity - the  374-bed  Columbia  Regional  Care 
Center  in  Columbia,  South  Carolina,  which 
provides  medical  services  to  prisoners  and 


attorney  fee  award  against  each  defendant 
exceeded  150%  of  the  damages  award  was 
deemed  waived,  as  it  had  not  been  raised  by 
the  defendants  in  their  initial  appeal. 

“Defendants  became  liable  for  the  en- 
tire fee  award  as  soon  as  the  district  court 
entered  that  award  and  ordered  that  the 
liability  be  joint  and  several,”  the  Court  of 
Appeals  wrote.  “Each  defendant’s  liability 
exceeded  150  percent  of  his  individual  dam- 
ages from  that  point  forward, ’’because  each 
defendant  was  jointly  and  severally  liable  for 
the  entire  attorney  fee  award. 

If  the  defendants  “wanted  to  challenge 
the  joint  and  several  liability,  they  should 
have  done  so”  during  their  initial  appeal.  As 
they  had  failed  to  make  that  argument,  the 
issue  was  waived.  Accordingly,  the  Ninth 
Circuit  vacated  the  district  court’s  satisfac- 
tion of  judgments.  See:  Jimenez  v.  Franklm, 
680  F.3d  1096  (9th  Cir.  2012).  H 


detainees  from  South  Carolina,  Georgia, 
the  U.S.  Marshals  Service,  and  Immigration 
and  Customs  Enforcement  (ICE). 

Georgia  had  not  finalized  plans  with 
the  company  to  build  a facility  in  that  state; 
Just  Care  had  hoped  to  renovate  the  Bostick 
State  Prison  and  turn  it  into  a prison  medi- 
cal center,  though  that  never  occurred. 

On  April  30,  2012,  as  a result  of  the 
court’s  deliberations, which  included  reports 
from  various  financial  experts,  the  fair  value 
of  Just  Care  was  found  to  be  134,244,570 
rather  than  the  155.2  million  claimed  by 
the  petitioners.  The  court  discounted  the 
value  of  Just  Care’s  potential  contract  with 
Georgia  as  being  “too  speculative.”  GEO 
Care  had  acquired  Just  Care  on  September 
30,  2009  for  140  million,  with  16  million 
being  “held  in  escrow  to  pay  claims  against 
the  Company  arising  during  the  two-year 
period  following  the  close  of  the  merger, 
including  appraisal  claims  and  costs.” 

This  case  is  instructive  in  that  it  dem- 
onstrates the  tremendous  amount  of  cash 
involved  when  correctional  services  are 
outsourced.  In  this  particular  case,  a 374- 
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bed  facility  was  found  to  be  worth  over 
134  million,  or  more  than  191,000  per  bed. 
The  value  was  based  partly  on  the  virtually 
guaranteed  flow  of  taxpayer  dollars  to  the 
company  through  government  contracts. 

Thus,  it  is  not  difficult  to  comprehend 
why  private  prison  contractors  like  Correc- 
tions Corporations  of  America  and  GEO 


Group,  and  prison  healthcare  companies 
such  as  Just  Care,  are  big  money  makers. 
The  question  is  whether  or  not  it  is  an 
efficient  use  of  taxpayer  funds  for  such 
companies  to  provide  services  that,  until 
recently,  had  always  been  within  the  prov- 
ince of  the  public  sector. 

Contracting  out  correctional  services  to 


private,  for-profit  companies  serves  only  to 
monetize  our  criminal  justice  system  - in 
this  case,  in  the  amount  of  $34.2  million. 
See:  Gearreald  v.  Just  Care,  Inc.,  Court  of 
Chancery  of  the  State  of  Delaware,  C.A. 
No.  5233-VCP;  2012  WL  1569818. 

Additional  source:  www.thegeogroupinc.com 


Court  Upholds  California  Prison  Guard's  Termination 
for  Telling  Prisoner  to  Hang  Herself 


In  March  201 2,  the  California  Court 
of  Appeal,  4th  District,  affirmed  a lower 
court’s  judgment  that  reinstated  the  ter- 
mination of  a former  state  prison  guard, 
Thomas  Norton,  who  had  told  a mentally 
ill  female  prisoner  to  hang  herself  and  then 
pressured  another  guard  to  keep  him  from 
reporting  what  had  happened. 

On  November  23, 2006,  while  working 
the  night  shift  in  the  Support  Care  Unit 
at  the  California  Institution  for  Women, 
Norton  responded  to  the  cell  of  a prisoner 
who  was  screaming  because  she  was  hearing 
voices  and  hallucinating.  He  refused  to  turn 
on  her  cell  light  after  she  told  him  that  she 
was  afraid  of  the  dark,  and  then  flippantly 
replied  ‘“go  ahead,’  or  go  ahead  and  hang 
yourself,  or  words  to  that  effect”  when  she 
stated  she  might  commit  suicide. 

After  the  unidentified  prisoner  did 
try  to  hang  herself,  Norton  embarked  on  a 
campaign  of  intimidation  against  another 
guard,  Ryan  Campos,  who  worked  with 
him  in  the  Support  Care  Unit  and  was  a 


potential  witness,  by  referring  to  Campos 
as  a “snitch,”  a “pussy,”  a “rat,”  a “punk”  and 
a liar.  Campos  didn’t  state  in  his  initial 
report  that  the  prisoner  had  told  Norton 
she  might  kill  herself,  or  mention  Norton’s 
callous  response,  as  he  did  not  “want  to 
let  [himjself  out  there  to  be  ostracized  by 
[his]  peers.” 

Norton  was  fired  six  months  later,  in 
May  2007;  one  of  the  reasons  cited  for 
his  termination  was  his  failure  “to  report 
or  respond  to  a suicidal  statement”  made 
by  the  mentally  ill  female  prisoner.  When 
he  appealed  his  job  termination,  the  State 
Personnel  Board  (SPB)  reduced  his  punish- 
ment to  a 30-day  suspension. 

The  California  Department  of  Cor- 
rections and  Rehabilitation  then  filed  a 
petition  in  superior  court  for  a writ  of  ad- 
ministrative mandamus.  The  court  granted 
the  petition,  finding  that  the  reduction  in 
punishment  was  an  abuse  of  discretion,  and 
ordered  the  SPB  to  reinstate  Norton’s  job 
termination. 


That  finding  was  upheld  by  the  Court 
of  Appeal  on  March  12, 2012.  “We  conclude 
the  SPB  abused  its  discretion  by  reducing 
Norton’s  punishment  from  termination  to 
a 30-day  suspension,”  the  appellate  court 
wrote.  “We  therefore  affirm  the  judgment 
of  the  trial  court.”  See:  Cate  v.  California 
State  Personnel  Board,  204  Cal.App.4th 
270, 138  Cal.Rptr.3d  691  (Cal.App.  4 Dist. 

2012).  P 
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South  Carolina  Sheriff  Indicted;  Fourth  Sheriff 
to  Face  Criminal  Charges  in  Three  Years 

by  Christopher  Zoukis 


A South  Carolina  sheriff  has  been 
removed  from  office  following  his  in- 
dictment on  criminal  charges  of  misconduct 
and  furnishing  contraband  to  prisoners. 

Chesterfield  County  Sheriff  Sanford 
(“Sam”)  Marion  Parker,  Jr.  was  suspended 
by  Governor  Nikki  Haley  on  March  20, 
2013  after  the  charges  were  announced  by 
the  Attorney  General’s  Office.  Following 
his  arrest,  Sheriff  Parker  was  released  on  a 
1150,000  personal  recognizance  bond. 

In  a 20-page  indictment,  Parker  was 
accused  of  using  two  state  prisoners  as- 
signed to  his  custody  to  work  on  his  home 
and  personal  property;  in  return,  the  prison- 
ers were  allowed  to  effectively  reside  outside 
the  jail,  go  on  shopping  trips  (some  of  them 
out-of-state),  have  access  to  guns  and  sher- 
iff’s vehicles,  and  have  unsupervised  visits 
with  women,  among  other  perks. 

Further,  Parker  allegedly  gave  firearms 
owned  or  seized  by  the  county  to  private 
citizens,  including  an  M-14  rifle  and  a 
sniper  rifle.  He  was  accused  of  using  a boat 
purchased  with  county  funds  as  a personal 
shrimping  boat,  and  keeping  county  vehi- 
cles at  his  home  for  personal  use  - including 
a five-ton  military  truck,  a trailer  and  a John 
Deere  “Gator”  vehicle. 

Prosecutors  also  accused  Parker  of 
appointing  deputies  and  “Reserve  Officers” 
who  never  received  state-mandated  training 
or  certification  required  under  South  Caro- 
lina law.  They  were  allowed  to  wear  Sheriff’s 
Department  uniforms  and  badges,  which, 
according  to  the  indictment,  “improperly 
conveyed  that  they  possessed  the  author- 
ity to  enforce  the  law  within  Chesterfield 
County.”These  actions  also  violated  South 
Carolina  Code  provisions  related  to  records 
that  must  be  filed  with  the  State  Criminal 
Justice  Academy. 

Michael  Lee,  who  was  serving  a 
15-year  sentence  for  felony  arson,  was 
one  of  the  prisoners  involved  in  Sheriff 
Parker’s  alleged  misconduct.  According 
to  the  indictment,  Lee  was  transferred  to 
Chesterfield  County  in  2007  under  the 
state’s  Designated  Facilities  Program,  and 
stayed  there  until  August  17,  2012,  when, 
at  Parker’s  request,  he  was  returned  to  state 
custody. 


Lee,  a trained  engineer,  reportedly  lived 
at  the  Weapons  Armory,  which  he  helped 
refurbish,  where  he  was  allowed  access  to 
computers,  a TV  and  Sheriff’s  Department 
vehicles  and  firearms,  and  had  “unsuper- 
vised visits”  with  female  visitors.  He  also 
hosted  dinners  and  parties  at  the  Armory 
and  at  Parker’s  home,  and  spent  holidays 
with  the  Sheriff’s  family.  He  frequently 
traveled  to  North  Carolina  to  shop  and  even 
traveled  “in  a private  aircraft  piloted  by  a 
Sheriff’s  Deputy”  for  a family  visit.  Further, 
he  allegedly  used  drugs  and  alcohol. 

Another  state  prisoner,  William  Skip- 
per, serving  a seven-year  sentence  for 
drug  trafficking,  also  was  transferred  to 
Chesterfield  County  under  the  Designated 
Facilities  Program  and  remained  in  Parker’s 
custody  for  three  years,  ending  in  February 
2012  when  he  was  released.  He  too  lived  at 
the  Armory  and  enjoyed  many  of  the  same 
privileges  as  Lee,  including  out-of-state 
personal  trips.  A licensed  general  contractor 
and  HVAC  repairman,  Skipper  reportedly 
built  a recreation  building  at  Parker’s  home 
and  was  allowed  to  “[tjake  HVAC  materials 
belonging  to  Chesterfield  County  for  his 
personal  use”  upon  his  release. 

Parker  had  worked  in  law  enforcement 
for  over  four  decades  prior  to  his  indictment 
and  had  been  Chesterfield  County’s  Sher- 
iff since  2003.  According  to  his  attorney, 
Parker’s  career  was  spotless.  “In  all  his  time 
in  law  enforcement,  you  won’t  find  anyone 
with  a better  reputation  than  Sam  Parker,” 
said  attorney  Johnny  Gasser. 

Parker  engaged  in  activities  that  law 
enforcement  agencies  have  allowed  rural 
sheriffs  to  do  for  decades,  Gasser  stated: 
“No  one  ever  came  to  the  sheriff  and  told 
him  he  was  doing  anything  wrong.”  Parker 
simply  “got  tripped  up  by  confusing  regu- 
lations,” he  added.  “Sam  Parker  is  not  a 
criminal.” 

Parker’s  claim  that  he  was  unaware 
of  the  criminal  nature  of  his  interactions 
with  prisoners  Lee  and  Skipper  will  face 
tough  scrutiny,  however,  given  that  other 
South  Carolina  sheriffs  have  been  con- 
victed for  engaging  in  similar  conduct  in 
recent  years. 

Former  Saluda  County  Sheriff  Jason 


Booth  pleaded  guilty  to  misconduct  in  office 
in  August  2012,  for  using  a prisoner  to  build 
a “party  shed”  and  other  structures  on  his 
land.  The  prisoner  was  also  allowed  to  spend 
nights  outside  the  jail,  eat  at  restaurants  and 
attend  parties  on  Booth’s  property.  Booth 
was  sentenced  to  a year  in  prison,  suspended 
to  five  months  of  probation,  and  fined 
11,000.  [See:  PLN,  Nov.  2012,  p.50]. 

Former  Abbeville  County  Sheriff 
Charles  Goodwin  resigned  in  January  2013 
and  was  sentenced  to  10  years,  suspended 
to  five  years’  probation,  plus  $4,445  in 
restitution  after  admitting  he  took  kick- 
backs  from  a vehicle  repair  shop  and  used 
a prisoner  to  perform  personal  work.  And 
former  Lee  County  Sheriff  E.J.  Melvin  is 
currently  serving  17  years  in  federal  prison 
following  his  November  2010  conviction  on 
drug  conspiracy  and  racketeering  charges, 
making  Parker  the  fourth  South  Carolina 
sheriff  in  three  years  to  face  prosecution. 

The  South  Carolina  Sheriffs’  Associa- 
tion announced  in  March  2013  that  it  would 
hold  a training  session  to  inform  sheriffs 
about  their  conduct  while  in  office. 

“Some  of  the  allegations  that’ve  been 
made  may  just  be  misinterpretations  of  the 
law,”  said  Newberry  County  Sheriff  Lee 
Foster.  “The  other  ones,  such  as  [prison- 
ers] working  on  private  property  or  doing 
private  work,  there’s  no  misinterpretation 
of  that  and  nobody  condones  that.  But  the 
other  thing  that  we’re  concerned  about  as 
sheriffs  is  getting  a little  bit  more  definitive 
answer  about  what  you  can  and  you  can’t 
do.” 

Sources:  Associated  Press,  Charlotte  Observer, 
Augusta  Chrojiicle,  www.foxcharlotte.com, 
www. wjbf.com 
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Utah:  Prisoners' Education  Should  be  Cheaper, 
More  Efficient,  Report  Says 


SECONDARY  EDUCATION  CLASSES  FOR 

Utah  prisoners  are  wasting  tax  dollars 
and,  more  importantly,  wasting  educational 
resources,  according  to  an  August  2012  report 
by  the  state’s  Legislative  Auditor  General. 

Utah  lawmakers  wanted  to  know 
how  efficient  and  effective  are  high  school 
education  programs  offered  in  the  state’s 
prisons  andjails,  which  help  offenders  earn 
a diploma  or  G.E.D.,  or  learn  English  as  a 
second  language. 

Auditor  General  John  Schaff  reported 
that  Utah’s  State  Office  of  Education 
(USOE),with  a $5.4  million  budget  in  2011, 
educated  5,268  prisoners  at  23  jails  and  both 
state  prisons.  It  cost  more  to  teach  prisoners 
($512  per  student)  than  to  educate  adult  stu- 
dents on  the  outside  ($346  per  student).  One 
reason,  according  to  the  report,  is  that  some 
prisoners  take  hundreds  of  class  “contact” 
hours  without  graduating,  while  others  who 
graduate  continue  to  attend  classes  but  only  sit 
around  and  do  nothing,  consuming  resources 
that  could  be  helping  other  prisoners. 


“Programs  should  not  be  designed 
to  take  longer,  simply  because  an  inmate 
has  more  time  available,”  the  report  said. 
The  Auditor  General  also  noted  that  “[b]y 
spending  more  on  inmates,  fewer  funds  are 
available  for  the  traditional  adult  education 
program”  for  non- incarcerated  students. 

Utah’s  jails,  according  to  the  report, 
are  more  efficient  at  achieving  educational 
outcomes  than  state  prisons.  Jail  programs 
averaged  26  hours  per  student  to  advance 
an  academic  level  or  reach  graduation, 
while  prison  programs  averaged  55  hours 
per  student  - twice  as  long,  resulting  in 
twice  the  cost. 

Utah  Department  of  Corrections 
(UDOC)  officials  argued  that  state  pris- 
oners “are  at  a lower  functioning  level  than 
inmates  in  jail  programs  when  they  enter 
the  program,  and  therefore  require  more 
educational  services.” 

However,  the  Auditor  General’s  report 
refuted  that  claim,  finding  that  in  201 1, 85% 
of  prisoners  in  both  jails  and  state  prisons 


“entered  with  an  educational  functioning 
level  below  a ninth-grade  level.” 

UDOC  officials  further  argued  that 
prisoner  education  programs  are  not  only 
about  education  but  also  address  safety  and 
security  issues,  as  they  help  to  “manage  the 
incarcerated  population  by  keeping  inmates 
engaged  and  diverting  problem  behavior.” 

The  report  recommended  that  the 
USOE  establish  guidelines  for  a reasonable 
number  of  “contact”  hours  for  students  to 
achieve  certain  educational  outcomes,  and  to 
limit  classroom  time  used  by  prisoners  who 
have  graduated.  The  Auditor  General  also 
recommended  that  the  USOE  and  UDOC 
evaluate  post-release  employment  benefits 
that  result  from  providing  education  pro- 
grams to  prisoners,  and  give  educational 
priority  to  prisoners  who  are  scheduled  to 
be  released  within  five  years.  FJ 

Sources:  A Performance  Audit  of  Inmate  High 
School  Education,  ” Utah  Auditor  General,  No. 
2012-11  (August  2012);  Salt  Lake  Tribune 
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We  are  updating  the  Disciplinary  Self  Help  Litigation 
Manual  (Manville  2007)  to  help  guide  prisoners  through 
the  misconduct  and  disciplinary  litigation  process. 

To  effectively  help  inmates,  we  need  case  law  and  opinions 
from  state  courts  that  affect  this  process  at  the  state  level. 

Please  send  us  a copy  of  any  decisions  entered  by  a state 
court  relating  to  prisoner  misconduct/disciplinary  actions. 

(if  copy  cannot  be  made,  please  send  original  and  we  will  return  it  at  your  request) 

send  all  material  to: 

Professor  Daniel  Manville,  MSU  College  of  Law 

610  Abbot  Rd.,  East  Lansing,  MI  48823 
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Florida  Innocence  Commission  Makes 
Recommendations  to  Prevent  Wrongful  Convictions 


The  Florida  Innocence  Commission’s 
final  report,  presented  to  the  Florida 
Supreme  Court  on  June  25, 2012,  included 
a number  of  recommendations  to  address 
issues  related  to  wrongful  convictions  in  the 
Sunshine  State. 

Due  to  having  one  of  the  highest  rates 
of  wrongful  convictions  in  the  nation,  the 
Florida  Supreme  Court  established  the 
25-member  blue-ribbon  panel  in  July 
2010  to  determine  the  causes  of  wrong- 
ful convictions  and  what  can  be  done  to 
prevent  them. 

Specifically,  the  Florida  Innocence 
Commission  was  formed  to  “provide  a 
mechanism  to  recommend  to  the  Supreme 
Court  of  Florida  solutions  to  eliminate  or 
significantly  reduce  the  causes  for  wrongful 
or  erroneous  convictions.”  The  Commis- 
sion held  meetings  in  Tallahassee,  Tampa, 
Jacksonville  and  Orlando;  heard  testimony 
from  experts;  and  reviewed  several  wrongful 
conviction  cases. 

The  Commission  identified  five  pri- 
mary factors  that  contribute  to  wrongful 
convictions:  Unreliable  jailhouse  snitch 
testimony,  eyewitness  misidentification, 
false  confessions,  invalidated  or  improper 
scientific  evidence,  and  professional  re- 
sponsibility and  accountability  of  both 
prosecutors  and  defense  attorneys.  Another, 
more  general  contributing  factor  identified 
by  the  Commission  was  the  “underfunding 
of  the  criminal  justice  system  in  Florida.” 

According  to  the  Innocence  Project, 
a New  York-based  nonprofit  that  works 
to  free  the  innocent,  jailhouse  informants 
were  a contributing  factor  in  15%  of  wrong- 
ful convictions;  in  murder  cases,  jailhouse 
snitches  were  involved  50%  of  the  time. 

One  such  case  in  Florida  involved 
Chad  Heins,  who  served  almost  11  years  of 
a life  sentence  for  a murder  he  did  not  com- 
mit. At  trial,  the  sole  evidence  against  him 
consisted  of  the  testimony  of  two  jailhouse 
snitches  who  lied  and  claimed  Heins  had 
confessed  to  killing  his  sister-in-law.  He 
was  exonerated  in  December  2007  based 
on  DNA  evidence. 

In  two  other  unrelated  Florida  cases, 
William  Dillon  was  convicted  of  murder 
and  Wilton  Dedge  of  rape  due,  in  large 
part,  to  testimony  from  jailhouse  snitches. 
Both  were  cleared  by  DNA  evidence  - Dil- 


lon after  spending  27  years  in  prison  and 
Dedge  after  serving  eight  years.  [See:  PLN, 
Aug.  2011,  p.30]. 

To  admit  scientific  evidence  at  trial, 
Florida’s  criminal  procedure  rules  require  a 
pretrial  reliability  test  before  such  evidence 
is  admitted,  noted  Henry  “Hank”  Coke  III, 
a Jacksonville  attorney,  Commission  mem- 
ber and  former  president  of  the  Florida  Bar. 
The  rules  should  also  require  a similar  test 
for  something  as  “critically  important”  as 
jailhouse  informant  testimony,  he  said. 

The  Commission  considering  hav- 
ing the  credibility  of  jailhouse  snitches, 
including  witnesses  with  pending  criminal 
charges,  determined  by  a judge.  That  would 
be  similar  to  Illinois  law,  which  is  the  only 
state  that  requires  a judge  to  determine 
whether  a jailhouse  informant’s  testimony 
is  reliable  enough  to  be  admissible  - but 
even  then,  the  law  only  applies  in  death 
penalty  cases. 

At  a reliability  hearing,  the  judge  would 
review  the  jailhouse  snitch’s  criminal  record, 
if  there  was  a promise  or  reward  for  his 
or  her  testimony,  whether  the  informant 
had  given  such  testimony  in  the  past,  and 
whether  he  or  she  had  previously  recanted 
testimony.  Ultimately,  however,  the  Florida 
Innocence  Commission  voted  against  rec- 
ommending that  the  state  legislature  enact 
a statute  requiring  pretrial  admissibility 
hearings  for  jailhouse  snitch  testimony. 

Instead,  the  Commission  recom- 
mended “the  adoption  of  a jury  instruction 
regarding  the  testimony  of  persons  who 
have  been  labeled  by  the  Commission  as 
an  ‘informant  witnesses.’”  The  proposed 
instruction  would  inform  jurors  that  they 
“must  consider  some  witnesses’  testimony 
with  more  caution  than  others.  For  example, 
paid  informants,  witnesses  who  have  been 
promised  immunity  from  prosecution,  or 
witnesses  who  hope  to  gain  more  favorable 
treatment  in  their  own  cases,  may  have  a 
reason  to  make  a false  statement  in  order  to 
strike  a good  bargain  with  the  State.” 

Additionally,  the  Commission  sug- 
gested an  amendment  to  the  Florida  Rules 
of  Criminal  Procedure  that  would  ensure 
“information  regarding  the  possible  testi- 
mony of  an  informant  witness  is  disclosed 
to  the  defense.” 

Texas  and  California  require  jailhouse 


snitch  testimony  to  be  corroborated,  but  the 
Florida  Innocence  Commission  declined  to 
make  that  recommendation. 

In  its  interim  report  filed  with  the 
Florida  Supreme  Court  on  June  6,  2011, 
the  Commission  recommended  a new 
jury  instruction  to  address  issues  related 
to  eyewitness  identification,  but  made  no 
further  recommendations  in  its  final  report. 
This  is  in  spite  of  the  Innocence  Project’s 
finding  that  “eyewitness  misidentification 
has  played  a role  in  more  than  75%  of  con- 
victions subsequently  overturned  through 
DNA  testing.” 

With  respect  to  scientific  evidence, 
among  other  suggestions  the  Commission 
recommended  the  certification  of  crime 
scene  technicians;  that  “the  Florida  Leg- 
islature reevaluate  the  salaries  and  staffing 
of  the  biology  section  of  the  [Florida  Dept, 
of  Law  Enforcement]  crime  laboratories 
in  order  for  FDLE  to  be  more  competitive 
and  able  to  hire  and  retain  trained  person- 
nel”; that  more  funding  be  provided  for 
DNA  testing;  and  that  the  Florida  Judicial 
College  provide  annual  education  classes 
to  judges  on  the  admissibility  of  expert 
testimony. 

In  regard  to  false  confessions,  the 
Commission  suggested  that  the  “Florida 
Legislature  adopt  a statute  mandating 
the  electronic  recording  of  statements  of 
suspects  during  a custodial  interrogation,” 
and  that  the  Supreme  Court  Committee 
on  Standard  Jury  Instructions  in  Criminal 
Cases  approve  a companion  jury  instruction 
that  would  inform  jurors  they  must  weigh 
the  credibility  of  a confession  that  was  not 
electronically  recorded  by  law  enforcement 
officers. 

As  to  the  professional  responsibility  of 
prosecutors  and  defense  counsel,  the  Com- 
mission recommended  funding  for  “a  series 
of  on-line  training  courses  that  are  available 
to  all  government  attorneys  practicing  in 
the  criminal  law  area,”  amending  or  creating 
a new  Rule  of  Criminal  Procedure  requir- 
ing “any  attorney  who  is  practicing  law  in 
a felony  case  [to  have]  completed  at  least 
a two-hour  course  regarding  the  law  of 
discovery  and  Brady  responsibilities,”  and 
having  appellate  courts  consider  identifying 
attorneys  who  engage  “in  serious  miscon- 
duct, whether  defense  or  prosecution,  that 
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results  in  a reversal  of  a conviction.” 

Lastly,  in  terms  of  criminal  justice 
funding,  the  Commission  wrote  that  it 
“recognizes  the  experience  and  stability  of 
staffing  in  the  state  attorney,  public  defend- 
er, attorney  general,  and  regional  conflict 
counsel  offices,  reduce  the  likelihood  of 
wrongful  convictions  and  increase  the 
likelihood  of  effective  assistance  of  counsel,” 
and  therefore  recommended  legislation  to 
provide  funding  for  student  loan  assistance 
for  prosecutors  and  public  defenders.  Also, 
as  the  Commission  determined  that  the 
current  funding  process  for  private  court- 
appointed  counsel  for  criminal  defendants 
“invites  ineffective  assistance  of  counsel 
and  [thus]  wrongful  convictions,”  the 
Commission  suggested  that  the  legislature 
change  the  funding  methodology  for  court- 
appointed  counsel. 

“As  is  evident  by  an  examination  of 
the  reports  produced  by  the  Commission, 
a number  of  sound  recommendations  have 
been  offered  that  if  implemented,  could 
lessen  the  likelihood  of  individuals  en- 
during wrongful  convictions  in  Florida,” 
wrote  Committee  Chairman  Belvin  Perry, 
Chief  Judge  of  the  Ninth  Judicial  Circuit. 
“However,  we  cannot  ignore  the  fact  that 
if  these  recommendations  are  not  given 
serious  consideration,  thoroughly  vetted 
and  implemented  in  some  form,  then  the 
problems  suffered  in  the  past  of  wrongful 
convictions  and  innocent  people  sentenced 
to  prison  will  continue  to  occur.” 

Unfortunately,  many  of  the  Com- 
mission’s recommendations  were  largely 
window-dressing  or  toothless,  and  failed  to 


address  important  aspects  of  the  criminal 
justice  process  - including  mistaken  eyewit- 
ness identification  and  tighter  controls  over 
jailhouse  snitch  testimony  - that  would  re- 
sult in  more  meaningful  reforms. Thus,  even 
if  the  Commission’s  suggestions  are  adopted 


The  California  Court  of  Appeal  has 
held  that  Penal  Code  section  3003(f), 
which  limits  a parolee  convicted  of  certain 
offenses  from  living  within  35  miles  of  the 
victim  or  witness  to  the  crime  - if,  among 
other  conditions,  the  victim  or  witness  has 
requested  the  physical  separation  - may  not 
be  invoked  when  the  victim’s  next  of  kin  (as 
opposed  to  the  victim)  makes  the  request. 

Terrance  R.  David  was  convicted  in  1989 
of  second-degree  murder  for  killing  two  peo- 
ple while  driving  under  the  influence.  Paroled 
in  2010,  he  was  subsequently  restricted  from 
living  within  35  miles  of  the  sister  of  one  of 
the  victims,  pursuant  to  her  request. 

David  wanted  to  live  with  and  care  for  his 
sick  mother,  who  resided  within  35  miles  of 
the  victim’s  sister,  and  he  filed  a habeas  peti- 
tion challenging  the  residency  restriction. 

After  initially  ordering  a stay  of  the 
restriction,  the  Superior  Court  ultimately 
denied  habeas  corpus  relief,  finding  that 
the  word  “victim”  in  section  3003  was 
defined  expansively  by  California’s  Con- 
stitution to  include  the  next  of  kin  of  a 


and  implemented,  wrongful  convictions  in 
Florida  are  still  likely  to  persist.  P^ 

Sources:  Orlando  Sentinel;  “Final  Report  to 
the  Supreme  Court  of  Florida,  ” Florida  In- 
nocence Commission  (June  25,  2012) 


decedent  victim.  David  appealed. 

The  Court  of  Appeal,  Second  District, 
held  that  as  a matter  of  statutory  construc- 
tion, the  word  “victim”  in  section  3003 
was  unambiguous  and  did  not  include  the 
victim’s  next  of  kin.  Thus,  in  the  case  of  a 
murder  where  there  is  no  witness,  section 
3003  simply  does  not  apply. 

The  appellate  court  noted  that  while 
Article  I,  section  28,  subdivision  (b)  of  the 
California  Constitution  - part  of  a voter 
initiative  known  as  the  “Victims’  Bill  of 
Rights”  - did  define  “victim”  expansively, 
that  definition,  by  the  constitutional  pro- 
vision’s express  terms,  extended  no  further 
than  “this  section.” 

The  Court  of  Appeal  further  held  that 
while  the  parole  board  could  impose  a rea- 
sonable residency  restriction  as  a condition 
of  parole,  because  such  a condition  had  no 
relationship  to  David’s  crime  and  would  not 
deter  future  criminality,  doing  so  in  David’s 
case  would  violate  his  due  process  rights.  See: 
In  re  David,  202  Cal.App.4th  675, 135  Cal. 
Rptr.3d  855  (Cal.App.  2 Dist.  2012).  P^ 


California:  Condition  of  Parole  Restricting 
Parolee  from  Residing  Near  Victim's 
Next  of  Kin  Held  Invalid 
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Native  Americans  Overrepresented  in  Prison; 
Problems  with  Tribal  Police  Cited 


The  Trail  of  Tears  lives  on.  It  still 
winds  its  way  through  dilapidated 
Native  American  villages  on  reservations 
across  the  United  States  that  are  impover- 
ished, starved  of  resources  and  pockmarked 
by  dysfunction  and  discrimination. 

Almost  two  centuries  after  indigenous 
Americans  were  uprooted  from  their  tribal 
lands  and  driven  west,  the  Trail  now  leads  to 
places  like  the  Rosebud  Sioux  reservation  in 
Todd  County,  South  Dakota  - a vast  grass- 
land that  covers  hundreds  of  miles,  where 
the  tribe  sees  too  many  of  its  members  end 
up  in  prison. 

“I  think  every  family  on  this  reservation 
has  [a  relative]  in  prison,”  Rose  Bear  Robe, 
56,  a member  of  the  Rosebud  Sioux,  told 
CNN  in  an  August  2012  special  report.  “It’s 
beginning  to  be  normal  now,  when  people 
used  to  be  ashamed  of  it.” 

While  the  U.S.  Census  Bureau  doesn’t 
provide  firm  numbers  on  the  Native  Ameri- 
can population,  grouping  “American  Indian” 
and  “Alaska  Native” into  one  category,  8.9% 
of  South  Dakota’s  population  was  reported 
to  be  Native  American.  Yet  according  to 
the  state’s  Department  of  Corrections,  Na- 
tive Americans  represented  29%  of  South 
Dakota’s  prison  population  and  38%  of  its 
juvenile  offenders  in  2011. 

In  Montana,  the  Native  American 
population  is  about  7%,  but  19%  of  the 
state’s  male  prison  population  and  33% 
of  its  female  prison  population  is  Native 
American.  While  in  Minnesota,  the  lat- 
est Census  numbers  indicate  that  1.3%  of 
the  state’s  residents  are  Native  American; 
in  January  2012,  the  Minnesota  DOC 
reported  that  9%  of  its  prisoners  were 
“American  Indian.” 

These  disparities  and  the  high  rate  of 
incarceration  for  Native  Americans  are 
troubling  to  all  tribes,  including  the  Rose- 
bud Sioux. 

“I  don’t  know  how  to  explain  it,” 
said  Rose  Bear  Robe,  who  is  raising  her 
4-year-old  grandson  while  his  father  is 
incarcerated.  “But  the  kids  really  suffer 
because  of  their  fathers  being  in  prison.” 

Over-representation  among  prison 
populations  exists  with  other  racial  and 
ethnic  demographics,  including  blacks  and 
Hispanics.  But  Native  Americans,  who  rep- 
resent just  2%  of  the  overall  U.S.  population, 


have  reasons  to  believe  that  the  criminal 
justice  system  - especially  outside  of  tribal 
courts  - is  overly  punitive  towards  them. 

“Tribes  and  tribal  people  often  feel 
they’re  discriminated  against,”  said  John 
Dossett,  general  counsel  to  the  National 
Congress  of  American  Indians.  “Someone 
will  leave  the  reservation,  go  to  town,  get 
drunk,  do  something  dumb  and  if  a white 
kid  had  done  it,  they’d  call  their  parents  and 
take  them  home.  But  if  it’s  some  strange 
Native  kid,  they’ll  put  them  in  jail.”  He 
noted  that  tribal  members  wanted  to  find 
other  ways  besides  prison  to  deal  with  what 
he  termed  “social  dysfunction.” 

Marc  Mauer,  executive  director  of  the 
Washington,  D.C. -based  Sentencing  Proj- 
ect, said  the  disparity  is  partly  explained  by 
higher  crime  rates  on  reservations.  But  since 
major  crimes  and  most  felonies  committed 
on  tribal  land  are  prosecuted  in  the  federal 
court  system,  and  crimes  involving  Native 
Americans  committed  off  reservations  are 
prosecuted  in  state  courts,  he  thinks  racial 
bias  may  be  involved. 

Poverty  rates  on  the  Rosebud  Sioux 
reservation  are  also  a contributing  factor. 
Nearly  half  the  people  in  Todd  County  - 
the  second-poorest  county  in  the  U.  S.  - live 
under  the  federal  poverty  line.  Unemploy- 
ment within  the  tribe  is  over  80%.  The 
connection  between  race  and  poverty  has 
been  well  documented  by  sociologists,  and 
Mauer  believes  those  factors  also  have  an 
impact  on  incarceration  rates. 

“A  lot  of  factors  go  into  this,”  he  said. 
“But  still  we  see  a lot  of  very  direct  racial 
outcomes  even  in  the  theoretically  race- 
neutral  court  system.” 

The  federal  government’s  response  to 
this  issue  has  been  to  give  money  to  tribal 
authorities  - to  build  more  jails.  [See:  PLN, 
April  2010,  p.28;  Dec.  2008,  p.43].  Some 
Native  American-owned  companies  have 
even  cashed  in  on  federal  funding  by  acting 
as  fronts  to  obtain  lucrative  U.S.  Depart- 
ment of  Homeland  Security  contracts  to 
operate  immigration  detention  facilities, 
which  they  then  subcontract  to  other  com- 
panies. [See:  PLN,  Nov.  2010,  p.38]. 

Bear  Robe  and  other  tribal  members 
who  spoke  with  CNN,  including  a former 
Rosebud  Sioux  police  officer,  also  blame  the 
culture  of  tribal  police  agencies  for  higher 


incarceration  rates  for  Native  Americans. 

“They  use  the  word  around  here, 
‘target,’”  Bear  Robe  stated.  “They  target  in- 
dividuals so  the  cops  will  go  after  them.” 

One  tribal  member  who  was  targeted, 
according  to  Bear  Robe,  was  her  son,  Eric 
King,  who  is  serving  a 20-year  sentence 
after  pleading  guilty  to  biting  his  then- 
pregnant  girlfriend  in  2007  and  assaulting 
a tribal  police  officer  who  responded.  But  it 
was  the  officer  who  targeted  her  family  and 
attacked  King,  Bear  Robe  said. 

According  to  Bear  Robe  and  a Rosebud 
Sioux  Tribal  Council  member  who  visited 
King  in  jail  after  his  arrest,  King  suffered  a 
black  eye,  bruises,  a cut  lip  and  possibly  a 
broken  rib  during  the  incident. 

The  officer  was  later  terminated  from 
the  tribal  police  department,  though  police 
officials  wouldn’t  disclose  why  he  was  fired 
or  if  he  had  a personal  issue  with  King. 
Another  officer,  who  was  fired  several  weeks 
before  CNN  began  investigating,  said  per- 
sonal vendettas  certainly  existed  within  the 
tribal  police  force.  He  also  claimed  he  was 
fired  because  he  began  blowing  the  whistle 
on  cases  of  police  brutality  and  civil  rights 
and  due  process  violations. 

“You’re  talking  [about]  ...  spraying 
handcuffed  suspects  with  pepper  spray,”  said 
Calvin  “Hawkeye”Waln,  the  ex- tribal  police 
officer.  “Physical  police  brutality  where  the 
officers  end  up  injuring  or  breaking  bones 
themselves  from  assaulting  somebody.” 

There  is  no  question  that  misconduct 
involving  tribal  police  officers  sometimes 
occurs.  On  June  27, 2011,  former  Rosebud 
police  officer  Justin  Arthur  Beardt,  28, 
was  indicted  in  federal  court  on  charges  of 
sexual  abuse  and  aggravated  sexual  abuse, 
following  an  investigation  by  Rosebud 
Sioux  Tribe  Law  Enforcement  Services 
and  the  FBI.  Beardt  pleaded  guilty  and  was 
sentenced  in  January  2013  to  132  months  in 
federal  prison  and  five  years  of  supervised 
release. 

An  article  in  the  Sicangu  Sun  Times 
stated  that  Rosebud  Tribal  Police  Chief 
Grace  Her  Many  Horses,  at  a 2011  Tribal 
Council  meeting,  “reported  that  two  po- 
lice officers  were  being  investigated  by 
Bureau  of  Indian  Affairs  Internal  Affairs. 
According  to  a source  familiar  with  the 
investigations,  a total  of  five  officers  were 
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Utah  Potentially  Liable  for  Juvenile's  Death; 
Incarceration  Exception  to 
State's  Immunity  Inapplicable 


actually  under  investigation.” 

And  in  the  past  four  years  the  Rosebud 
Sioux  Tribal  Council,  which  is  semi-auton- 
omous,  has  fired  two  police  chiefs  who  were 
under  investigation  for  corruption,  includ- 
ing Her  Many  Horses.  When  CNN  was 
on  the  reservation  for  its  special  report,  it 
interviewed  then-acting  police  chief  Edwin 
Young,  who  denied  Bear  Robe’s  and  Wain’s 
allegations. 

“I  don’t  see  the  corruption,”  he  stated, 
adding  that  some  accusations  against  the 
tribal  police  force  are  “just  a misunder- 
standing or  misinformation.”  Young,  who 
is  from  the  reservation  and  has  been  with 
the  Rosebud  police  department  for  16 
years,  admitted  that  the  police  files  prior 
to  two  years  ago,  including  those  related  to 
King’s  case,  are  now  missing  or  have  been 
destroyed. 

“I  have  no  idea  what  happened  to  those 
files.  That  was  the  previous  administration, 
the  previous  police  chief,”  he  said.  “And  all 
those,  those  are  gone  now ...  somehow  they 
destroyed  all  the  paperwork.” 

In  July  2012,  Rosebud  Sioux  Tribal 
President  Rodney  Bordeaux  reinstated  Her 
Many  Horses  as  police  chief  after  she  had 
been  dismissed  51  days  earlier  by  the  Tribal 
Council  due  to  corruption  allegations, 
including  claims  that  police  officers  under 
her  command  had  harassed  tribal  members 
and  violated  their  civil  rights. 

“I  would  like  to  change  the  image  of 
the  Rosebud  Police  Department  to  a more 
positive  one  but  this  is  a challenge  because 
we  are  not  here  to  be  your  best  friend  but  we 
do  have  to  protect  you,”  Her  Many  Horses 
said  when  she  was  hired  in  2010. 

Following  her  reinstatement,  she 
declined  to  be  interviewed  for  CNN’s 
report. 

Sources:  www.cnn.com,  www.sican- 
gusuntimes.com,  www.justice.gov,  www. 
lakotacountrytimes.  com 


The  Utah  Supreme  Court  has  held 
that  the  “incarceration  exception”  to  the 
state’s  waiver  of  sovereign  immunity  does  not 
apply  to  a juvenile  offender’s  placement  in  an 
unsecured  community-based  proctor  home. 

Sixteen-year-old  Dillon  Whitney  was 
charged  with  several  crimes  and  adjudicated 
ajuvenile  delinquent. The  trial  court  ordered 
the  Division  of  Juvenile  Justice  Services 
to  transfer  Dillon  to  a community-based 
placement,  during  which  time  he  was  not 
allowed  to  stay  with  either  of  his  parents. 

Dillon  was  sent  to  Quest  Youth  Services, 
which  placed  him  “in  the  community-based 
proctor  home  of  H.  Kaufusi.  Dillon  lived 
in  the  basement  of  the  proctor  home  with 
another  proctor  teen,  while  Kaufusi  lived 
upstairs  with  his  two  children.” 

Dillon  and  the  other  proctor  teenager 
were  allowed  to  come  and  go  at  will  and 
roam  freely  in  the  community. 

After  an  approved  Thanksgiving  fam- 
ily visit  with  his  father  in  November  2007, 
Dillon  went  to  the  apartment  of  Victor 
Hernandez  instead  of  returning  to  his 
proctor  home. 

While  at  Hernandez’s  apartment,  Dil- 
lon got  drunk,  fell  down  a flight  of  stairs  and 
was  placed  on  a couch.  The  next  morning, 
Hernandez  believed  that  Dillon  was  dead 
and  moved  him  to  a stairwell. 

Dillon  was  not  dead,  however,  and  neigh- 
bors called  for  help.  Unfortunately,  while  en 
route  to  the  hospital,  Dillon  died  from  injuries 
sustained  in  the  fall.  Although  he  had  not 
returned  to  his  proctor  home  following  his 
approved  Thanksgiving  visit,  no  state  or  Quest 
employees  had  tried  to  find  him. 

Dillon’s  parents  filed  a state  negligence 
action  against  the  Division  of  Juvenile  Justice 


Services,  the  State  ofUtah,  Quest  Youth  Ser- 
vices and  other  defendants.  The  defendants 
removed  the  action  to  federal  court  and  filed 
a motion  to  dismiss,  arguing  that  they  were 
immune  under  the  “incarceration  exception” 
to  Utah’s  Governmental  Immunity  Act. 

After  the  district  court  denied  the  mo- 
tion, the  defendants  filed  an  interlocutory 
appeal.The  Tenth  Circuit  Court  of  Appeals 
asked  the  Utah  Supreme  Court  to  answer 
a certified  question  as  to  whether  the  in- 
carceration exception  to  Utah’s  waiver  of 
sovereign  immunity  applied. 

The  state  Supreme  Court  ultimately 
held  that  “ajuvenile  who  is  placed  in  an  unse- 
cured community-based  proctor  home  is  not 
incarcerated  in  a place  of  legal  confinement. 
Accordingly,  the  incarceration  exception  to  the 
State’s  waiver  of  its  sovereign  immunity  does 
not  apply  and  the  State  remains  potentially 
liable  for  damages  related  to  Dillon  Whitney’s 
death.”  See:  Whitney  v.  Division  of  Juvenile Jus- 
tice Services,274  P.3d  906  (Utah  2012). 

Based  on  the  Utah  Supreme  Court’s  rul- 
ing, the  Tenth  Circuit  held  on  April  6, 2012 
that  the  incarceration  exception  did  not  apply, 
and  that  the  state  had  waived  its  alternate 
argument  that  Dillon’s  death  arose  from  his 
incarceration  “at  other  place  [s]  of  legal  con- 
finement,” such  as  juvenile  facilities,  because 
the  state  had  failed  to  raise  that  argument 
before  the  district  court.  See:  Whitney  v.  Divi- 
sion of  Juvenile  Justice  Services,  468  Fed.Appx. 
871  (10th  Cir.2012)  (unpublished). 

Additional  source:  www.deseretnews.com 
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Seventh  Circuit:  Cost  Bond  Improper  Tool 
to  Address  Prisoner's  Frivolous  Filings 


On  May  30, 2012,  the  Seventh  Cir- 
cuit  Court  of  Appeals  reversed  an 
Illinois  federal  district  court’s  order  that 
imposed  a cost  bond  on  an  indigent  pris- 
oner which  the  court  knew  he  could  not 
afford,  holding  that  such  an  order  is  not 
one  of  the  tools  available  for  dismissing  or 
discouraging  frivolous  lawsuits. 

The  appellate  ruling  was  issued  in  a 
case  involving  Tamms  Correctional  Center 
prisoner  Anthony  Gay,  whom,  the  Court  of 
Appeals  noted,  has  mental  health  problems 
and  a long  history  of  self-mutilation.  He 
also  has  been  very  litigious,  having  filed 
more  than  30  civil  cases  between  October 
1996  and  January  2011. 

Gay  lost  two  of  his  lawsuits  at  trial, 
settled  two  others  and  lost  or  withdrew  the 
rest.  At  least  four  cases  were  dismissed  as 
frivolous,  leading  Gay  to  “strike  out” under 
the  Prison  Litigation  Reform  Act  (PLRA). 
Having  lost  his  right  to  proceed  in  forma 
pauperis  unless  he  is  “under  imminent 
danger  of  serious  physical  injury,”  Gay 
continued  to  litigate  in  two  ways.  One  was 
to  invoke  the  imminent  danger  exception 
in  an  attempt  to  avoid  the  PLRA’s  three- 
strikes  rule  for  frivolous  filings. 

Gay  used  another  method  in  this  case, 
in  which  he  sued  three  Tamms  mental 
health  professionals  alleging  constitution- 
ally inadequate  treatment  and  retaliation 
for  a prior  lawsuit.  He  circumvented  the 
PLRA’s  three-strikes  rule  by  filing  suit 
in  state  court,  which  the  defendants  then 
removed  to  federal  court. 

After  the  district  court  screened  Gay’s 
complaint  under  28  U.S.C.  § 1915A,  the 
defendants  moved  to  require  him  to  post  a 
11,000  bond  to  cover  the  costs  they  could 
recover  under  Fed.R.Civ.P.  54(d)  if  they 
prevailed  in  the  lawsuit.  They  noted  that 
Gay  had  failed  to  pay  12,100  in  costs  in 
a previous  case  he  lost.  The  district  court 
granted  the  motion,  although  everyone 
understood  that  Gay  lacked  the  means  to 
post  the  bond.  In  denying  Gay’s  motion 
to  rehear,  the  district  court  acknowledged 
it  knew  virtually  nothing  about  the  merits 
of  his  claim. 

On  appeal,  the  Seventh  Circuit  said 
it  had  never  addressed  directly  whether 
a court  must  consider  a party’s  ability  to 
afford  a bond  before  requiring  one  as  a con- 


dition of  prosecuting  a lawsuit,  but  found 
case  law  from  other  circuits  supported  Gay’s 
argument  that  a court  may  not  ignore  an 
indigent  litigant’s  inability  to  pay. 

As  such,  the  Court  of  Appeals  found 
the  district  court  had  abused  its  discretion 
in  failing  to  consider  Gay’s  ability  to  post 
the  required  bond,  as  his  indigency  “did 
nothing  to  ensure  that  the  defendants 
would  recoup  their  costs  if  they  prevailed. 
All  it  ensured  was  the  end  of  Gay’s  suit.” 

In  a footnote,  the  Seventh  Circuit 
wrote  that  “a  court  must  also  consider  the 
probable  merits  of  the  case  before  dismiss- 
ing a suit  based  upon  a plaintiff’s  failure  to 
pay  a fee.  If  the  suit  has  likely  merit,  then 
the  value  of  the  suit  itself  may  reduce  the 
need  to  insist  on  a separate  payment  from 
the  plaintiff.” 

Finally,  the  appellate  court  discussed 
the  available  tools  to  address  frivolous 
litigation.  Although  the  PLRA’s  three- 
strikes  rule  does  not  apply  in  state  court, 


From  the  Capitol  to  the  court - 
rooms,  prosecutors  can  chart  a new  path 
on  public  safety  by  championing  at  both 
local  and  state  levels  one  of  the  biggest  ways 
we  can  transform  our  justice  system  in  this 
generation  - sentencing  reform. 

Right  now,  the  U.S.  puts  more  people  in 
prison  and  jails  than  any  other  nation  in  the 
world.  The  costs  associated  with  incarcera- 
tion are  staggering.  California  alone  spends 
more  than  19  billion  per  year  on  prisons. 

Despite  all  of  these  costs  - economic, 
social  and  systemic  - the  rate  of  people 
returning  to  a life  of  crime  even  after  serv- 
ing time  remains  all  too  high,  with  almost 
65  percent  of  California’s  prisoners  re- 
offending after  being  released. 

While  California’s  Realignment  effort 
represents  a major  change  in  our  state’s 
sentencing  practices,  it  is  primarily  intended 
to  impact  system  costs  and  incarceration 
rates  - not  public  safety. 

So  further  change  is  needed. 
Sentencing  reform  is  one  of  the  most 
important  ways  we  can  reduce  recidivism 
and  keep  our  communities  safe.  We  can 


federal  district  courts  can  impose  both 
monetary  and  non-monetary  sanctions  un- 
der Fed.R.Civ.P.  11  for  filing  or  maintaining 
claims  for  an  improper  purpose  or  without 
adequate  legal  or  factual  support.  Courts 
may  also  place  a party  “under  penalty  of 
perjury”  by  requiring  the  submission  of 
verified  pleadings. 

As  a last  resort,  the  Seventh  Circuit 
noted  that  a court  may  bar  a party  from 
filing  future  lawsuits  until  outstanding  fines 
have  been  paid.  On  remand  in  this  case,  the 
district  court  may  “decide  in  the  first  instance 
whether  Gay’s  litigation  history  and  refusal 
to  pay  outstanding  debts  justifies  the  sanction 
of  a filing  bar”;  however,  if  such  a sanction  is 
imposed,  the  Court  of  Appeals  specified  it 
“can  apply  only  to  future  filings.” 

Accordingly,  the  district  court’s  order 
of  dismissal  was  reversed  and  the  case  re- 
manded for  further  proceedings,  where  it 
remains  pending.  See:  Gay  v.  Chajidra,  682 
F.3d  590  (7th  Cir.  2012).  P 


use  two  innovative  strategies  - sentencing 
commissions  and  alternative  sentencing 
practices  - to  achieve  our  goals. 

Most  criminal  law  is  developed  leg- 
islatively through  the  political  process, 
with  mandatory  minimum  sentences  and 
sentence  enhancement  laws  changing  every 
year.  Often,  this  process  is  influenced  by 
political  reactions  to  high-profile  cases  or 
attempts  to  be  “tough  on  crime.” 

The  challenge  of  politically-driven 
sentencing  schemes  is  that  the  resulting 
hodgepodge  of  criminal  laws  is  largely  dis- 
connected from  the  most  effective  strategies 
to  prevent  or  reduce  crime.  If,  for  example, 
reducing  recidivism  were  a major  goal  of 
the  development  and  design  of  sentencing 
schemes,  they  would  look  very  different 
than  they  do  now. 

Other  states  are  using  nonpartisan 
governmental  entities,  called  sentencing 
commissions,  to  assess  existing  sentencing 
schemes  and  propose  alternate  approaches. 
Several  of  these  commissions  have  succeed- 
ed at  revamping  major  penal  code  sections 
and  bringing  consistency  and  clarity  to  the 


Time  for  Sentencing  Reform 

by  George  Gascon 


April  2013 


54 


Prison  Legal  News 


jurisdictions’  approach  to  sentencing. 

In  San  Francisco,  the  District  Attor- 
ney’s office  led  an  effort  to  establish  the 
first  county-level  sentencing  commission  in 
California,  with  the  explicit  purpose  of  as- 
sessing the  impact  on  recidivism  of  current 
approaches  to  sentencing.  Our  commission 
can  serve  as  a model  for  other  state  and 
local  efforts. 

While  the  commission  is  not  empow- 
ered to  change  state  law,  it  will  be  able  to 
make  recommendations  and  build  consen- 
sus among  criminal  justice  agencies,  service 
agencies,  victims  and  other  stakeholders 
about  the  most  effective  strategies  to  reduce 
recidivism  among  various  categories  of  of- 
fenders and  offenses. 

By  holding  these  important  discussions 
in  a public  forum,  the  commission  can  de- 
mystify sentencing  laws  and  practices. 

In  addition  to  pushing  for  meaningful 
legislative  change,  prosecutors  also  can  in- 
novate our  sentencing  practices.  Across  the 
country,  prosecutors  evaluate  criminal  cases 
at  three  stages:  charging,  securing  a plea  or 
verdict,  and  sentencing. 

At  this  third  stage,  prosecutors  must 
determine  what  they  think  the  case  is 
“worth”  in  order  to  determine  the  punish- 
ment they  will  advocate  for  in  the  plea 
bargaining  process  or  in  court.  This  assess- 
ment traditionally  involves  focusing  on  the 
strength  of  the  evidence  in  the  case  and  the 
maximum  allowable  punishment. 

Often,  what’s  missing  is  an  assessment 
of  the  most  appropriate  punishment  in 
order  to  reduce  the  likelihood  the  offender 
will  reoffend.  A “recidivism  reduction 
analysis”  asks  questions  that  go  beyond  the 
strength  of  the  evidence  and  the  penal  code 
punishment  guidelines.  In  other  words,  this 
analysis  focuses  on  not  just  the  offense,  but 
also  the  person  who  committed  it. 

Studies  on  recidivism  show  that  the 
longer  a medium-  to  low-risk  person  is 
incarcerated,  the  higher  the  chance  they 
will  reoffend.  So,  if  we  are  committed  to 
improving  public  safety,  understanding 
the  risk  level  of  each  offender  is  critical  to 
determining  the  most  appropriate  length 
of  incarceration  for  that  person. 

The  emerging  science  on  recidivism 
reduction  is  a sea  change  in  the  criminal 
justice  system.  [Ed.  note : See  article  in  this 
issue  of  PEN,  p.44].  It  identifies  what  is 
known  about  behavioral  and  situational 
patterns  and  how  they  relate  to  the  fre- 
quency of  re-offending. 


Reducing  recidivism  then  becomes  an 
exercise  in  identifying  an  individual’s  “risk 
and  protective”  factors,  from  the  offender’s 
criminal  history  to  alcohol  and  drug  issues, 
mental-health  issues,  family  history  of 
involvement  in  criminal  activity  and  other 
factors  such  as  employment,  education, 
parenthood  or  other  family  responsibilities, 
and  stable  housing. 

Prosecutors  then  can  pinpoint  the 
sanctions  that  most  likely  can  motivate  that 
person,  to  eliminate  the  risk  factors  and 
enhance  the  protective  factors.  Studies  on  a 
wide  variety  of  programs  point  to  sanctions, 
both  punishment-  and  rehabilitation- 
oriented,  that  work  better  or  worse  with 
individuals  at  different  risk  levels. 

This  new  alternative  approach  to  sen- 
tencing - taking  the  science  of  recidivism 
into  consideration  - already  is  underway  in 
the  San  Francisco  DA’s  office. 

We  recently  created  the  nation’s  first 
“alternative  sentencing  planner”  position  in 
a district  attorney’s  office  to  support  pros- 
ecutors in  court. The  ASP  evaluates  cases  to 
review  what  is  known  about  the  risk  level 
and  protective  factors  of  the  offenders  and 
then  makes  sentencing  recommendations 
that  will  reduce  the 
likelihood  that  the 
person  reoffends. 

In  addition,  the 
ASP  acts  as  an  inves- 
tigator, conducting 
site  visits  to  pro- 
grams to  determine 
their  effectiveness  in 
reducing  recidivism, 
and  also  provides 
training  for  all  staff 
so  that  the  recidivism 
reduction  approach 
can  be  integrated 
into  the  fabric  of  all 
case  prosecutions. 

Applying  this 
surgical  approach  to 
our  most  scarce  and 


ing  everyone  up  is  not  winning.  Recognizing 
that  jails  and  prisons  are  not  the  answer  to 
every  crime  or  every  offender  is  a paradigm 
shift  that  flies  in  the  face  of  assumptions  that 
we  have  built  upon  for  many  years. 

Yet  by  grounding  our  work  in  a com- 
mitment to  improving  public  safety, 
prosecutors  can  lead  the  way  in  reforming 
our  sentencing  laws  and  practices.  PI 

George  Gascon  is  the  District  Attorney  of  San 
Francisco.  He  served  as  chief  of  the  San  Fran- 
cisco Police  Department  from  2009-2011. 
This  article  originally  appeared  in  Justice  in 
California,  a publication  of  the  Rosenberg 
Foundation,  and  is  reprinted  by  permission 
of  the  author. 
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expensive  resource  - 
jail  - has  allowed  us 
the  space  in  our  sys- 
tem to  properly  deal 
with  the  violent  and 
serious  offenders. 

As  law  enforce- 
ment leaders,  we  must 
have  the  courage  to 
face  the  fact  that  lock- 
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California  Prison  Industry  Authority  Loses  $24  Million 
in  Last  Two  Years  but  Reduces  Recidivism 


In  January  2013,  California’s  Prison 
Industry  Board  (PIB)  submitted  its 
annual  report  to  the  state  legislature  re- 
garding the  activities  and  financial  status 
of  the  California  Prison  Industry  Authority 
(CALPIA),  the  agency  it  is  charged  with 
overseeing.  CALPIA  operates  industry 
programs  that  employ  approximately  7,000 
prisoners  annually  in  “manufacturing, 
service,  and  consumable  factories”  at  24 
facilities  statewide. 

Much  like  a corporate  board  of  directors, 
the  PIB  sets  general  policy  for  CALPIA  and 
monitors  the  performance  of  its  industries. 
Among  other  responsibilities,  it  ensures  that 
CALPIA  enterprises  are  “self-sufficient  and 
that  they  do  not  have  a substantial  adverse 
effect  upon  the  private  sector.” 

The  PIB’s  previous  report  to  the  legis- 
lature, released  in  January  2012,  had  noted 
that  after  years  of  profitability,  CALPIA 
experienced  a loss  of  $15.3  million  in  net 
assets  in  fiscal  year  (FY)  2010-11.  The  loss 
was  reportedly  the  result  of  four  factors:  1) 
a $17.4  million  (9.6%)  drop  in  operating 
revenues;  2)  an  $8.6  million  expense  for 
the  anticipated  settlement  of  three  lawsuits 
filed  by  employee  unions  seeking  back  pay 
for  state-imposed  mandatory  furloughs;  3)  a 
$6.3  million  obligation  to  pay  for  post-em- 
ployment benefits  such  as  retiree  healthcare; 
and  4)  one-time  costs  of  $2.8  million  associ- 
ated with  CALPIA  factory  closures. 

Revenues  had  declined  largely  due  to 
a reduction  in  government  expenditures, 
reflective  of  the  sluggish  economy.  Most 
of  the  goods  and  services  provided  by 
CALPIA  go  to  governmental  agencies. 
By  far,  the  largest  consumer  of  CALPIA 
products  is  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR), 
which  accounted  for  57%  of  CALPIA’s  sales 
in  FY  2011-12.  Other  major  customers 
include  the  Department  of  Motor  Vehicles, 
the  Department  of  State  Hospitals,  the 
Department  of  Transportation,  the  De- 
partment of  Health  Care  Services  and  the 
California  Highway  Patrol. 

CALPIA  also  operates  joint  venture 
programs  in  which  “private  businesses  may 
set  up  business  operations  inside  California 
correctional  facilities  and  hire  offenders. 
This  includes  only  those  businesses  that  are 
starting  a new  company,  expanding  an  exist- 


ing business,  or  relocating  to  California.” 

The  January  2013  PIB  report  indicated 
that  CALPIA  had  suffered  another  loss  in 
net  assets  for  FY  2011-12,  in  the  amount 
of  $8.86  million.  The  main  cause  of  the 
fiscal  loss  was  reportedly  a $6.26  million 
charge  for  depreciation  on  equipment;  other 
factors  included  an  increase  in  the  cost  of 
raw  materials  and  a 7.87%  decrease  in  sales 
of  products  and  services  to  the  CDCR 
- largely  due  to  the  state’s  realignment 
initiative,  which  has  shifted  thousands  of 
state  prisoners  to  countyjails. 

The  report  noted  that  over  the  past 
five  years,  “CALPIA’s  revenues  have  de- 
clined 17.5  percent  from  $209.5  million 
in  FY  2007-08  to  $172.7  million  in  FY 
2011-12.” 

Despite  the  agency’s  financial  woes, 
the  PIB  report  noted  that  prisoners  who 
participate  in  CALPIA  industry  programs 
have  significantly  lower  recidivism  rates 
than  those  who  do  not.  Based  on  FY  2009- 
2010  data,  the  one-year  recidivism  rate 
for  prisoners  employed  in  CALPIA  pro- 
grams prior  to  being  paroled  was  23.61%, 
compared  with  45.7%  for  non-CALPIA 
prisoners.  The  two-year  recidivism  rate, 
using  FY  2008-2009  data,  was  38.55%  for 
CALPIA  parolees  and  56.9%  for  other 


AS  PREVIOUSLY  REPORTED  IN  PLN, 
between  2006  and  2009,  employees  at 
Oregon’s  only  women’s  prison  were  charged 
with  sexually  abusing  more  than  a dozen 
female  prisoners.  [See:  PLN,  Nov.  2010, 
p.18;  July  2009, p. 47]. The  abuse  continues 
unabated,  with  at  least  five  prison  staff 
members  accused  of  sexual  misconduct 
last  year. 

In  2005,  Oregon  became  the  49th 
state  to  enact  a custodial  sexual  abuse  law, 
following  a high-profile  2004  sex  scandal 
at  Coffee  Creek  Correctional  Facility 
(CCCF). 

Before  the  law  was  enacted,  Oregon 
guards  who  sexually  abused  prisoners  got 
off  lightly.  For  example,  in  the  2004  CCCF 
case,  prisoner  Amanda  Durbin  accused  Lt. 
Jeffrey  Barcenas  and  food  services  coordinator 


prisoners,  while  the  three-year  recidivism 
rate,  based  on  FY  2007-2008  data,  was 
46.8%  for  CALPIA  parolees  and  63.7% 
for  non-CALPIA  prisoners. 

However,  a report  by  the  California 
State  Auditor  released  in  May  2011  had 
concluded  that  “although  one  of  its  pri- 
mary responsibilities  is  to  offer  inmates 
the  opportunity  to  develop  effective  work 
habits  and  occupational  skills,  the  Califor- 
nia Prison  Industry  Authority  (CALPIA) 
cannot  determine  the  impact  it  makes  on 
post-release  inmate  employability  because 
it  lacks  reliable  data.” 

The  State  Auditor’s  report  also  noted, 
“Although  we  found  that  the  recidivism  rate 
for  parolees  who  worked  for  CALPIA  were 
consistently  lower  than  the  rates  of  the  gen- 
eral prison  population,  CALPIA  overstated 
by  $546,000  the  savings  it  asserts  result  from 
the  lower  recidivism  rate.  Further,  CALPIA 
did  not  acknowledge  that  factors  other  than 
participating  in  one  of  its  work  programs 
may  have  contributed  to  the  lower  recidivism 
rates  among  its  parolees.”  FJ 

Sources:  Sacramento  Bee;  www.calpia.ca.gov; 
California  Prison  Industry  Authority,  reports 
to  the  legislature  for  fiscal  years  2010-2011 
ajid 2011-2012 


Christopher  Randall  of  sexually  assaulting  her. 
[See:  PLN,  April  2004,  p.42].  Both  resigned 
and  pleaded  guilty  to  misdemeanor  charges; 
Barcenas  was  sentenced  to  six  months  in  jail, 
while  Randall  served  just  45  days. 

Under  Oregon’s  current  custodial  sexual 
misconduct  law,  an  Oregon  Department  of 
Corrections  (ODOC)  employee  or  contrac- 
tor commits  a felony  by  engaging  in  sexual 
intercourse  with  a prisoner.  Any  other  sexual 
contact  is  custodial  sexual  misconduct  in  the 
second  degree,  a misdemeanor.  Prisoners  are 
not  subject  to  prosecution  and  consent  is 
not  a defense  due  to  the  power  differential 
between  prisoners  and  prison  employees. 

Following  the  law’s  enactment,  CCCF 
physical  plant  grounds  crew  supervisor  Paul 
W.  Golden,  plumber  Richard  Kaleo  Rick, 
maintenance  worker  Troy  Bryant  Austin, 
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and  guards  Darcy  Aaron  Macknight  and 
Richard  Mitchell  were  prosecuted  for  sexu- 
ally abusing  prisoners. 

In  June  2009,  Golden  pleaded  guilty 
to  15  counts  of  sexual  custodial  misconduct 
and  one  count  of  supplying  contraband.  He 
then  rolled  the  dice  by  going  to  a bench  trial 
on  other  charges,  where  Judge  Rick  Knapp 
found  him  guilty  of  14  additional  counts 
of  sexual  abuse.  “He’s  a serial  sex  ofFender. 
There’s  no  question  about  it, ’’Judge  Knapp 
declared  when  he  sentenced  Golden  to  UV2 
years.  The  other  CCCF  employees  were 
convicted  and  received  sentences  ranging 
from  probation  to  three  years  in  prison. 
[See:  PLN,  Nov.  2010,  p.18]. 

The  sexual  abuse  of  female  prisoners 
at  CCCF  occurred  “in  cleaning  closets, 
utility  tunnels,  toolsheds,  woodlands  and 
under  a firetruck,”  according  to  an  article 
in  The  Oregonian. 

Apparently,  the  administration  and 
staff  at  the  prison  didn’t  learn  from  previous 
incidents  of  sexual  misconduct. 

According  to  the  Statesman  Journal,  be- 
tween 2009  and  2012, 37  incidents  of  sexual 
abuse  were  reported  by  female  prisoners  at 
CCCF  while  male  prisoners  reported  34 
incidents.  Although  CCCF  primarily  holds 
women,  it  has  a small  classification  unit 
for  male  prisoners.  The  vast  majority  of  the 
claims  were  deemed  “unsubstantiated”  or 
“unfounded”  by  prison  officials. 

Verified  incidents  of  sexual  abuse  often 
resulted  in  litigation,  and  as  of  March  2012 
the  state  had  paid  $1.2  million  to  17  current 
and  former  prisoners  in  lawsuits  alleging 
sexual  misconduct  by  CCCF  employees. 


Nor  have  such  incidents  stopped  since 
then. 

On  March  21,  2012,  CCCF  main- 
tenance employee  Jeremy  J.  Veelle,  35, 
was  arrested  on  charges  related  to  sexual 
misconduct  with  a prisoner,  including 
second-degree  custodial  sexual  misconduct 
and  first-degree  official  misconduct. 

Another  CCCF  maintenance  worker, 
Schawn  Jacob  Riley,  38,  was  jailed  in  April 
2012  and  charged  with  custodial  sexual 
misconduct  following  a four-month  inves- 
tigation. He  pleaded  guilty  to  one  count  of 
second-degree  custodial  sexual  misconduct 
and  was  sentenced  in  September  2012  to  30 
days  in  jail  and  two  years’ probation. 

Riley’s  victim  filed  a lawsuit  alleging 
the  ODOC  had  failed  to  protect  her  from 
the  sexual  abuse,  which  included  oral  sex, 
kissing  and  groping.  The  unnamed  prisoner 
also  alleged  in  the  suit  that  she  had  been 
sexually  abused  by  another  prison  employee, 
identified  only  as  “Mr.  Jacques.” 

The  lawsuit  was  filed  by  Salem  attor- 
ney Brian  Lathen,  who  has  represented  a 
number  of  other  prisoners  in  sexual  abuse 
complaints.  “When  I heard  these  new 
incidents  were  fairly  recent,  I was  really 
surprised,  because  [prison  officials]  were 
swearing  up  and  down  that  they  had  made 
changes  so  it  wouldn’t  happen  again,”  he 
stated. 

“We  put  as  many  checks  and  balances 
in  place  as  we  can,”  said  ODOC  Director 
Colette  S.  Peters,  who  was  appointed  in 
February  2012.  “Unfortunately,  there  were 
still  areas  these  activities  occurred  and 
boundaries  that  were  still  crossed.” 


Apparently  the  checks  and  balances 
weren’t  enough.  On  September  21,  2012, 
former  CCCF  food  services  coordinator 
Benjamin  Carl  Patterson,  55,  was  ar- 
raigned on  charges  of  first-degree  official 
misconduct,  custodial  sexual  misconduct 
and  supplying  contraband,  and  booked  into 
the  Washington  County  Jail.  He  is  accused 
of  engaging  in  sexual  misconduct  with  a 
female  prisoner. 

And  on  October  22, 2012,  an  uniden- 
tified CCCF  prisoner  filed  a $1.1  million 
lawsuit  against  the  state,  accusing  kitchen 
supervisor  Brian  Molsberry  of  sexually 
assaulting  her.  The  victim  alleged  that  Mols- 
berry made  sexual  remarks  and  touched  her 
breasts,  buttocks  and  vagina;  the  incidents 
occurred  in  an  area  of  the  kitchen  not 
covered  by  functional  security  cameras.  Ac- 
cording to  the  ODOC,  Molsberry  resigned 
in  August  2012.  It  is  unknown  whether  he 
was  criminally  charged;  the  Oregon  State 
Police  reportedly  investigated  the  abuse  al- 
legations, then  closed  the  investigation. 

“It  really  now  is  an  epidemic,”  said  La- 
then.  “The  whole  culture  there  at  the  facility 
is  one  that  needs  to  be  changed.”  ft 

Sources:  Statesman  Journal,  The  Oregonian, 
Associated  Press 
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Maryland:  Jerod  Pridget,  29,  incarcer- 
ated at  the  Western  Correctional  Institution, 
died  on  November  28,  2012  after  being 
severely  beaten  by  another  prisoner  and 
transferred  to  an  outside  medical  facility. 
Pridget  was  serving  an  18-month  sentence; 
his  family  said  he  was  “unrecognizable”  due 
to  the  injuries  to  his  head  and  face. 

Mexico:  A December  18,2012  riot  and 
escape  attempt  at  a prison  in  Gomez  Palacio 
in  the  state  of  Durango  resulted  in  23  deaths, 
including  9 guards.  The  violent  disturbance 
occurred  when  prisoners  tried  to  escape 
through  fences  and  an  underground  tunnel, 
then  fought  with  prison  staffwhen  they  were 
discovered.  Some  of  the  prisoners  reportedly 
used  firearms  against  the  guards,  who  were 
unarmed.  Mexican  prisons,  which  are  filled 
with  drug  cartel  members,  have  high  levels 
of  violence  and  have  experienced  numerous 
escapes  in  recent  years. 

New  Hampshire:  When  the  Carroll 
County  Board  of  Commissioners  voted  to 
suspend  three  county  corrections  officers  on 
November  2,  2012  for  hosting  an  underage 
drinking  party,  Carroll  County  DOC  Captain 
Michael  Fowler  was  not  happy.  He  filed  a 
complaint  against  the  commissioners,  saying 
they  had  “jeopardized  the  safety  and  security 


News  in  Brief 

of  the  Carroll  County  Department  of  Cor- 
rections by  leaving  it  understaffed  without  any 
recommendations  on  how  to  safely  operate 
the  facility.”  The  suspended  guards,  William 
Lewis,  26, Taylor  Goddard,  21,  and  Michael 
Medina,  22,  were  charged  with  prohibited 
sales  of  alcohol  for  hosting  the  drinking  party 
at  Medina’s  house.  After  the  suspensions, 
“staff  members  have  been  forced  to  work  16 
hours  straight  and  report  to  work  the  follow- 
ing morning,”  Fowler  stated. 

New  York:  A vehicle  accident  claimed 
the  lives  of  two  New  York  City  jail  guards 
on  December  16, 2012.  Tiffany  Underwood, 
31,  and  Africaque  Smith,  43,  employed  at 
Rikers  Island,  were  off-duty  when  their 
SUV  slammed  into  another  SUV  driven 
by  Sheldon  White,  23,  an  off-duty  police 
officer.  A can  of  Four  Loko,  a caffeinated 
alcoholic  beverage,  was  reportedly  found  in 
Underwood  and  Smith’s  vehicle. 

North  Carolina:  Six  prisoners  at  the 
Sampson  Correctional  Institution  sent  a let- 
ter to  the  U.S.  District  Court  in  Greensboro 
in  November  2012,  claiming  that  they  had 
been  forced  to  drink  hot  sauce  and  rub  it 
on  their  genitals,  simulate  having  sex  with 
each  other  while  nude  and  kiss  snakes  while 
working  on  a work  crew,  to  entertain  prison 


guards. The  prisoners  claimed  they  received 
better  work  assignments  and  were  rewarded 
with  food,  alcohol  and  tobacco  for  cooperat- 
ing. As  a result  of  the  allegations,  Sampson 
Correctional  Institute  administrator  Lafay- 
ette Hall  was  suspended  and  another  staff 
member  reassigned. 

Ohio:  Cleveland  corrections  officer  Jen- 
nifer Korb  was  suspended  for  15  days  after 
she  failed  a drug  test  following  an  accident 
when  she  was  transporting  prisoners  in  a 
van.  An  investigation  by  Channel  3 News 
revealed  that  at  the  time,  Korb  was  living 
with  Tracy  Bunch,  a former  prisoner  with  a 
lengthy  arrest  record  who  was  on  probation 
for  menacing  and  weapons-related  charges. 
The  couple  reportedly  met  when  Bunch 
was  incarcerated  at  the  Cleveland  House  of 
Corrections.  City  rules  do  not  prohibit  cor- 
rections officers  from  dating  or  cohabitating 
with  former  prisoners. 

Oregon:  On  December  5,2012,  former 
state  prison  transportation  guard  Michael 
Wilson  Yann,  40,  was  found  guilty  of  two 
counts  of  attempted  aggravated  murder 
and  two  counts  of  unlawful  use  of  a firearm, 
stemming  from  an  April  2012  incident  in 
which  he  shot  at  police  officers,  which  re- 
sulted in  a four-hour  standoff  at  his  home. 
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[See:  PLN,  Aug.2012,p.50].Yann,who  had 
been  drinking  at  the  time  of  the  incident,  was 
sentenced  to  10  years  in  prison. 

Pennsylvania:  Winlaw  Muzirwa,  38, 
a guard  employed  by  Community  Educa- 
tion Centers  (CEC)  at  the  George  W.  Hill 
Correctional  Facility  in  Delaware  County, 
turned  himself  in  to  the  police  on  December 
5,  2012  after  killing  his  wife,  Daisy  Jan- 
bawo.  The  couple  had  a history  of  domestic 
violence;  Muzirwa  claimed  he  tried  to  kill 
himself  after  shooting  his  wife  to  death, 
but  the  gun  misfired.  He  was  charged  with 
first-degree  murder. 

Puerto  Rico:  The  Department  of  Cor- 
rections is  allowing  three  prisoners  to  use 
Twitter  to  send  messages  about  their  experi- 
ences in  jail,  in  an  effort  to  dissuade  people 
on  the  outside  from  committing  crimes. The 
prisoners,  two  of  whom  are  serving  time  for 
murder,  can  send  tweets  while  under  the  su- 
pervision of  prison  staff;  they  reportedly  have 
over  5,000  followers.  The  program  is  called 
“Follow  me  so  you  don’t  follow  me.” 

South  Carolina:  On  December  12, 
2012,  J.  Reuben  Long  Detention  Center 
guard  Dennis  Fenstamaker  was  fired  after 
being  charged  with  destruction  of  property. 
Fenstamaker,  41,  reportedly  was  arguing 
with  his  girlfriend  when  he  punched  out  the 
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rear  window  of  a car  parked  at  Captain  Poo’s 
Bar  and  Grill  in  North  Myrtle  Beach.  He 
then  left  the  scene  but  was  later  arrested. 

South  Carolina:  A male  prisoner  was 
placed  in  a cell  with  a female  detainee  at 
the  York  County  Detention  Center  on  June 
9,  2012,  resulting  in  a sexual  assault.  “The 
detention  officers  who  were  in  the  booking 
area  that  morning  failed  to  check  to  see  if 
they  were  putting  this  individual  into  a cell 
that  was  empty,”  said  Kristie  Jordan,  general 
counsel  for  the  Sheriff’s  Office. James  Henry 
Richardson,  33,  was  charged  with  second- 
degree  assault  and  battery  for  groping  a 
female  prisoner  who  was  sleeping  in  the  cell. 
The  guards  who  failed  to  properly  check  the 
cell  were  suspended  with  pay. 

Sri  Lanka:  In  November  2012,  a gun- 
fight  at  the  Welikada  prison  in  the  capital  city 
of  Colombo  left  at  least  27  people  dead  and 
59  injured.  The  disturbance  lasted  throughout 
the  night  and  resulted  in  some  prison  employ- 
ees being  taken  hostage.  The  army  was  called 
in  to  regain  control.  Apparently,  the  prisoners 
had  obtained  firearms,  including  machine 
guns,  from  the  prison’s  armory.  The  facil- 
ity houses  Tamil  rebels  from  the  Liberation 
Tigers  of  Tamil  Eelam  movement,  though  it 
was  unclear  whether  any  of  the  former  rebels 
were  involved  in  the  gunfight. 
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Tennessee:  Sgt.Wanda  Smith,  employed 
at  the  Hamilton  County  Jail,  resigned  on  No- 
vember 20, 2012  following  an  internal  affairs 
investigation  into  her  use  of  a prisoner’s  food 
stamp  card  to  purchase  groceries.  Investiga- 
tors obtained  video  footage  of  Smith  taking 
the  food  stamp  card  belonging  to  Gregory 
Sciancewhen  he  was  booked  into  thejail;  she 
later  tried  to  use  the  card  in  a different  county. 
Smith  potentially  faces  criminal  charges.  “I 
did  wrong,  I went  to  jail,”  Sciance  stated.  “I 
served  all  my  time.  She’s  no  better  than  me. 
She  should  do  the  same  thing.” 

Tennessee:  Charges  were  dismissed 
against  former  McMinn  County  jailer  Justin 
Swafford  in  December  2012;  although  he  was 
charged  with  inappropriate  conduct  with  a 
female  prisoner,  the  alleged  victim  could  not 
be  located.  Absent  the  victim’s  testimony, 
prosecutors  could  not  proceed  with  the  case. 
Swafford  was  fired  from  his  position  at  the 
jail  after  being  indicted  in  May  2012. 

Texas:  Former  Texas  Department  of 
Criminal  Justice  guard  David  Wayne  Green, 
42,  was  sentenced  on  November  7,2012  to 
five  life  sentences.  Green  was  convicted  of 
repeatedly  sexually  assaulting  a child  over  a 
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News  In  Brief  (cont.) 


two-year  period,  beginning  when  she  was 
12  years  old.  “There  is  no  other  sentence 
but  life,  and  I am  sentencing  you  to  life  on 
each  of  the  five  counts  of  sexual  assault.  The 
sentences  are  to  run  consecutively,”  stated 
District  Court  Judge  Deborah  O.  Evans. 
Green,  who  was  employed  at  the  Coffield 
Unit,  had  impregnated  his  victim  when 
she  was  14.  He  confided  in  a prisoner,  who 
informed  another  prison  official  which  led 
to  Green’s  arrest. 

Virginia:  On  November  20,  2012, 


Johnathan  Montgomery, 26,  walked  out  of  the 
Greensville  Correctional  Center  after  serv- 
ing four  years  for  a sexual  assault  he  did  not 
commit.  Governor  Bob  McDonnell  issued  a 
conditional  pardon  and  called  Montgomery’s 
conviction  and  7%-year  sentence  a “travesty 
ofjustice”after  his  supposed  victim,  Elizabeth 
Paige  Coast,  recanted  and  said  she  had  falsely 
accused  Montgomery.  The  main  evidence 
against  Montgomery  had  been  Coast’s 
testimony;  she  was  arrested  for  perjury  and 
released  on  bond.  She  was  working  as  a clerk 
for  the  Hampton  police  department  when  she 
recanted.  Regardless,  the  Attorney  General’s 
office  initially  blocked  Montgomery’s  release, 


claiming  the  trial  court  lacked  jurisdiction, 
which  led  Governor  McDonnell  to  issue 
the  conditional  pardon.  “This  has  severely 
degraded  my  faith  in  the  system, ’’Montgom- 
ery’s father  stated. 

Wisconsin:  Kim  Hoenisch,  41,  a 
former  probation  officer,  was  charged  on 
December  21,  2012  with  misconduct  in 
office  and  felony  drug  possession.  She  is 
accused  of  stealing  Vicodin  and  oxycodone 
from  probationers  while  they  were  taking 
drug  tests  during  office  meetings  and  house 
visits.  Hoenisch  reportedly  confessed  her 
misconduct  to  investigators  from  the  state 
Department  of  Justice. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Piaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  repre- 
sents innocent  individuals  in  post-conviction 
legal  proceedings;  typical  cases  involve  DNA 
testing,  coerced  confessions,  police  misconduct, 
the  use  of  faulty  evidence,  junk  science  and  faulty 
eyewitness  testimony,  and  ineffective  assistance 
of  counsel  claims.  Contact:  The  Exoneration 
Project,  312  North  May  Street,  Suite  100,  Chicago, 


Illinois  60607  (312)  789-4955.  www.exoneration- 
project.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire  Blvd. 
#340,  Los  Angeles,  CA  90010  (213)  384-1400. 
www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that  works 
for  a fair  and  effective  criminal  justice  system  by 
promoting  sentencing  reform  and  alternatives 
to  incarceration.  They  produce  excellent  reports 
on  topics  related  to  sentencing  policy,  racial  dis- 
parities, drug  policy,  juvenile  justice  and  voting 
rights/disenfranchisement,  which  are  available 
online.  Contact: The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  Fl„  Washington,  DC  20036  (202) 
628-0871.  www.sentencingproject.org 
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look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
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The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
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Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 
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and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 
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Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
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abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  
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Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaums,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
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Prison  Visitation:  A Fifty  State  Survey 

by  Chesa  Boudin,  Trevor  Stutz  and  Aaron  Littman 


This  article  presents  a summary  of  the  study's 
findings.  The full  study  and  data  set  will  he  pub- 
lished in  a forthcoming  volume  of  the  Yale  Law 
and  Policy  Review:  Chesa  Boudin,  Trevor 
Stutz  & Aaron  Littman,  “Prison  Visitation 
Policies: A Fifty  State  Survey," 32  Yale  L.  & 
Pol’y  Rev.  forthcoming  January  2014). 

A COLLABORATION  BETWEEN  LAW  STU~ 

dents  and  correctional  administrators 
recently  produced  the  first  ever  fifty-state 
study  of  prison  visitation  policies.  The  study, 
conducted  by  the  Arthur  Liman  Public 
Interest  Program  at  Yale  Law  School  in 
collaboration  with  the  Association  of  State 
Correctional  Administrators  (ASCA), 
offers  a window  into  the  varied  state  and 
federal  visitation  policies,  and  provides  a 
new  opportunity  to  share  best  practices.1 
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The  study’s  findings  were  presented 
at  ASCA’s  annual  training  conference  in 
October  2012  alongside  presentations  by 
state  directors  from  the  Ohio  and  Min- 
nesota departments  of  corrections,  which 
highlighted  the  impact  of  visitation  on 
prison  safety  and  recidivism. 

Importance  of  Prison 
Visitation  Policy 

Visitation  is  the  primary  interaction 
between  prisoners  and  the  public.  Visita- 
tion policies  impact  recidivism,  prisoners’ 
and  their  families’  quality  of  life,  public 
safety,  and  prison  security,  transparency  and 
accountability.  Yet  many  policies  are  inac- 
cessible to  visitors  and  researchers.  Given 
the  wide-ranging  effects  of  visitation,  it  is 
important  to  understand  the  landscape  of 
visitation  policies  and  then,  where  possible, 
identify  best  practices  and  uncover  policies 
that  may  be  counterproductive  or  consti- 
tutionally infirm.  Comparative  analysis 
of  the  sort  undertaken  in  this  study  will 
hopefully  not  only  inform  academics  but 
also  empower  prisoners  and  their  families 
to  demand  meaningful  exercise  of  their 
First  Amendment  right  to  association.  In 
the  same  vein,  the  study  aims  to  encourage 
regulators  and  prison  administrators  to 
implement  productive  reforms. 

Comparative  analysis  of  visiting  is 
particularly  valuable  given  that  the  contours 
of  prison  visitation  are  determined  almost 
exclusively  by  administrative  discretion,  un- 
constrained except  at  the  margins  by  judicial 
interference.  The  Supreme  Court  and  other 
federal  courts  have  been  largely  deferential 
to  prison  administrators,  granting  them 
wide  latitude  generally,  and  in  the  realm 
of  visitation  regulations  specifically.2  As  a 
result,  decisions  made  by  corrections  offi- 
cials are  among  the  primary  determinants 


of  whether  and  how  prisoners  are  able  to 
maintain  relationships  with  their  parents, 
spouses,  siblings  and  children. 

Visitors  often  represent  the  only  con- 
tact prisoners  have  with  the  world  outside 
the  prison  walls,  to  which  they  will  most 
likely  return  after  serving  out  their  sen- 
tences. The  strength  of  the  connections 
prisoners  maintain  with  their  communi- 
ties may  depend  substantially  on  visitation 
regulations  promulgated  by  administrators. 
The  nearly  unrestrained  discretion  officials 
have  in  crafting  and  implementing  prison 
visitation  regulations  makes  clear  how  con- 
sequential these  policy  choices  are,  both  to 
prisoners’  experiences  of  incarceration  and 
to  the  success  of  the  correctional  enterprise. 
And,  of  course,  prison  visitation  policies  also 
have  direct  and  profound  implications  that 
transcend  the  prison  walls  for  families  and 
friends  of  prisoners. 

The  Ohio  and  Minnesota  Studies 

At  the  October  2012  annual  ASCA 
training,  the  Yale  authors  presented  their 
study  alongside  Gary  Mohr,  Director  of 
the  Ohio  Department  of  Rehabilitation 
and  Correction,  and  Tom  Roy,  Commis- 
sioner of  the  Minnesota  Department  of 
Corrections. 

The  Minnesota  study,  one  of  the  largest 
and  most  in-depth  of  its  kind,  concluded 
that  prisoners  who  received  visits  while 
incarcerated  were  substantially  less  likely  to 
recidivate.  Tracking  over  16,000  prisoners 
released  from  Minnesota  prisons  between 
2003  and  2007, 3 the  study  showed  that, 
when  controlling  for  numerous  other  fac- 
tors, prisoners  who  received  visits  were  13% 
less  likely  to  be  reconvicted  of  a felony  after 
release  and  25%  less  likely  to  have  their 
probation  or  parole  revoked.4  The  study 
also  identified  administrative  policies  as 
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Prison  Visitation  (cont.) 


one  of  three  major  barriers  to  visitation, 
alongside  the  remote  location  of  many 
facilities  and  the  uncomfortable  setting 
of  the  visits  themselves.5  Additionally,  the 
study  concluded  that  visits  from  certain 
people  (e.g.  fathers,  mentors  and  clergy) 
had  significantly  more  effect.6 

The  Ohio  study  concluded  that  visi- 
tation had  a positive  impact  on  prisoner 
behavior  and  prison  safety.  It  found  a sta- 
tistically significant  relationship  between 
increased  visitation  and  decreased  rule 
infractions,  with  even  one  visit  found  to 
have  a positive  effect,  and  visits  from  par- 
ents or  guardians  found  to  be  particularly 
valuable.7 

Taken  together,  the  two  studies  un- 
derscore the  fact  that  an  increased  number 
of  visits  to  prisoners  can  have  beneficial 
effects  on  both  prison  safety  and  offender 
reentry. 

The  Yale  Study:  Methodology 

Complementing  these  two  empirical 
studies,  the  Yale  study  allows  for  state-by- 
state  comparison  across  a group  of  common 
categories  of  visitation-related  policies.  In 
addition  to  identifying  commonalities  and 
variation  in  several  enumerated  categories, 
the  study  documents  outlier  policies  re- 
vealed in  the  course  of  research.  The  Yale 
authors  worked  with  ASCA  to  track  down 
difficult-to-find  policy  documents,  and  re- 
ceived written  feedback  from  nearly  all  fifty 
state  departments  of  corrections  to  ensure 
accuracy.  The  study  also  analyzes  in  more 
detail  the  range  of  approaches  that  states 
take  to  two  forms  of  visitation  at  opposite 
ends  of  the  associational  spectrum:  virtual 
visitation  and  overnight  family  (sometimes 
called  “conjugal”)  visitation. 

While  at  least  three  layers  of  rules 
govern  prison  visitation  - administra- 
tive regulations  (often  general  grants 
of  rulemaking  authority  to  correctional 
administrators),  policy  directives  (more 
detailed  rules  promulgated  by  those  ad- 
ministrators) and  facility-specific  rules 
- the  study  focuses  at  the  level  of  statewide 
policy  directives  for  two  primary  reasons.8 
First,  the  directives  articulate  policy  more 
comprehensively  than  institution-specific 
rules,9  and  in  much  more  detail  than  most 
regulations.  Second,  policy  directives  are 
most  amenable  to  systemic  assessment,  and, 


where  appropriate,  reform.  Policy  directives 
are  issued  by  a single,  common  entity  - the 
director  of  the  state’s  DOC. 

The  Yale  Study:  General  Findings 

Substantial  consistency  and  sig- 
nificant  commonalities  exist  across  all  the 
jurisdictions  surveyed.  However,  there  was 
tremendous  variation  as  well.  Visitation 
is  almost  uniformly  treated  as  a privilege 
rather  than  a right.  Some  jurisdictions 
generally  restrict  visitation,  while  other 
states  specifically  encourage  and  promote 
visitation  as  a core  part  of  the  rehabilitative 
process.  Although  the  various  state  poli- 
cies exist  on  a continuum,  these  extremes 
symbolize  divergent  policy  approaches  to 
visitation  and  suggest  key  questions  for 
further  exploration:  Do  states  that  promote 
and  encourage  visitation  have  better  or 
worse  outcomes  in  terms  of  institutional 
security  or  recidivism?  To  what  extent  does 
the  general  attitude  towards  visitation  ar- 
ticulated in  policy  directives  correlate  with 
actual  visitation  policy? 

No  clear  regional,  geographic  or  po- 
litical trends  appear  to  explain  variation 
in  policies.  One  might  expect  that  certain 
policies  - for  example,  overnight  family 
visits  - would  exist  in  a group  of  states  with 
certain  common  characteristics.  Instead, 
the  states  in  each  category  do  not  appear 
to  have  much  in  common.  The  nine  states 
that  allow  for  overnight  family  visits,  for 
example,  are  not  from  any  one  or  even  two 
geographic  regions,  and  it  is  unclear  what 
else  of  significance  California,  Colorado, 
Connecticut,  Mississippi,  Nebraska,  New 
Mexico,  New  York,  South  Dakota  and 
Washington  have  in  common. 

Further,  while  the  states  often  serve  as 
laboratories  of  policy  experimentation,  one 
might  expect  some  harmonization  of  best 
practices.  If  there  has  been  such  a harmoni- 
zation or  cross-pollination  process,  it  is  not 
apparent  in  several  key  areas.  For  example, 
North  Carolina  allows  just  one  visit  per 
week  for  a maximum  of  two  hours,10  while 
New  York  allows  its  maximum-security 
offenders  365  days  of  visiting  per  year.11 
While  South  Dakota  allows  only  two 
people  (plus  family  members)  to  be  placed 
on  a prisoner’s  list  of  approved  visitors,12 
prisoners  in  California  may  list  an  unlim- 
ited number  of  visitors.13 

Some  of  the  key  findings  from  the 
Yale  study  presented  at  the  ASCA  training 
conference  are  as  follows: 
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When  to  Visit:  Twenty-eight  jurisdic- 
tions have  a floor  for  the  minimum  number 
of  days  or  hours  visitation  must  be  made 
available.  For  example,  in  Georgia,  “[a] 
minimum  of  SIX  (6)  hours  shall  be  allotted 
each  day  for  visitation  periods  on  Saturdays, 
Sundays  and  holidays.  Normally,  there  will 
be  no  restrictions  placed  on  the  length  of 
visits  during  the  facility’s  established  visita- 
tion periods.”14  Several  other  states  provide 
for  ceilings  to  visitation  hours.  Oregon 
allows  only  one  visit  per  day  per  visitor  on 
weekends  and  holidays;15  Utah  allows  no 
more  than  two  hours  per  visit  per  day.16 

Who  Can  Visit:  Almost  every  jurisdic- 
tion excludes  some  categories  of  visitors, 
often  former  felons.  Sometimes  these 
restrictions  bar  former  felons  from  ever 
visiting.  Idaho  denies  anyone  who  has  a 
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felony  conviction  or  arrest  within  the  last 
five  years,  or  a misdemeanor  drug  arrest 
within  the  last  two  years.17  Michigan  re- 
stricts from  visiting  “a  prisoner  or  a former 
prisoner  in  any  jurisdiction.  However,  a 
prisoner  or  former  prisoner  who  is  an  im- 
mediate family  member  may  be  placed  on 
the  prisoner’s  approved  visitors  list  with 
prior  approval  of  the  Warden  of  the  facil- 
ity where  the  visit  will  occur.”18  Hawaii,  by 
contrast,  specifically  allows  former  felons 
to  visit  prisoners,19  as  do  Massachusetts20 
and  Vermont.21  New  Jersey22  and  Ne- 
braska23 are  the  only  states  that  explicitly 
provide  for  prisoner- to-prisoner  visitation 
in  their  written  policies.  Many  states  do 
not  allow  victims  to  visit  prisoners.  In 
Indiana,  “[vjictims  generally  shall  not  be 
allowed  to  visit  offenders,  unless  the  visit 
is  for  therapeutic  reasons  and  a therapist 
has  requested  the  visit  and  will  be  a part 
of  the  visit.”24 

Several  jurisdictions  have  highly 
specific,  and  sometimes  unique,  rules 
excluding  other  categories  of  visitors.  The 
Federal  Bureau  of  Prisons  only  allows  vis- 
its from  individuals  that  prisoners  knew 
prior  to  their  incarceration.25  Oklahoma 
prohibits  married  prisoners  from  receiv- 
ing visits  from  friends  of  the  opposite 
gender.26  Washington  is  the  only  state 
to  explicitly  require,  in  its  written  policy 
directive,  non-citizens  who  wish  to  visit 
to  provide  proof  of  their  legal  status  in 
the  United  States,27  although  Arkansas 
and  Kentucky  require  visitors  to  include 
a social  security  number  on  the  visiting 


information  form.28  Utah  prohibits  visi- 
tors from  speaking  any  language  besides 
English.29  Additionally,  states  require 
various  levels  of  background  checks  for 
visitors,  ranging  from  nothing  to  a de- 
tailed criminal  history  check. 

Some  states  have  policy  directives  per- 
taining to  minor  visitors.  Many  provide  for 
the  termination  of  visits  if  children  cannot 
be  controlled.30  New  Hampshire  prohibits 
all  toys  from  the  visiting  room.31  At  the 
opposite  end  of  the  spectrum,  some  states, 
like  Washington,  provide  for  child-friendly 
visiting  rooms,  including  toys,  games  and 
rule  enforcement  sensitive  to  children.32 
Maine  has  a specific  provision  to  ensure 
that  minors  can  visit.33 

I low  Many  Visitors:  Thirty-two  ju- 
risdictions limit  the  number  of  visitors  a 
prisoner  may  have  on  an  approved  visiting 
list,34  ranging  from  two  plus  family  to  forty, 
while  the  remaining  jurisdictions  place  no 
such  limit.  Many  states  allow  a visitor  to  be 
on  only  one  prisoner’s  approved  visitation 
list,  unless  a visitor  has  multiple  immediate 
family  members  incarcerated.  States  vary 
in  their  policies  for  adding  and  remov- 
ing visitors  to  the  “approved  visitors”  list. 
Some  states,  such  as  North  Carolina  and 
Wisconsin,  provide  opportunities  to  add 
or  remove  visitors  from  the  list  only  every 
six  months.35  Tennessee  requires  a visitor 
taken  ofF  one  prisoner’s  list  to  wait  a full 
year  prior  to  being  included  on  another 
prisoner’s  list.36  Utah  requires  that  all  visi- 
tors reapply  every  year  to  stay  on  a prisoner’s 
visitation  list.37 
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The  Yale  Study:  Overnight  Family 
and  Virtual  Visitation 

In  addition  to  these  general  categories, 
the  study  focused  on  two  particular  types 
of  visitation:  overnight  family  visits  that 
allow  for  the  most  intimate  of  contact,  and 
virtual  video  visits  that  allow  for  secure 
visitation  without  contact  and  across  great 
distances.  Both  kinds  of  visits  are  present  in 
a minority  of  states.  Overnight  family  visits 
have  existed  for  approximately  100  years 
in  at  least  one  state,38  while  virtual  visita- 
tion only  became  technologically  feasible 
in  recent  years.  Yet  both  of  these  forms  of 
visitation  present  opportunities  and  risks 
from  the  perspective  of  prison  safety  on  the 
one  hand,  and  the  rights  of  prisoners  and 
their  families  on  the  other. 

Overnight  Family  Visits:  The  policy 
directives  in  six  states  (CA,  CT,  MS,  NM, 
NY,  WA)39  allow  for  some  sort  of  overnight 
family  visit.  Some  other  states,  such  as 
Colorado,  Nebraska40  and  South  Dakota,41 
provide  for  extended  family  visitation  in 
some  facilities,  even  though  this  program 
is  not  mentioned  explicitly  in  their  policy 
directives  or  regulations.  Others,  such  as 


Tennessee,  allow  for  outdoor  visits  that 
include  cooking  and  picnicking  in  lower- 
security  classifications,  or  longer  visits  with 
family  in  supervised  visitation  rooms,  but  do 
not  provide  for  overnight  visiting. 

Most  of  the  state  policy  directives  do 
not  provide  enough  detail  for  a meaningful 
comparison  of  overnight  family  visitation 
programs.  Without  knowing  how  many 
individual  prisons  actually  offer  the  over- 
night visitation  programs  within  each  state, 
and  how  many  prisoners  are  eligible,  it  is 
difficult  even  to  compare  the  sizes  of  such 
programs.  However,  the  relative  rarity  of 
these  programs  is,  in  itself,  notable;  it  is 
worth  considering  why  more  overnight 
family  visitation  programs  do  not  exist 
around  the  country. 

Family  visitation  programs  could  be 
costly,  because  they  would  require  institu- 
tions to  construct  modular  or  mobile  homes 
and  secure  them  within  appropriate  fenc- 
ing or  walls.  Further,  allowing  prisoners, 
some  of  whom  may  be  violent  offenders, 
to  have  unsupervised  visits  over  extended 
periods  of  time  may  present  certain  risks, 
including  the  potential  for  physical  violence 
and  smuggling  of  contraband.  Contagious 


diseases  maybe  spread  and  female  prisoners 
may  become  pregnant,  increasing  medical 
costs  for  the  state.  Political  obstacles  to 
developing  family  visitation  programs  in 
other  states  might  include  the  difficulty  of 
appropriating  funds  for  prison  program- 
ming, especially  in  times  of  widespread 
budget  deficits.  Overnight  visitation  pro- 
grams may  be  particularly  subject  to  attack 
as  insufficiently  punitive. 

On  the  other  hand,  states  may  maintain 
family  visitation  programs  - and  other  states 
might  consider  investing  in  them  - because 
such  programs  have  a positive  impact  on  of- 
fender behavior  and  serve  to  recognize  the 
humanity  of  prisoners  and  their  families. 
As  far  back  as  1980,  studies  have  shown 
positive  outcomes  from  participation  in 
family  visitation.42  Participation  in  such 
programs  could  be  a powerful  incentive  for 
good  prisoner  behavior  (if  its  revocation  ef- 
fectively disincentives  prisoner  misconduct), 
and  the  strengthened  family  ties  that  result 
may  ease  a prisoner’s  transition  home  upon 
release.43 

These  visits  are  also  crucial  if  incarcer- 
ated parents  are  to  play  a meaningful  role 
in  raising  their  children  from  the  distance 
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that  incarceration  creates.  Visitors,  espe- 
cially children,  may  benefit  tremendously 
from  the  ability  to  build  and  sustain  more 
meaningful  relationships  with  their  incar- 
cerated parent  or  family  member.  Allowing 
conjugal  visitation  may  also  decrease  sexual 
violence  within  prisons.44  Indeed,  more 
generally,  the  positive  impact  of  visitation 
on  both  family  visitors  and  on  prisoners 
has  been  well  documented.45  But  to  reap 
these  benefits,  DOCs  must  be  willing  to 
invest  the  resources  to  establish,  maintain 
and  administer  family  visitation  programs. 
They  must  also  be  willing  to  take  on  the  li- 
ability that  inevitably  comes  with  extended, 
unsupervised  visits. 

Virtual  Visitation:  Virtual  visitation 
has  been  implemented  in  a limited  number 
of  states,  either  to  enable  visitation  where 
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long  distance  is  a barrier  or  to  enhance  se- 
curity where  a contact  visit  presents  safety 
concerns.  Many  prisoners  are  incarcerated 
far  from  friends  and  family;  sheer  distance 
serves  as  a major  barrier  to  visitation.46 
Some  prisoners  are  incarcerated  out  of 
state  due  to  a lack  of  prison  bed  space  or 
inadequate  facilities  for  housing  specific 
offenders,  or  because  out-of-state  facilities 
are  more  cost-effective  than  in-state  facili- 
ties. Other  prisoners  are  housed  within  their 
home  states,  but  still  hundreds  of  miles 
from  their  homes  - e.g.,  New  York  City 
residents  housed  in  upstate  New  York.  From 
a security  standpoint,  in-person  visitation 
presents  a number  of  concerns,  among  them 
the  potential  to  exchange  contraband  or  to 
engage  in  dangerous  conduct. 

Seven  jurisdictions  provide  for  some 
form  of  video  visitation  in  their  policy  di- 
rectives or  regulations  (IN,MN,  NM,  OR, 
PA,  VA,  WI),  while  another  eleven  (AK, 
CO,  FL,  GA,  ID,  LA,  MO,  NJ,  NY,  OH, 
WA)  have  also  implemented  programs 
that  are  not  mentioned  in  their  policy 
directives.47  Indiana  and  Wisconsin  allow 
video  visitation  where  the  prisoner  is  not 
permitted  other  forms  of  visitation.  Wis- 
consin’s regulations  provide  that  among  the 
limitations  that  can  be  placed  on  visitation, 
“no  contact  visits  or  visitation  provided  by 
technological  means  not  requiring  direct 
personal  contact,  such  as  video  connec- 
tions” can  be  applied.48  Indiana’s  policy 
directive  has  merged  the  two  concepts  of 
video  visitation  and  “non-contact”  visita- 
tion, so  that  video  visitation  is  offered  as 


an  alternative  to  contact  visits  only  where 
contact  visits  are  prohibited.49 

These  programs  generally,  although 
not  always,  charge  prisoners  and  their 
visitors  monetary  fees.  DOCs  may  also 
pay  to  install  and  operate  virtual  visitation 
facilities,  both  in  correctional  institutions 
and  in  outside  centers  where  visitors  may 
access  the  system.  In  assessing  the  value  of 
virtual  visitation  programs  for  prisoners, 
visitors  and  institutions,  it  is  important  to 
compare  the  costs  of  these  visits  to  each 
party  with  the  costs  of  contact  visits  and 
phone  calls.50 

In  the  last  decade,  several  private 
vendors  have  developed  technologies  that 
facilitate  virtual  visits  over  web-based  or 
closed-circuit  cameras.51  One  company, 
JPay,  has  developed  electronic  kiosks  in- 
stalled in  prison  facilities  that  allow 
prisoners  to  participate  in  video  visits 
with  friends  and  family  using  a personal 
computer.52  Companies  like  JPay  profit 
from  installing  access  points  for  prisoners, 
charging  visitors  and  prisoners  for  using  the 
service,  and  potentially  even  from  including 
advertising  on  the  video  feeds.53 

As  with  any  technological  innovation, 
and  any  correctional  policy  judgment,  video 
visitation  has  potential  trade-offs.  Among 
the  benefits,  video  visits  can  enhance  access 
to  visits  for  far-flung  relatives  and  friends, 
young  children  who  may  be  unable  to  com- 
ply with  prison  visiting  rules,  and  elderly 
and  disabled  visitors.  Video  visits  can  save 
the  cost  and  time  of  travel  for  visitors,  as 
well  as  reduce  costs  for  prison  facilities.54 
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The  possibility  for  the  exchange  of  con- 
traband is  eliminated,  and  prisons  reduce 
the  movement  of  persons  through  their 
facilities.  Visitors  would  not  be  subjected  to 
intense  processing  and  search  procedures. 
V isitors,  especially  children,  could  choose  to 
avoid  the  potential  trauma  and  intimidation 
of  entering  a prison.55 

The  flip  side,  however,  is  that  video 
visitation  could  be  used  as  an  alternative 
or  replacement  for  in-person  visits.  If 
video  visitation  is  cheaper,  easier  and  safer, 
then  prisons  may  begin  to  prefer  this  form 
of  visitation,  reducing  or  eliminating  the 
availability  of  contact  visits  and  placing 
less  of  a priority  on  locating  prisoners  in 
facilities  near  their  families.56  Virtual  visits 
that  replace  contact  visits,  even  if  potentially 
more  frequent  and  less  costly  for  visitors, 
might  not  serve  as  effectively  to  strengthen 
or  maintain  family  ties  and  to  thereby 
reduce  recidivism.  Additionally,  the  loss 
of  virtual  visits  (which  might  be  viewed  as 
equivalent  to  telephone  call  privileges)  may 
not  provide  as  strong  of  a disincentive  with 
respect  to  disciplinary  infractions,  which 
may  diminish  rather  than  improve  security 
in  correctional  facilities.57 

As  virtual  visitation  expands,  any 
jurisdiction  seeking  to  implement  such 
programs  will  have  to  consider  several  im- 
portant factors:  1)  how  and  where  prisoners 
will  access  the  interface  - in  the  yard,  in  a 
private  booth,  in  a shared  visiting  room; 
2)  where  visitors  will  access  their  interface  - 
at  the  prison  itself,  at  a partner  organization, 
from  their  homes;  3)  the  degree  to  which 


video  visits  will  be  used  to  supplement  or 
replace  in-person  visits;  4)  the  monetary  fee, 
if  any,  to  charge  visitors;  and  5)  all  of  the 
related  rules  that  accompany  other  forms  of 
visitation  - the  degree  of  monitoring  for  the 
visits,  eligibility  to  participate,  sanctions  for 
breaking  the  rules,  the  frequency  and  dura- 
tion of  visits,  etc.  These  decisions  will  likely 
determine  the  contours  of  virtual  visitation 
in  a correctional  facility  - how  much  it  is 
used,  by  whom  and  to  what  effect. 

The  Yale  Study:  Questions 
for  Future  Research 

The  Yale  study  also  discussed  a num- 
ber  of  other  promising  avenues  for  future 
research:  1)  further  analysis  of  the  infor- 
mation already  available;  2)  relating  this 
data  to  existing  indicators  of  correctional 
success;  3)  gathering  additional  information 
to  add  depth  and  breadth  to  the  study;  and 
4)  presentation  of  these  findings  in  formats 
more  readily  accessible  to  prisoners  and 
their  families. 

First,  extended  family  visitation  and 
virtual  visitation,  as  well  as  other  topics 
such  as  grievance  procedures  and  limita- 
tions on  numbers  of  visitors  or  hours  of 
visitation,  warrant  more  detailed  treatment. 
As  an  example,  additional  research  might 
track  language  in  regulations  referring  to 
children  (or  to  gender,  marital  status  or  any 
number  of  other  variables)  and  analyze  the 
ways  in  which  children  (or  males/females, 
or  married/unmarried  persons)  are  specially 
privileged  or  burdened  in  the  context  of 
prison  visitation.  Another  analysis  might 


scrutinize  the  various  ways  that  visita- 
tion policies  define  “family,”  where  family 
members  are  granted  special  privileges. 
For  example,  which  states  recognize  civil 
unions  as  equivalent  to  marriages  for  the 
purposes  of  visitation?  Further  analysis 
might  likewise  focus  on  “special  visits”  - by 
attorneys,  clergy  and  child  welfare  officials 
bringing  children  in  their  charge  to  see  a 
parent  - which  tend  to  be  subject  to  their 
own  particular  rules. 

Second,  it  could  be  valuable  to  combine 
this  data  about  visitation  policies  with  data 
about  correctional  outcomes,  such  as  recidi- 
vism rates  and  institutional  security,  to  learn 
about  correlations  between  certain  visita- 
tion policies  and  correctional  outcomes. 
These  correlations  could  in  turn  prompt 
research  to  better  understand  whether  and 
how  overall  rates  of  visitation  and  specific 
features  of  visitation  systems  contributed  to 
or  detracted  from  the  correctional  mission 


TYPING 

SERVICES 

Provided  since  1998 

Specifically  designed,  with  special 
rates  for  the  incarcerated  person. 

Black  / Color  Printing  and  Copying 

SEND  A SASE  FOR  A "FREE”  PRICE  LIST 
AND  MORE  INFORMATION  TO: 

LET  MY  FINGERS  DO  YOUR  TYPING 
Sandra  Z.  Thomas  (dba) 

P O Box  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 

Special  Offer:  $2.00  off  first  order. 

Special  offer  void  after:  12/31/2013 


CALIFORNIA  LIFER  NEWSLETTER 

CLN:  A comprehensive  newsletter  mailed  every  6- 
8 weeks.  State  and  federal  cases,  parole  board  news, 
statistics,  legislation  and  articles  on  prison,  parole 
and  correctional  issues  of  interest  to  inmates  and 
their  families. 

CLN  also  provides  services  such  as  copying  and 
forwarding  federal  and  state  cases,  articles  and  news 
and  materials  available  on  the  Internet. 

SUBSCRIPTIONS:  Prisoners:  $25  (or  80  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $90. 

CLN,  PO  Box  277,  Rancho  Cordova,  CA  95741 


PRISON  INMATES  ONLINE 

Lifetime  Profile  Listings 


LIFETIME 

Length  of  Sentence 


m 


K3 


Since  2 COO 


$5  MINI  PROFILE 

Prtcet  good  through  2012 


.MEMBERSHIPS 


Connected  Acrou  the  Internet 
St Jf  commtd  with  fr—*) V and 

pen  ptit  Rmotwmci  w«h  tenf  tot 


Share  Your  Creative  Side: 

POM  ISO  wor*  Mop  (IS) 

Am  yom  Armor*  (IS  far  S aaafca) 
PM  Pomry  (tS  ter  ISO 
PM  Youljbc  Vtdeoi  i VS  nch) 

Here  » How  to  Get  Started: 

ForPHttn 


Length  of  Sentence  Profile: 

ISO  • of  Sarnmca  Pro* 

tecte**  Up  co  * (fcoco* 

MO  word  teofnfdy. 

•I  Y«ar  o#  Mnuft  Forward*!*  Seneca 
ts  Mb*  Praflfc  Nv-a.MtoM  A l photo 

CwCowtetof: 

Ordar  our  MfMft  Fynidm  Wxtt  aid  Paw 


yew  Conttoto  account  Add  uc  on  Cor rMu. 
Or  addraa  « 


• 810)  or  (2)  In  Claw 
l>  Ml  mat  you  i Fm  MorrOorifr^  Appdcancn  Card  alon*  odd* 


• to  STATl  Bamana  m 
PC  MCL  or  PA.  Mesuf*  Forward**  Scr\*c« 
tmbbte  m bcOow  *at  alto*  3rd  Party  Mad. 
•Hw»m  Sarwca  Protebttad  m NY  Son  Pnaom. 


PrilOA  Inmate*  Online  - 8033  W Sunset  Blvd.  #7000  - Lo*  Anfele*  CA  90046 


Prison  Legal  News 


7 


May  2013 
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of  security  and  rehabilitation.58 

Third,  gathering  more  detailed  infor- 
mation could  substantially  enhance  the 
value  of  this  data  for  scholars,  policymakers, 
practitioners,  and  prisoners  and  their  fami- 
lies. Specifically,  it  would  be  useful  to  obtain 
more  information  on  how  visitation  policies 
operate  at  the  level  of  individual  institu- 
tions. The  administrator  of  each  facility  has 
substantial  discretion  to  implement  policies, 
and  hence  there  is  an  inevitable  gap  between 
policies  on  paper  and  in  practice.  Similarly, 
it  would  be  useful  to  look  upstream  into  the 
legislative  or  regulatory  process  used  in  each 
jurisdiction  to  develop  the  governing  poli- 
cies. In  addition,  other  studies  could  adopt 
a broader  scope  by  looking  at  visitation 
policies  in  detention  facilities  not  covered 
by  this  data  set,  including  juvenile  facilities, 
jails  and  immigration  detention  centers. 

Fourth,  it  would  be  valuable  to  present 
the  visiting-related  information  in  a format 
that  is  accessible  not  only  to  those  who 
make  and  study  visitation  regulations,  but 
also  to  those  whose  interpersonal  relation- 
ships are  so  profoundly  affected  by  them: 
prisoners  and  their  families  and  friends. 
Although  discretion  will  always  be  a fea- 
ture of  visitation  management,  ensuring 
that  prisoners  and  prison  visitors  can  easily 
access  clear  and  comprehensive  informa- 
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tion  about  the  rules  governing  their  visits 
would  allow  them  to  maximize  contact 
with  loved  ones  and  avoid  frustration.  Clear 
and  accessible  rules  would  also  promote 
institutional  security  though  rules  compli- 
ance. Making  visitation  policies  and  their 
practical  implementation  more  transparent 
might  create  opportunities  for  those  who 
participate  in  the  visitation  process  to  work 
with  correctional  administrators  to  improve 
correctional  outcomes  for  all  involved. 

This  article  is,  the  study  authors  hope, 
one  way  to  encourage  that  process. 

Conclusion 

The  studies  recently  conducted  by 
the  Ohio  and  Minnesota  departments  of 
corrections  demonstrate  that  visitation  is  a 
win-win:  prisoners  are  able  to  maintain  re- 
lationships with  family  and  friends,  leading 
to  smoother  and  more  successful  reentry, 
and  prison  administrators  are  faced  with 
fewer  disciplinary  infractions  and  are  better 
able  to  achieve  their  rehabilitative  goals. The 
study  conducted  at  Yale,  meanwhile,  shows 
that  there  is  significant  and  unexplained 
variation  in  visitation  policies  among  the 
states  - and  therefore  a need  for  further 
research  to  identify  obstacles,  in  policy 
or  practice,  to  frequent  and  high-quality 
prison  visits.  Administrators  and  academics 
have  important  roles  to  play  in  improving 
visitation  policies,  but  so  too  do  prisoners 
and  their  families,  who  most  directly  con- 
front the  difficulties  of  maintaining  contact 
during  incarceration. 

ENDNOTES 

1  Legal  academics  and  correctional  administrators 
are  often  at  loggerheads  and  frequendy  on  opposite 
sides  of  litigation.  Against  this  backdrop,  the  partner- 
ship between  ASCA  and  the  Liman  Program  began 
several  years  ago.  In  2010,  AshbelT.  (A.T.)  Wall,  II,  the 
long-serving  Director  of  the  Rhode  Island  Department 
of  Corrections,  and  Dora  B.  Schriro,  Commissioner  of 
the  New  York  City  Department  of  Correction,  spoke  as 
panelists  at  the  13th  Annual  Liman  Colloquium.  The 
colloquium  participants,  lawyers  and  prisoner  rights 
advocates,  many  of  whom  had  been  frequent  litigants 


in  opposition  to  corrections  practices,  embraced  the  op- 
portunity to  ask  the  correctional  leaders  questions  their 
legal  proceedings  had  never  afforded.  In  response  to  one 
litigants  story  of  the  labyrinthine  court  proceedings  re- 
quired to  obtain  a simple  policy  change,  Commissioner 
Schriro  said:  “Why  don’t  you  just  call  me  next  time?” 
In  that  spirit  of  collaboration,  Director  Wall,  himself 
a graduate  of  Yale  Law  School,  participated  in  the  Li- 
man seminar  on  incarceration,  and  in  the  next  Liman 
Colloquium,  appropriately  titled  “Confrontation,  Col- 
laboration, and  Cooperation.” This  led  to  preliminary 
meetings  between  George  Camp,  a former  corrections 
administrator  and  Executive  Director  of  ASCA,  and  the 
Liman  Program,  and  ultimately,  the  decision  that  prison 
visitation  was  a subject  ripe  for  exploration. 

2 See,  e.g.,  Overton  v.  Bazzetta,  539  U.S.  126 
(2003)  (holding  unanimously  that  a ban  on  visits 
by  minors  and  a restriction  on  visits  for  prisoners 
with  substance  abuse  violations  violated  neither 
the  Fourteenth  Amendment  due  process  clause,  the 
Eighth  Amendment  prohibition  on  cruel  and  unusual 
punishment,  nor  the  prisoners’ right  to  freedom  of  as- 
sociation under  the  First  Amendment,  on  the  grounds 
that  both  regulations  were,  as  required  under  the  four- 
part  standard  for  evaluating  challenges  to  conditions 
of  confinement  articulated  in  Turner  v.  Safley,  482 
U.S.  78,  89  (1987),  “reasonably  related  to  legitimate 
penological  interests”). 

3 Minn.  Dep’t  of  Corr.,  “The  Effects  of  Prison 
Visitation  on  Offender  Recidivism”  (2011)  (noting 
that  visits  from  former  romantic  partners  were  not, 
however,  correlated  with  reduced  recidivism),  available 
at  www.doc.state.mn.us/publications/documents/11- 
UMNPrisonVisitationStudy.pdf  (also  published  as 
Grant  Duwe  & Valerie  Clark,  “Blessed  be  the  Social  Tie 
that  Binds:  The  Effects  of  Prison  Visitation  on  Offender 
Recidivism,”  39  Crim.Just.  Poly  Rev.  1436  (2012)). 

4 Id.  at  12. 

5 Id  at  3-4. 

6 Id  at  25. 

7 Gary  C.  Mohr,  Ohio  Dep’t  of  Rehab,  and  Corr., 
“An  Overview  of  Research  Findings  in  the  Visitation, 
Offender  Behavior  Connection”  (2012),  available 
at  www.asca.net/system/assets/attachments/4991/ 
OH%20DRC%20Visitation%20Research%20Sum- 
mary.pdf?1350743272. 

8 Although  the  study  relied  principally  on  policy 
directives,  it  included  information  from  administrative 
regulations  for  states  where  information  was  different 
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or  more  detailed.  Although  administrative  regulations 
are  generally  less  specific,  some  are  quite  detailed,  and 
so  it  considered  these.  Five  states  (FL,  IL,  OR,  UT, 
VT)  rely  exclusively  on  such  regulations  rather  than 
policy  directives. 

9 Institution-specific  rules  proved  too  numerous, 
inaccessible  and  subject  to  change  for  productive  study, 
given  limited  time  and  resources. 

10  N.C.  Dep’t  of  Corr.  Policy  956  at  2. 

11  N.Y.  Dep’t  of  Corr.  Policy  4403. II I. 

12  S.D.  Dep’t  of  Corr.  Policy  1.5.D.1.IV  at  “Ap- 
proval for  Visits”  A.23;  S.D.  Admin.  R.  17:50:02:01. 

13  Cal.  Dep’t  of  Corr.  & Rehabilitation  Op. 
Man.  54020.18. 

14  Ga.  Dep’t  of  Corr.  Policy  IIB01-0005. 
VLC.l. 

15  Pursuant  to  Oregon’s  system,  prisoners  are 
given  a number  of  points  per  month  to  spend  on  visits. 
Weekend  and  holiday  visits  deduct  two  points  per  visi- 
tor per  session  (only  one  session  per  day  is  allowed  for 
any  given  visitor),  weekday  visits  deduct  one  point  per 
visitor  per  session  (two  sessions  per  day  are  allowed  for 
any  given  visitor)  and  visits  with  minor  children  do  not 
deduct  any  points.  Or.  Admin.  Rule  291-127-0250. 

16  “Visiting  Rules,”  Utah  Dep’t  of  Corr.,  http:// 
corrections.utah.gov/visitation_facilities/visiting_rules. 
html  (last  visited  April  8, 2013). 

17  Idaho  Dep’t  of  Corr.  Policy  604.02.01.001, 
Table  4.1. 

18  Mich.  Dep’t.  of  Corr.  Policy  5.03.140.J.2. 

19  Haw.  Dep’t  of  Pub.  Safety  Policy 
COR.15.01.3.01  (noting  that  “[n]o  person  shall  be 
denied  the  opportunity  to  visit  any  inmate  solely  on  the 
basis  of...  Such  person  has  been  convicted  in  any  court 
of  any  misdemeanor,  felony  or  is  an  active  probationer” 
or  parolee). 

20  103  Mass.  Code  of  Reg.  483.1  l(2)(c)4. 


21  “No  group  of  persons,  such  as  parolees  or 
ex-offenders  may  be  excluded  from  visiting  residents 
solely  because  of  their  status.”  Vt.  Admin.  Code  12- 
8-22:966. 

22  “Visits  shall  be  permitted  between  incarcerated 
relatives  that  are  incarcerated  in  facilities  under  the 
jurisdiction  of  the  New  Jersey  Department  of  Correc- 
tions. [Conditions  and  limitations  follow]. ”N.J.  Admin. 
Code  10A:  18-6.6. 

23  Neb.  Dep’t  of  Corr.  Policy  205.02.IV.E. 

24  Ind.  Dep’t  of  Corr.  Policy  02-01 -102. IX. 

25  “The  visiting  privilege  ordinarily  will  be  ex- 
tended to  friends  and  associates  having  an  established 
relationship  with  the  inmate  prior  to  confinement, 
unless  such  visits  could  reasonably  create  a threat  to  the 
security  and  good  order  of  the  institution.  Exceptions 
to  the  prior  relationship  rule  maybe  made,  particularly 
for  inmates  without  other  visitors,  when  it  is  shown  that 
the  proposed  visitor  is  reliable  and  poses  no  threat  to 
the  security  or  good  order  of  the  institution.  Regardless 
of  the  institution’s  security  level,  the  inmate  must  have 
known  the  proposed  visitor(s)  prior  to  incarceration. 
The  Warden  must  approve  any  exception  to  this  require- 
ment.” 28  CFR  § 540.44. c. 

26  “If  the  offender  is  married,  no  person  of  the 
opposite  gender  may  be  added  as  a ‘friend’  on  the  ap- 
proved visiting  list.”Okla.  Dep’t  of  Corr.  Policy  030118 
add.  01.  A. 

27  “Persons  who  are  not  United  States  (U.S.) 
citizens  must  provide  proof  of  legal  entry  into  the 
U.S.  Aliens  require  documentation  to  visit.  [List  of 
acceptable  documentation  follows].”  Wash.  Dep’t  of 
Corr.  Policy  450.300.IH.  As  of  the  writing  of  this 
article,  Washington  was  in  the  process  of  amending 
this  provision  of  its  policy. 

28  Ark.  Dep’t  of  Corr.  Policy  11-49,  Attach.  1; 
Ky.  Corr.  Policy  16.1.II.D.2(b). 


29  The  Utah  DOC  website  provides  a list  of  rules 
for  visitors,  including:  “All  visits  will  be  conducted  in 
English. ’’“Visiting  Rules, ’’Utah  Dep’t  of  Corr.,  http:// 
corrections.utah.gov/visitation_facilities/visiting_rules. 
html  (last  visited  Oct.  10, 2012). 

30  See,  e.g.,  Tex.  Dep’t  of  Crim.  Just.  Policy 
1-218.3.14.1. 

3 1 “Although  children  are  allowed  in  the  visiting 
room,  no  toys  are  allowed.”  N.H.  Dep’t  of  Corr.  Policy 
7.09.IV.I.3. 

32  “Visit  rooms  will  provide  toys  and  games  suit- 
able for  interaction  by  family  members  of  all  ages[;]  rule 
enforcement  will  be  sensitive  to  visitors,  particularly 
children. ’’Wash.  Dep’t  of  Corr.  Policy  450. 300.1.  A.  1(a). 
Georgia’s  women’s  prison  also  has  a separate  visiting 
room  for  children,  called  the  Children’s  Center. 

33  “Visits  by  Minors.  Each  facility  shall  ensure 
that  minors  (persons  under  18  years  of  age,  unless 
married  or  emancipated  by  court  order)  are  permitted 
to  visit  prisoners,  unless  the  minor  is  on  the  prisoner’s 
Prohibited  Visitor  List.  A minor  visitor  must  have  an 
application  completed  on  their  behalf  and  must  be  ac- 


/oveaprisoner 

I com 

VISIT  WWW.LOVBAPRISONBR.COM 


FOR  ONLY  $25.00  A 
GET  YOUR  PIC  AND  250 
WORD  BIO  POSTED  ON 
OUR  WEBSITE  AND 
FACEBOOK!!!!! 


For 


cation 
a S.A.S 


£ 


ou  must 


Please  make  al!  payments  to: 

Loveaprisoner.com 
P.O.Box  5563 
Thibodaux,  LA  70302 


12  FREE  ISSUES! 

Send  self-addressed,  stamped  envelope  to  address,  below 
and  receive  1 FREE  - 1 YEAR  magazine  subscription! 
Quarterly  drawing  WINS  $100!  (Void  in  New  York) 

~ (Last  Quarter's  winner  from  Houtzdale,  PA.) 

TELL  YOUR  FRIENDS!  ACT  NOW!! 

PO  Box  2063  • Fort  Walton  Beach  FL.  32549 
www.  InmafeMagazineS  ervice  com 

Inmate  Magazine  Service  ■ 


Prison  Legal  News 


9 


May  2013 


Prison  Visitation  (cont.) 


companied  at  the  visit  by  an  immediate  family  member 
or  legal  guardian  who  is  an  adult  (persons  18  years  of  age 
or  older,  married,  or  emancipated  by  court  order).  An 
adult  who  is  not  an  immediate  family  member  or  legal 
guardian  may  also  be  allowed  to  bring  in  a minor  visitor 
with  the  written  permission  of  the  parent(s)  having  legal 
custody  or  the  legal  guardian  of  the  minor  and  with  the 
prior  approval  of  the  Chief  Administrative  Officer,  or 
designee.  A professional  visitor  from  the  Department 
of  Health  and  Human  Services  may  also  be  allowed  to 
bring  in  a minor  visitor  with  the  prior  approval  of  the 
Chief  Administrative  Officer,  or  designee.”  Me.  Dep’t 
of  Corr.  Policy  21. 4. VI. H. 

34  AL:  8,  AR:  20,  AZ:  20,  CO:  12  plus  minor 
children,  CT:  5-10  depending  on  security  classification, 
FL:  15  plus  children  under  twelve,  GA:  12,  IN:  10 
family  and  2 friends,  I A:  4 plus  immediate  family,  KS: 
20  with  restrictions  on  higher  security  classifications, 
KY:  3 plus  immediate  family,  LA:  10,  MD:  15,  MI:  10 
plus  immediate  family,  MN:  24,  MS:  10  plus  children, 
MO:  20,  NH:  20  plus  immediate  family,  NM:  15,  NC: 
18,  OH:  15,  OK:  6 plus  immediate  family,  OR:  20,  RI: 
9,  SC:  15,  TN:  8 plus  immediate  family,  TX:  10,  WI: 
12  plus  children,  WY:  10  plus  children. 

35  N.C.  Dep’t  of  Corr.  Policy  956  at  1;  Wis.  Dep’t 
of  Corr.  Policy  309.06.01. II. B.2. 

36  Tenn.  Dep’t  of  Corr.  Policy  507. 01.  VI.B. 6. 

37  “Visiting  Rules,”  Utah  Dep’t  of  Corr.,  http:// 
corrections.utah.gov/visitation_facilities/visiting. 
html  (last  visited  April  8,  2013)  (noting  that  “[a]ll 
inmates/visitors  shall  update  their  visiting  application 
annually”). 

38  Christopher  Hensley,  Sandra  Rutland  6c  Phyl- 
lis Gray- Ray,  “Prisoner  Attitudes  Toward  the  Conjugal 
Visitation  Program  in  Mississippi  Prisons:  An  Explora- 
tory Study, ”25  Am.J.  Crim.Just.  137  (2000);  Columbus 
B.  Hopper,  Sex  in  Prison:  The  Mississippi  Experiment  with 
Conjugal  Visiting  (1969). 

39  See  also  Kacy  E.  Wiggum,  “Defining  Family 
in  American  Prisons,”  30  Womens  Rts.  L.  Rep.  357, 
357  (2009). 

40  Nebraska  Dep’t  of  Corr.,  www. corrections. 
nebraska.gov/nccw.html  (last  visited  April  8, 2013). 

41  S.  Dakota  Dep’t  of  Corr.,  http://doc.sd.gov/ 
adult/facilities/wp/mip.aspx  (last  visited  April  8, 
2013). 

42  See,  e.g,  D.  G.  MacDonald  6c  D.  Kelly,  Nat’l 
Inst,  of  Justice,  “Follow-Up  Survey  of  Post- Release 
Criminal  Behavior  of  Participants  in  Family  Reunion 
Program”  1 (1980)  (finding  that  prisoners  who  had 
participated  in  overnight  visiting  programs  with  their 
families  were  as  much  as  67  percent  less  likely  to 
recidivate). 

43  Studies  evaluating  the  impact  of  family 
connections  on  recidivism  have  consistently  found 


a strong  positive  effect.  See  Minn.  Dep’t  of  Corr., 
supra  note  3 (noting  that  visits  from  former  romantic 
partners  were  not,  however,  correlated  with  reduced 
recidivism);  see  also  Nancy  G.  La  Vigne,  Christy 
Visher  6c  Jennifer  Castro,  Urban  Institute,  “Chicago 
Prisoners’  Experiences  Returning  Home”  8-9  (2004), 
available  at  www.urban.org/UploadedPDF/311115_ 
ChicagoPrisoners.pdf;  Marta  Nelson,  Perry  Deess 
6c  Charlotte  Allen,  Vera  Institute  of  Justice,  “The 
First  Month  Out:  Post-Incarceration  Experiences 
in  New  York  City”  8-13  (1999),  available  at  www. 
vera.org/download?file=219/first_month_out.pdf; 
Christy  Visher,  Vera  Kachnowski,  Nancy  La  Vigne  6c 
Jeremy  Travis,  Urban  Institute,  “Baltimore  Prisoners’ 
Experiences  Returning  Home”  (2004),  available  at 
www.urban.org/UploadedPDF/310946_Baltimore- 
Prisoners.pdf;  William  D.  Bales  6c  Daniel  P.  Mears, 
“Prisoner  Social  Ties  and  the  Transition  to  Society: 
Does  Visitation  Reduce  Recidivism?,”  45 J.  Res.  Crime 
& Delinq.  287  (2008);  Rebecca  L.  Naser  6c  Christy 
Visher,  “Family  Members’ Experiences  with  Incarcera- 
tion and  Reentry,”  7 W.  Criminology  Rev.  20  (2006). 

44  See  Stewart  J.  D’Alessio,Jamie  Flexon  6c  Lisa 
Stolzenberg,  “The  Effect  of  Conjugal  Visitation  on 
Sexual  Violence  in  Prison,”  Am.  J.  Crim.Just.  (2012) 
(finding  that  after  controlling  for  a variety  of  likely 
determinants  of  prison  rape,  the  rate  of  prisoner-on- 
prisoner  sexual  violence  was  approximately  four  times 
lower  — a statistically  significant  finding  — in  states  with 
conjugal  visitation  programs  than  in  those  without), 
available  at  www.prearesourcecenter.org/ sites/ default/ 
files/library/the effectofconjugalvisitation.pdf;  see  also 
Rachel  Wyatt,  Note,  “Male  Rape  in  U.S.  Prisons:  Are 
Conjugal  Visits  the  Answer?,”  37  Case  W.  Res.  J.  Int’l 
L.  579  (2006). 

45  See  Children  with  Parents  in  Prison:  Child 
Welfare  Policy,  Program,  & Practice  Issues  13  (Cynthia 
Seymour  6c  Creasie  Finney  Hairston  eds.,  2001); 
Denise  Johnston,  “Parent-Child  Visitation  in  the  Jail 
or  Prison,”  in  Children  of  Incarcerated  Parents  135  (Kath- 
erine Gabel  6c  Denise  Johnston  eds.,  1995);  Joseph 
Murray  6c  David  P.  Farrington,  “The  Effects  of  Parental 
Imprisonment  on  Children,”  37  Crime  & Just.  133 
(2008)  (reviewing  literature  and  citing  studies);  Christy 
Visher  6c  Jeremy  Travis,  “Transitions  from  Prison  to 
Community:  Understanding  Individual  Pathways,” 
29  Ann.  Rev.  Soc.  89, 100  (2003);  Note,  “On  Prisoners 
and  Parenting:  Preserving  the  Tie  that  Binds,”  87  Yale 
L.J.  1408  (1978)  (arguing  that  facilitating  child-parent 
bonds  in  the  context  of  incarceration  is  in  the  interests 
of  the  children);  see  also  Steve  Christian,  Nat’l  Confer- 
ence of  State  Legislatures,  “Children  of  Incarcerated 
Parents”  1,  13  (2009)  (suggesting  that  visitation  may 
be  a crucial  part  of  breaking  intergenerational  cycles 
of  incarceration),  available  at  www.cga.ct.gov/COC/ 
PDFs/fatherhood/NCSL_ChildrenOfIncarceratedP 
arents_03 09 . pdf. 

46  For  example,  sixty-two  percent  of  parents  in 


state  correctional  facilities  and  eighty-four  percent  of 
parents  in  federal  facilities  were  incarcerated  more  than 
one  hundred  miles  from  their  place  of  residence  at 
arrest;  only  fifteen  percent  of  parents  in  state  facilities 
and  about  five  percent  of  parents  in  the  federal  system 
were  within  fifty  miles  of  their  place  of  residence  at 
arrest.  Sarah  Schirmer,  Ashley  Nellis,  6>cMarc  Mauer, 
The  Sentencing  Project,  “Incarcerated  Parents  and  Their 
Children:  Trends  1991-2007,”  8 (2009),  available  at 
www.  se  ntencingproj  ect.org/  doc/ publications/ publica- 
tions/inc_incarceratedparents.pdf.  See  also  Susan  D. 
Phillips,  “Video  Visits  for  Children  Whose  Parents  are 
Incarcerated:  In  Whose  Best  Interest?”  (2012),  avail- 
able at  www.sentencingproject.org/doc/publications/ 
cc_video_visitation_white_paper.pdf. 

47  Alaska,  Colorado,  Florida,  Georgia,  Idaho, 
Louisiana,  Missouri,  New  Jersey,  New  York,  Ohio  and 
Washington’s  programs  are  not  addressed  in  detail 
because  they  do  not  appear  in  the  states’  policy  direc- 
tives. Washington  plans  to  pilot  a program  through 
private  provider  JPay  at  its  women’s  prison  in  the 
imminent  future.  Note,  too,  that  Michigan  has  used 
video  conferencing  technology  for  more  than  a decade 
to  save  on  prisoner  transportation  costs  for  doctor  visits, 
parole  hearings  and  so  forth,  but  not  for  visiting.  Pat- 
rick Doyle,  Camille  Fordy  Sc  Aaron  Haight,  Vermont 
Legislative  Research  Service,  “Prison  Video  Confer- 
encing” 3 (2011),  available  at  www.uvm.edu/~vlrs/ 
CriminalJusticeandCorrections/prison%20video%20 
conferencing.pdf. 

48  Wis.  Adm.  Code  DOC  § 309.08(3).  Wiscon- 
sin also  intends  to  create  a program  for  tele-visits,  with 
terminals  at  community  sites,  for  visitors  who  would 
have  to  travel  long  distances. 

49  “The  Department  recognizes  that  in  some 
cases,  the  visitation  privilege  can  be  abused  or  used 
for  inappropriate  purposes  and  for  this  reason  the 
Department  shall  establish  visitation  guidelines.  These 
guidelines  may  include  the  imposition  of  restrictions 
ranging  from  non-contact  visits,  including  video  visits, 
to  not  allowing  certain  persons  to  visit.”  Ind.  Dep’t  of 
Corr.  Policy  & Admin.  Proc.  02-01-102  § II  (“Policy 
Statement”). 

50  Phone  calls  from  prisons  are  often  very  ex- 
pensive, as  a result  of  additional  security  technologies 
and  because  facility  operators  receive  revenues  from  the 
phone  companies  that  operate  those  systems.  See  Todd 
Shields,  “Prison  Phones  Prove  Captive  Market  for  Pri- 
vate Equit yj  Bloomberg,  Oct.4,2012,www.bloomberg. 
com/ news/20 12-10-04/prison-phones-prove-captive- 
market-for-private-equity.html;  John  E.  Dannenberg, 
“Nationwide  PLN  Survey  Examines  Prison  Phone 
Contracts,  Kickbacks,”  Prison  Legal  News  1 (April 
2011),  www.prisonlegalnews.org/includes/_public/_is  - 
sues/pln_20 1 1/ 04plnl  1 .pdf. 

51  Among  them  are  JPay  and  Primonics,  Inc., 
which  has  created  a “TeleCorrections”  system  to  “reduce 
the  need  for  physical  visits”  to  jail  facilities.  See  Press 
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Release,  Primonics,  “Westchester  County  Department 
of  Corrections  Selects  Primonics’Televisit  Corrections 
Solution”  (Mar.  6, 2009)  (promoting  its  product  as  cost- 
saving for  Westchester  County,  New  York’s  jail  system), 
www.corrections.com/vendor/  show_press/15701 . 

52  Lisa  Chunovic,“KDOC  Contracts  for  Prison- 
er Banking,  Electronic  Messaging,  Video  Visitations,” 
Gov.  Security  News,  Sept.  23, 2009,  www.gsnmagazine. 
com/article/19246/kdoc_contracts_prisoner_bank- 
ing_electronic_messaging. 

53  “Jail  Selling  Ad  Space  on  Video  Visitation 
Monitors,”  NBC2,  Oct.  7,  2009  (“A  few  months  ago, 
the  Charlotte  County  Jail  added  video  visitation  for 
inmates  in  a separate  building  so  inmates  can  have  video 
contact  with  their  friends,  loved  ones,  and  professionals. 
Visitors  are  no  longer  allowed  to  go  into  the  main  jail 
building  for  visitations.  Officials  with  the  Bureau  of 
Corrections  say  the  video  terminals  offer  the  opportu- 
nity to  place  advertisements  that  will  be  seen  by  both 
inmates  and  visitors  and  say  the  idea  may  be  the  first 
in  the  whole  country.”),  www.nbc-2.com/Global/story. 
asp?S=l  1267954  (last  visited  Oct.  10, 2012). 

54  Primonics,  Inc.  claimed  the  technology  would 
save  Westchester  County  $300,000  by  increasing 
the  efficiency  of  visits.  See  Press  Release,  Primonics, 
supra  note  51  (“County  officers  like  bail  expeditors 
and  probation  officers  don’t  have  to  visit  the  jail.  It 
saves  on  the  cost  of  transportation  and  of  correction 
officers  to  take  the  prisoners  in  and  out  of  the  hous- 
ing locations.”). 

55  As  the  Indiana  directive  notes,  “Facilities  shall 
take  into  consideration  the  impact  that  visits  with  par- 
ents or  grandparents  in  a correctional  facility  may  have 
on  young  children,  especially  preschool  age  children.” 
Ind.  Dep’t  of  Corr.  Policy  02-01- 102.1 V. 

56  This  concern  was  raised  by  the  Washington 
Post,  in  response  to  the  decision  to  replace  in-person 
visits  at  the  D.C.  jail  with  (free)  virtual  visits.  Edito- 
rial, “Virtual  Visits  for  Prisoners?,”  Wash.  Post,  July  26, 
2012  (“While  there  maybe  benefits  to  video  visitation, 
there  are  also  significant  drawbacks.  In-person  visits 
provide  the  obvious  benefit  of  strengthening  family 
ties  in  times  that  can  threaten  those  bonds,  and  they 
do  much  to  preserve  inmates’  morale”),  available  at 
www.washingtonpost.com/opinions/virtual-visits-for- 
prisoners/2012/07/26/gJ QAultJCX_story.html;  see 
also  Adeshina  Emmanuel,  “In-Person  Visits  Fade  as 
Jails  Set  Up  Video  Units  for  Prisoners  and  Families,” 
N.Y.  Times,  Aug.  7,  2012,  available  at  www.nytimes. 
com/20 12/08/07/us/some-criticize-j  ails-as- they- 
move-to-video-visits.html. 

57  This  point  and  the  preceding  one  are  necessar- 
ily speculative;  because  virtual  visitation  in  prisons  is  a 
relatively  new  phenomenon,  there  has  been  no  research 
evaluating  its  impact  on  family  relationships  and  on 
prisoner  behavior  — nor  assessing  whether  it  in  fact  in- 
creases visitation  rates,  by  how  much  and  for  whom. 

58  See,  e.g.,  Minn.  Dep’t  of  Corr.,  supra  note  3. 


Maine  Prisoner's  Contraband 
Conviction  Vacated 


On  May  29, 201 2, the  Maine  Supreme 
Judicial  Court  reversed  a prisoner’s 
conviction  for  trafficking  in  contraband.  The 
Court  found  it  was  proper  for  the  trial  court 
to  allow  a guard  to  testify  about  details  not 
contained  in  her  written  report  of  the  inci- 
dent, but  held  reversal  was  required  due  to 
the  improper  admission  of  an  investigator’s 
testimony  that  additional  charges  would 
have  been  brought  had  another  prisoner 
cooperated  with  the  investigation. 

The  conviction  stemmed  from  an  al- 
tercation that  occurred  at  the  Maine  State 
Prison  on  November  11,  2010.  Guard 
Angela  Smith  yelled  “fight”  and  ran  with 
another  guard  to  a cell  where  prisoners 
Timothy  Mooney  and  Michael  Brine 
were  brawling.  After  they  were  separated, 
the  other  guard  went  to  an  adjacent  cell  to 
handle  another  incident. 

Moments  later,  Mooney  pulled  Brine’s 
cell  door  open  and  made  a forward  motion. 
Smith  quickly  grabbed  Mooney  and  saw 
“something  went  flying.”  Brine  was  bleed- 
ing from  his  left  shoulder  and  left  hand 
from  injuries  that  required  stitches.  Later, 
Smith  found  two  shanks  in  the  area  but 
did  not  write  a supplemental  report  on  her 
discovery  of  the  weapons. 

Mooney  was  charged  with  trafficking 
in  prison  contraband  for  possession  of  a 
shank,  and  tried  in  Knox  County  Superior 
Court.  At  trial,  Smith  was  allowed,  over 
the  objections  of  the  defense,  to  testify  as 
to  finding  the  shanks.  The  trial  court  held 
there  was  no  discovery  violation  and  that 
the  evidence  was  properly  admitted  for  the 
jury  to  determine  its  credibility.  Mooney 
was  convicted  and  sentenced  to  three  years, 


to  be  served  consecutive  to  his  existing 
thirty-five  year  prison  term. 

On  appeal,  the  Supreme  Judicial  Court 
upheld  the  trial  court’s  admission  of  Smith’s 
testimony.  However,  the  Court  found  error 
in  the  admission  of  testimony  from  John 
Scheid,  a criminal  investigator  for  the 
Maine  Department  of  Corrections.  Scheid 
had  testified  that  Brine’s  failure  to  cooperate 
with  the  investigation  prevented  the  filing 
of  “aggravated  assault  or  elevated  aggravated 
assault”  charges  against  Mooney. 

The  Court  held  that  “This  testimony 
did  not  tend  to  prove  or  disprove  the 
charge  that  Mooney  trafficked  in  prison 
contraband.”  Therefore,  the  admission  of 
Scheid’s  testimony  constituted  error,  which 
was  not  harmless  due  to  the  circumstantial 
nature  of  the  prosecution’s  case  against 
Mooney.  Accordingly,  his  conviction  for 
trafficking  in  contraband  was  vacated.  See: 
State  of  Maine  v.  Mooney,  43  A. 3d  972 
(Me.  2012).  P 
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WELCOME  TO  PLIST S ANNIVERSARY 
issue.  This  issue  marks  23  years  and 
277  issues  since  Prison  Legal  News  first 
began  publishing  in  May  1990.  When 
PLN  started,  I didn’t  think  we  would  last 
this  long  or  grow  as  much  as  we  have;  I also 
didn’t  think  the  prison  population  would 
double  over  the  next  two  decades,  or  that 
the  overall  living  conditions  for  prison- 
ers would  deteriorate  so  significantly.  A 
month  before  we  published  the  first  issue 
of  PLN,  Washington  state  became  the  first 
state  to  enact  sex  offender  registration  and 
civil  commitment  laws,  and  the  Supreme 
Court  had  just  held  that  prisoners  could 
be  involuntarily  drugged  without  a court 
order.  The  nation’s  first  “three  strikes”  law, 
another  Washington  state  innovation,  was 
enacted  three  years  later. 

When  PLN  started  publishing  in  1990 
we  were  a 10-page  photocopied  newsletter 
with  an  initial  mailing  list  of  75  prospective 
subscribers,  a monthly  budget  of  $50  and  an 
all- volunteer  staff  Today,  the  Human  Rights 
Defense  Center  (HRDC),  which  publishes 
PLN,  has  nine  full-time  employees  - includ- 
ing two  attorneys  - with  offices  in  two  states. 
PLN  has  grown  to  64  pages  and  we  now 
have  around  7,000  monthly  subscribers.  If 
the  Internet  existed  in  1990  its  users  were 
confined  to  a few  members  of  the  military 
and  academia.  PLN’s  website  currently  has 
tens  of  thousands  of  prison-  and  jail- related 
articles  and  receives  over  1 million  visitors 
a year  - which  gives  us  an  impact  and  reach 
that  otherwise  would  be  impossible. 

Sadly,  though,  the  rest  of  the  penal 
press  has  not  been  so  fortunate.  When 
we  began  publishing  there  were  dozens 
of  independent  prisoner  rights  magazines 
and  newsletters.  Most  have  folded  over  the 
years.  The  crisis  in  the  prison  media  has  left 
a huge  void  that  needs  to  be  filled;  there  is 
an  urgent  demand  for  more  prison  media 
and  information  by  and  about  prisoners.  It 
is  no  surprise  that  as  the  nation’s  prison  and 
jail  population  doubled  over  the  past  two 
decades,  the  prisoner  media  that  chronicled, 
supported  and  highlighted  the  work  and 
struggles  of  prisoners  and  their  advocates 
largely  collapsed.  There  are  various  factors 
that  contributed  to  the  demise  of  the  prison 
media,  and  economics  is  one  reason,  but 
an  even  larger  problem  has  been  repres- 


From  the  Editor 

by  Paul  Wright 

sive  censorship  by  prisons  and  jails  against 
independent  prisoner  publications.  PLN 
has  experienced  more  than  its  fair  share  of 
censorship,  and  we  are  the  only  publisher 
to  regularly  litigate  when  our  publication 
or  books  are  rejected  by  prison  and  jail 
officials. 

We  would  like  to  thank  all  of  our  many 
readers  over  the  years  who  have  made  dona- 


tions to  PLN,  both  large  and  small,  as  well 
as  our  volunteers,  employees,  supporters  and 
the  many  attorneys  who  have  represented 
HRDC  and  Prison  Legal  News. 

In  other  news,  by  popular  demand  we 
are  expanding  our  News  in  Brief  section, 
beginning  with  this  month’s  issue.  Enjoy 
this  issue  of  PLN  and  please  encourage 
others  to  subscribe.  PI 


Pennsylvania:  No  Prison  Time  for  Guards 
Convicted  of  Abusing  Prisoners 

by  Christopher  Zoukis 


A former  Pennsylvania  prison  guard 
who  was  convicted  on  27  counts  of 
abusing  prisoners  will  serve  no  prison  time 
of  his  own,  after  a state  court  sentenced  him 
to  five  years’  probation  and  six  months  on 
house  arrest. 

Harry  Nicoletti,  61,  was  convicted  of 
numerous  counts  of  official  oppression, 
simple  assault,  criminal  solicitation  and 
terrorist  threats,  as  well  as  three  counts  of 
indecent  exposure.  He  was  acquitted  of 
more  serious  charges  of  involuntary  deviant 
sexual  intercourse  and  institutional  sexual 
assault. 

The  jury  reached  its  verdict  after  delib- 
erating three  days  following  an  11-day  trial 
that  included  58  witnesses,  some  of  them 
prisoners  who  recanted  their  earlier  state- 
ments against  Nicoletti.  Charges  against 
four  other  prison  guards  had  previously 
been  dropped. 

Allegheny  County  Court  of  Common 
Pleas  Judge  David  Cashman  could  have 
sentenced  Nicoletti  to  up  to  18  months  in 
prison,  but  instead  told  him,  “I’m  sparing 
you  from  the  danger  you  posed  to  the  in- 
dividuals you  were  in  charge  of.” 

Nicoletti  was  originally  indicted  on 
117  criminal  charges  following  his  arrest  in 
September  2011.  He  was  accused  of  being 
the  ringleader  of  a group  of  six  guards  at 
SCI  Pittsburgh  who  targeted  sex  offenders 
and  homosexual  prisoners  for  abuse  that 
included  sexual  assaults,  beatings,  taint- 
ing food  with  urine  and  feces,  and  other 
mistreatment.  [See:  PLN,  Nov.  2012,  p.40; 
April2012,p.l].“Itwas  evil  for  evil’s  sake,” 
said  Allegheny  County  Assistant  District 


Attorney  Jon  Pittman  at  Nicoletti’s  March 

27.2013  sentencing  hearing. 

Most  of  the  charges  related  to  the 
mistreatment  of  sex  offenders  on  SCI  Pitts- 
burgh’s F-Block,  which  served  as  an  intake 
unit.  One  prisoner  testified  that  he  saw 
Nicoletti  “perform  sex  acts  on  [prisoners], 
beat  them,  spit  on  them,  flush  their  heads 
in  toilets  and  contaminate  their  food.”  At 
least  two  prisoners  alleged  that  Nicoletti 
had  raped  them,  including  a “mentally  chal- 
lenged” prisoner  who  Nicoletti  allegedly 
tried  to  sodomize  with  a broomstick. 

Families  of  the  prisoners  victimized  by 
Nicoletti  were  not  pleased  with  his  sentence 
of  probation  and  house  arrest.  “He  should 
get  jail  time  like  every  other  criminal  does,” 
said  the  father  of  one  SCI  Pittsburgh  pris- 
oner. “He  only  stopped  when  they  got  rid 
of  him.” 

Another  former  prison  guard,  Tory  D. 
Kelly,  41,  was  sentenced  on  April  1,2013  on 
charges  that  stemmed  from  the  same  abuse 
and  misconduct  involving  Nicoletti.  Not  only 
did  Kelly  abuse  prisoners,  he  also  assaulted 
another  guard  who  had  testified  against  him. 
He  received  12  years’  probation. 

The  lenient  sentences  may  reflect  the 
juries’  acquittals  on  more  serious  charges 
and  the  defense’s  strategy  of  portraying 
victimized  prisoners  as  being  liars  and 
untrustworthy.  Another  former  SCI  Pitts- 
burgh guard  accused  of  abusing  prisoners, 
Bruce  Lowther,  35,  went  to  trial  on  April 

18. 2013  and  was  acquitted  of  all  charges. 

Various  lawsuits  filed  by  prisoners  who 

were  abused  by  Nicoletti  and  other  guards 
remain  pending.  Ironically,  in  November 
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2012,  Nicoletti,  Kelly  and  three  other 
guards  who  were  fired  as  a result  of  the  pris- 
oner abuse  scandal  sued  the  Pennsylvania 
Department  of  Corrections,  alleging  due 


process  violations  in  connection  with  their 
terminations  and  requesting  damages  for 
anxiety  and  other  ill-effects  they  claimed 
they  had  suffered. 


Sources:  Reuters , Pittsburgh  Post-Gazette, 
http://publicsource.  org,  www.  corrections,  com, 
http://pittsburgh.  cbslocal.  com,  www.  wpxi. 
com,  www.abc27.com 


My  Life  with  Lifers,  by  Dr.  Elaine  J.  Leeder. 

(E-Books  Unbound,  2012).  140  pages,  $4.99  (e-book)  or  $14.95  (paperback) 

Book  review  by  John  E.  Dannenberg 


Dr.  Elaine  Leeder,  Dean  of  the 
School  of  Social  Sciences  at  Sonoma 
State  University,  offers  a concise,  com- 
passionate view  of  the  life  and  psyche 
of  California  prisoners  serving  term-life 
sentences.  After  a long  career  that  has 
included  volunteering  to  teach  prison- 
ers in  New  York  State,  and,  later,  for  a 
decade  in  San  Quentin  State  Prison,  Dr. 
Leeder  has  blended  her  deeply  personal 
humane  support  of  the  underdog  with 
her  expertise  as  a sociologist  to  show  that 
people  “thrown  away”  by  society  upon  be- 
ing convicted  of  murder  are  still  people, 
capable  of  rehabilitation  and  eager  for  the 
chance  to  gain  the  tools  for  reintegration 
into  society  through  intensive  education 
while  incarcerated. 

My  Life  with  Lifers  chronicles  Dr. 
Leeder’s  interaction  with  life-sentenced 
prisoners  at  San  Quentin  in  a round  table 
discussion  group  she  leads  at  the  facility, 
called  “New  Leaf  on  Life.”  Each  month,  Dr. 
Leeder  brings  a guest  speaker  - a professor 
or  student  - to  lead  the  group  in  discussion 
on  a topic  far  removed  from  prison  life. 
The  speaker  engages  the  lifers’  minds  in 
thought  processes  that  take  them  to  new 


levels  - daring  them  to  learn,  interact  in 
dialogue  and  yearn  to  learn  more.  Many  of 
the  prisoners  also  participated  in  college- 
level  classes  offered  by  volunteers  from  a 
local  private  university. 

But  Dr.  Leeder  found  the  educa- 
tional process  was  a two-way  street.  In 
hearing  the  men  speak  in  the  group,  and 
in  side  conversations,  she  learned  many 
of  their  personal  stories:  their  crimes, 
their  troubled  upbringing,  their  lack  of 
education  and,  most  importantly,  their 
incredible  struggle  to  gain  parole.  Dr. 
Leeder  gained  an  education  herself  from 
the  lifers.  In  her  book,  she  reveals  many 
of  their  stories  and  their  struggles  (some 
successful)  to  gain  parole,  where  they  were 
able  to  parlay  the  social  skills  they  learned 
in  New  Leaf.  “I  have 
learned  that  there 
is  little  to  no  reha- 
bilitation in  prison,” 
she  reported.  “If  a 
prisoner  is  to  trans- 
form, it  is  through 
sheer  grit  and  de- 
termination.... It  is 
the  power  of  the 


classroom  interaction  that  is  the  profound 
experience.” 

Dr.  Leeder  identifies  failures  of  the 
prison  system.  She  notes  that  aging  lifers  are 
becoming  an  unaffordable  fiscal  burden  that 
is  ironically  forcing  reductions  in  education 
among  those  not  (yet)  in  prison,  literally 
feeding  an  incestuous,  self-perpetuating 
cycle  of  incarceration.  Having  seen  what  is 
wrong  with  “the  system”  through  the  eyes 
of  lifers,  Dr.  Leeder  offers  society  a lesson 
that  it  needs  to  hear,  and  heed. 

“I  have  learned  what  I teach,”  she  coun- 
seled, that  “prisoners  are  people,  too.” 

My  Life  with  Lifers  is  available  in 
ebook  format  on  Amazon.com,  or  can 
be  ordered  from  www.mylifewithlifers. 
com.  PI 
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Arkansas  Sheriff  Took  Kickbacks  for  Card  Fees, 
Class-Action  Suit  Says 

by  Erik  De  La  Garza 


An  Arkansas  sheriff  received  kick- 
backs  from  a company  hired  to  convert 
cash  seized  from  county  jail  prisoners  to 
prepaid  debit  cards  “with  numerous  exor- 
bitant fees,”  a federal  class-action  lawsuit 
claims. 

More  than  2,200  people  who  were 
arrested  or  booked  in  the  Benton  County 
Jail  claim  their  cash  was  seized  and 
later  returned  as  prepaid  debit  cards  that 
charged  them  fees  of  11.50  to  $38  per 
transaction. 

According  to  the  lawsuit,  Sheriff  Kelley 
Cradduck  hired  co-defendant  Keefe  Com- 
missary Network  to  provide  jail  commissary 
services  “for  specified  inflated  prices  and 
upon  certain  terms.” 

“One  of  these  terms  was  that  defendant 
Keefe  would  pay  a kickback  to  defendant 
Cradduck  of  34%  of  ‘adjusted  gross  sales’ 
of  gross  commissary  sales,  less  certain  non- 
commissioned items,”  the  complaint  states. 
“This  kickback  is  expressly  identified  and 
referred  to  as  a ‘service  fee’  in  the  contract 
between  defendants.” 

The  contract  was  allegedly  signed  in 
April  2012. 

“Under  this  contract  and  the  policy, 
defendant  Cradduck  has  agreed  with 
defendant  Keefe  that  money  seized  from 
arrestees  and/or  prisoners  is  to  be  invol- 
untarily placed  into  a ‘designated  account.’ 
Defendant  Cradduck  has  purported  to 
authorize  defendant  Keefe  to  withdraw 
and  convert  funds  properly  belonging  to 
the  class  members  from  this  designated 
account,  to  the  injury  of  the  class  members,” 
the  lawsuit  states. 

“This  agreement  is  part  of  the  quid 
pro  quo  for  the  kickback  that  defendant 
Cradduck  receives  under  the  commissary 
agreement....  This  agreement  includes 
a schedule  of  fees  that  are  involuntarily 
charged  to  inmates  for  the  use  (and  failure 
to  use)  the  prepaid  debit  card.” 

Lead  plaintiffYves  Adams  was  arrested 
in  February  2013  on  suspicion  of  public 
intoxication,  according  to  the  complaint. 
Sheriff’s  deputies  allegedly  seized  his  $613 
in  cash. 

After  spending  the  night  in  jail,  Adams 
was  issued  “an  unwanted  prepaid  debit  card 


rather  than  the  currency  which  he  legiti- 
mately owned  and  possessed  and  which  was 
seized  from  him  by  defendant  Cradduck’s 
deputies  when  he  was  released  from  the 
Benton  County  Jail,”  he  claims. 

He  says  he  asked  for  his  cash,  but  the 
prepaid  debit  card  was  “the  only  way  that  he 
could  receive  his  money ...  under  defendant 
Cradduck’s  policy.” 

“As  a result  of  this  policy  and  practice, 
the  $613  in  cash  (currency)  that  was  seized 
by  defendant  Cradduck  from  Mr.  Adams 
when  he  was  arrested  was  never  returned 
to  him,”  the  lawsuit  states.  “Instead,  he  was 
issued  a prepaid  debit  card  in  the  amount 
of  $613,  which  he  used  to  withdraw  money 
from  an  ATM  in  order  to  pay  for  his  bond, 
a transaction  that  improperly  and  illegally 


The  Michigan  Supreme  Court  has 
held  that  mandatory  lifetime  electronic 
monitoring  is  a direct  consequence  of  a plea 
to  first-degree  criminal  sexual  conduct  or 
second-degree  criminal  sexual  conduct.  As 
such,  when  a defendant  enters  a guilty  or 
no  contest  plea,  the  trial  court  must  inform 
the  defendant  that  he  or  she  will  be  subject 
to  such  monitoring. 

David  M.  Cole  was  charged  with 
second-degree  criminal  sexual  conduct  for 
sexual  acts  involving  one  of  his  stepdaugh- 
ters, who  was  under  age  13  at  the  time  of  the 
offenses.  As  part  of  a plea  bargain,  the  trial 
court  agreed  to  not  exceed  a five-year  mini- 
mum term  of  imprisonment  for  each  charge, 
with  the  sentences  to  run  concurrently.  At 
Cole’s  June  2, 2009  plea  hearing,  the  state 
described  the  charges  and  explained  that 
they  carried  a maximum  of  fifteen  years 
and  required  testing  for  sexually  transmitted 
diseases.  Cole  was  never  advised  he  would 
be  subject  to  lifetime  electronic  monitoring 
as  a sex  offender. 

Following  the  plea  hearing,  Cole  was 
sentenced  to  5 to  15  years  in  prison.  The 
court,  as  required  by  MCL  750.520c(2)(b), 


cost  him  $2.75  according  to  the  schedule 
of  fees  to  complete.” 

The  average  amount  placed  on  a prepaid 
debit  card  upon  a prisoner’s  release  from  jail 
is  $88.74,  according  to  the  lawsuit. 

The  class  members  seek  punitive 
damages  for  alleged  civil  rights  violations, 
conversion  and  trespass.  They  are  repre- 
sented by  attorneys  Charles  M.  Kester 
of  Fayetteville  and  Monzer  Mansour  of 
Springdale.  [See:  Adams  v.  Cradduck, 
U.S.D.C.  (W.D.  Ark.),  Case  No.  5:13-cv- 
05074-JLH],  fH 

This  article  was  originally  published  by  Court- 
house News  Service  (www.courthousenews. 
com ) on  April  12, 2013,  and  is  reprinted  with 
permission. 


also  ordered  that  he  be  placed  on  lifetime 
electronic  monitoring  following  his  release. 
Cole  “moved  to  amend  the  judgment  of 
sentence  or  permit  withdrawal  of  his  plea, 
arguing  in  part  that  the  failure  to  advise 
him  of  the  mandatory  penalty  of  lifetime 
electronic  monitoring  rendered  his  plea 
involuntary.”  The  appellate  court,  in  a split 
opinion,  reversed  and  remanded  to  allow 
Cole  to  withdraw  his  plea.  See:  People 
v.  Cole,  Court  of  Appeals  of  Michigan, 
Docket  No.  298893;  2011  WL  895243 
(March  15,2011). 

The  Supreme  Court  upheld  the  appel- 
late ruling,  finding  that  MCR  6.302  and  the 
Due  Process  Clause  require  plea  agreements 
to  be  “understanding,  voluntary,  and  accu- 
rate.’’The  Court  noted  that  while  there  has 
been  considerable  debate  about  the  exact 
placement  of  the  dividing  line  between 
collateral  and  direct  consequences  of  a plea, 
“we  need  not  explore  this  oft-nuanced  dis- 
tinction because  we  agree  with  the  Court  of 
Appeals  that  mandatory  lifetime  electronic 
monitoring  is  part  of  the  sentence  itself.” 
See:  People  v.  Cole,  491  Mich.  325,  817 
N.W.2d  497  (Mich.  2012).  H 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  PTograms  $49.95 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 

The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arnved1  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 
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Governmental  Highway  Robbery: 

Asset  Forfeiture  and  the  Pillaging  of  the  American  People 

by  John  1/1/.  Whitehead 


This  is  the  problem  when  police  officers  and 
police  departments  have  a financial  interest  in 
doing  their  job.  We  got  rid  of  bounty  hunters 
because  they  were  not  a good  thing.  This  is  mod- 
ern day  bounty  hunting.  - Public  Defender 
John  Rekowski 

Long  before  Americans  charted 
their  revolutionary  course  in  pursuit  of 
happiness,  it  was  “life,  liberty,  and  prop- 
erty” which  constituted  the  golden  triad  of 
essential  rights  that  the  government  was 
charged  with  respecting  and  protecting.  To 
the  colonists,  smarting  from  mistreatment 
at  the  hands  of  the  British  crown,  protect- 
ing their  property  from  governmental  abuse 
was  just  as  critical  as  preserving  their  lives 
and  liberties.  As  the  colonists  understood, 
if  the  government  can  arbitrarily  take  away 
your  property,  you  have  no  true  rights. 
You’re  nothing  more  than  a serf  or  a slave. 

The  Fifth  Amendment  to  the  U.S. 
Constitution  was  born  of  this  need  to 
safeguard  against  any  attempt  by  the  gov- 
ernment to  unlawfully  deprive  a citizen  of 
the  right  to  life,  liberty  or  property  without 
due  process  of  law.  Little  could  our  ances- 
tral forebears  have  imagined  that  it  would 
take  less  than  three  centuries  of  so-called 
“independence”  to  once  again  render  us 
brow-beaten  subjects  in  bondage  to  an 
overlord  bent  on  depriving  us  of  our  most 
inalienable  and  fundamental  rights. 

The  latest  governmental  scheme  to  de- 
prive Americans  of  their  liberties  - namely, 
the  right  to  property  - is  being  carried  out 
under  the  guise  of  civil  asset  forfeiture,  a 
government  practice  wherein  government 
agents  (usually  the  police)  seize  private 
property  they  “suspect”  may  be  connected 
to  criminal  activity.  Then  - and  here’s  the 
kicker  - whether  or  not  any  crime  is  actually 
proven  to  have  taken  place,  the  government 
keeps  the  citizen’s  property,  often  divvying 
it  up  with  the  local  police  who  did  the 
initial  seizure. 

For  example,  the  federal  government 
recently  attempted  to  confiscate  Russell 
Caswell’s  family-owned  Tewksbury,  Mas- 
sachusetts motel,  insisting  that  because  a 
small  percentage  of  the  motel’s  guests  had 
been  arrested  for  drug  crimes  - 15  out  of 


200,000  visitors  in  a 14-year  span  - the  mo- 
tel was  a dangerous  property.  [See:  United 
States  v.  434 Mam  Street , Tewksbury,  Mass., 
U.S.D.C.  (D.  Mass.),  Case  No.  l:09-cv- 
11635-JGD].  As  Reason  reports: 

This  cruel  surprise  was  engineered  by 
Vincent  Kelley,  a forfeiture  specialist  at  the 
Drug  Enforcement  Administration  who 
read  about  the  Motel  Caswell  m a news 
report  ajid  foujid  that  the  property,  which 
the  Caswells  own  free  ajid  clear,  had  an 
assessed  value  of  $1.3  million.  So  Kelley 
approached  the  Tewksbury  Police  Depart- 
ment with  an  “ equitable  sharing ” deal:  The 
feds  would  seize  the  property  and  sell  it, 
and  the  cops  would  get  up  to  80  percent  of 
the  proceeds. 

Thankfully,  with  the  help  of  a federal 
judge,  Caswell  managed  to  keep  his  motel 
out  of  the  government’s  clutches,  but  oth- 
ers are  not  so  fortunate.  One  couple  in 
Anaheim,  California  is  presently  battling  to 
retain  ownership  of  their  $1.5  million  office 
building  after  the  U.S.  Drug  Enforcement 
Administration  filed  an  asset-forfeiture 
lawsuit  against  them  because  one  of  their 
tenants  allegedly  sold  $37  in  medical  mari- 
juana to  an  undercover  agent. 

Some  states  are  actually  considering 
expanding  the  use  of  asset  forfeiture  laws 
to  include  petty  misdemeanors.  This  would 
mean  that  property  could  be  seized  in  cases 
of  minor  crimes  such  as  harassment,  pos- 
session of  small  amounts  of  marijuana  and 
trespassing  in  a public  park  after  dark. 

As  the  Institute  for  Justice  points  out: 

Civil  forfeiture  laws  represent  one  of 
the  most  serious  assaults  on  private  prop- 
erty rights  in  the  nation  today.  Under  civil 
forfeiture,  police  and  prosecutors  can  seize 
your  car  or  other  property,  sell  it  ajid  use 
the  proceeds  to  fund  agency  budgets  — all 
without  so  much  as  charging  you  with  a 
crime.  Unlike  criminal  forfeiture,  where 
property  is  taken  after  its  owner  has  been 
found  guilty  in  a court  of  law,  with  civil 
forfeiture,  owners  need  not  be  charged  with 
or  convicted  of  a crime  to  lose  homes,  cars, 
cash  or  other  property. 

Americans  are  supposed  to  be  innocent 
until  proven  guilty,  but  civil  forfeiture  turns 
that  principle  on  its  head.  With  civil  forfei- 


ture, your  property  is  guilty  until  you  prove 
it  innocent. 

Relying  on  the  topsy-turvy  legal  theory 
that  one’s  property  can  not  only  be  guilty  of 
a crime  but  is  guilty  until  proven  innocent, 
government  agencies  have  eagerly  cashed 
in  on  this  revenue  scheme,  often  under  the 
pretext  of  the  War  on  Drugs.  By  asserting 
that  someone’s  personal  property,  a building 
or  a large  of  amount  of  cash  for  example, 
is  tied  to  an  illegal  activity,  the  government 
- usually  the  police  - then  confiscates  the 
property  for  its  own  uses,  and  it’s  up  to  the 
property  owner  to  jump  through  a series  of 
legal  hoops  to  prove  that  the  property  was 
obtained  legally. 

Despite  the  fact  that  80  percent  of  these 
asset  forfeiture  cases  result  in  no  charge 
against  the  property  owner,  challenging 
these  “takings”  in  court  can  cost  the  owner 
more  than  the  value  of  the  confiscated 
property  itself.  As  a result,  most  property 
owners  either  give  up  the  fight  or  chalk  the 
confiscation  up  to  government  corruption, 
leaving  the  police  and  other  government 
officials  to  reap  the  benefits.  For  example, 
under  a federal  equitable  sharing  program, 
police  turn  cases  over  to  federal  agents  who 
process  seizures  and  then  return  80%  of  the 
proceeds  to  the  police. 

Asset  forfeitures  can  certainly  be  lucra- 
tive for  cash-strapped  agencies  and  states. 
In  the  fiscal  year  ending  September  2012, 
the  federal  government  seized  $4.2  billion 
in  assets,  a dramatic  increase  from  the  $1.7 
billion  seized  the  year  before.  Between  2004 
and  2008,  police  in  Jim  Wells  County, Texas 
seized  over  $1.5  million.  The  Metropolitan 
Police  Department  in  Washington,  D.C. 
collected  $358,000  from  civil  forfeiture  in 
fiscal  year  2011,  and  $529,000  from  fed- 
eral equitable  sharing.  The  State  Attorney’s 
Office  in  Madison  County,  Illinois  made 
$500,000  from  asset  forfeiture  over  the 
course  of  eight  years. 

Often,  these  governmental  property 
grabs  take  the  form  of  highway  robbery 
(literally),  where  police  officers  extract 
money,  jewelry  and  other  property  from 
unsuspecting  motorists  during  routine  traf- 
fic stops.  As  Mother  Jones  quips,  “forfeiture 
corridors  are  the  new  speed  traps.”  Indeed, 
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states  such  as  Texas, Tennessee  and  Indiana 
are  among  the  worst  offenders.  Mother  Jones 
continues: 

You  all  know  what  a speed  trap  is, 
right ? If  you  have  a highway  running 
through  your  small  town,  you  can  make  a lot 
of  money  by  ticketing  out-of-state  drivers 
who  are  going  one  or  two  miles  per  hour 
over  the  speed  limit.  How  many  victims  are 
going  to  waste  time  trying  to  fight  it,  after 
all?  But  have  you  heard  about  forfeiture 
corridors”?  That’s  a little  different  - ajid 
quite  a bit  more  lucrative.  All  you  have  to 
do  is  pull  over  an  out-of-state  driver  for 
supposedly  making  an  unsafe  lane  change, 
have  your  police  dog  sniff  around for  a bit 
of  marijuana  residue,  and  then  use  civil 
asset  forfeiture  laws  to  impound  any  cash 
you  might  find.  Apparently  it’s  especially 
popular  on  highways  leading  into  and  out 
of  casino  towns. 

In  typical  fashion,  these  police  traps 
tend  to  prey  on  minorities  and  the  poor, 
as  well  as  undocumented  immigrants 
and  individuals  who  happen  to  have  large 
amounts  of  cash  on  hand,  even  for  lawful 
reasons.  One  such  person  is  Jerome  Chen- 
nault,  who  fell  prey  to  Madison  County, 
Illinois’  forfeiture  corridor  in  September 
2010.  En  route  to  Nevada  after  a visit  with 
his  son,  Chennault  was  pulled  over  by 
police  for  allegedly  following  another  car 
too  closely.  When  police  asked  to  sweep 
Chennault ’s  car  with  a drug  dog,  Chen- 
nault obliged,  believing  that  he  had  done 
nothing  wrong  and  had  nothing  to  hide, 
and  completely  unaware  that  he  had  fallen 
into  a forfeiture  trap. 

During  the  search,  the  drug  dog  alerted 
on  a black  bag  in  the  back  seat  of  the  car 
which  contained  about  122,000  in  cash.  The 
money,  Chennault  explained,  was  intended 
for  a down  payment  on  a home. The  dog  did 
not  find  any  drugs  in  the  car,  nor  was  there 
any  evidence  of  criminal  activity.  However, 
instead  of  letting  Chennault  go  on  his  way 


with  a traffic  citation,  the  police  confiscated 
the  cash,  claiming  that  since  the  drug  dog 
alerted  to  it,  it  must  have  been  used  in 
the  commission  of  a drug  crime.  Chen- 
nault challenged  the  seizure  in  court,  after 
months  spent  traveling  to  and  from  Illinois 
on  his  own  dime,  and  eventually  succeeded 
in  having  his  money  returned,  although  the 
state  refused  to  compensate  him  for  his 
legal  and  travel  expenses. 

Tenaha,  Texas  is  a particular  hotbed 
of  highway  forfeiture  activity,  so  much  so 
that  police  officers  keep  pre-signed,  pre- 
notarized documents  on  hand  so  they  can 
fill  in  what  property  they  are  seizing.  Be- 
tween 2006  and  2008,  for  instance, Tenaha 
police  seized  roughly  13  million. 

As  Roderick  Daniels  discovered,  it 
doesn’t  take  much  to  get  pulled  over  in  a 
forfeiture  corridor  like  Tenaha’s.  Daniels 
was  stopped  in  October  2007  for  allegedly 
traveling  37  mph  in  a 35  mph  zone.  He  was 
ordered  to  hand  over  his  jewelry  and  the 
$8,500  in  cash  he  had  with  him  to  purchase 
a new  car.  When  he  resisted,  he  was  taken 
to  jail,  threatened  with  money- laundering 
charges  and  “persuaded”  to  sign  a waiver 
forfeiting  his  property  in  order  to  avoid 
the  charges. 

In  an  even  more  egregious  case,  Jen- 
nifer Boatright  and  Ron  Henderson,  an 
interracial  couple  traveling  through  Tenaha, 
were  forced  to  forfeit  the  $6,000  cash  they 
had  with  them  to  buy  another  car  when  po- 
lice threatened  to  turn  their  young  children 
over  to  Child  Protective  Services.  Another 
traveler,  Maryland  resident  Amanee  Bus- 
bee,  was  also  threatened  with  losing  her 
child  to  CPS  after  police  stopped  her,  her 
fiance  and  his  business  partner  when  they 
were  en  route  to  Houston  with  $50,000 
to  complete  the  purchase  of  a restaurant. 
Boatright  and  Busbee  were  eventually  able 
to  reclaim  their  money  after  mounting  legal 
challenges. 

Comparing  police  forfeiture  operations 


to  criminal  shakedowns,  journalist  Radley 
Balko  paints  a picture  of  a government  so 
corrupt  as  to  render  the  Constitution  null 
and  void: 

Police  in  some  jurisdictions  have  run 
forfeiture  operations  that  would  be  diffcult  to 
distinguish from  criminal  shakedowns.  Police 
can  pull  motorists  over,  find  some  amount  of 
cash  or  other  property  of  value,  claim  some 
vague  connection  to  illegal  drug  activity  ajid 
then  present  the  motorists  with  a choice:  If 
they  hand  over  the  property,  they  can  be  on 
their  way.  Otherwise,  they  face  arrest,  seizure 
of  property,  a drug  charge,  a probable  night 
in  jail,  the  hassle  of  multiple  return  trips  to 
the  state  or  city  where  they  were  pulled  over, 
ajid  the  cost  of  hiring  a lawyer  to  fight  both 
the  seizure  and  the  criminal  charge.  It  isn’t 
hard  to  see  why  even  aji  innocent  motorist 
would  opt  to  simply  hand  over  the  cash  and 
move  on. 

In  an  age  in  which  the  actions  of  the 
police  - militarized  extensions  of  the  gov- 
ernment - are  repeatedly  sanctioned  by  the 
legislatures  and  the  courts,  hard-won  con- 
cessions such  as  the  U.S.  Supreme  Court’s 

5-4  ruling  in  Florida  v.  Jardines  [ S.Ct. 

(2013);  2013  WL 1196577], which  held 

the  use  of  drug-sniffing  dogs  to  carry  out 
warrantless  searches  of  homes  is  unconsti- 
tutional, comes  as  little  comfort.  After  all,  it 
was  not  long  ago  that  this  very  same  court 
sanctioned  the  use  of  drug-sniffing  dogs  in 
roadside  stops,  a practice  that  has  proven 
extremely  profitable  for  law  enforcement 
officials  tasked  with  policing  the  nation’s 
forfeiture  corridors.  PI 

This  article  was  originally  published  by  The 
Rutherford  Institute  (www.rutherford.org) 
on  March  26,  2013,  ajid  is  reprinted  with 
permission. 
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Virginia  Prisoner  Pardoned  After  Accuser  Admits  She  Lied 


Everyone  in  Virginia’s  criminal 
justice  system  knew  that  Johnathan 
Christopher  Montgomery  was  innocent  of 
the  crimes  for  which  he’d  been  convicted. 

His  accuser  had  recanted  her  testimony 
and  admitted  she  lied  to  police  about  be- 
ing molested  by  Montgomery  more  than 
a dozen  years  earlier.  And  yet  the  state 
continued  to  deny  him  his  freedom  until 
an  advocacy  organization  for  the  wrongly 
convicted  petitioned  for  his  release. 

Finally, on  November 20, 2012, more  than 
four  years  after  he  was  sent  to  prison  for  ag- 
gravated sexual  battery  and  lesser  charges  - and 
two  days  before  Thanksgiving  -Montgomery 
was  conditionally  pardoned  by  Virginia  Gov- 
ernor Bob  McDonnell  and  walked  out  of  the 
Greensville  Correctional  Center. 

“The  truth  sets  you  free, ’’Montgomery 
told  reporters  outside  the  facility. 

His  accuser,  Elizabeth  Paige  Coast, 
had  told  police  that  Montgomery  sexually 
abused  her  in  2000  when  she  was  10  years 
old  and  he  was  14  and  lived  across  the  street 
from  Coast’s  grandmother  in  Hampton. 
Coast  invented  the  story,  she  reportedly  told 
investigators,  because  she  was  embarrassed 
and  panicked  when  her  parents  caught  her 
looking  at  pornographic  websites. 

Coast  said  she  didn’t  think  anyone 
would  pursue  her  allegations  against 
Montgomery  because  he  and  his  family  had 
moved  to  North  Carolina  in  2004,  though 
she  later  testified  against  him  in  court  and 
helped  send  him  to  prison  to  serve  a 714- 
year  sentence. 

Coast  has  since  been  charged  with 
felony  perjury,  at  the  time  she  recanted,  she 
was  employed  as  a clerk  with  the  Hampton 
police  department.  [See:  PLN,  April  2013, 
p.58]. 

“She  can’t  take  it  back,”  said  Montgom- 
ery, now  26.  “She  did  what  she  did  and  she 
has  to  deal  with  the  consequences.” 

In  early  November  2012,  Hampton 
Circuit  Court  Judge  Randolph  T.  West 
threw  out  Montgomery’s  convictions  and 
ordered  his  release  from  prison.  But  Vir- 
ginia Attorney  General  Kenneth  Cuccinelli 
argued  that  West  lacked  jurisdiction  due 
to  a state  law  that  prohibits  judges  from 
considering  new  evidence,  other  than  DNA 
evidence,  more  than  21  days  after  sentenc- 
ing. Cuccinelli  declared  the  release  order 
invalid  and  kept  Montgomery  imprisoned 
in  spite  of  Coast’s  recantation. 


It  was  only  after  the  Mid- Atlantic  In- 
nocence Project  (MAIP)  filed  a clemency 
petition  for  Montgomery  that  Governor 
McDonnell  - less  than  24  hours  later  - is- 
sued a conditional  pardon  and  Montgomery 
was  set  free. 

“It’s  incredibly  exciting,”  said  MAIP  ex- 
ecutive director  Shawn  Armbrust.  “It’s  only  a 
little  bit  bittersweet  because,  you  know,  you’re 
so  happy  that  the  person’s  out,  but  then  you 


SEVERAL  OF  THE  DEFENDANTS  IN  A 
“widespread  scheme  and  subversion  of 
the  Luzerne  County  juvenile  justice  system” 
in  Pennsylvania  have  agreed  to  a 117.75 
million  settlement  to  resolve  a class-action 
federal  lawsuit.  The  scheme  involved  the 
building  of  two  private  juvenile  detention 
centers  and  payments  to  two  judges  to  ensure 
the  facilities  were  filled  with  youthful  offend- 
ers, many  of  whom  were  convicted  of  minor 
offenses  absent  legal  representation. 

The  conspiracy  was  exposed  after  a bill 
of  information  was  filed  by  the  U.S.  At- 
torney’s office  against  two  Luzerne  County 
judges,  Michael  T.  Conahan  and  Mark  A. 
Ciavarella,  Jr.,  from  the  Court  of  Com- 
mon Pleas  for  Pennsylvania’s  11th  Judicial 
District.  They  were  charged  with  fraud  for 
accepting  around  $2.1  million  for  sending 
children  to  the  privately-operated  juvenile 
facilities. 

The  scheme  began  in  June  2000  when 
Ciavarella  had  a conversation  with  Robert 
J.  Powell,  an  attorney  who  expressed  inter- 
est in  building  a juvenile  detention  center 
in  Luzerne  County.  He  was  introduced  to 
Ciavarella’s  friend,  Robert  K.  Mericle,  the 
owner  of  Mericle  Construction,  Inc.,  for 
the  purpose  of  locating  land  and  build- 
ing the  facility.  Powell  and  his  business 
partner,  Gregory  Zappala,  bought  land 
and  contracted  with  Mericle  through  their 
company,  PA  Child  Care  (PACC),  to  con- 
struct the  juvenile  detention  center. 

Once  completed,  Conahan,  who  was 
the  President  Judge  of  Luzerne  County, 
entered  into  a $1,314  million  “Placement 
Guarantee  Agreement”on  January  29,2002 
between  the  county  and  PACC.  From  that 


kind  of  remember  how  much  they’ve  lost.” 

Montgomery’s  attorneys  filed  a peti- 
tion for  a writ  of  actual  innocence  with  the 
Virginia  Court  of  Appeals  last  December, 
but  in  March  2013  asked  the  court  to  de- 
lay hearing  the  case  until  after  the  perjury 
charges  against  Coast  are  resolved, 

Sources:  Associated  Press,  Richmond  Times- 
Dispatch,  www.wtkr.com,  Hufpngton  Post 


point  on,  Ciavarella  often  denied  children 
who  came  before  his  court  of  their  right  to 
counsel  and  disproportionately  sentenced 
them  to  terms  of  juvenile  detention,  even 
for  minor  offenses. 

For  their  assistance  in  helping  construct 
PACC’s  juvenile  facility,  Conahan  and 
Ciavarella  arranged  to  receive  a $997,600 
payment  from  PACC.  To  conceal  the 
payment,  a backdated  “Registration  and 
Commission  Agreement”  was  created  that 
indicated  Mericle  was  receiving  a broker’s 
fee.  Mericle  transferred  $610,000  of  the 
“broker’s  fee”  to  an  attorney’s  trust  account; 
it  was  then  transferred  to  an  account  for 
Beverage  Marketing  of  PA,  which  was 
owned  by  other  parties  but  controlled  by  the 
two  judges.  From  there  a number  of  wire 
transfers  were  made  to  numerous  bank  ac- 
counts, designed  to  hide  the  payments,  and 
fraudulent  entries  were  made  in  the  books 
and  records  of  Beverage  Marketing. 

The  financial  success  of  PACC’s  juve- 
nile facility  led  Powell  and  Zappala  to  build 
another  juvenile  detention  center  in  western 
Pennsylvania.  Their  new  company,  Western 
PA  Child  Care  (WPACC),  also  contracted 
with  Mericle  to  construct  the  facility.  Upon 
the  completion  of  the  detention  center 
in  July  2005,  a $1  million  payment  was 
made  to  Conahan  and  Ciavarella  through 
Pinnacle  Group  of  Jupiter  LLC,  another 
company  owned  by  others  but  controlled 
by  the  judges. 

They  also  received  a $150,000  payment 
when  a PACC  expansion  project  was  com- 
pleted, and  from  February  2003  to  January 
1,  2007  the  judges  received  hundreds  of 
thousands  of  dollars  from  Powell  for  their 
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actions  related  to  PACC  and  WPACC. 
Again,  the  payments  went  through  a maze 
of  transfers  and  fraudulent  records  designed 
to  conceal  them. 

When  the  county-run  detention  center 
was  effectively  closed  due  to  budget  reduc- 
tions, in  late  2007  Conahan  and  Ciavarella 
helped  push  through  a contract  worth  about 
158  million  for  juvenile  offenders  to  be 
housed  at  PACC  and  WPACC.  Ciavarella 
would  order  youths  to  serve  time  in  deten- 
tion even  when  the  Juvenile  Probation 
Officers  (JPOs)  recommended  against  that 
action.  In  some  cases  he  pressured  JPOs  to 
change  their  recommendations,  and  he  often 
denied  or  discouraged  legal  representation 
for  juvenile  offenders.  [See:  PLN,  June  2010, 
p.26;  Nov.  2009,  p.42;  May  2009,  p.20]. 

According  to  the  Philadelphia-based 
Juvenile  Law  Center,  “Over  50  percent  of 
the  children  who  appeared  before  Ciavarella 
lacked  legal  representation;  60  percent  of 
these  children  were  removed  from  their 
homes.  Many  of  them  were  sent  to  one  or 
both  of  the  two  facilities  at  the  center  of  the 
corruption  scandal.” 

Ciavarella  was  sentenced  to  28  years 
in  federal  prison  on  August  11, 2011  after 
a jury  convicted  him  of  12  counts  of  rack- 
eteering, bribery  and  conspiracy.  He  was 
acquitted  of  27  other  counts.  Conahan 
cooperated  with  prosecutors  and  pleaded 
guilty  in  2009  to  racketeering  conspiracy 
charges.  He  was  sentenced  to  17%  years  in 
federal  prison  on  September  23,2011.  [See: 
PLN,  Nov.  2011,  p.14], 

Powell  was  sentenced  on  November  4, 
2011  to  18  months  in  federal  prison  after 
pleading  guilty  to  misprision  of  a felony 
and  accessory  after  the  fact  to  conspiracy 
to  commit  income  tax  evasion,  plus  one 
year  on  supervised  release  and  a $60,000 


fine.  [See:  PLN,  May  2012,  p.28].  Mericle 
pleaded  guilty  to  misprision  of  a felony;  he 
has  not  yet  been  sentenced. 

The  Pennsylvania  Supreme  Court, 
which  had  initially  declined  to  intervene 
when  the  Luzerne  County  scandal  was 
brought  to  its  attention,  eventually  over- 
turned thousands  of  convictions  in  juvenile 
court  cases  handled  by  Ciavarella. 

In  April  2012,  Pennsylvania’s  General 
Assembly  passed  two  laws  (Senate  Bills  815 
and  818)  intended  to  ensure  the  abuses  that 
occurred  in  Luzerne  County  would  not  hap- 
pen again.  In  most  cases,  juvenile  offenders 
and  their  families  will  no  longer  be  able  to 
waive  the  right  to  counsel  in  juvenile  court 
proceedings;  also,  judges  must  provide  a 
written  statement  of  reasons  for  dispositions 
in  juvenile  court  cases,  and  when  detention 
is  ordered,  shall  “also  state  the  name  of  the 
specific  facility,  or  type  of  facility,  to  which 
the  child  will  be  committed.. .’’as  well  as  the 
court’s  “findings  and  conclusions  of  law  that 
formed  the  basis  of  its  decision.” 

A class-action  lawsuit  filed  by  juvenile 
offenders  and  their  parents  who  were  vic- 
timized by  the  Luzerne  County  bribery/ 
conspiracy  scheme,  which  was  dubbed  the 
“kids  for  cash”  scandal,  raised  a number  of 
claims  - including  Racketeer  Influenced 
and  Corrupt  Organizations  (RICO)  claims 
- against  Powell,  Conahan,  Ciavarella, 
Mericle,  PACC,  WPACC,  Mericle  Con- 
struction and  other  defendants. 

The  $17.75  million  settlement, reached 
with  Mericle  and  Mericle  Construction, 
was  approved  by  the  district  court  on  De- 
cember 14, 2012.  Basic  settlement  payments 
include  $500  for  each  juvenile  adjudicated 
by  Ciavarella  but  not  incarcerated;  $1,000 
each  for  juveniles  placed  in  detention  cen- 
ters other  than  PACC  or  WPACC;  and 


$5,000  for  each  youth  placed  in  PACC  or 
WPACC.  Various  enhancements  can  in- 
crease the  amount  of  the  settlement  awards, 
such  as  the  juvenile’s  age  and  whether  they 
suffered  physical  injury,  illness,  or  emotional 
or  psychological  trauma. 

Of  the  $17.75  million  settlement, 
$4,335,000  was  allocated  to  attorneys’ fees 
and  costs.  The  class  members,  numbering 
over  3 ,000,  were  represented  by  the  Juvenile 
Law  Center  and  the  law  firm  of  Hangley 
Aronchick  Segal  Pudlin  & Schiller.  Claims 
against  the  other  defendants  remain  pend- 
ing. See:  Wallace  v.  Powell,  U.S.D.C.  (M.D. 
Penn.),  Case  No.  3:09-cv-00286-ARC. 

Additional  sources:  www.thetimes-tribune. 
com,  www.fox43.com, www.jlc.org,  www. 
post-gazette,  com 
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Ex-Felons  are  About  to  Get  Health  Coverage 


Newly  freed  prisoners  tradition- 
ally  walk  away  from  the  penitentiary 
with  a bus  ticket  and  a few  dollars  in  their 
pockets.  Starting  in  January  2014,  many  of 
the  650,000  prisoners  released  from  prison 
each  year  will  be  eligible  for  something  else: 
health  care  by  way  of  Medicaid,  thanks  to 
the  Affordable  Care  Act  (AC A). 

A sizeable  portion  of  the  nearly  5 
million  ex-offenders  who  are  on  parole  or 
probation  at  any  given  time  will  also  be 
covered. 

The  expansion  of  Medicaid,  a key  pro- 
vision of  the  health  care  reform  law,  is  the 
main  vehicle  for  delivering  health  insurance 
to  former  prisoners. 

Researchers  and  those  who  advocate 
on  behalf  of  ex-convicts  hail  the  change 
as  monumental,  saying  it  will  help  address 
the  generally  poor  health  of  ex-offenders, 
reduce  medical  costs  and  possibly  keep 
them  from  sliding  back  into  crime. 

“It  potentially  revolutionizes  the  crimi- 
nal justice  system  and  health  system,”  said 
Faye  Taxman,  a health  services  criminolo- 
gist at  George  Mason  University.  “We  now 
have  a golden  opportunity  to  develop  and 
implement  quality  interventions  to  both 
improve  health  outcomes  for  this  popula- 
tion and  also  reduce  the  rate  of  criminal 
activity.” 

Expanding  Coverage 

Medicaid  is  the  federal-state  health 
insurance  partnership  for  the  poor.  Under 
federal  law,  states  must  provide  Medicaid 
to  children,  pregnant  women  and  disabled 
adults  who  fall  below  certain  income 
thresholds.  The  states  are  not  now  required 
to  extend  Medicaid  to  adults  under  65 
who  are  not  pregnant  or  disabled.  A small 
minority  of  states  does  so;  most  states  do 
not. 

Since  most  recently- released  prisoners 
are  not  pregnant  or  disabled,  the  vast  major- 
ity of  them  do  not  have  Medicaid  or  health 
insurance  of  any  kind.  As  a result,  studies 
show,  many  do  not  receive  treatment  for 
chronic  conditions  or  continue  on  medica- 
tions prescribed  in  prison.  They  also  do  not 
generally  see  primary  care  doctors,  relying 
instead  on  emergency  rooms,  an  expensive 
way  of  delivering  medical  care. 

The  ACA  could  change  that.  Begin- 


by  Michael  Ol  love 

ning  in  January,  states  that  agree  to  the 
Medicaid  expansion  will  be  required  to 
provide  Medicaid  to  all  non-elderly  low- 
income  adults.  [See:  PL/V,Jan. 2013, p. 40]. 
For  the  first  time,  many  of  the  5 million 
ex-offenders  on  parole  or  probation  will 
be  eligible  for  such  medical  assistance.  It 
applies  to  those  released  from  either  state 
or  federal  prisons.  The  exceptions  will  be 
former  prisoners  living  in  those  states  that 
currently  have  limited  Medicaid  eligibility 
for  adults  and  that  ultimately  opt  out  of  the 
Medicaid  expansion,  a choice  accorded  the 
states  in  the  U.S.  Supreme  Court’s  ACA 
ruling  last  June.  [ National  Federation  of 
Independent  Business  v.  Sebelius,  132  S.Ct. 
2566  (2012)]. 

Ex-cons  with  jobs  who  make  too 
much  money  to  be  eligible  for  Medicaid 
could  still  qualify  for  federal  tax  credits 
to  purchase  health  insurance  through  the 
new  state  exchanges.  Under  the  ACA,  like 
everyone  else,  they  will  be  required  to  have 
health  insurance  of  some  kind  starting  next 
January. 

A Sicker  Population 

Although  extending  benefits  to  ex- 
offenders  may  not  be  the  most  popular 
aspect  of  the  ACA,  the  expansion  to  ex-cons 
is  seen  as  significant  because  this  popula- 
tion is  generally  in  worse  health  than  the 
overall  population.  They  have  higher  rates 
of  chronic  and  infectious  diseases  (in  par- 
ticular, asthma,  hypertension,  tuberculosis, 
diabetes,  hepatitis  and  HIV/AIDS),  ad- 
diction and  mental  illness.  Those  ailments 
and  the  lack  of  treatment  on  the  outside 
contribute  to  the  high  mortality  rate  among 
former  prisoners  noted  in  a 2007  study 
published  in  The  New  England  Journal  of 
Medicine. 

The  study  found  that  in  the  first  two 
weeks  after  release,  the  rate  of  death  among 
former  prisoners  was  more  than  12  times 
greater  than  the  rate  for  the  general  public. 
The  leading  causes  of  death  for  the  ex-cons 
were  drug  overdose  and  cardiovascular 
disease. 

Health  insurance  coverage  for  ex- 
prisoners by  way  of  Medicaid  should  help 
reduce  high  mortality,  researchers  say.  Given 
the  high  rate  of  addiction  and  mental  illness 
among  ex-prisoners,  another  vital  law  that 


helps  them  is  the  federal  Mental  Health 
and  Addiction  Equity  Act,  which  requires 
health  insurers  to  provide  benefits  for  men- 
tal health  and  substance  treatment  that  are 
on  par  with  those  they  offer  for  medical  and 
surgical  services. 

The  corrections  system  is  obligated  to 
provide  prisoners  with  health  care,  both 
physical  and  mental.  New  prisoners  usually 
receive  health  screenings  early  in  confine- 
ment. Although  the  quality  of  treatment 
varies  across  states,  prison  affords  the  best 
health  care  for  many  prisoners  that  they’ve 
received  in  their  lives. 

Many  of  the  650,000  prisoners  released 
next  year  will  be  eligible  for  Medicaid.  To 
ensure  continuity  of  care,  researchers  and 
advocates  are  urging  states  to  help  these 
prisoners  enroll  in  Medicaid  and  link  them 
to  health  care  providers  before  they  walk 
through  the  prison  gates. 

“When  people  are  on  their  own,  the 
likelihood  of  them  taking  that  first  step  is 
not  high,”  said  Paul  Samuels,  president  of 
the  Legal  Action  Center,  which  advocates 
for  those  with  histories  of  addiction,  HIV/ 
AIDS  or  criminal  records.  “Their  lives  are 
very  disordered.  Many  don’t  have  an  ID, 
so  enrolling  in  programs  can  be  very  dif- 
ficult.” 

New  York,  Oklahoma,  Florida,  Illi- 
nois and  California  are  among  the  states 
that  already  have  pre-release  programs 
aimed  at  connecting  at  least  some  outgo- 
ing prisoners  with  Medicaid.  Some  states, 
including  New  York,  are  also  investigat- 
ing ways  of  connecting  ex-prisoners 
with  full-service  medical  homes  that 
coordinate  health  care  services  to  manage 
patients’  care. 

“The  states  that  get  out  ahead  of  this, 
they’re  going  to  have  fewer  people  incarcer- 
ated and  healthier  societies,”  said  Joshua 
Rich,  a professor  of  medicine  and  com- 
munity health  at  Brown  University,  who 
studies  the  health  of  ex-offenders. 

The  Medicaid  expansion  will  apply 
to  prisoners  getting  out  of  jails  as  well 
as  penitentiaries,  although  the  turnover 
in  jails  is  much  faster  with  fewer  pre- 
release programs.  Those  getting  out  of 
jail  may  be  eligible  for  Medicaid,  but 
they  may  have  to  find  their  way  to  it 
themselves. 
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Long-term  Impact 

Improved  health  can  also  afford 
former  prisoners  better  prospects  in  the 
outside  world.  “Lots  of  times  when  people 
come  up  on  supervised  release,  part  of  the 
conditions  for  their  release  is  that  they 
find  employment,”  said  Anita  Marton, 
deputy  director  of  the  Legal  Action  Center. 
“We  find  people  who  try  to  engage  in  job 
searches  but  their  illnesses  prevent  them 
from  being  able  to  succeed,  whether  it’s 
because  of  untreated  addiction,  HIV  or 
mental  illness.” 

Treatment  might  not  only  help  them 
land  jobs  but  also  keep  them  from  a return 
trip  to  prison.  Addicts  who  no  longer 
use  drugs  no  longer  need  to  be  involved 
in  illegal  activities  to  finance  their  habit. 
Those  with  mental  illness  who  are  taking 
medication  or  seeing  therapists  are  less 
likely  to  act  out  in  ways  that  land  them 
back  behind  bars.  Research  has  shown 
that  health  care,  particularly  in  the  areas 
of  substance  abuse  and  mental  illness, 
reduces  the  likelihood  of  ex-offenders 
returning  to  prison. 

Researchers  and  advocacy  groups  say 


the  benefits  of  providing  health  care  to 
ex-felons  do  not  end  with  the  ex-felons 
themselves.  Prisons  have  high  rates  of  hepa- 
titis C,  HIV  and  tuberculosis.  Untreated 
former  prisoners  carry  those  diseases  into 
communities  on  the  outside  and  spread 
those  infections. 

Health  treatment  could  reduce  the 
infection  rates  in  the  areas  where  ex-felons 
tend  to  settle.  Since  prison  populations 
are  disproportionately  high  in  African- 
American  and  Hispanic  populations,  the 
Medicaid  expansion  to  former  prisoners 
could  also  reduce  the  health  disparities 
among  those  groups. 

And  finally,  if  former  prisoners  are 
linked  up  with  primary  care  provid- 
ers or  community  health  centers,  they 
may  turn  to  emergency  rooms  less  for 
their  health  care  needs,  which  would 
contribute  to  an  overall  reduction  in 
medical  costs. 

7Z ns  article  was  originally  published  on  April 
5, 2013  by  Stateline , a publication  of  The  Pew 
Charitable  Trusts  (www.pewstates.org/proj- 
ects/stateline);  it  is  reprinted  with  permission 
of  the  author. 
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CCA  Admits  to  Falsified  Staffing  Records, 
Violating  Contract  with  Idaho  DOC 


On  April  ii,  2013,  the  Idaho 
Department  of  Correction  (IDOC) 
announced  that  Corrections  Corporation  of 
America,  the  nation’s  largest  for-profit  pris- 
on firm,  had  acknowledged  that  employees 
at  the  CCA-operated  Idaho  Correctional 
Center  (ICC)  falsified  staffing  records  from 
at  least  May  through  November  2012.  As  a 
result,  the  state  paid  the  company  for  almost 
4,800  staffing  hours  for  vacant  positions 
during  that  time  period. 

According  to  a review  of  ICC  shift 
logs  obtained  by  the  Associated  Press,  some 
CCA  employees  were  falsely  listed  as  hav- 
ing worked  24, 36  and  even  48  continuous 
hours. 

In  January  2013,  attorneys  for  prison- 
ers housed  at  the  ICC  filed  an  amended 
complaint  in  federal  court  that  alleged 
CCA  officials  had  falsified  staffing  records 
to  conceal  chronic  understaffing.  The 
prisoners  claimed  that  fewer  employees 
were  on  duty  at  the  time  of  prisoner- 
on-prisoner  assaults  than  the  number 
reflected  on  shift  logs.  The  lawsuit  also 
contends  that  CCA  staff  collaborated 
with  ICC  gang  members  in  order  to 
maintain  control  at  the  facility.  See:  Cas- 
tillon  v.  CCA,  U.S.D.C.  (D.  Idaho),  Case 
No.  l:12-cv-00559-EJL. 

“[E]mployees  were  being  placed  on  the 
shift  schedule  who  were  not  present  within 
the  building  or  who  were  actually  work- 
ing in  other  areas  and  in  some  cases  were 
no  longer  employees  of  CCA,”  stated  T.J. 
Angstman,  one  of  the  attorneys  represent- 
ing the  prisoners.  “This  was  being  done  to 
fraudulently  show  the  State  of  Idaho  that 
ICC  was  fully  staffed  when  in  fact  it  was 
not  and  to  hide  culpability  for  the  injuries 
suffered  by  the  plaintiffs.” 

The  following  month,  the  IDOC 
announced  that  it  had  asked  the  Idaho 
State  Police  “to  review  whether  a criminal 
investigation  was  warranted  after  discov- 
ering significant  discrepancies  in  ICC’s 
staffing  records.”  Idaho’s  contract  with 
CCA  requires  “specific  staffing  levels  to 
ensure  the  safe  operation  of  the  2,060-bed 
prison,”  according  to  IDOC  Director  Brent 
D.  Reinke. 

In  fact,  CCA  has  a well-documented 
track  record  of  failing  to  ensure  the  safe 
operation  of  the  Idaho  Correctional  Center. 


Video  footage  of  prisoner  Hanni  Elabed 
being  viciously  assaulted  by  another  pris- 
oner while  CCA  guards  watched  from  a 
control  room  but  did  not  intervene  made 
national  headlines  in  November  2010.  CCA 
had  objected  to  the  release  of  the  videotape 
by  the  Associated  Press,  claiming  that  it 
posed  “an  unnecessary  security  risk  to  our 
staff,  the  inmates  entrusted  to  our  care,  and 
ultimately  to  the  public.” 

Following  the  release  of  the  video,  U.S. 
Attorney  Wendy  Olson  said  the  FBI  was 
investigating  whether  CCA  employees  had 
violated  the  civil  rights  of  ICC  prisoners. 
Elabed  filed  a federal  lawsuit  against  CCA, 
which  settled  under  confidential  terms. 
[See:  PLN,  Feb.  2012,  p.30]. 

Separately,  the  ACLU  of  Idaho 
pursued  a class-action  suit  against  CCA 
seeking  injunctive  relief  due  to  rampant 
violence  at  the  ICC;  the  facility  was  known 
as  a “gladiator  school”  due  to  the  high 
number  of  violent  incidents.  The  lawsuit 
settled  in  September  2011  with  CCA 
agreeing  to  a number  of  policy  changes, 
including  compliance  with  contractual 
staffing  levels,  increasing  the  number  of 
employees  at  the  facility,  investigating 
claims  of  staff  failing  to  protect  prisoners 
from  violence,  and  preparing  a report  on 
prisoner-on-prisoner  assaults.  See:  Kelly 
v.  CCA,  U.S.D.C.  (D.  Idaho),  Case  No. 
l:ll-cv-00185-EJL. 

According  to  an  August  7,  2008  re- 
port by  IDOC  investigator  Tim  Higgins, 
known  as  the  Higgins  report,  “Since  the 
beginning  of  2008,  incidents  of  violence 
at  the  Idaho  Correctional  Center  has  [sic] 
steadily  increased  to  the  point  that  there 
are  four  incidents  for  every  one  that  occurs 
in  the  rest  of  the  Idaho  state  operated facilities 
combined" (emphasis  added). 

CCA  designated  the  Higgins  report 
“Confidential”  and  “Attorneys’  eyes  only” 
in  the  Kelly  litigation.  After  Prison  Le- 
gal News  obtained  an  unredacted  copy 
of  the  Higgins  report  from  the  IDOC 
pursuant  to  a public  records  request,  CCA 
complained  to  state  officials.  As  a result,  a 
Deputy  Attorney  General  contacted  PLN 
in  November  2012  and  requested  that  PLN 
“promptly  remove  the  unredacted  copies  [of 
the  report]  from  any  websites  that  you  have 
caused  them  to  be  posted....”  Prison  Legal 


News  declined  to  remove  the  full  Higgins 
report,  which  remains  available  on  PLN’s 
website. 

With  respect  to  its  admission  that 
ICC  employees  had  falsified  staffing 
records,  CCA  issued  a press  release  on 
April  11,  2013  saying  it  would  compen- 
sate the  state  for  the  vacant  staff  positions 
and  “take  appropriate  disciplinary  action” 
against  the  ICC  staff  members  involved. 
CCA  downplayed  the  fraudulent  records, 
merely  stating  “there  were  some  inac- 
curacies.” 

CCA  further  said  “[t]he  unverified 
hours  represent  a fraction  of  the  total 
staffing  requirements,  and  there  was  no 
apparent  increase  in  violence  or  other 
security  incidents  during  the  period  in 
question.”  However,  the  company  did  not 
address  the  length  of  time  that  understaff- 
ing - concealed  by  falsified  staff  records 
- had  occurred  at  the  ICC,  and  whether 
such  understaffing  had  contributed  to 
the  excessive  violence  at  the  facility  that 
led  to  the  class-action  suit  filed  by  the 
ACLU,  the  assault  on  Hanni  Elabed  and 
the  levels  of  violence  noted  in  the  Hig- 
gins report. 

“Based  on  the  findings  by  the  IDOC 
and  CCA’s  own  admissions,  every  single 
jurisdiction  that  contracts  with  CCA  should 
conduct  an  audit  to  ensure  contractual 
compliance  and  adequate  staffing  at  facili- 
ties operated  by  the  company,”  stated  PLN 
managing  editor  Alex  Friedmann,  who 
also  serves  as  president  of  the  Private  Cor- 
rections Institute  - a non-profit  watchdog 
organization  that  opposes  prison  privati- 
zation. “CCA  has  a lengthy  track  record 
of  understaffing  and  high  staff  turnover, 
resulting  in  incidents  such  as  riots,  assaults 
and  hostage  situations  that  threaten  pub- 
lic safety.  This  is  likely  the  tip  of  a larger 
iceberg.” 

The  State  of  Idaho  pays  CCA  almost 
$30  million  per  year  to  operate  the  ICC 
under  a contract  that  expires  on  June  30, 
2014.  The  contract  provides  for  two  two- 
year  extensions.  PI 

Sources:  Private  Corrections  Institute  press 
release  (April  12,  2013),  CCA  press  release 
(April  11,  2013),  www. spokesman,  com, 
www.  blogs,  barro  ns.  com 
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Utah:  Private  Company  Offers  to  Pick  Up  Prison  Tab 


ONE  OF  THE  BIG  EFFORTS  BY  THE  2OI3 
Utah  legislature  was  authorizing  the 
Prison  Relocation  and  Development  Au- 
thority to  start  taking  proposals  to  relocate 
the  Utah  State  Prison  in  Draper  and  unlock 
the  prime  real  estate  underneath  it  for  com- 
mercial development.  While  estimates  put 
the  long-term  benefit  in  the  billions,  the 
upfront  bill  for  taxpayers  could  be  as  high 
as  $600  million. That’s  a cost  lawmakers  say 
could  be  made  up  in  savings  with  a modern 
prison,  or  possibly  by  diverting  sales  tax 
from  the  construction  back  into  the  project 
instead  of  city  and  county  coffers. 

But  what  if  the  state  didn’t  have  to  pay 
anything  for  the  massive  relocation  proj- 
ect? According  to  documents  City  Weekly 
obtained  through  a government  records 
request,  one  company  has  offered  to  pick 
up  the  entire  bill  for  the  state. 

Corrections  Corporation  of  America 
(CCA),  a company  that  touts  itself  as 
the  nation’s  largest  and  most  experienced 
private  prison  operator,  gave  a letter  to  the 
Utah  Prison  Relocation  and  Development 
Authority  (PRADA)  on  November  6,2012, 
offering  to  finance  the  entire  relocation  and 
construction  project  in  exchange  for  run- 
ning the  prison  and  being  paid  for  the  beds 
filled  daily  by  prisoners  in  the  system. 

The  offer  came  as  a surprise  to  lawmak- 
ers like  Rep.  Mike  Noel,  who,  in  the  2013 
legislative  session,  tried  to  bar  the  state 
from  even  considering  privatizing  prison 
operations  for  fear  that  it  would  incentivize 
a company  to  treat  prisoners  like  commodi- 
ties instead  of  human  beings. 

It’s  a charge  that  is  shared  not  only  by 
conservative  firebrands  like  Noel,  but  also 
sign-waving  and  megaphone- toting  activists 
like  Nathan  Goodman  of  the  Salt  Lake  City 
Prison  Divestment  Campaign.  “This  is  the 
sort  of  deal  that  comes  with  a wide  range  of 
moral  hazards,”  Goodman  says,  pointing  out 
that  CCA’s  bottom  line  is  invested  in  mass 
incarceration.  “The  company’s  own  records 
state  that  their  profits  will  be  hurt  if  [legisla- 
tion is  passed]  advancing  serious  reform  of 
sentencing  or  parole  policies.” 

The  PRADA  board  was  formed  in  the 
2011  legislative  session  to  accept  “requests 
for  information”  about  the  costs  and  benefits 
of  relocating  the  prison  and  developing  the 
land  it  rests  on.  In  the  2013  session,  Sen. 


by  Eric  S.  Peterson 

Scott  Jenkins  passed  Senate  Bill  72,  which 
allows  PRADA  to  specifically  accept  “re- 
quests for  proposals”  - i.e.,  more  concrete 
bids  on  the  costs  of  relocating  the  prison. 
The  bill  surprised  many  when  it  advanced 
from  the  Senate  floor  after  a late-evening 
session  with  last-minute  language  added  to 
allow  the  new  authority  to  accept  proposals 
for  the  private  operation  of  the  prison. 

In  its  pitch,  CCA  says  it’s  been  in  the 
private  corrections  business  since  1983, 
managing  61  federal  and  state  correctional 
facilities  “with  a total  design  capacity  of 
approximately  91,000  prison  beds  located 
in  20  states  and  the  District  of  Columbia.” 
The  company  got  its  start  housing  a tor- 
rent of  new  prisoners  swept  up  in  the  war 
on  drugs,  which  began  in  the  early  1980s. 
CCA’s  2011  statement  to  investors  warned 
that  legislation  lowering  sentences  for 
nonviolent  offenders  and  the  legalization 
of  illegal  substances  could  pose  threats  to 
the  company’s  profitability. 

In  early  2012,  the  Huffington  Post 
reported  that  CCA  sent  letters  to  48  states 
offering  to  buy  their  prison  facilities  in 
exchange  for  long-term  contracts  that 
required  states  to  ensure  the  prisons  would 
be  at  least  90  percent  full.  The  letter  sent  by 
CCA  to  the  Utah  PRADA  board  appears 
to  offer  a similar  pitch  as  the  2012  letters 
sent  to  states  reported  in  the  Huffington 
Post  article,  though  it  did  not  specifically 
discuss  contract  terms. 

Most  lawmakers  supported  the  option 
of  accepting  proposals  for  private  operation 
of  the  prison  in  order  to  be  flexible  with 
the  project,  but  many  are  highly  skeptical. 
Noel,  who  led  an  unsuccessful  attempt  to 
rule  out  privatization  in  the  recent  session, 
says  for-profit  prisons  have  no  incentive  to 
rehabilitate  prisoners  and  reduce  recidivism 
- the  rate  at  which  released  prisoners  offend 
again  and  are  sent  back  into  corrections. 

“I  believe  in  redemption,”  Noel  says. 
“I’ve  got  a reputation  for  being  a real  hard- 
ass,  but  in  reality,  I’m  a pretty  soft-hearted 
guy  when  it  comes  to  people.”  Noel  says 
that  private  facilities  can  be  run  efficiently, 
but  that  they  add  to  costs  in  the  long  run  if 
they  fail  to  rehabilitate  offenders. 

“If  we  don’t  have  programming  to 
change  individuals,  then  you’re  just  going 
to  keep  getting  the  same  thing,  you’re  going 


to  have  a revolving  door,”  Noel  says. 

CCA  spokesman  Mike  Machak, 
however,  writes  via  e-mail  that  the  com- 
pany is  dedicated  to  rehabilitation.  “It  is 
our  responsibility  to  help  inmates  develop 
the  life  skills  and  values  they  need  to  be 
more  productive  members  of  society  once 
released, ’’Machak  writes,  pointing  out  that 
CCA  employs  63  full-time  chaplains  and 
helps  3,000  prisoners  receive  their  GEDs 
every  year. 

Noel  also  worries  cost  efficiencies  in 
running  a prison  could  come  back  to  bite 
taxpayers  if  shortcuts  result  in  lawsuits. 

It’s  a point  stressed  by  activist  Good- 
man, who  says  that  CCA  has  faced  numerous 
lawsuits.  One  lawsuit  was  filed  in  201 1 after 
a guard  at  a CCA  facility  in  Arizona  ha- 
rassed a transgender  prisoner  and  forced 
her  to  ingest  a cup  of  the  guard’s  own  se- 
men. CCA  settled  that  lawsuit  in  February 
2013 . CCA  also  settled  a 2010  lawsuit  with 
the  American  Civil  Liberties  Union  on 
behalf  of  prisoners  in  an  Idaho  facility  who 
claimed  mismanagement  of  the  prison  led 
to  so  much  gang  violence  that  they  dubbed 
the  facility  the  “gladiator  school.” 

Sen.  DanieMhatcher  sat  on  the  previ- 
ous PRADA  board  and  hopes  to  keep  his 
seat  on  the  board  when  new  appointments 
are  made,  so  he  can  be  sure  to  fight  efforts 
toward  privatization.  Still,  he  recognizes 
that  prison  relocation  won’t  happen  if  law- 
makers can’t  finance  the  project  in  a way 
that  doesn’t  burden  taxpayers.  CCA  makes 
a tempting  offer  in  its  letter,  arguing  that 
as  of  September  30,  2012,  the  company 
had  $59.2  million  in  cash  and  $124  mil- 
lion available  in  capital-credit  financing. 
CCA  also  has  out-of-state  housing  which 
Utah  could  use  to  place  prisoners  during 
construction  of  a new  prison. 

But  Thatcher  worries  that  “you  get 
what  you  incentivize,”  and  if  there’s  a profit 
to  be  made  in  filling  jail  cells,  then  lobbyists 
will  seek  to  have  more  “get-tough”  crime 
laws  passed  that  will  unfairly  bring  the  gavel 
down  on  Utah  citizens. 

CCA’s  Machak  says  that  claim  is  un- 
fair, given  a “strictly  enforced  and  clearly 
defined”  company  policy  against  lobbying 
that  could  affect  the  length  of  prisoners’ 
incarceration.  Thatcher,  however,  says  it’s  a 
danger  in  general  when  the  state  does  busi- 
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ness  with  the  private  prison  industry.  ing  to  over-criminalize  and  over-sentence  This  article  was  originally  published,  by  the 

“All  I have  to  do  is  show  the  data  that  every  damn  thing  in  the  universe, ’’Thatcher  Salt  Lake  City  Weekly  ( www.  city  weekly. 
any  time  a state  privatizes  corrections,  the  says.  “I’m  actually  working  on  exactly  the  net)  on  April  3,  2013;  it  is  reprinted  with 
first  thing  that  pops  up  is  a lobby  group  try-  opposite  of  that.  ” FI  permission. 

Iowa  Sex  Offender  Special  Sentence  Provisions  Interpreted: 
Time-Served  Credit,  but  Not  Earned-Time,  Reduces  Revocation  Term 


The  Iowa  Supreme  Court  held  on 
May  4, 2012  that  earned-time  credit  for 
good  behavior  accelerates  the  completion 
of  a ten-year  special  sentence  but  does  not 
reduce  a release  revocation  term.  The  Court 
further  held  that  time  served  in  jail  pending 
a release  revocation  hearing  (jail-time)  must 
be  applied  to  reduce  the  revocation  term. 

In  2005,  the  Iowa  legislature  created  sex 
offender  “special  sentence”  provisions.  “In 
addition  to  any  other  punishment  provided 
by  law,”  sex  offenders  convicted  of  a misde- 
meanor or  class  D felony  must  be  sentenced  to 
a ten-year  “special  sentence. ’’Those  convicted 
of  a class  C felony  or  greater  offense  receive  a 
“special  sentence”  of  life.  The  offender  begins 
serving  the  special  sentence  “as  if  on  parole.” 

However,  the  Iowa  Department  of  Cor- 
rections (IDOC)  can  impose  “a  revocation  of 
release,”  in  which  case,  “unlike  revocation  of 
traditional  parole,  the  offender  is  not  incar- 
cerated for  his  remaining  sentence.  Instead, 
these  special  sentence  statutes  prescribe 
maximum  ‘revocation  of  release’  periods”  of 
two  years  for  the  first  revocation  and  five 
years  for  each  subsequent  revocation. 


In  October  2007,  an  Iowa  district 
court  convicted  Kris  Kolzow  of  several  sex 
offenses  and  sentenced  him  to  a seven-year 
suspended  prison  term.  He  was  placed  on 
probation  and  the  court  also  imposed  a 10- 
year  special  sentence,  to  commence  upon 
completion  of  his  probation. 

Kolzow  was  discharged  from  probation 
on  May  21,2009.  He  began  his  special  sen- 
tence eight  days  later,  but  was  arrested  for  a 
parole  violation  on  July  28, 2009. 

Kolzow  was  held  in  jail  or  a work  release 
center  from  July  28, 2009  until  his  January  11, 
2010  parole  revocation  hearing.  His  parole  was 
revoked  and  he  was  sentenced  to  a two-year 
revocation  period  to  be  served  at  the  IDOC’s 
Iowa  Medical  Classification  Center. 

The  IDOC  applied  earned-time 
credit  to  reduce  Kolzow ’s  ten-year  special 
sentence  but  did  not  apply  earned-time 
or  jail- time  credit  to  reduce  his  two-year 
release  revocation  term. 

Kolzow  challenged  the  IDOC’s  refusal 
to  apply  earned-time  and  jail- time  credit.  The 
district  court  agreed  that  Kolzow  was  entitled 
to  have  his  revocation  term  reduced  by  both 


earned-time  and  jail- time  credit  but  the  Iowa 
Court  of  Appeals  reversed,  holding  that  neither 
type  of  credit  applied  “because  the  ‘revocation 
of  release’ period  was  not  a sentence.”’ 

The  Iowa  Supreme  Court  affirmed 
with  respect  to  earned-time.  Noting  that 
the  interpretation  of  the  statute  was  a matter 
of  first  impression,  the  Court  held  that  “the 
operative  statutory  language  unambiguously 
provides  that  earned-time  credit  must  be 
applied  to  accelerate  the  end  of  the  ten-year 
special  sentence  in  IDOC  custody,  rather 
than  to  shorten  the  revocation  of  release 
periods  within  that  special  sentence.” 

The  Supreme  Court  reversed  as  to  the 
jail-time  credits,  however,  concluding  that  it 
“cannot  construe  the  plain  statutory  language 
in  a manner  that  permits  express  maximum 
periods  of  incarceration  to  be  exceeded,”  as 
the  denial  of  jail- time  credit  would  allow 
the  state  to  confine  offenders  beyond  the 
maximum  period  allowed  by  law. 

The  decision  of  the  Court  of  Appeals  was 
vacated,  and  the  district  court’s  judgment  was  af- 
firmed in  part  and  reversed  in  part.  See:  Kolzow 
v.  Iowa,  813  N.W.2d  731  (Iowa  2012).  FI 
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California:  Parole  Placement  of  Serial  Killer's 
Accomplice  in  Remote  County  Upheld 


On  March  13, 201 2, the  California 
Court  of  Appeal  upheld  a decision  by 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR)  to  place  Loren 
Herzog,  a high-profile  ofFender  who  had 
been  paroled,  in  a remote  county  rather  than 
the  county  where  he  last  resided  or  some 
other,  putatively  more  suitable  community. 
The  placement  decision  was  challenged 
by  the  city  and  county  to  which  Herzog 
had  been  paroled  on  the  grounds  that  his 
presence  was  not  in  the  best  interests  of 
the  public. 

Herzog,  46,  was  convicted  of  voluntary 
manslaughter  and  accessory  to  three  mur- 
ders committed  by  condemned  serial  killer 
Wesley  Shermantine,  Jr.  (aka  the  “speed 
freak  killer”).  In  July  2010,  two  months 
prior  to  the  scheduled  completion  of  Her- 
zog’s 14-year  prison  sentence,  the  CDCR 
began  the  process  of  considering  where 
to  parole  him.  Consistent  with  state  law, 
which  requires  that,  if  possible,  a parolee 
be  placed  in  the  county  of  his  or  her  last 
residence,  CDCR  officials  first  looked  into 
the  possibility  of  paroling  Herzog  to  San 
Joaquin  County.  When  17  victims  and  wit- 
nesses objected,  however,  they  were  forced 
to  look  elsewhere. 

The  CDCR  next  considered  placing 
Herzog  with  his  sister  in  Elk  Grove,  but 
that  city  was  within  35  miles  of  at  least 
one  of  the  objecting  victims,  and  thus, 
pursuant  to  statute,  Herzog  could  not  be 
paroled  there  either.  [For  more  on  the 
35-mile  residence  restriction  for  certain 
California  parolees,  see:  PLN,  April  2013, 
p.  51]. 

Eventually,  prison  officials  settled  on 
paroling  Herzog  to  Susanville  in  Lassen 
County,  to  a trailer  on  the  grounds  of  High 
Desert  State  Prison  under  highly  restric- 
tive conditions.  The  City  of  Susanville  and 
County  of  Lassen  filed  a petition  for  writ 
of  mandamus  to  remove  Herzog,  which  was 
granted  by  the  superior  court. 

On  appeal,  the  court’s  judgment  was 
reversed.  The  Court  of  Appeal,  Third 
District,  noted  that  1)  the  legislature  gave 
the  CDCR  exclusive  jurisdiction  and 
full  discretion  to  determine  a parolee’s 
placement;  and  2)  absent  an  abuse  of 
discretion,  neither  the  city,  the  county 
nor  the  court  could  interfere  with  the 


CDCR’s  parole-placement  decisions. 

On  the  record  before  it,  the  appel- 
late court  found  no  abuse  of  discretion 
by  CDCR  officials,  finding  that  they  had 
followed  the  requisite  statutory  mandates, 
handpicked  a living  situation  for  Herzog, 
and  then  tailored  it  to  maximize  security 
and  minimize  the  risk  to  the  local  popula- 
tion. Whether  another  community  could 
(or  would)  have  provided  a more  suitable 
placement  for  Herzog,  as  both  the  city  and 
county  contended,  was  beside  the  point.  So 
long  as  the  CDCR  did  not  abuse  its  discre- 
tion, its  decision  “must  stand,”  the  Court  of 
Appeal  concluded. 

PLN  readers  should  note  that  Herzog 
died  before  the  Court  of  Appeal’s  ruling. 
According  to  the  CDCR,  Herzog  hung 
himself  in  the  trailer  on  the  grounds  of 
High  Desert  State  Prison  in  January  2012. 
At  the  time  of  Herzog’s  suicide,  Sherman- 
tine, his  former  accomplice  who  now  sits  on 
death  row,  was  reportedly  cooperating  with 
law  enforcement  authorities  to  help  them 
locate  the  remains  of  additional  murder 


For  evidence  that  the  art  of  the 
slick-talking  conman  is  very  much 
alive,  witness  Guilford  County,  North 
Carolina. 

The  county’s  new  1100  million,  1,032- 
bed  lockup  in  downtown  Greensboro  was 
built  based  on  spurious  claims  that  the  jail 
population  would  increase  significantly. 
Voters  narrowly  approved  a bond  refer- 
endum for  the  new  jail  in  May  2008  after 
Guilford  County  SheriffB.J.  Barnes,  along 
with  court  officials  and  county  commission- 
ers, touted  a report  from  private  consultants 
that  insisted  the  jail  population  was  growing 
out  of  hand. 

More  than  four  years  later,  developers 
and  construction  workers  have  been  paid, 
new  guards  have  been  hired  and  there  is 
now  space  for  1,703  prisoners  among  Guil- 
ford County’s  three  detention  facilities.  But 
with  half  the  cells  in  those  lockups  sitting 
empty,  the  new  jail  stands  as  a giant  brick- 
and- mortar  boondoggle. 

“We  didn’t  need  a big  jail.  We  could 


victims.  Both  Herzog  and  Shermantine 
had  blamed  each  other  for  the  murders. 
Shermantine  was  reportedly  taken  on  a 
field  trip  by  FBI  agents  in  August  2012, 
to  tell  them  where  to  look  for  the  remains 
in  wells  and  shallow  graves  in  San  Joaquin 
and  Calaveras  counties.  In  January  2013, 
he  publicly  berated  the  FBI  for  digging  in 
the  wrong  place. 

The  media  speculated  that  Herzog 
chose  to  commit  suicide  rather  than  face 
the  prospect  of  a capital  trial  on  murder 
charges  if  additional  remains  of  the  duo’s 
victims  were  found.  Because  the  case  chal- 
lenging Herzog’s  parole  placement  involved 
a question  of  public  interest  that  was  likely 
to  recur,  the  Court  of  Appeal  exercised  its 
discretion  to  resolve  the  issues  raised  in  the 
case  despite  Herzog’s  death,  which  techni- 
cally rendered  the  matter  moot.  See:  City 
of  Susanville  v.  CDCR,  204  Cal.App.4th 
377, 138  Cal.Rptr.3d  721  (Cal.App.  3 Dist. 

2012).  P 

Additional  source:  www.recordnet.com 


have  added  300  or  400  cells,”  said  Skip 
Alston,  chairman  of  Guilford  County’s 
Board  of  Commissioners.  Building  the 
new  jail,  he  contended,  was  a way  for 
Sheriff  Barnes  to  expand  his  empire  and 
had  nothing  to  do  with  the  jail  popula- 
tion. “B.J.  wanted  it,”  Alston  said,  and  so 
it  was  built. 

Voters  were  told  by  Barnes  and  other 
proponents  to  rely  on  a report  prepared 
in  2005  by  consultants  Kimme  & As- 
sociates. The  report  predicted  that  the 
county’s  average  daily  jail  population, 
which  was  about  865  in  2005,  would 
exceed  1,000  by  2010  and  continue  to 
expand.  According  to  Kimme  & Associ- 
ates, the  only  option  - even  with  new 
jail  diversion  programs  and  changes  in 
the  court  system  - was  to  build  a new, 
expensive  detention  facility. 

Alston  and  County  Commissioner 
Carolyn  Coleman,  however,  were  suspicious 
of  the  report’s  findings.  Kimme  & Associ- 
ates was  hired  based  on  dire  jail  population 
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predictions  provided  by  Barnes,  who  had  his 
own  internal  report  from  1999  that  called 
for  a larger  jail  and,  thus,  increased  funding 
for  the  Sheriff’s  Office. 

“Any  time  you  hire  a consultant,  they’ll 
do  what  you  want,”  said  Coleman,  who  was 
never  in  favor  of  the  new  jail.  “Jails  and 
prisons  are  a major  industry.” 

Apparently,  not  enough  voters  listened 
to  Coleman’s  sage  advice,  nor  did  they 
know  that  Kimme  8c  Associates  isn’t  just 
a consulting  firm.  The  company  is  also  in 
the  business  of  helping  to  build  jails  “as  a 
specialist  design  consultant  to  the  client  or 
the  local  architect,”  according  to  the  firm’s 
website.  In  fact,  after  they  delivered  their 
report  to  the  Board  of  Commissioners, 
Kimme  & Associates  put  in  a bid  - covertly, 
under  the  names  of  two  partners  - to  con- 
struct the  new  facility. 

The  jail  was  instead  built  by  contrac- 
tors Balfour  Beatty  Construction  and  D.H. 
Griffin  Construction;  anticipated  to  cost 
$115  million,  it  came  in  under-budget  at 
a bargain  price  of  $100  million.  Which  is 
fortunate,  as  it  will  cost  an  estimated  $8.5 
million  per  year  to  operate.  The  facility 
opened  in  2012. 

“It’s  a sad  day  when  we  are  building 
a 1,000-bed  jail  because  we  might  need 
that  space  in  the  future,”  Coleman  said, 
“[yet]  we  don’t  build  schools  or  anything 
else  like  that.” 

Guilford  County’s  average  daily  jail 
population  is  currently  around  857  - even 
less  than  when  Kimme  & Associates  issued 
its  report  in  2005  - which  is  about  half  the 
number  of  jail  beds  the  county  now  has 
available.  As  of  September  2012,  the  new 
jail  held  only  557  prisoners. 

“[The  population]  has  gone  down,” 
acknowledged  Sheriff’s  Major  Debbie 


Montgomery,  who  oversees  operations  at 
the  new  jail,  “but  you  have  to  go  on  your 
best-educated  decision  about  the  prospec- 
tive outcome.” 

With  so  many  empty  beds,  Coleman 
and  Alston  expressed  concern  that  judges 
will  be  quick  to  incarcerate  offenders  who 
wouldn’t  have  been  sent  to  jail  in  the  past. 
“Anytime  you  have  a new  jail,  [judges]  will 
do  that,”  Alston  said. 

“If  you  build  it,  you  will  fill  it,”  Cole- 
man added. 

To  counter  such  a scenario,  in  Sep- 
tember 2012,  Coleman  and  fellow  County 
Commissioner  Paul  Gibson  assembled  a 
committee  of  judges,  public  officials  and 
law  enforcement  representatives  to  offer 
insights  on  ways  to  reduce  recidivism  and 
make  the  county’s  shrinking  jail  population 
even  smaller. 

“We  need  to  look  at  the  expenditure 
and  criminalization  ...  in  the  context  of 
how  human  service  agencies  have  been 
chopped  to  the  bone,”  observed  Legal  Aid 
attorney  Lewis  Pitts.  “I  am  disgusted  that 
we  have  a new  jail.  Let’s  be  certain  that  we 
don’t  fill  it.  Let  it  be  a symbol  of  the  need 
to  restructure  society.” 

But  in  case  the  committee  is  unsuc- 
cessful and  the  new  jail  fills  up,  Guilford 
County  taxpayers  can  rest  assured  that 
Sheriff  Barnes  will  work  on  another  hustle. 
After  all,  more  prisoners  will  require  more 
jail  guards,  which  means  more  money  for 
the  Sheriff’s  Office. 

“The  jail  population,”  Major  Mont- 
gomery said,  perhaps  hopefully,  “could  start 
climbing  again.”  FI 

Sources:  www.greensboro.rhinotimes.com, 
www.kimmeassociates. com,  www.yesweek.ly. 
com 
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Seventh  Circuit  Vacates  Summary  Judgment  for  Nutriloaf  Diet 


Recognizing  that  “anal  fissures” 
are  “no  fun  at  all,”  the  Seventh  Cir- 
cuit Court  of  Appeals  held  on  March  27, 
2012  that  Wisconsin  jail  officials  were 
not  entitled  to  summary  judgment  for 
imposing  an  exclusive  diet  of  Nutriloaf 
on  a prisoner. 

Milwaukee  County  Jail  (MCJ)  policy 
mandates  an  exclusive  diet  of  Nutriloaf  for 
any  state  prisoner  who  is  transferred  to  the 
MCJ  from  segregation,  even  if  his  behavior 
while  at  the  jail  is  exemplary. 

“Nutriloaf  (also  spelled  ‘nutraloaf ’)  is 
a bad-tasting  food  given  to  prisoners  as 
a form  of  punishment.”  It  “isn’t  a propri- 
etary food  like  Hostess  Twinkies  but,  like 
‘meatloaf’  or  ‘beef  stew’  [is]  a term  for  a 
composite  food  the  recipe  of  which  can  vary 
from  institution  to  institution,  or  even  from 
day  to  day  within  an  institution;  nutriloaf 
could  meet  requirements  for  calories  and 
protein  one  day  yet  be  poisonous  the  next 
if,  for  example,  made  from  leftovers  that 
had  spoiled.” 

Segregated  Wisconsin  state  prisoner 
Terrance  Prude  was  transferred  to  the  MCJ 
several  times  for  court  hearings.  Each  time 
he  was  housed  at  the  MCJ,  he  was  fed  noth- 
ing but  Nutriloaf.  His  second  stay  lasted  one 
week  and  his  third  stay  was  10  days. 

Prude  weighed  168  pounds  before  his 
second  and  third  transfers  to  the  MCJ. 
However,  “by  the  end  of  his  third  stay  he 
was  down  to  154  pounds:  he  had  lost  8.3 
percent  of  his  weight  as  a result  of  the  two 
stays.” 

“On  his  third  stay,  after  two  days  on  the 
Nutriloaf  diet,”  Prude  “began  vomiting  his 
meals  and  experiencing  stomach  pains  and 
constipation....  He  stopped  eating  Nutriloaf 
and  subsisted  for  the  eight  remaining  days 
of  his  stay  on  bread  and  water.” 

After  one  of  Prude’s  vomiting  epi- 
sodes, he  was  given  antacids  and  a stool 
softener.  A nurse  told  him  his  weight  loss 
was  “alarming.” 

When  Prude’s  painful  defecation  and 
bloody  stools  continued  after  his  return  to 
prison,  “he  was  diagnosed  with  an  anal  fis- 
sure” that  had  developed  while  he  was  held 
at  the  MCJ. 

Prude  filed  suit  in  federal  court,  al- 
leging that  MCJ’s  Nutriloaf- only  diet 
violated  the  Eighth  Amendment,  but  “the 
defendants  decided  to  defy  rather  than  to 
defend,”  the  Seventh  Circuit  wrote. 


“The  defendants’ response  to  [Prude’s] 
suit  has  been  contumacious,  and  we  are 
surprised  that  the  district  judge  did  not 
impose  sanctions,”  the  Seventh  Circuit  de- 
clared. “Defendants  ignored  the  plaintiff’s 
discovery  demands,  ignored  the  judge’s 
order  that  they  comply  with  those  demands, 
and  continued  their  defiance  even  after  the 
judge  threatened  to  impose  sanctions.  But 
the  judge  failed  to  carry  through  on  his 
threat,  so  the  threat  proved  empty.” 

The  defendants  eventually  moved  for 
summaryjudgment  but  offered  no  evidence 
except  “a  preposterous  affidavit  from  a 
sheriff’s  officer  who  is  also  an  assistant  chief 
of  a suburban  Wisconsin  fire  department. 
The  affidavit  states  only  ...  that  ‘Nutraloaf 
has  been  determined  to  be  a nutritious 
substance  for  regular  meals. ’The  defendants 
made  no  effort  to  qualify  him  as  an  expert 
witness.  As  a lay  witness,  he  was  not  autho- 
rized to  offer  hearsay  evidence  (‘has  been 
determined  to  be  ...  nutritious’). ’’Neverthe- 
less, the  district  court  granted  summary 
judgment  to  the  defendants. 

Prude  appealed  and  the  Seventh 
Circuit  reversed,  recognizing  that  deliber- 
ately withholding  nutritious  food  or  serving 
“tainted  or  otherwise  sickening  food”  vio- 
lates the  Eighth  Amendment  when  it 
causes  “substantial  weight  loss,  vomiting, 
stomach  pains  ...  an  anal  fissure  ...  or  other 
severe  hardship.” 

Finding  that  Prude  alleged  a “veri- 
table epidemic  of  vomiting”  after  eating 
Nutriloaf  at  the  MCJ,  the  appellate  court 
acknowledged  that  “adult  vomiting  ...  is 
rare  - healthy,  sober  adults  do  not  vomit 
a meal  just  because  it  doesn’t  taste  good.” 
Other  MCJ  prisoners  also  vomited  after 
eating  Nutriloaf,  suggesting  that  it  was 
inedible. 

The  defendants  presented  “no  evidence 
...  concerning  the  recipe  for  or  ingredients 
of  the  Nutriloaf  that  was  served”  to  Prude. 
“The  recipe  was  among  the  items  ...  that 
plaintiff  sought  in  discovery  and  that  the 
defendants  refused  to  produce.” 

The  Court  of  Appeals  rejected  the 
defendants’  affidavit,  explaining  that  “even 
an  affidavit  from  an  expert  stating  after  a 
detailed  chemical  analysis  that  ‘Nutriloaf 
meets  all  dietary  requirements’  would  be 
worthless  unless  the  expert  knew  and  stated 
that  Nutriloaf  invariably  was  made  the  same 
way  in  the  institution.”  Of  course,  “the  assis- 


tant fire  chief’s  affidavit  says  no  such  thing 
- and  he  was  not  an  expert,”  the  Seventh 
Circuit  noted.  “Defendants  have  submitted 
no  contrary  evidence,  once  the  inadmissible 
affidavit  ...  is  ruled  out.” 

The  Court  of  Appeals  reversed  and  rec- 
ommended “that  the  district  court  request 
a lawyer  to  assist  [Prude]  in  litigating  his 
claim.”  Further,  since  the  defendants  “seem 
to  think  that  the  federal  courts  have  no 
jurisdiction  over  a county  jail,”  the  Court 
declared  that  the  district  court  “should 
also  consider  imposing  sanctions  on  the 
defendants.” 

“In  addition  to  stonewalling  the  plain- 
tiff and  the  district  judge,”  the  Seventh 
Circuit  wrote  that  “the  defendants  failed 
to  file  a brief  [on  appeal]  ...  and  failed  to 
respond  to  [an]  order  to  show  cause  why 
they  hadn’t.”  Making  it  clear  that  the  fed- 
eral courts  have  jurisdiction,  the  appellate 
court  ordered  the  “defendants  to  show  cause 
within  14  days  ...  why  they  should  not  be 
sanctioned  for  contumacious  conduct  in 
this  court.  If  they  ignore  this  order  to  show 
cause  like  the  last  one,  they  will  find  them- 
selves in  deep  trouble.” See:  Prude  v.  Clarke , 
675  F.3d  732  (7th  Cir.  2012). 

The  defendants  subsequently  filed  a 
mea  culpa  with  the  Court  of  Appeals  in 
which  they  accepted  “complete  responsi- 
bility for  the  poor  handling  of  this  matter 
before  the  court....  We  acknowledge  the 
seriousness  of  this  matter  and  all  matters 
before  this  court.  All  courts  deserve  to  have 
cases  handled  with  a sense  of  urgency  and 
respect.  We  recognize  that  this  did  not  oc- 
cur in  this  case.”  Accordingly,  the  appellate 
court  did  not  impose  sanctions. 

Following  remand,  counsel  was  ap- 
pointed to  represent  Prude.  On  December 
17, 2012,  the  district  court  ruled  on  Prude’s 
motion  for  partial  summaryjudgment  and 
the  defendants’ cross-motion  for  summary 
judgment.  The  court  found  that  “genuine 
issues  of  material  fact  preclude  the  grant 
of  summaryjudgment  as  to  the  substance 
of  the  plaintiff’s  claims.”  Still,  the  district 
court  held  the  individual  defendants  were 
not  entitled  to  qualified  immunity,  and 
granted  partial  summary  judgment  to 
Prude  on  that  issue  while  denying  the 
defendants’  motion  for  summary  judg- 
ment. See:  Prude  v.  Clarke , U.S.D.C.  (E.D. 
Wise.),  Case  No.  2:10-cv-00167-JPS; 
2012  WL  6569348. 
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LEGAL  NOTICE 


If  you  received  a collect  telephone  call  from  an  inmate  at  a 
Washington  Department  of  Corrections  Facility  between  June  20, 
1996  and  December  31,  2000,  your  rights  may  be  affected  by  a 

class  action  settlement. 


A $45,000,000  settlement  has  been  reached  in  a class 
action  lawsuit  against  AT&T.  The  Court  previously  certified 
the  lawsuit  as  a class  action  and  is  now  considering  whether 
to  approve  the  settlement.  This  notice  summarizes  the 
settlement,  your  rights,  and  how  to  file  a claim  for  a share 
of  the  settlement  if  it  is  approved  by  the  Court. 

Who’s  included? 

You  may  be  a member  of  the  class  if  you  accepted  col- 
lect calls  within  the  state  of  Washington  from  Washington 
State  Reformatory  (Monroe),  Twin  Rivers  Corrections 
Center,  Indian  Ridge  Corrections  Center  (Arlington), 
Special  OfFender  Center  (Monroe),  Clallam  Bay  Correc- 
tions Center,  Washington  Correction  Center  for  Women 
(Purdy),  Olympic  Corrections  Center,  Pine  Lodge  Pre- 
Release/Correction  Center,  Coyote  Ridge,  Washington 
Corrections  Center  (Shelton), McNeil  Island  Penitentiary, 
Washington  State  Penitentiary  (Walla  Walla),  Airway 
Heights,  and  Tacoma  Pre-Release  between  June  20, 1996 
and  December  31, 2000. 

What’s  this  about? 

This  lawsuit  claims  that  AT&T  failed  to  provide  re- 
quired rate  information  on  collect  calls  from  Washington 
Department  of  Corrections  facilities.  The  suit  seeks  statu- 
tory damages  for  persons  who  accepted  or  paid  for  those 
calls,  which  the  Court  has  defined  as  $200  per  person  plus 
the  cost  of  the  collect  calls  accepted. 

What  does  the  settlement  provide? 

The  settlement  provides:  (1)  payment  of  $45,000,000, 
which  will  be  distributed  to  class  members  after  the  pay- 
ment of  court-approved  attorneys’  fees,  litigation  costs, 
administrative  expenses,  and  case  contribution  award; 
(2)  attorneys’  fees  of  up  to  35%  of  the  gross  settlement 
amount  and  approximately  $500,000  for  litigation  costs 
and  expenses;  (3)  $50,000  case  contribution  awards  to 
the  Named  Plaintiffs,  Sandy  Judd,  Tara  Herivel  and  Co- 
lumbia Legal  Services;  and  (4)  release  of  AT&T  from  all 
liability  arising  from  the  calls  at  issue  in  this  litigation.  The 
Settlement  Agreement  may  be  viewed  at  www.sylaw.com/ 
ATTsettlement. 


How  do  you  make  a claim? 

You  may  obtain  a claim  form  by  sending  an  email  to 
TelephoneCalls@sylaw.com  including  your  name,  address, 
and  telephone  number  and  your  request  or  question  or  by 
calling  206-838-3210.  You  may  also  submit  a claim  online 
at  www.ratedisclosure.com.  Your  claim  must  be  submitted 
by  June  7,2013.  A class  member’s  payments  will  be  based 
on  the  cost  of  all  qualified  collect  calls  accepted  during  the 
Class  Period,  plus  $200.  If,  after  the  payment  of  fees,  costs, 
expenses  and  a case  contribution  award,  insufficient  funds 
remain  to  fully  pay  all  claims  then  each  claim  will  be  subject 
to  a pro  rata  deduction.  If  the  Court  does  not  approve  the 
Settlement  Agreement,  then  the  case  will  return  to  litiga- 
tion which  may,  or  may  not,  result  in  a recovery. 

What  are  your  rights? 

If  you  are  a member  of  the  class,  you  have  the  right  to 
object  to,  comment  on,  or  support  the  Settlement  Agree- 
ment or  the  request  for  payment  of  attorneys’  fees,  costs, 
expenses  or  case  contribution  award  or  to  exclude  yourself 
from  the  class.  You  must  submit  your  written  comments 
by  June  11,2013  to:  (1)  the  Clerk  of  the  Court,  Re:  Judd 
v.  AT&T,  T-Netix,  Cause  No.  00-2-17565-5SEA,  King 
County  Superior  Court,  516  3rd  Ave.,  Seattle,  WA  98104; 
(2)  Chris  R.  Youtz  and  Richard  E.  Spoonemore,  Class 
Counsel,  Sirianni  Youtz  Spoonemore,  999  Third  Avenue, 
Suite  3650,  Seattle,  WA  98104;  and  (3)  Charles  W. 
Douglas,  AT&T’s  Counsel,  Sidley  Austin  pile,  One  South 
Dearborn  Street,  Chicago,  IL  80603. 

You  have  the  right  to  exclude  yourself  from  this  law- 
suit. To  do  call  206-838-3210  for  instructions.  You  may 
also  send  a letter  postmarked  no  later  than  June  7,  2013 
to  class  counsel  containing  your  name,  address,  and  tele- 
phone number  with  a signed  statement  that  you  want  to 
be  excluded  from  the  class. 

How  can  I get  more  information? 

You  may  receive  more  information  at  www. 
ratedisclosure.com  or  by  calling  1-877-457-4246  or  at 
www.sylaw.com/ATTsettlement. 
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Eighth  Circuit  Overturns  Jury's  $850,000 
Verdict  for  Nebraska  Detainee's  Suicide 


The  Eighth  Circuit  Court  of  Ap- 
peals has  reversed  a jury’s  verdict  in 
favor  of  the  estate  of  a pre-trial  detainee 
who  committed  suicide  at  Nebraska’s 
Dodge  Countyjail.  Circuit  Judge  Kermit  E. 
Bye  filed  a dissenting  opinion  that  criticized 
the  majority  for  substituting  its  judgment 
in  place  of  the  jury’s. 

The  August  10,  2006  suicide  of  de- 
tainee Troy  Sampson  was  the  third  suicide 
since  2000  at  the  Dodge  Countyjail  (DCJ), 
which  closed  in  2011.  The  facility  also  had 
twenty-one  suicide  attempts  during  that 
time  period. 

Sampson’s  estate  filed  suit  claiming 
that  the  DCJ  defendants  were  deliberately 
indifferent  to  his  medical  needs.  The  fed- 
eral district  court  denied  the  defendants’ 
motion  for  summary  judgment,  in  which 
they  asserted  a qualified  immunity  defense, 
holding  there  were  factual  questions  for  the 
jury  to  determine. 

Following  a six-day  trial,  the  jury  en- 
tered a verdict  on  June  28, 2010  that  found 
DCJ  director  Doug  Campbell  and  Cynthia 
Julian,  a registered  nurse  employed  by  DCJ, 
were  deliberately  indifferent  to  Sampson’s 
serious  medical  needs.  The  jury  also  held 
Dodge  County  liable  “for  a custom  or 
policy  of  failing  to  implement  reasonable 
suicide  prevention  practices,”  but  found 
for  the  county  on  a failure  to  train  claim. 
Sampson’s  estate  was  awarded  $750,000  in 
compensatory  damages  and  $100,000  in 
punitive  damages  - $75,000  against  Camp- 
bell and  $25,000  against  Julian.  [See:  PLN, 
Dec.  2010,  p.48]. 

On  appeal,  the  Eighth  Circuit  found 
an  “objective  review  of  the  evidence  that  is 
deferential  to  the  verdict  reveals  the  preven- 
tative measures  taken  by  DCJ  were  not  so 
inadequate  as  to  constitute  deliberate  indif- 
ference.’’The  appellate  court  noted  Sampson 
had  been  detained  at  DCJ  for  fewer  than 
twelve  days,  and  that  although  jail  officials 
were  advised  that  he  had  recently  attempted 
suicide,  prior  to  his  death  Sampson  did  not 
attempt  suicide  or  claim  to  be  suicidal. 

Julian  had  assessed  Sampson  on  two 
occasions  and  arranged  for  him  to  have 
two  appointments  with  DCJ’s  psychiatrist, 
including  the  day  of  his  suicide.  She  also 
gathered  information  from  Sampson’s 
outside  psychiatrist  concerning  his  con- 


dition and  reviewed  his  medical  records. 
Sampson’s  written  medical  requests  were 
responded  to  in  writing,  and  Julian  con- 
tacted the  doctor  when  Sampson  appeared 
to  be  overmedicated.  Finally,  Sampson 
was  placed  on  suicide  watch.  The  Court  of 
Appeals  held  these  actions  indicated  that 
Julian  was  not  apathetic  or  unconcerned 
about  Sampson’s  condition. 

As  to  Campbell,  the  Eighth  Circuit 
observed  that  “the  evidence  does  not  paint 
an  impressive  picture  of  his  performance  as 
DCJ  director.”Yet  he  could  not  be  held  liable 
based  on  his  failure  to  follow  DCJ’s  suicide 
prevention  procedures.  The  appellate  court 
also  found  that  Dodge  County  could  not  be 
held  liable  based  on  flaws  in  its  practices. 

In  dissent,  Judge  Bye  noted  what  Julian 
had  failed  to  do.  In  addition  to  not  follow- 
ing written  procedures,  there  were  several 
missed  suicide  watches,  problems  with  dis- 
pensing medications  and  following  doctor’s 
prescriptions  in  medication  changes,  and 
a failure  to  inform  DCJ’s  psychiatrist  that 
Sampson  had  attempted  to  commit  suicide 
only  two  weeks  earlier.  She  also  did  not 


Oklahoma  City  District  Attorney 
David  Prater  announced  on  March  13, 
2013  that  all  five  members  of  the  Oklahoma 
Pardon  and  Parole  Board  (“Board”)  had 
been  charged  with  criminal  violations  of 
the  state’s  Open  Meeting  Act  in  connec- 
tion with  some  51  early  release  requests 
that  the  Board  considered  but  did  not  list 
on  its  public  agendas  since  2010. 

The  Board  members  were  charged  with 
misdemeanor  violations  of  the  Open  Meet- 
ing Act,  an  offense  punishable  by  up  to  a 
year  in  jail  and  a $500  fine  for  each  willful 
violation  pursuant  to  25  Okla.  Stat.  § 313, 
314.  Additionally,  a willful  violation  of  the 
Act  can  result  in  invalidation  of  actions 
taken  during  a meeting  not  in  compliance 
with  the  Act. 

Board  Chairman  Marc  Dreyer,  66,  and 
members  Currie  Ballard,  54,  Richard  L. 
Dugger,  74  (a  former  district  attorney),  and 


inform  the  doctor  of  “Sampson’s  request 
for  solitary  confinement,  his  increasingly 
frantic  notes,  or  his  refusal  to  eat.” 

Campbell  was  likewise  aware  of  the 
prior  suicide  attempt,  and  in  his  eleven- 
year  tenure  as  DCJ’s  director,  he  had  never 
“enforced,  or  even  knew  of”  DCJ’s  suicide 
prevention  policy.  Although  Sampson  had 
asked  to  be  placed  in  a suicide-proof  cell, 
his  request  was  denied  because  the  cell 
was  unavailable.  Finally,  Dodge  County’s 
inaction  in  the  face  of  prior  suicides  and 
suicide  attempts  at  DCJ  entitled  the  jury 
“to  infer  that  a pattern  of  constitutional 
misconduct  existed  and  was  allowed  to 
flourish  ad  infinitum.” 

Unfortunately,  Judge  Bye’s  dissent  was 
just  that.  The  majority  opinion,  filed  on  June 
22, 2012,  granted  qualified  immunity  to  the 
defendants  or  held  they  were  not  liable  with 
respect  to  Sampson’s  death.  Consequently, 
the  $850,000  jury  award  was  vacated,  as  was 
the  district  court’s  award  of  attorney  fees 
and  costs  to  Sampson’s  estate.  See:  Luckert  v. 
Dodge  County,  684  F.3d  808  (8th  Cir. 2012), 
cert,  denied. 


Lynnell  Harkins,  73,  were  charged  with  10 
counts  of  willful  violation  of  the  Act  - one 
for  each  month  they  voted  on  early  release 
requests  after  April  2011,  when  a state  As- 
sistant Attorney  General  held  a training 
session  on  open  meeting  requirements  for 
the  Board.  Board  member  David  E.  Moore, 
65,  was  charged  with  nine  counts. 

District  Attorney  Prater  issued  a 
news  release  that  alleged  the  Board  had 
conducted  business  in  a way  “designed  to 
hide  potentially  unpopular  actions  from  the 
citizens  it  serves.”  In  a letter  to  the  Board 
in  August  2011,  Prater  warned  that  the 
Board’s  failure  to  provide  public  notice  of 
its  early  release  deliberations  was  “egregious, 
aggravated,  and  a clear  attempt  to  operate  in 
secrecy,  outside  of  public  scrutiny.’Tn  Janu- 
ary 2013,  Prater  gave  the  Board  members  a 
chance  to  resign  before  charges  were  filed 
- an  offer  they  rejected. 


Oklahoma  Parole  Board  Members  Charged 
with  Violating  Open  Meeting  Act 

by  Christopher  Zoukis 
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“I’m  not  going  anywhere,” Ballard  said 
at  the  time.  “Until  Christ  Jesus  calls  me 
home,  I’ll  be  on  the  parole  board.” 

Prater  began  investigating  the  Board  in 
2009  after  he  learned  that  a woman  con- 
victed of  manslaughter  in  a DUI  case  was 
being  considered  for  parole  four  years  early. 
That  investigation  led  to  press  attention 
and  scrutiny  from  the  Oklahoma  Attorney 
General’s  office,  but  no  charges.  However, 
at  the  April  2011  training  session  with  As- 
sistant Attorney  General  Gay  Tudor,  the 
Pardon  and  Parole  Board  was  informed 
that  keeping  an  accurate  public  agenda  was 
a “really  big  thing. ’’Tudor  specifically  told 
the  Board  a violation  of  the  Open  Meeting 
Act  is  “willful”  within  the  meaning  of  the 
statute  “if  you  know  or  should  have  known 
and  you  didn’t  do  it  right.”  As  Board  mem- 
bers laughed,  she  told  them,  “And  see,  now, 
you  know,  [so]  you’re  stuck.” 

Sources  cited  in  news  reports  claimed 
the  investigation  into  the  Board  was  part  of 
an  “orchestrated  political  effort”  to  restrict 
the  Board’s  powers  after  voters  approved 
a constitutional  amendment  in  2012  that 
eliminated  gubernatorial  approval  as  a 
requirement  for  parole  for  non-violent 


offenders.  The  amendment  was  intensely 
opposed  by  law  enforcement  officials  and 
district  attorneys  in  Oklahoma. 

The  Board  has  since  suspended  its 
practice  of  allowing  members  to  recom- 
mend a prisoner  for  early  release  and  to  place 
such  prisoners  on  a hearing  docket  that  is 
not  made  public.  According  to  Prater,  the 
Board’s  initial  considerations  of  such  early 
release  requests  were  listed  on  public  agendas 
simply  as  “docket  modifications.”  Presently, 
the  Board  includes  the  name  of  any  prisoner 
being  considered  for  a parole  hearing  on  its 
public  website,  and  prosecutors  and  the  pub- 
lic are  allowed  an  opportunity  to  comment 
on  the  proposed  release. 

Governor  Mary  Fallin,  who  appointed 
three  of  the  Board’s  present  members,  said 
the  decision  to  bring  criminal  charges  will 
have  a chilling  effect  on  other  appointees. 
“It  is  difficult  to  imagine  men  and  women 
who  are  leaders  in  their  communities  wish- 
ing to  serve  in  these  positions  ...  if  they  are 
in  constant  fear  of  being  charged  with  a 
crime  while  making  a good-faith  effort  to 
follow  the  law  and  the  recommendations  of 
their  paid  legal  advisors,”  she  stated. 

Then  again,  is  it  too  much  to  ask  that 


those  appointed  to  such  positions  of  public 
trust  follow  the  law,  as  other  citizens  are 
expected  to  do? 

Following  their  arrests,  the  Board 
members  were  fingerprinted  and  had  their 
mug  shots  taken  at  the  Oklahoma  County 
Jail,  then  were  released  on  $5,000  bonds. 
They  remain  on  the  Board  and  continue  to 
conduct  parole  hearings. 

Sources:  Associated  Press , www.  newsok.  com, 
www.  tulsaworld.  com,  www.  news 9.  com, 
www.ardmoreite.com 
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No  Room  for  900  New  Washington  Prison  "Rugs" 


//  £ VERY  DAY  I’M  GETTING  EMAILS  FROM 

t staff who  are  concerned  about  safety,” 
said  Tracey  A.  Thompson,  the  Secretary- 
Treasurer  of  Teamsters  Local  117,  which 
represents  about  3,600  Washington  De- 
partment of  Corrections  (WDOC)  guards. 
With  approximately  16,000  prisoners, 
Washington  state  prisons  are  currently 
operating  at  102  percent  of  capacity,  with 
an  almost  6 percent  population  increase 
anticipated  by  2016. 

In  March  2012,  prison  officials  created 
140  extra  beds  by  double-bunking  single  cells 
at  the  State  Reformatory  in  Monroe.  The  Se- 
attle Times  reported  on  March  26, 2012  that 
the  WDOC  was  also  considering  plans  to 
reopen  dilapidated  units  at  the  Washington 
State  Penitentiary  in  Walla  Walla  and  reno- 
vate units  at  a recently-shuttered  juvenile 
facility  in  Thurston  County. 

The  crowding  is  most  visible  at  the 
Washington  Corrections  Center  (WCC)  in 
Shelton.  Designed  to  house  720  prisoners 
when  it  opened  in  1964,  the  facility  now 
holds  around  1,700. 

Traditionally  referred  to  as  “fish,”  new 
WDOC  prisoners  are  known  as  “rugs”  be- 
cause they  will  likely  spend  their  first  days 
in  custody  sleeping  on  thin  mats  on  the 
concrete  floor  due  to  overcrowding. 

Prisoners  are  not  happy  about  having 
a third  prisoner  stuffed  into  their  6’  x 9’ 
double-bunked  cells.  “We  don’t  want  any 
rugs  in  here.  It’s  crowded  enough,”  said 
prisoner  William  Rivers  of  Wenatchee, 
Washington.  “It’s  the  worst.  It’s  crowded 
and  we’re  [locked  up]  22  hours  a day.” 

The  overcrowding  is  complicated  by 
the  fact  that  the  prisoner  population  has 
become  more  violent,  more  mentally  ill,  and 
more  likely  to  include  sex  offenders,  gang 
members  and  drug  addicts. 

“We  have  a very  compact  system  with 
offenders  who  are  high-risk  to  reoffend,” 
noted  WDOC  Secretary  Bernie  Warner. 
WCC  Associate  Superintendent  Dan 
White  agreed  that  overcrowding  creates  a 
safety  risk  for  both  prisoners  and  guards. 

“Any  time  that  we  have  to  put  folks  on 
the  floor,  there  is  potential  for  an  increase  in 
violence,”  he  said.  “We  can’t  move  anybody 
where  there’s  no  space.” 

Mandatory  sentencing  laws,  including 
Washington’s  three-strikes  law,  are  responsi- 
ble for  the  unprecedented  prison  population 
growth,  stated  WDOC  spokesman  Chad 


Lewis.  WDOC  officials  estimate  they  will 
need  to  add  900  beds  - an  increase  of  5.6 
percent  - within  the  next  three  years. 

The  WDOC  had  planned  to  open  a 
new  prison  in  Western  Washington  in  2016, 


PREVIOUSLY,  PLN  REPORTED  THAT 
both  Corrections  Corporation  of 
America  (CCA)  and  GEO  Group,  the  na- 
tion’s two  largest  private  prison  companies, 
were  converting  their  corporate  structure 
into  real  estate  investment  trusts  (REITs), 
primarily  to  benefit  from  the  tax  advantages 
that  REITs  provide.  [See:  PLN,  Jan.  2013, 
P-42]. 

Among  other  requirements,  a REIT 
must  distribute  90%  of  its  taxable  income 
to  shareholders;  consequently,  the  company 
pays  no  federal  tax  on  its  income  and  the 
tax  burden  is  shifted  to  shareholders.  CCA 
indicated  that  its  initial  REIT  distribution 
would  be  made  in  stock  (up  to  80%)  and 
cash  (up  to  20%). 

PLN  managing  editor  Alex  Fried- 
mann, who  also  serves  as  president  of 
the  Private  Corrections  Institute  (PCI), 
a non-profit  organization  that  opposes 
prison  privatization,  filed  a shareholder 
resolution  with  CCA  to  require  the  com- 
pany’s Board  of  Directors  to  issue  a report 
to  shareholders  addressing  the  following 
specific  points  relative  to  the  company’s 
REIT  conversion: 

1.  Any  known  disadvantages  to  stock- 
holders, and/or  advantages  to  the  company, 
should  the  company  elect  to  make  required 
REIT  distributions  primarily  in  the  form 
of  stock  rather  than  cash; 

2.  The  extent  to  which  the  Board  has 
taken  into  account  the  company’s  prior 
conversion  to  a REIT  in  1999  and  the 
outcome  of  same; 

3.  The  extent  to  which  the  Board  has 
taken  into  account  shareholder  lawsuits 
related  to  the  company’s  prior  conversion  to 
a REIT  and  the  outcome  of  same;  and 

4.  How  the  company  plans  on  an 
ongoing  basis  to  comply  with,  and  moni- 
tor compliance  with,  IRS  rules  governing 
REITs  - including  the  limitation  on  REIT 


but  the  opening  of  that  facility  has  been 
delayed  until  at  least  2018  due  to  budget 
deficits,  according  to  Lewis. 

Sources:  Associated  Press,  Seattle  Times 


assets  that  can  be  held  in  non-qualifying 
securities  or  stock  of  taxable  REIT  subsid- 
iaries - and  the  federal  tax  implications  of 
same  for  the  company. 

With  respect  to  the  second  and  third 
points,  the  resolution’s  supporting  state- 
ment noted  that  CCA  previously  had 
converted  to  a REIT  with  disastrous  results 
for  shareholder  value.  [See:  PLN,  Nov.  1999, 
p.13;  June  1999,  p.ll;  Aug.  1998,  p.3]. 

“Following  the  Company’s  conver- 
sion to  a REIT  in  1999  by  merging  with 
Prison  Realty  Trust,  the  Company’s  stock 
price  dropped  from  over  $60.00/share 
to  under  $1.00/share.  Consequently,  the 
Company  instituted  a 1 -for- 10  reverse 
stock  split  to  prevent  it  from  being  del- 
isted from  the  NYSE  [New  York  Stock 
Exchange],  and  later  reversed  its  REIT 
conversion.” 

Additionally,  according  to  the  support- 
ing statement,  “Shareholders  filed  lawsuits 
against  the  Company  and  Prison  Realty 
Trust  over  the  prior  REIT  conversion.  The 
suits  alleged  that  the  companies  and  various 
officers  and  directors  had  concealed  mate- 
rial information  from  shareholders,  and 
made  false  and  misleading  statements. 
The  Company  settled  the  lawsuits  for  ap- 
proximately 1104  million  in  stock  and  cash.” 
[See:  PLN,  July  2000,  p.l], 

CCA  filed  a no-action  letter  with  the 
Securities  and  Exchange  Commission 
(SEC)  on  January  15,  2013,  seeking  to 
exclude  Friedmann’s  shareholder  resolu- 
tion from  the  company’s  proxy  materials. 
He  submitted  a response  and  CCA  then 
filed  a 101-page  supplement  on  March  4 
that  included  a copy  of  its  recently- released 
Form  10-K,  which  provides  an  annual 
summary  of  a company’s  activities  and 
performance. 

On  March  18,2013,  the  SEC  ruled  in 
favor  of  CCA  on  its  no-action  letter  seek- 
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ing  to  exclude  the  resolution  from  its  proxy 
materials  in  advance  of  the  company’s  next 
shareholders  meeting. 

“CCA  really,  really  didn’t  want  this 
resolution  to  be  presented  to  shareholders,” 
said  Friedmann.  “This  is  in  spite  of  the  fact 
that  in  its  press  releases  and  SEC  filings, 
including  its  Form  10-K,  CCA  did  not 
inform  stockholders  about  the  company’s 
prior  REIT  conversion  which  resulted  in 
a precipitous  drop  in  stock  price,  a reverse 
stock  split  and  shareholder  lawsuits. 

“One  would  think,  if  CCA’s  Board 
was  concerned  about  the  interests  of 
stockholders,  it  would  want  to  fully 
disclose  material  information  about  the 
company’s  prior  disastrous  foray  into 
REIT  territory.  The  Board’s  unanimous 
decision  to  seek  to  exclude  the  resolu- 
tion, which  ultimately  proved  successful, 
speaks  volumes.” 

The  SEC,  in  concurring  that  CCA 
may  exclude  the  shareholder  resolution, 
found  that  the  proposed  resolution  “relates 
to  plans  ‘to  comply  with,  and  monitor 
compliance  with,  IRS  rules  governing 
REITs. ’Proposals  that  concern  a company’s 
legal  compliance  program  are  generally 


excludable....”  The  SEC  did  not  address 
other  arguments  advanced  by  Friedmann 
and  CCA  for  and  against  the  resolution, 
respectively. 

“Should  CCA’s  REIT  conversion  turn 
out  badly,  as  did  the  company’s  first  attempt 
to  become  a REIT,  the  company  and  its 
Board  cannot  claim  they  were  unaware  that 
they  should  have  fully  informed  sharehold- 
ers about  CCA’s  history  with  respect  to 
REITs,”  Friedmann  stated. 

CCA  is  in  the  process  of  finalizing  its 
REIT  conversion,  and  shareholders  will 
vote  on  changes  to  the  company’s  charter 
related  to  REIT  requirements  at  CCA’s 
next  annual  meeting  to  be  held  in  Nashville, 
Tennessee  in  May. 

The  market  has  looked  favorably  on 
CCA’s  conversion  to  a REIT,  with  the 
company’s  stock  price  increasing  from 
$36.67  in  early  January  2013,  when  CCA 
announced  it  had  completed  internal 
restructuring  to  become  a REIT,  to  over 
$38.30  in  late  March  as  this  issue  of  PLN 
goes  to  press. 

Sources:  PCI  press  release,  Nashville  Post, 
www. google,  com/finance 


Do  you  have  diabetes? 

Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult. 
Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners , by  Prisoners. 
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How  to  Win  Your  Personal  Injury 
Claim 

$34.99 

How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 

• deal  with  uncooperative  doctors,  lawyers 
and  insurance  companies 

• counter  the  special  tactics  insurance 
companies  use 

• prepare  a claim  for  compensation 

• negotiate  a full  and  fair  settlement 
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Faulty  Background  Checks  Blamed  on 
Digitized  Records,  Greedy  Amateurs 


WHOEVER  SAID  THAT  LIVING  IN  THE 
past  is  a fruitless  endeavor  never  tried 
to  make  money  off  background  checks. 

Billions  of  publicly-available  records 
have  resulted  in  a global  army  of  unskilled, 
wanna-be  detectives  who  make  quick  bucks 
by  peddling  information  obtained  from 
public  databases  related  to  arrests,  criminal 
convictions  and  credit  reports. 

The  industry  is  mainly  supported  by 
employers,  which  spend  at  least  $2  billion 
annually  on  background  checks  to  determine 
if  job  applicants  have  a past  history  of  crimi- 
nal behavior  or  substance  abuse.  Over  90%  of 
employers  now  conduct  background  checks, 
which  means  big  business  for  companies 
that  provide  such  services.  Just  one  major 
provider,  LexisNexis,  reportedly  conducts 
over  12  million  background  checks  a year. 

According  to  an  investigation  by  the 
Associated  Press  (AP),  however,  the  lu- 
crative business  of  providing  background 
checks  has  been  weakened  not  only  by  the 
incompetence  of  amateur  information  ped- 
dlers but  also  by  what  spawned  the  growth 
of  the  industry:  the  digital  conversion  of 
public  documents. 

Personal  data  gleaned  from  court  sys- 
tems nationwide  by  automated  computer 
programs  is  delivered  to  buyers  unverified. 
And  in  a volatile  economic  climate,  not 
only  are  reputations  being  destroyed  by  the 
cutthroat  background  check  industry,  but 
people  are  being  denied  work  opportunities 
for  which  they’re  desperate. 

People  like  Kathleen  Ann  Casey  of 
Massachusetts. 

Casey  had  been  without  a job  for  two 
years,  and  her  unemployment  benefits  had 
run  out.  She  was  on  the  verge  of  homeless- 
ness when  a Boston  drugstore  offered  her 
a position  as  a pharmacy  technician  paying 
111  an  hour.  All  she  had  to  do  was  pass  a 
criminal  background  screening. 

The  background  check,  conducted  by  a 
company  called  First  Advantage,  turned  up 
a 14-count  criminal  indictment  that  indi- 
cated Casey  had  been  charged  with  larceny 
for  forging  checks,  using  fake  credit  cards 
and  scamming  an  elderly  couple. 

As  it  turned  out,  First  Advantage  had  the 
wrong  Kathleen  Casey-  one  who  lived  in  a dif- 


byJoe  Watson 

ferent  city  and  was  18  years  younger.  Oops. 

“It  knocked  my  legs  out  from  under 
me,”  said  the  real  Casey,  who  just  wanted  a 
job  as  a pharmacy  tech.  Due  to  the  incor- 
rect background  information  she  didn’t  get 
the  position. 

Eventually,  she  found  temporary  work 
to  sustain  herself  until  she  settled  a lawsuit 
against  First  Advantage  - something  that 
victims  of  inaccurate  background  checks  are 
doing  in  increasing  numbers. 

Illinois  resident  Samuel  M.  Jackson 
filed  suit  after  a company  called  InfoTrack 
provided  background  check  results  that  in- 
cluded information  about  three  other  people 
with  the  same  name  - all  of  whom  had 
convictions  for  sex  crimes,  including  rape  and 
aggravated  sexual  battery.  Jackson  was  white; 
the  other  three  people  with  criminal  records 
who  shared  his  name  were  black. 

“He  had  a background  check  company 
that  ran  a background  report  that  was 
grossly  inaccurate.  Almost  laughably  so  if 
it  wasn’t  so  outrageous,”  said  his  attorney, 
Chris  W ilmes . “He  had  a background  check 
report  that  suggested  he  was  a serious, 
serious  sex  offender  and  that  he  had  com- 
mitted crimes  that  merited  life  in  prison.” 
InfoTrack  settled  Jackson’s  suit  for  135,000 
and  agreed  to  correct  his  data. 

The  Associated  Press  reviewed  thou- 
sands of  pages  of  court  documents  and 
interviewed  dozens  of  court  officials,  data 
providers,  attorneys,  regulators  and  victims 
of  faulty  background  checks.  The  problems 
uncovered  by  the  AP  were  clearly  systemic, 
and  all  were  related  to  the  digitization  of 
public  records. 

Twenty  years  ago,  court  clerks  physi- 
cally added  a piece  of  paper  to  a file  to 
update  someone’s  criminal  record.  And 
anyone  who  wanted  to  read  about  a person’s 
criminal  past  had  to  go  to  the  courthouse 
to  review  the  material. 

Today,  however,  half  the  courts  in  the 
U.S.  make  records  available  on  public  web- 
sites. Federal  civil  and  criminal  records  are 
available  online  via  Public  Access  to  Court 
Electronic  Records  (PACER).  Privacy  laws 
require  courts  to  redact  some  information, 
such  as  birth  dates  and  social  security 
numbers.  But,  according  to  the  AP,  the 


widespread  digitization  of  billions  of  public 
documents  results  in  errors. 

“There’s  very  little  human  judgment,” 
stated  Sharon  Dietrich,  an  attorney  with 
Community  Legal  Services  in  Philadelphia, 
who  represents  victims  of  faulty  background 
checks. “[The  industry]  doesn’t  seem  to  have 
much  incentive  to  get  it  right.” 

Companies  that  compile  information 
using  public  databases  - many  of  them 
mom-and-pop  operations  with  limited 
resources  - are  the  biggest  (but  not  the 
only)  culprits.  Their  automated  software 
programs  misinterpret  information,  or,  as 
Casey  learned,  assign  records  to  the  wrong 
people  based  on  a common  name.  In  other 
cases,  inaccurate  background  information 
can  result  from  identity  theft. 

Further,  companies  often  fail  to  update 
their  databases  after  an  offender’s  criminal 
charges  have  been  removed  from  the  public 
record;  for  example,  due  to  an  acquittal, 
expungement  or  reversal  of  a conviction  on 
appeal.  The  same  problems  apply  to  non- 
criminal records,  such  as  credit  reports  and 
job  histories. 

Some  of  the  largest  companies  perpet- 
uate errors,  too.  Thomson  West,  CourtTrax, 
CoreLogic,  SafeRent  and  five  other  back- 
ground information  providers  had  their 
licenses  revoked  in  North  Carolina  for 
repeatedly  distributing  incorrect  informa- 
tion or  failing  to  download  criminal  record 
updates  to  ensure  accuracy. 

Yet  the  hard  data  on  background  check 
errors  isn’t  public,  and  most  of  the  leading 
companies  contacted  by  the  AP  for  its  inves- 
tigation wouldn’t  disclose  how  many  of  their 
records  need  to  be  corrected  each  year. 

Mike  Cool,  a vice  president  of  data 
wholesaler  Axciom,  told  the  Associated 
Press  that  fear  of  litigation  usually  keeps 
the  number  of  errors  to  a minimum.  “The 
system  works  well  if  everyone  stays  compli- 
ant,” he  said. 

But  a December  2011  class-action 
settlement  with  HireRight  Solutions,  one  of 
the  industry’s  largest  companies,  revealed  the 
magnitude  of  the  problem.  HireRight  agreed 
to  pay  128,375,000  in  damages  and  attorneys’ 
fees  to  almost  700,000  people  for  alleged 
background  check  violations  from  2004  to 
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2010.  The  damage  awards  ranged  from  as 
little  as  $15  to  $20,000.  See:  Ryalsv.  HireRight 
Solutions,  J?zr.,U.S.D.C.  (E.D.  Vir.),  Case  No. 
3:09-cv-00625-JAG-DWD. 

Fault  also  lies  with  states  that  have  de- 
cided to  profit  off  digitized  public  records. 
Arizona,  for  example,  charges  $3,000  for  a 
bundle  of  discs  containing  all  of  its  criminal 
files  - as  well  as  data  that  isn’t  available 
on  public  websites,  such  as  driver’s  license 
numbers  and  partial  social  security  num- 
bers. For  a fee  of  around  $81,  Tennessee 
provides  a CD  that  contains  the  names, 
addresses  and  birthdates  of  all  citizens  with 
handgun  carry  permits. 

Other  states  are  proceeding  more  care- 
fully. New  Mexico  considered  selling  its 
public  records  in  bulk,  but  decided  not  to 
because  the  state  didn’t  have  a surefire  way 
to  enforce  updates.  And  errors  became  so 
overwhelming  that  North  Carolina  decided 
to  stop  selling  its  criminal  records  in  bulk. 
Virginia  also  stopped  offering  wholesale 
subscriptions  to  its  public  records. 

Still,  many  other  states,  including 
Wisconsin,  are  mostly  concerned  with 
protecting  the  sale  of  their  lucrative  da- 
tabases, according  to  Jeff  Myer  of  Fegal 


Action  of  Wisconsin. 

“It’s  a big  moneymaker,  and  that’s  what 
it’s  all  about,”  he  said.  “The  convenience 
of  online  information  is  so  seductive  that 
the  record-keepers  have  stopped  thinking 
about  its  inaccuracy.  As  valuable  as  I find 
public  information  that’s  available  over  the 
Internet,  I don’t  think  people  have  a full 
appreciation  of  the  dark  side.” 

Part  of  the  problem  with  the  “dark 
side”  of  backgrounds  checks  is  that  there 
is  little  illumination  of  that  aspect  of  the 
industry.  Some  providers,  however,  have 
at  least  acknowledged  there  are  problems. 
The  Diligentia  Group,  which  offers  “com- 
prehensive background  investigations,  due 
diligence  investigations  and  legal  investiga- 
tion services,”  cites  a number  of  problems 
with  background  checks,  including  errors 
in  public  databases  and  reporting  incorrect 
information  due  to  common  names. 

In  response  to  shortcomings  in  the 
background  check  industry,  an  Illinois  law 
prohibits  employers  from  asking  about  job 
applicants’ credit  histories;  additionally,  doz- 
ens of  cities  have  banned  questions  related 
to  a potential  employee’s  past  criminal  re- 
cord - part  of  the  “ban  the  box”  movement. 


The  EEOC  recently  issued  guidance  to 
employers  on  the  use  of  criminal  back- 
grounds checks,  to  avoid  discriminatory 
results.  [See:  PLN,  June  2012,  p.20;  Sept. 
2011,  p.32]. 

Tighter  regulation  of  background 
check  businesses  by  government  watchdog 
agencies  would  help,  too.  In  August  2012, 
for  the  first  time  ever,  the  Federal  Trade 
Commission  (FTC)  charged  a background 
screening  company  with  violating  the  Fair 
Credit  Reporting  Act,  which  requires 
accuracy  in  consumer  reports,  including 
criminal  record  and  credit  checks.  The 
company  guilty  of  the  violations?  Hir- 
eRight Solutions,  which  agreed  to  pay  $2.6 
million  in  penalties  and  change  its  business 
practices. 

The  FTC  had  contended  that  Hir- 
eRight - like  many  other  background  check 
companies  - “failed  to  take  reasonable  steps 
to  ensure  that  the  information  in  the  reports 
was  current  and  reflected  updates,  such  as 
the  expungement  of  criminal  records.”!^ 

Sources:  Associated  Press,  www.diligen- 
tiagroup.com,  www. nbcnews.com,  New  York 
Times,  www.ftc.gov, www.nbcchicago.com 
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Prison  Health  Care  Provider  under  Fire  in  Illinois 


In  201 1, the  State  of  Illinois  signed 
a 10-year,  $1.36  billion  contract  with 
Wexford  Health  Sources,  a for-profit 
company,  to  provide  medical  services  to 
Illinois  prisoners.  Since  the  contract  went 
into  efFect  there  have  been  numerous  com- 
plaints concerning  the  level  of  medical  care 
that  prisoners  are  receiving  - or  rather  not 
receiving.  In  fact,  more  than  170  federal 
lawsuits  have  been  filed  against  Wexford  by 
Illinois  prisoners  since  the  company’s  con- 
tract was  announced  in  September  2011. 

The  relationship  between  the  Illinois 
Department  of  Corrections  (IDOC)  and 
Wexford  has  been  in  the  spotlight  before. 
Six  years  ago,  former  IDOC  director 
Donald  Snyder  pleaded  guilty  to  accepting 
$50,000  in  bribes  from  lobbyists,  including 
a lobbyist  for  Wexford.  He  was  sentenced  to 
24  months  in  federal  prison;  Wexford  was 
not  implicated  in  the  bribery  scandal.  [See: 
PLN,  March  2009,  p.50;  Dec.  2007,  p.40]. 
Last  year  the  John  Howard  Associa- 
tion, a prison  watchdog  group,  released  a 
report  which  found  that  Wexford  had  never 
been  audited  prior  to  the  $1.36  billion 
contract  award,  and  that  no  one  is  currently 
reviewing  the  quality  of  care  the  company 
provides  to  Illinois  prisoners. 

The  report  recommended  a number  of 
remedial  actions,  including  increasing  exter- 
nal oversight  of  prison  healthcare  services; 
improving  medical  records  and  data  collec- 
tion and  sharing;  increasing  availability  of 
substance  abuse  treatment  within  IDOC 
facilities  (and  as  an  alternative  to  incarcera- 
tion); abolishing  or  modifying  the  co-pay 
system  for  prison  medical  care;  increasing 
bi-lingual  staff  and  improving  access  to 
services,  particularly  healthcare  services, 
for  Spanish-speaking  prisoners;  institut- 
ing opt-out  HIV  and  hepatitis  C testing  at 
IDOC  reception  and  classification  centers; 
and  providing  HIV  and  hepatitis  C treat- 
ment to  more  prisoners. 

Additionally,  the  report  suggested  that 
IDOC  officials  “reassess  and  increase  staff- 
ing levels  of  physicians,  nurses,  psychiatrists, 
mental  health  professionals,  dental  staff, 
optometrists  and  security  and  clerical  staff 
as  needed  to  ensure  that  inmates  receive 
timely  access  to  quality  healthcare.” 

State  Rep.  Greg  Harris  has  sought 
proof  that  Wexford  is  fulfilling  its  contract 


by  Christopher  Zoukis 

with  the  IDOC,  but  has  not  been  satisfied 
with  the  results  of  his  inquiry.  “I  got  a one- 
page  response  from  the  Department  of 
Corrections  saying  that  they’re  doing  it.... 
We  need  to  dig  beyond  what  people  tell 
us  that  there’s  no  real  problem  here,  keep 
moving,  there’s  nothing  to  see,”  he  stated. 
“We  as  legislators  need  to  do  our  jobs  and 
monitor  these  contracts.” 

The  complaints  against  Wexford  have 
included  severe  cases  of  medical  neglect. 
Chris  Clingingsmith,  an  Illinois  state  pris- 
oner who  was  housed  at  the  East  Moline 
Correctional  Center,  alleged  in  a federal 
lawsuit  that  he  was  assaulted  by  a fellow 
prisoner  and  kicked  in  the  face.  Afterwards, 
he  approached  prison  guards  and  told  them 
he  had  fallen  and  broken  his  jaw  on  a coun- 
ter. Due  to  lying  about  the  assault,  he  was 
placed  in  segregation  and  not  taken  directly 
to  medical. “I  was  nauseous, I had  migraine 
headaches,  my  jaw  hurt,  I couldn’t  sleep,  I 
had  blood  in  my  urine.  I was  just  a mess,” 
said  Clingingsmith. 

While  in  segregation  he  requested 
to  see  a doctor  for  his  injuries.  The  first 
time  he  was  examined  by  Dr.  William  E. 
Rankin,  a prison  physician,  it  was  only  for 
a few  minutes.  He  was  prescribed  aspirin. 
Clingingsmith  went  back  a second  time 
and  informed  Dr.  Rankin  that  he  thought 
he  had  a broken  jaw.  Dr.  Rankin  allegedly 
quipped  in  response,  “Where  did  you  get 
your  medical  degree?” 

Several  weeks  later,  Clingingsmith  was 
transferred  to  a higher  security  state  facility. 
He  was  examined  by  a dental  assistant,  who 
took  X-rays.  According  to  Clingingsmith, 
upon  reviewing  the  X-rays  she  stated, 
“Oh  my  gosh.  You  have  a broken  jaw.” 
He  replied,  “I  know.”  After  the  injury  was 
confirmed,  Clingingsmith  endured  drastic 
surgical  treatments.  His  face  was  cut  open, 
a hammer  was  used  to  re-break  his  jaw  and 
titanium  plates,  six  screws  and  a tension 
band  were  utilized.  It  took  eight  weeks 
after  the  initial  injury  to  obtain  adequate 
medical  care.  During  that  time,  according  to 
Clingingsmith,  he  lost  60  pounds  due  to  not 
being  able  to  eat.  “If  he  can’t  even  diagnose 
a broken  jaw  ...  I don’t  think  that  he  should 
be  doing  that  job.  That’s  not  the  right  gig 
for  him,”  he  said  of  Dr.  Rankin. 

Clingingsmith  has  since  been  released. 


His  lawsuit  remains  pending;  on  March 
13,  2013,  the  district  court  denied  the  de- 
fendants’motions  for  summary  judgment. 
The  case  is  set  for  trial  in  January  2014.  See: 
Clingingsmith  v.  Rankin , U.S.D.C.  (N.D. 
111.),  Case  No.  4:ll-cv-04037-SLD-JAG. 

Another  Illinois  state  prisoner,  Jeff 
Elders,  who  has  a hard  growth  on  his  hand 
that  is  causing  his  fingers  to  curl  up,  said, 
“They  tell  you  flat  out,  they  can’t  do  noth- 
ing for  you.  Unless  it’s  an  immediate  issue, 
they’re  not  doing  nothing  for  you.  [The 
doctor]  said,  well,  I’ll  give  you  some  aspirins 
and  I suggest  you  take  care  of  it  as  soon  as 
you  can  when  you  get  out  or  you’re  going  to 
end  up  like  this,  all  crippled  up,  but  there’s 
nothing  we’re  going  to  do  for  you  here.” 

Situations  like  this  aren’t  surprising  to 
Alan  S.  Mills,  legal  director  of  the  Uptown 
People’s  Law  Center  on  Chicago’s  North 
Side.  “It’s  absolutely  representative  of  the 
level  of  care.  That  sort  of  delaying  of  treat- 
ment until  things  get  worse  is  typical,”  he 
said.  “[T]hat  unfortunately  is  what  we  see 
all  the  time  in  the  Department  of  Correc- 
tions: putting  off  care  that  would  be  very 
simple  at  the  beginning  and  putting  it  off 
and  putting  it  off  and  putting  it  off  until  it 
becomes  a serious  problem  which  nobody 
can  ignore  any  more.” 

Mills  has  several  clients  who  alleged 
similar  mistreatment  by  Wexford  employ- 
ees. Consequently,  in  October  2011  the 
Uptown  People’s  Law  Center,  in  conjunc- 
tion with  the  law  firm  of  Seyfarth  Shaw 
LLP,  filed  a federal  class-action  lawsuit 
over  the  lack  of  meaningful  medical  care 
in  Illinois  state  prisons. 

According  to  a Seyfarth  Shaw  press  re- 
lease, the  suit  was  filed  “on  behalf  of  plaintiff 
Donald  Lippert,  a diabetic  prisoner  incarcer- 
ated in  the  Statesville  Correctional  Center, 
and  all  inmates  with  serious  medical  condi- 
tions who  are  continually  denied  treatment.” 

The  complaint  describes  examples  of 
medical  neglect  and  deliberate  indifference 
to  prisoners’ medical  needs,  and  alleges  that 
“lack  of  treatment  goes  beyond  the  indif- 
ference of  specific  medical  personnel  and  is 
the  consequence  of  overarching  policies  and 
procedures  put  in  place  and  executed  by  the 
IDOC  and  Wexford  Health,  which  manages 
health  care  services  for  the  prison  system.” 

The  case  remains  pending;  on  Janu- 
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ary  10,  2013,  the  district  court  denied  the 
defendants’ motion  to  dismiss  the  plaintiffs’ 
third  amended  complaint.  See:  Lippert 
v.  Ghosh , U.S.D.C.  (N.D.  111.),  Case  No. 
l:10-cv-04603. 

Rep.  Harris  has  not  taken  the  issue 
of  prison  medical  care  lightly,  either.  He 
introduced  House  Resolution  1248,  which 
would  require  an  examination  of  the  IDOC’s 
contract  with  Wexford  and  the  quality  of 
medical  care  being  provided  to  Illinois  state 
prisoners.  The  resolution  calls  for  either  the 
Illinois  Auditor  General  or  the  National 
Commission  on  Correctional  Health  Care 
to  monitor  Wexford’s  provision  of  medical 
treatment  in  IDOC  facilities.  While  compa- 
ny officials  said  they  were  open  to  third-party 
oversight,  others  remain  skeptical. 

The  real  question  that  people  are  trying 
to  answer  is  how  best  to  enforce  the  state’s 
prison  medical  care  contract.  Wexford  said 
through  a spokesman,  “We  assure  you  that 
Wexford  Health  holds  our  employees  ac- 
countable just  as  any  other  company  would.” 
Given  that  most  companies  are  motivated 
by  profit  rather  than  accountability,  howev- 
er, that  statement  is  less  than  reassuring.  As 
Mills  noted,  “You  have  to  enforce  a contract 


or  it  doesn’t  mean  anything.  There’s  nobody 
holding  them  [Wexford]  accountable  other 
than  the  courts.” 

John  Maki,  director  of  the  John  How- 
ard Association,  agreed.  “Right  now  we’re 
relying  on  court  cases  to  provide  oversight, 
which  should  be  taking  place  at  the  in- 
stitutional level.  If  we  get  to  the  point  of 
litigation,  the  problem’s  already  happened, 
right?  Someone’s  already  suffered  grievous 
injury.  We  want  to  prevent  injury.” 

Unfortunately,  it  looks  like  litigation 
is  the  only  thing  that  state  officials  and 
for-profit  companies  like  Wexford  un- 
derstand. For  example,  in  2009,  Wexford 
paid  $300,000  to  settle  a lawsuit  over  the 
wrongful  death  of  an  Illinois  prisoner  who 


died  after  suffering  an  asthma  attack.  [See: 
PLN,  Dec.  2010,  p.27]. 

But  there  are  limits  to  what  lawsuits 
can  accomplish.  “Here’s  what  court  cases 
can’t  do.  They  can’t  create  a more  effective 
system,”  Maki  noted.  “They  can  chip  away 
at  it,  they  can  restore  someone  who’s  been 
hurt  but  they’re  not  good  at  building  better 
systems  of  oversight.  We  need  government 
to  do  that.”F^ 

Sources:  www.wbez.org;  www.wexford- 
health.com;  www.seyfarth.com;  “ Unasked 
Questions,  Uiimtended  Consequences:  Fifteen 
Findings  and  Recommendations  on  Illinois' 
Prison  Healthcare  System,  ” John  Howard 
Association  of  Illinois  (Oct.  2,  2012) 
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Lawsuits  Filed  Over  Unrelated  Deaths 
of  Two  Oregon  Prisoners 


JUST  TEN  DAYS  BEFORE  HIS  RELEASE,  A 

22-year-old  autistic  Oregon  state  pris- 
oner died  in  a segregation  cell  after  injecting 
himself  with  an  “undetermined  drug  or 
toxin,”  according  to  a federal  lawsuit  filed 
by  his  estate  and  his  mother. 

On  July  21,  2006,  Richard  Gifford 
stole  about  $1,200  from  a bank.  After  be- 
ing jailed  he  began  acting  erratically,  and 
a psychologist  diagnosed  him  as  suffering 
from  “a  pervasive  developmental  disorder, 
or  autism  spectrum  disorder”  plus  a cog- 
nitive disorder  and  possible  oppositional 
defiant  disorder. 

Gifford  was  sentenced  to  41  months 
in  federal  prison,  and  the  court  recom- 
mended that  the  Bureau  of  Prisons  (BOP) 
house  him  at  a Federal  Psychiatric  Medical 
Facility. 

Upon  completion  of  his  federal  prison 
term,  Gifford  was  transferred  to  the  Oregon 
Department  of  Corrections  (ODOC)  on 
December  18,  2009  to  serve  a five-month 
state  sentence.  Before  Gifford  was  trans- 
ferred, the  BOP  alerted  the  ODOC  on 
November  24,  2009  that  “Gifford  had 
mental  health  concerns,  had  spent  the  last 
six  months  in  the  Special  Flousing  Unit, 
had  suffered  numerous  head  traumas  in  the 
past,  and  had  been  diagnosed  with  autism 
spectrum  disorder.” 

Apparently,  Oregon  prison  officials 
did  not  heed  the  BOP  report.  Unaware  of 
his  mental  health  condition,  the  ODOC 
housed  Gifford  in  general  population. 

During  the  ODOC’s  intake  pro- 
cess, Gifford  could  not  complete  a valid 
Personality  Assessment  Inventory.  Staff 
determined  that  “additional  screening  [was] 
needed,”  but  no  meaningful  follow-up  ever 
occurred. 

On  December  29,  2009,  ODOC 
psychologist  Charlotte  Jeskey  interviewed 
Gifford  but  failed  to  recognize  that  he 
suffered  from  a pervasive  developmental 
disorder,  even  though  that  diagnosis  was 
documented  in  his  medical  file. 

Five  days  later,  Gifford  was  transferred 
to  the  Oregon  State  Penitentiary  (OSP). 
In  “four  months  at  OSP,  he  was  charged 
with  14  incidents  of  misconduct,”  accord- 
ing to  the  subsequent  lawsuit.  Except  for 
twelve  days,  Gifford  was  held  in  disciplin- 
ary segregation  from  December  25, 2009 


until  his  death  on  May  5, 2010. 

The  lawsuit  documents  the  rapid  de- 
terioration of  Gifford’s  mental  state  while 
in  segregation.  For  example,  on  April  6, 
2010,  guards  asked  Behavioral  Health  Ser- 
vices (BHS)  staff  to  see  Gifford  because  he 
flooded  his  cell  and  covered  the  front  of  the 
cell  with  sheets  and  a mattress. 

BHS  caseworker  Christin  Farrell 
accused  Gifford  of  “feigning  symptoms 
in  order  to  get  his  [disciplinary  reports] 
excused.” 

Fearing  that  Gifford  would  harm 
himself,  on  April  10,  2010,  guards  put 
him  in  a “safety  smock,”  gave  him  a “safety 
blanket”  and  moved  him  to  Close  Supervi- 
sion Status. 

The  medical  department  refused  to  see 
Gifford  after  he  told  guards  on  April  12  and 
13,2010  that  he  felt  suicidal.  Medical  staff 
dismissed  Gifford’s  suicidal  ideation  and 
claimed  he  was  “simply  bored  and  trying 
to  manipulate  staff  to  relieve  his  boredom,” 
according  to  the  lawsuit. 

Apparently,  Gifford  was  so  “bored”  that 
he  sent  goodbye  letters  to  his  family  and  the 
family  dog.  “The  letters  described  psychotic 
episodes  and  stated  that  he  was  going  to  die 
in  custody,”  according  to  the  complaint.  “He 
told  a younger  brother  that  now  he  would 
be  in  charge.  His  letter  to  the  family  dog 
stated  that  he  was  not  going  to  be  able  to 
bring  him  a bone.” 

Gifford’s  stepfather  was  extremely 
alarmed  by  the  letters  and  drove  from  Oak- 
land, California  to  OSP  in  Salem,  Oregon. 
He  was  not  allowed  to  see  Gifford,  how- 
ever, because  he  was  not  on  the  visitation 
list.  Prison  staff  instructed  him  to  fill  out  a 
visitor’s  application,  which  would  take  six 
weeks  to  process  - even  though  Gifford 
was  scheduled  to  be  released  in  less  than 
six  weeks. 

When  Gifford’s  counselor,  Marshall 
Buccholz,  finally  agreed  to  deliver  a letter 
from  Gifford’s  stepfather,  he  found  “that 
Richard  was  delirious  and  not  making 
sense.”  On  April  19,  2010,  guards  again 
asked  BHS  to  see  Gifford  due,  in  part,  to  the 
disturbing  letters  he  had  sent  his  family. 

Gifford  was  seen  by  Gabrieli  Gitnes, 
who  had  been  a BHS  Mental  Health  Spe- 
cialist for  five  years  but  only  had  a bachelor’s 
degree  in  psychology.  She  was  not  a licensed 


psychologist,  but  the  ODOC  authorized 
her  to  diagnose  and  treat  behavioral,  emo- 
tional and  mental  disorders,  according  to 
the  lawsuit. 

Gitnes  “did  not  assess,  evaluate,  or 
provide  any  treatment  to  Richard,”  the  suit 
alleges.  “She  failed  to  do  a Suicide  Risk 
Assessment  as  required  by  the  Segregation 
Policy”  or  to  comply  with  the  ODOC’s 
Suicide  Prevention  Policy. 

On  May  5, 2010  - ten  days  before  his 
release  date  - Gifford  died  from  an  “intra- 
venous injection  of  undetermined  drug  or 
toxin,”  an  autopsy  found.  [See:  PLN,  Dec. 

2012,  p.28]. 

According  to  ODOC  policy,  segrega- 
tion cell  checks  must  be  conducted  every 
30  minutes.  “On  the  day  of  Mr.  Gifford’s 
death,”  however,  the  “logs  indicate  there  was 
a span  of  over  three  hours  where  the  guards 
did  not  check  on  the  inmates  at  all,”  the 
lawsuit  states.  “The  records  indicate  that ... 
immediately  preceding  Mr.  Gifford’s  death, 
the  time  periods  between  rounds  were  192 
minutes,  38  minutes,  49  minutes,  and  44 
minutes.”  A lapse  of  “100  or  more  minutes 
between  tier  checks  was  common.” 

Portland  attorney  Lynn  S.  Walsh,  who 
represents  Gilford’s  estate  and  his  mother, 
Deborah  Gifford,  in  the  lawsuit,  alleges 
prison  officials  violated  the  Americans  with 
Disabilities  Act  and  Rehabilitation  Act, 
and  were  deliberately  indifferent  to  Gif- 
ford’s serious  psychiatric  needs  in  violation 
of  the  Eighth  Amendment.  The  suit  seeks 
damages  and  an  award  of  attorney’s  fees;  an 
amended  complaint  was  filed  on  February 
5,2013,  and  the  case  remains  pending.  See: 
Gifford  v.  State  of  Oregon,  U.S.D.C.  (D. 
Ore.),  Case  No.  6:ll-cv-06417-TC. 

Another,  unrelated  Oregon  pris- 
oner’s death  resulted  in  legal  action  after 
Michael  Clarence  Hagen,  28,  was  found 
beaten  and  unresponsive  in  his  cell  at 
the  Snake  River  Correctional  Institution 
(SRCI)  on  February  2,  2012.  He  was 
rushed  to  a Boise,  Idaho  hospital  where  he 
died  the  next  day.  An  autopsy  found  the 
cause  of  death  to  be  homicide  due  to  head 
injuries,  according  to  deputy  state  medical 
examiner  Dr.  Larry  Lewman.  [See:  PLN, 
Dec.  2012,  p.28]. 

“He  was  bloodied  to  the  point  of  [be- 
ing] barely  recognizable  and  unresponsive,” 
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according  to  a May  2012  tort  claim  notice 
filed  on  behalf  of  Hagen’s  wife,  Tiffany, 
by  her  attorney,  Dennis  Steinman  of  Kell, 
Alterman  Sc  Runstein  LLR 

Hagen  had  been  incarcerated  since 
May  2010  for  a vicious  2009  check-cashing 
store  robbery.  He  bound  and  gagged  the 
store  clerk  and  beat  her  with  a baton,  shat- 
tering her  nose  and  fracturing  her  skull. 

Soon  after  his  arrival  at  SRCI,  Hagen 
was  violently  targeted  by  other  prisoners 
due  to  “the  nature  of  his  crime,  his  refusal  to 
fight  back  when  attacked  by  fellow  inmates, 
including  those  associated  with  prison  gangs, 
and  because  he  would  not  pay  ‘rent’to  fellow 
cellmates  for  the  privilege  of  being  housed  by 
them,”  the  tort  claim  notice  stated. 

Other  prisoners  took  advantage  of 
Hagen,  threatening  to  kill  him  if  he  didn’t 
pay,  according  to  Steinman.  He  “was  not 
someone  who  was  used  to  being  in  a hor- 
rific environment  and  dealing  with  career 
criminals.” 

Hagen  reported  his  altercations  with 
other  prisoners  to  the  ODOC  but  “noth- 
ing was  done,”  said  Steinman.  His  repeated 
requests  to  be  transferred  to  another  facility 
were  rejected. 

Prison  officials  were  aware  that  extor- 
tion and  assaults  were  common.  In  2011, 
the  ODOC  reported  1,689  prisoner  as- 
saults in  state  facilities.  SRCI,  Oregon’s 
largest  prison,  reported  271  assaults. 

Out  of  sheer  desperation,  in  October 
2011  Hagen  took  matters  into  his  own 


hands.  Believing  that  a segregation  cell  was 
the  only  place  he  would  be  safe,  he  fought 
with  another  prisoner  so  he  would  be  sent 
to  the  hole. 

When  he  was  released  from  segrega- 
tion four  months  later,  however,  prison 
officials  put  him  in  the  same  cell  as  the 
prisoner  who  had  threatened  to  kill  him  if 
he  didn’t  pay  rent,  Steinman  said.  Hagen 
was  beaten  to  death  just  days  later. 

ODOC  and  law  enforcement  officials 
refused  to  identify  Hagen’s  cellmate,  but 
once  the  investigation  is  complete,  Malheur 
County  District  Attorney  Dan  Norris  will 
take  the  case  to  the  grand  jury,  according 
to  a police  press  release. 

The  tort  claim  notice  filed  by  Tiffany 
Hagen  alleges  a wrongful  death  claim  and 
states  that  prison  officials  have  refused 
her  requests  for  her  husband’s  personal 
property,  including  photographs  of  their 
3-year-old  daughter.  FJ 

Sources:  The  Oregonian,  www.kptv.com 
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Muslim  Prisoners  Challenge  Ohio's  Denial  of 
Halal  Meals;  Pork  Producers  Protest 


In  2011,  Abdul-Hamead  Awkal  II, 
52,  and  Cornelius  Causey,  35, both  Mus- 
lim prisoners,  filed  separate  lawsuits  against 
the  Ohio  Department  of  Rehabilitation 
and  Correction  (ODRC),  arguing  that 
the  ODRC’s  refusal  to  provide  halal  meals 
infringed  on  their  religious  rights. 

“The  issue  of  eating  halal  meals  is  espe- 
cially important  to  me  because  I face  a death 
sentence,”  said  Awkal,  who  is  on  Ohio’s 
death  row  for  two  murders.  “It  is  important 
to  me  that  I follow  the  requirements  of  my 
faith  as  I approach  death.” 

Meat  in  halal  meals  is  prepared  in  part 
by  slitting  an  animal’s  throat  and  draining 
its  blood  in  accordance  with  Islamic  beliefs. 
The  ODRC  argued  that  it  fulfilled  the  re- 
quirements of  a Muslim  diet  by  removing 
pork  from  the  prison  menu  and  offering 
vegetarian  meals. 

But  David  Singleton,  executive  direc- 
tor of  the  Ohio  Justice  and  Policy  Center, 
which  filed  the  lawsuits  on  behalf  of  Causey 
and  Awkal,  said  the  ODRC  should  provide 
pre-packaged  halal  meals  to  Muslim  pris- 
oners - similar  to  kosher  meals  for  Jewish 
prisoners  - rather  than  simply  eliminating 
pork,  which  did  not  address  the  issue  of 
providing  halal  meat. 

Ryan  Dolan,  an  Ohio  Assistant  At- 
torney General,  argued  that  would  require 
a “complete  restructuring  of  ODRC’s  food 
service  administration  and  preparation,  at  a 
cost  of  millions  to  the  State  of  Ohio  during 
fiscal  crisis,”  according  to  court  filings. 

“Once  one  Muslim’s  request  for  a Halal 
diet  is  granted  (or  ordered  to  be  granted),  all 
other  declared  Muslims  will  want  the  same 
accommodation,”  he  said. 

However,  the  ODRC’s  ban  on  pork  an- 
gered local  farmers  and  the  pork  industry. 

“We  really  think  it’s  not  in  the  best 
interest,  frankly,  of  the  whole  prison  system,” 
stated  Dick  Isler,  executive  director  of  the 
Ohio  Pork  Producers  Council.  Isler  described 
the  ODRC’s  pork  ban  as  “letting  a small 
group  make  the  rules,”  adding  that  pork  is 
inexpensive  and  nutritious  - not  to  mention 
profitable.  Pork  producers  indicated  they  may 
file  a counter  suit  against  the  ODRC  for  ban- 
ning pork  from  prison  meals. 

Causey  and  Awkal  settled  their  con- 


byJoe  Watson 

solidated  lawsuits,  which  raised  claims 
under  the  First  and  Fourteenth  Amend- 
ments and  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA), 
in  April  2012.  Pursuant  to  the  settlement, 
the  ODRC  agreed  to  provide  Awkal  and 
Causey  with  “Kosher  meals  as  a religious 
diet  accommodation  in  the  same  manner 
that  qualifying  Jewish  inmates  are  pro- 
vided Kosher  meals. ...’’Further,  the  ODRC 
agreed  to  pay  11,000  to  the  plaintiffs’  at- 


In  July  2012,  the  City  of  New  York 
paid  1225,000  to  settle  a lawsuit  that 
alleged  17  causes  of  action  arising  “from 
a chain  of  disturbing  events”  that  involved 
the  treatment  of  a mentally  ill  prisoner  at 
Rikers  Island. 

When  Robert  Fecu  was  booked  into 
the  Anna  M.  Kross  Center  on  Rikers,  it  was 
well  known  and  documented  that  he  had  a 
history  of  mental  illness,  including  bipolar 
disorder  and  suicide  attempts  prior  to  his 
incarceration.  An  April  15,  2009  medi- 
cal screening  and  order  by  the  court  for  a 
mental  examination  put  jail  staff  on  notice 
of  Fecu’s  mental  health  condition. 

Despite  that  information,  on  July  13, 
2009,  a guard  accommodated  Fecu’s  request 
for  a razor  and  allowed  him  to  use  it  with- 
out supervision.  Fecu  attempted  suicide  by 
using  the  razor  to  cut  his  arms  “on  or  near 
the  bilateral  antecubital  fossa.” 

Following  a hospital  stay  for  treatment, 
Fecu  was  housed  in  the  Mental  Health 
Assessment  Unit  for  Infracted  Inmates  at 
Rikers  with  a September  18,2009  directive 
that  he  be  placed  on  suicide  watch  for  the 
remainder  of  his  time  at  the  jail.  However, 
his  history  of  psychiatric  problems  and 
suicidal  behavior  did  not  result  in  proper 
care  and  treatment. 

Fecu  was  denied  his  prescribed  psy- 
chotropic medication  and  stopped  eating 
on  or  around  September  24,  2009.  He 
went  without  eating  through  October  13, 


torneys  in  litigation  costs. 

The  settlement  specified  that  its  terms  “do 
not,  in  any  way,  create  an  expectation,  right  or 
interest  for  other  Muslim  inmates  incarcerated 
by  ODRC  to  receive  a similar  accommoda- 
tion.” See:  Causey  v.Johnscm,  U.S.D.C.  (S.D. 
Ohio),  Case  No.  2:ll-cv-00198.  PJ 

Additional  sources:  Associated  Press,  www. 
thenewstribune.com,  www.correctionsone. 
com 


dropping  from  218  to  180  pounds  during 
that  period,  and  jail  officials  allowed  him 
to  “remain  without  food  or  sustenance  and 
medication”  over  that  time. 

On  October  13,  2009  a guard  once 
again  fulfilled  Fecu’s  request  for  a razor.  He 
used  the  razor  to  again  attempt  suicide  by 
slashing  his  arms.  Fecu  was  returned  to  Rik- 
ers Island  sixteen  days  later  and  placed  back 
on  his  medication  regimen.  He  overdosed 
on  pills  on  November  9,  2009  but  rather 
than  treat  him  or  otherwise  limit  his  access 
to  an  excessive  amount  of  pills,  he  was  taken 
off  his  medications. 

Guards  came  to  Fecu’s  cell  on  Novem- 
ber 15  and  left  him  with  nothing  but  “a  bed 
frame,  toilet,  and  his  orange  jumper.”  The 
following  day,  several  guards  and  “someone 
believed  to  hold  the  rank  of  captain”  entered 
Fecu’s  cell.  He  was  pushed  against  a wall,  put 
in  an  arm  lock  and  stripped  naked. 

A guard  used  his  arm  to  slam  Fecu  onto 
the  bed  frame  and  pin  him  there.  Fecu  was 
struck  several  times  on  the  head.  “While 
Fecu  was  down,  one  of  the  officers  stuck 
their  fingers  up  his  anus,”  the  complaint 
stated.  The  guards  laughed  and  taunted 
him  before  leaving  him  “naked,  dazed  and 
bleeding.” 

A medical  clinician  saw  Fecu  in  that 
condition  and  had  him  taken  to  the  clinic. 
A group  of  guards,  including  those  who  had 
assaulted  him,  were  there  when  he  arrived. 
He  was  threatened  not  to  report  the  beat- 


New  York:  $225,000  Settlement 
for  Prisoner's  Suicide  Attempt, 
Abuse  at  Rikers  Island 
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ing  and  returned  to  his  cell.  The  clinician 
again  had  him  brought  to  the  clinic,  and  he 
was  taken  to  “urgicare”  where  he  received 
8-10  stitches. 

Fecu  was  subsequently  released  from 
Rikers  but  reincarcerated  in  early  May 
2010.  Despite  his  past  mental  health  his- 
tory, he  was  placed  in  general  population. 
On  May  5,  2010  he  attempted  suicide  by 
hanging  himself  with  a bed  sheet  in  his 
housing  area’s  bathroom.  He  lost  con- 


sciousness and  required  extensive  medical 
treatment,  but  survived. 

In  a subsequent  lawsuit  against  the 
City  of  New  York,  Fecu  raised  federal  con- 
stitutional and  state  law  claims.  The  city’s 
$225,000  settlement,  including  attorney 
fees  and  costs,  was  reached  on  July  12, 
2012.  Fecu  was  represented  by  Brooklyn 
attorney  Brett  H.  Klein.  See:  Fecu  v.  City  of 
New  York,  U.S.D.C.  (E.D.  NY),  Case  No. 
l:10-cv-04615-RJD-JMA. 


California  District  Attorney  Sued 
by  Former  Colleague 


On  February  29,2012,  former  Con- 
tra  Costa  County  prosecutor  Paul 
Sequeira  filed  a lawsuit  in  superior  court 
seeking  damages  from  Senior  Deputy 
District  Attorney  Harold  W.  Jewett,  whom 
he  accused  of  assault  and  battery.  Two  years 
earlier,  the  two  men  (both  in  their  fifties) 
had  argued;  the  argument  escalated  until 
Jewett  punched  Sequeira,  who  sought  treat- 
ment at  a hospital  and  received  stitches. 
[See:  PLN,  May  2010,  p.50]. 

In  an  interview  conducted  the  same 
day  that  Sequeira’s  lawsuit  was  filed,  Jewett 
denied  any  wrongdoing,  saying,  “It  was 
and  continues  to  be  my  position  that  I 
was  defending  myself  physically  from  an 
assault  ...  by  Mr.  Sequeira.”  Jewett,  who 
was  named  “Prosecutor  of  the  Year”by  the 
California  District  Attorneys  Association 
in  2008,  added,  “It  may  well  be  that  a jury 
will  have  to  decide  who  was  defending 
himself  against  whom.”  Jewett  was  sus- 
pended for  30  days  without  pay  following 
the  altercation  with  Sequeira;  he  was  later 
promoted. 

Whatever  differences  the  two  prosecu- 


tors may  have  had,  they  apparently  reached  a 
boiling  point  as  the  2010  election  for  a new 
Contra  Costa  County  District  Attorney 
approached.  Sequeira  and  Jewett  backed 
rival  candidates,  with  Jewett  supporting 
the  candidacy  of  the  eventual  victor,  Mark 
Peterson,  and  Sequeira  favoring  former 
deputy  DA  Dan  O’Malley. 

The  incident  involving  Sequeria  and 
Jewett  reportedly  stemmed  from  a letter 
that  Jewett  had  sent  to  the  Contra  Costa 
Times  that  disparaged  electoral  fundraising 
practices  at  the  prosecutor’s  office.  Following 
Peterson’s  election,  Sequeira  was  demoted; 
he  then  left  the  Contra  Costa  District  At- 
torney’s office  and  found  employment  as  a 
prosecutor  in  Mendocino  County. 

Sequeira’s  lawsuit  against  Jewett  re- 
mains pending,  with  a case  management 
conference  scheduled  for  April  29, 2013  as 
this  issue  of  PLN  goes  to  press.  See:  Sequeira 
v.  Jewett,  Contra  Costa  County  Superior 
Court  (CA),  Case  No.  MSC12-00517. 

Sources:  www.sfgate.com,  www.contracosta- 
times.  com 
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California:  Lifer  Entitled  to  Credit  for  Time  Served 
Following  Governor's  Erroneous  Veto  of  Parole  Grant 


VACATING  AN  EARLIER  RULING,  OnJuNE 

29,  2012  the  California  Court  of 
Appeal,  Sixth  District,  held  that  while  a 
life-sentenced  prisoner  is  entitled  to  credit 
for  time  served  following  the  governor’s 
erroneous  veto  of  a decision  by  the  Board 
of  Parole  Hearings  (BPH)  to  grant  him 
parole,  he  is  not  entitled  to  such  credit 
for  an  erroneous  denial  of  parole  by  the 
BPH  itself. 

Johnny  Lira  was  sentenced  to  15  years 
to  life  following  his  second-degree  murder 
conviction  for  shooting  his  wife  to  death. 
He  entered  prison  in  1981  and  became 
eligible  for  release  in  1992. 

After  being  found  unsuitable  for  parole 
at  his  ninth  parole  hearing  in  December 
2005,  Lira  petitioned  for  habeas  corpus 
relief.  The  Santa  Clara  County  Superior 
Court  found  that  the  denial  of  parole  was 
not  supported  by  sufficient  evidence  and 
ordered  a new  hearing.  The  new  parole 
hearing  was  held  in  November  2008  and 
resulted  in  a finding  that  Lira  was  suit- 
able for  parole.  Then-Governor  Arnold 
Schwarzenegger  vetoed  that  decision  in 
April  2009,  finding  that  Lira  would  pose 
a danger  to  society  if  released.  Lira  filed  a 
petition  challenging  the  governor’s  veto. 

Meanwhile,  at  a subsequent  BPH 
hearing  in  November  2009,  Lira  was  again 
found  suitable  for  parole.  When  current 
Governor  Jerry  Brown  declined  to  review 
that  decision,  Lira  was  released  on  parole 
effective  April  8, 2010. 

He  then  filed  a supplemental  petition 
seeking  immediate  discharge  from  parole, 
claiming  that  he  was  entitled  to  four  years’ 
credit  for  his  “unlawful”  incarceration  that 
resulted,  first,  from  the  erroneous  denial  of 
parole  by  the  BPH  in  December  2005,  and 
second,  due  to  Governor  Schwarzenegger’s 
allegedly  erroneous  April  2009  veto  of  the 
BPH’s  subsequent  grant  of  parole. 

The  Court  of  Appeal  agreed  only  as  to 
the  second  part  of  Lira’s  claim. 

In  a lengthy  ruling,  the  appellate  court 
initially  found  that  Lira’s  challenge  to  Gov- 
ernor Schwarzenegger’s  veto  was  not  moot, 
even  though  Lira  had  since  been  released  on 
parole,  as  he  was  seeking  to  have  the  credit 
for  time  served  after  the  veto  applied  to  his 
parole  term,  which  was  part  of  his  overall 
“term  of  imprisonment.” 


Addressing  Lira’s  entitlement  to  cred- 
its, the  Court  of  Appeal  noted  that  the 
lifetime  parole  requirement  of  Penal  Code 
section  3000.1  did  not  apply  to  prisoners 
(like  Lira)  convicted  of  a murder  that  oc- 
curred before  1983.  Disagreeing  in  part 
with  In  re  Bush,  161  Cal.App.4th  133,  74 
Cal.Rptr.3d  256  (Cal.App.  1 Dist.  2008), 
the  appellate  court  held  that  continued 
incarceration  following  judicial  reversal  of 
a BPH  finding  of  unsuitability  is  “lawful,” 
while  such  incarceration  following  an  erro- 
neous gubernatorial  veto  of  a BPH  finding 
of  parole  suitability  is  “unlawful.” 

The  Court  of  Appeal  then  methodical- 
ly examined  the  circumstances  surrounding 
Lira’s  crime  and  Governor  Schwarzeneg- 
ger’s justifications  for  his  veto,  and  found 
that  “Lacking  even  a modicum  of  evi- 
dentiary support,  the  Governor’s  veto  was 


The  Tenth  Circuit  Court  of  Ap- 
peals has  held  “that  when  a prison 
official  inhibits  a prisoner  from  utilizing 
an  administrative  process  through  threats 
or  intimidation,  that  process  can  no  longer 
be  said  to  be  ‘available’”  under  the  Prison 
Litigation  Reform  Act  (PLRA).  The  ap- 
pellate court  set  forth  a two-prong  test  to 
establish  whether  administrative  remedies 
are  unavailable  in  such  circumstances. 

Colorado  state  prisoner  Mark  Tuckel  was 
assigned  to  work  in  vehicle  maintenance  at 
the  Arkansas  Valley  Correctional  Facility.  Un- 
satisfied with  his  job  position,  he  reached  an 
agreement  with  Scott  Grover,  a prison  official, 
that  would  result  in  Tuckel  being  transferred 
to  a vocational  program  if  he  completed  a 
welding  project.  However,  Grover  reneged  on 
the  deal  once  the  project  was  finished,  claim- 
ing the  agreement  never  existed. 

Consequently, Tuckel  filed  a grievance. 
After  filing  the  grievance  he  was  approached 
by  several  other  prisoners  who  told  him  that 
Steve  Keys,  a prison  program  manager,  had 
advised  them  that  as  a result  of  his  grievance 
they  were  losing  their  incentive  pay.  “At 
the  apparent  recommendation  of  Grover 


arbitrary  and  violated  Lira’s  right  to  due 
process.” 

Consequently,  the  appellate  court  held 
that  the  “superior  court  erred  in  finding  Lira 
entitled  to  credit  for  his  continued  incarcer- 
ation up  to  November  2008”;  however,  he 
was  entitled  to  receive  credit  for  “the  time 
Lira  served  after  November  2008  due  to  the 
Governor’s  veto, ’’because  “if  a gubernatorial 
veto  is  not  supported  by  some  evidence,  it 
is  unlawful  because  it  violates  the  inmate’s 
right  to  procedural  due  process. ’’The  Court 
of  Appeal  declined  to  grant  Lira  postcon- 
viction conduct  credits  for  time  served  after 
the  erroneous  gubernatorial  veto. 

The  California  Supreme  Court  granted 
review  of  the  appellate  opinion  in  this  case 
on  October  17, 2012,  but  has  not  yet  issued 
a ruling.  See:  In  re  Lira,  143  Cal.Rptr.3d  491 
(Cal.App.  6 Dist.  2012),  review  granted.  PI 


and  other  officials,”  the  prisoners  assaulted 
Tuckel,  injuring  one  of  his  eyes. 

Rather  than  file  another  grievance, 
Tuckel  filed  a 42  U.S.C.  § 1983  complaint 
that  raised  claims  under  the  First  and 
Eighth  Amendments. The  Colorado  federal 
district  court  granted  summary  judgment 
to  the  defendant  prison  officials  based  on 
its  “determination  that  the  PLRA  requires 
exhaustion  regardless  of  a prisoner’s  legiti- 
mate fear  of  retaliation.” 

Tuckel  appealed  and  the  Tenth  Circuit 
reversed,  stating  it  would  join  the  hold- 
ings of  the  Second,  Seventh  and  Eleventh 
Circuits.  See:  Turner  v.  Burnside,  541  F.3d 
1077  (11th  Cir.  2008)  [PLN,  March  2010, 
p.40];  Kaba  v.  Step,  458  F.3d  678  (7th  Cir. 
2006);  Hemphill  v.  New  York,  380  F.3d  680 
(2d  Cir.  2004). 

Those  appellate  courts  have  uniformly 
held  that  “some  threats  disrupt  the  op- 
eration and  frustrate  the  purposes  of  the 
administrative  remedies  process  enough 
that  the  PLRA’s  exhaustion  requirement 
does  not  allow  them.”  The  Tenth  Circuit 
agreed  with  the  holding  in  Turner  that 
when  “an  inmate  forgoes  administrative 
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remedies  because  prison  officials  have  made 
it  irrational  for  him  to  pursue  them,  the  in- 
mate loses  a benefit  that  Congress  intended 
to  bestow  upon  him.” 

The  appellate  court  further  noted  that 
“An  inmate  who  has  been  threatened  or 
beaten  for  using  administrative  procedures 
has  no  reason  to  expect  that  an  emergency 
grievance  procedure,  by  virtue  of  being  ex- 
pedited, is  somehow  different  and  will  not 
result  in  retaliation.  If  anything,  an  expedited 
procedure  could  be  construed  as  hastening 
the  retaliation  an  inmate  might  suffer.” 

The  Court  of  Appeals  established  a 
two-prong  test  for  what  a prisoner  must 
show  to  defeat  a failure-to-exhaust  defense: 
1)  that  the  threat  or  intimidation  actually 
did  deter  the  prisoner  from  filing  a griev- 
ance or  pursuing  part  of  the  administrative 
remedy  process,  and  2)  that  the  threat  or 
intimidation  would  deter  a reasonable 
prisoner  of  ordinary  firmness  and  fortitude 
from  filing  a grievance  or  pursuing  the  part 
of  the  administrative  remedy  process  that 
the  prisoner  failed  to  exhaust. 

The  first  showing  is  objective,  as  it 
requires  actual  deterrence  be  shown.  The 
second  is  subjective,  requiring  the  district 


court  to  consider  the  context  of  the  alleged 
threat  or  intimidation  by  prison  officials. 
“Only  threats  that  are  sufficiently  serious 
and  retaliatory  acts  that  are  severe  enough 
to  deter  a reasonable  inmate  will  result  in 
an  administration  remedy  becoming  un- 
available for  PLRA  purposes,”  the  Tenth 
Circuit  said,  noting  that  the  test  will  filter 
out  frivolous  claims. 

The  appellate  court  wrote  that  once 
prison  officials  raise  a failure-to-exhaust 
defense  under  the  PLRA,  “the  onus  falls 
on  the  plaintiff  to  show  that  remedies  were 
unavailable  to  him  as  a result  of  intimida- 
tion by  prison  officials.  Plaintiffs  should  be 
afforded  an  opportunity  to  counter  the  ex- 
haustion defense  in  this  manner  regardless 
of  whether  the  issue  is  asserted  by  defen- 
dants or  raised  by  the  court  sua  sponte.” 

Accordingly,  the  district  court’s  order 
was  reversed  and  the  case  remanded  for 
further  proceedings. Tuckel  was  represented 
on  appeal  by  appointed  counsel.  See:  Tuckel 
v.  Grover,  660  F.3d  1249  (10th  Cir.  2011). 

Following  remand,  on  November  19, 
2012  the  district  court  denied  the  defen- 
dants’ motion  for  summary  judgment,  in 
which  they  again  asserted  that  Tuckel  had 


“failed  to  exhaust  the  available  administra- 
tive remedies.” 

The  court  found  that  Tuckel  “has 
shown  a genuine  issue  of  material  fact  re- 
garding the  unavailability  of  administrative 
remedies.  Plaintiff  has  presented  evidence 
that  ...  Defendant  Keys  told  inmates  who 
work  in  the  program  that  their  incentive 
pay  was  being  discontinued  because  of 
Plaintiff’s  grievance  regarding  his  job  as- 
signment.... Plaintiff  also  presents  evidence 
that  he  was  assaulted  within  days  after  Keys’ 
statements  to  the  inmates.  Plaintiff  asserts 
that  the  assailants  were  angry  about  the 
discontinuation  of  incentive  pay.  The  Court 
finds  that  these  facts  are  sufficient  to  at  least 
create  genuine  issues  of  material  fact  as  to 
whether  Plaintiff  was  subjectively  deterred 
from  filing  a grievance  regarding  his  claims 
in  this  action  and  whether  a reasonable 
inmate  of  ordinary  firmness  and  fortitude 
would  be  deterred  from  lodging  a grievance 
under  these  circumstances.” 

The  case  remains  pending  be- 
fore the  district  court.  See:  Tuckel  v. 
Grover,  U.S.D.C.  (D.  Col.),  Case  No. 
l:10-cv-00215-KLM-MEH;  2012  WL 
5904209. 
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Oregon  Parole  Board's  Notice-of-Rights  Form  Violates  APA 


On  June  6, 2012,  the  Oregon  Court 
of  Appeals  agreed  that  a notice-of- 
rights  form  (NOR)  used  by  the  Oregon 
Board  of  Parole  and  Post-Prison  Supervi- 
sion (Board)  constitutes  a rule.  Since  the 
NOR  was  not  adopted  in  accordance  with 
the  rulemaking  procedures  of  Oregon’s 
Administrative  Procedures  Act  (APA),  the 
court  held  it  was  invalid. 

The  validity  of  any  Oregon  administra- 
tive rule  may  be  challenged  in  the  Oregon 
Court  of  Appeals  under  ORS  183.400.  A 
rule  will  be  held  invalid  if  it  violates  con- 
stitutional provisions,  exceeds  the  adopting 
agency’s  statutory  authority  or  was  not 
adopted  in  compliance  with  applicable 
rulemaking  procedures. 

A “rule”  is  defined  as  “any  directive, 
standard,  regulation  or  statement  of  general 
applicability  that  implements,  interprets 
or  prescribes  law  or  policy,  or  describes  the 
procedure  or  practice  requirements  of  any 
agency.” 

On  September  21,  2009,  the  Board 
issued  a hearing  notice  packet  consisting 
of  three  documents.  The  first  was  entitled 
“HEARING  NOTICE  & NOTICE  OF 
RIGHTS  PACKET,”  and  included  several 
blank  spaces  for  the  Board  to  write  in  a 
prisoner’s  name  and  identification  num- 
ber, hearing  date  and  location,  and  type 
of  hearing.  The  second  document,  titled 
“HEARING  TYPES,”  identified  and 
defined  the  ten  different  types  of  Board 
hearings  referenced  in  the  first  document. 

Finally,  the  third  document,  “IN- 
MATES’ RIGHTS  AND  HEARING 
PROCEDURES,”  was  the  NOR.  It  de- 
scribed, “in  separately  captioned  sections 
covering  four  pages,  various  aspects  of  the 
practices  and  procedures  followed  in  hear- 
ings before  the  board. ’’The  sections  included 
“Right  to  an  Attorney,”  “Who  May  Attend 
the  Hearing,”  “Information  Considered 
at  the  Hearing,”  “Presiding  Officer,”  “No- 
tice and  Waiver,”  “Hearing  Procedure,” 
“Continuances,”  “Decision,”  “Record,”  and 
“Administrative  Reviews  and  Appeals.” 

Oregon  prisoner  Arlen  Smith  filed 
a challenge  to  the  NOR,  arguing  that  it 
was  invalid  because  it  was  not  adopted 
in  accordance  with  the  APA’s  rulemaking 
procedures.  Smith  contended  that  the  NOR 
was  a “statement  of  general  applicability  for 
all  persons  appearing  before  [the  Board]  in 
contested  case  type  proceedings,”  and  set 


forth  “the  procedure  and  practice  require- 
ments”for  such  hearings. The  Board  moved 
to  dismiss  the  challenge,  arguing  that 
the  court  lacked  jurisdiction  under  ORS 
183.400  because  the  NOR  “is  a statement 
of ‘specific  applicability’ and,  therefore,  not 
a rule.” 

The  Court  of  Appeals  disagreed,  find- 
ing that  “although  the  first  page  of  the 
hearing  notice  packet  is  addressed  to  a 
particular  inmate  - identifying  who  is  to 
receive  the  notice  and  providing  logistical 
information,  such  as  the  hearing  date,  loca- 


tion, and  type  of  hearing  - the  content  of 
the  form  itself  is  generalized  and  applicable 
to  all  inmates  in  a particular  category  or 
class  of  hearings.” 

As  such,  the  NOR  “is  a rule  within 
the  meaning  of  ORS  183.310(9),”  the 
court  concluded.  “Consequently,  the  board 
was  required  to  follow  the  rulemaking 
procedures  of  the  APA  in  adopting  it.  The 
board  does  not  dispute  that  it  failed  to  do 
so.  Accordingly,  the  [NOR]  is  invalid.”  See: 
Smith  v.  Board  of  Parole,  250  Or.App.  345, 
284  P.3d  1150  (Or.App.  2012). 


Kentucky  DOC  May  Not  Alter 
Presentencing  Custody  Credits 


The  Kentucky  Supreme  Court  has 
held  that  the  Department  of  Corrections 
(DOC)  lacks  authority  to  modify  a prisoner’s 
presentencing  custody  credit  calculation. 

In  1993,  Peter  Bard  was  charged  with 
murdering  a deputy  sheriff,  but  the  charges 
were  dismissed  without  prejudice  when  he 
was  found  incompetent  to  stand  trial.  He 
was  involuntarily  institutionalized  for  a 
total  of  1,637  days. 

After  Bard  was  re-indicted  in  2000,  a 
jury  found  him  guilty  but  mentally  ill  on  a 
first-degree  manslaughter  charge. 

On  August  8, 2002,  the  trial  court  im- 
posed the  20-year  sentence  that  had  been 
recommended  by  the  jury.  The  court  also 
granted  credit  for  3,086  days  of  presentenc- 
ing custody  credit  - including  the  1,637 
days  that  Bard  had  been  hospitalized. 

Bard’s  sentence  expired  approximately 
six  years  later.  Rather  than  release  him,  how- 
ever, the  DOC  transferred  him  to  a mental 
hospital  for  involuntary  commitment  under 
a new  mental  inquest  warrant. 

Several  days  later  DOC  officials 
claimed  that  Bard  had  been  credited  with 
too  much  presentencing  custody  credit  and 
should  not  have  been  released.  A warrant 
was  issued  for  Bard’s  return  to  prison  due  to 
“inadvertent  release,”  and  he  was  transferred 
back  to  the  DOC. 

An  amended  time  credit  computation 
was  then  submitted  to  the  sentencing  court, 
reducing  Bard’s  presentencing  custody 
credit  from  3,086  days  to  1,449  days.  The 
trial  court  signed  the  amended  computa- 
tion and  the  DOC  amended  its  records, 
crediting  Bard  with  only  1,449  days  of 


presentencing  custody  credit. 

The  trial  court  denied  Bard’s  motion 
for  an  investigation  into  the  reasons  for  his 
reincarceration.  He  then  filed  the  equivalent 
of  a motion  for  habeas  corpus,  which  the 
court  denied  upon  finding  that  Bard  had 
failed  to  prove  that  the  judgment  against 
him  had  been  satisfied.  The  Court  of  Ap- 
peals affirmed,  and  the  Kentucky  Supreme 
Court  granted  review  and  reversed. 

The  Supreme  Court  held  that  under 
the  plain  language  of  KRS  532.120(3), 
“it  is  clear  that  the  responsibility  to  credit 
a defendant  for  presentencing  jail  time 
belonged  exclusively  to  the  trial  court.... 
No  statutory  authority  or  case  law  granted 
[the  DOC]  the  power  to  set  or  modify 
presentencing  custody  credit. 

“Because  the  duty  to  award  presen- 
tencing custody  credit  was  vested  in  the 
trial  court,”  the  Supreme  Court  held  that 
the  DOC  “was  not  authorized  to  modify 
[Bard’s]  credit  in  any  way.  Its  attempt  to 
do  so  was  an  invalid  usurpation  of  the 
power  expressly  granted  to  the  trial  court  by 
KRS  532.120(3).”  As  such,  Bard  “remains 
entitled  to  the  3,086  days  of  presentencing 
custody  credit  awarded  by  the  trial  court.” 

The  Supreme  Court  also  held  that  the 
trial  court  lacked  jurisdiction  to  amend 
Bard’s  presentencing  custody  credit  six 
years  after  he  had  been  sentenced.  Although 
the  Supreme  Court’s  ruling  was  issued  in 
October  2011,  it  was  modified  on  March 
16,  2012  and  corrected  on  May  15,  2012. 
Chiefjustice  John  D. Minton, Jr.  dissented. 
See:  Bard  v.  Commonwealth  of  Kentucky,  359 
S.W.3dl  (Ky.2011).Pl 
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New  York  Creates  "All  Crimes  DNA  Database" 


New  York  has  become  the  first 
state  in  the  nation  to  establish  a so- 
called  “all  crimes  DNA  database.” 

Like  most  states,  New  York  already 
collects  DNA  samples  from  convicted 
felons.  On  March  19,  2012,  however, 
Governor  Andrew  M.  Cuomo  signed  into 
law  a bill  that  permits  the  collection  of 
DNA  samples  from  people  convicted  of 
misdemeanors  as  well.  This  makes  New 
York’s  DNA  database  the  most  expansive 
in  the  United  States,  according  to  Gover- 
nor Cuomo’s  office. 

Unsurprisingly,  the  bill  had  the  support 
ofNew  York’s  62  district  attorneys, 58  sher- 
iffs and  400  police  chiefs.  Prosecutors  claim 
that  collecting  DNA  from  misdemeanor 
offenders  will  help  them  identify  violent 
criminals  and,  in  some  cases,  exonerate 
people  who  are  wrongly  accused. 

“Every  single  time  we’ve  expanded  the 
DNA  database,  we  have  shown  how  effec- 
tive it  is  in  convicting  people  who  commit 
crimes,”  said  Richard  Aborn,  president  of 
the  Citizens  Crime  Commission  ofNew 
York  City.  “We’ve  also  shown  that  it  can  be 
used  to  exonerate  the  innocent.” 

In  an  opinion  article,  Manhattan  pros- 
ecutor Cyrus  R.  Vance  Jr.  argued  that  taking 
DNA  samples  from  individuals  convicted 
of  low-level  offenses  has  proven  effective. 
He  claimed  that  since  the  state  began 
collecting  DNA  from  people  convicted  of 
petty  larceny,  investigators  have  identified 
suspects  linked  to  48  murders  and  220 
sexual  assaults  statewide. 

For  example,  Vance  cited  his  prosecu- 
tion of  Lerio  Guerrero  for  a 1998  rape. 
Although  Guerrero  had  been  arrested 
several  times  since  1998,  he  was  never  con- 
victed of  a crime  serious  enough  to  require 


the  taking  of  a DNA  sample.  However,  he 
smoked  a cigarette  when  he  was  questioned 
for  trespassing  in  2011,  and  DNA  taken 
from  the  butt  of  the  cigarette  linked  Guer- 
rero to  the  rape. 

“The  DNA  databank  expansion  is 
particularly  critical  when  studies  show  that 
persons  who  commit  serious  crimes  have 
also  often  committed  other  crimes  includ- 
ing lower-level  misdemeanors,”  said  state 
Senator  Steve  Saland,  who  sponsored  the 
bill.  “This  law  provides  a powerful  tool  to 
bring  closure  to  unsolved  crimes  and  pre- 
vent further  crimes  from  taking  place,  while 
providing  a means  by  which  a wrongfully 
convicted  person  can  be  exonerated,  or  a 
suspect  eliminated.” 

Defense  attorneys  who  seek  DNA 
evidence  to  exonerate  falsely  accused  cli- 
ents have  argued  that  courts  often  place 
onerous  restrictions  on  post-conviction 
access  to  such  evidence.  Consequently, 
the  new  law  that  broadens  New  York’s 
DNA  database  also  “significantly  expands 
defendants’  access  to  DNA  testing  and 
comparison  both  before  and  after  convic- 
tion in  appropriate  circumstances,  as  well 
as  to  discovery  after  conviction  where  in- 
nocence is  claimed.”  PI 

Sources:  Press  release from  Governor  Cuomo’s 
office  (March  19,  2012),  Associated  Press 
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Federal  Court  Limits  New  York's  Civil  Commitment  Statute, 
but  Injunction  Vacated  on  Appeal 


A DECISION  BY  THE  U.S.  DISTRICT 
Court  for  the  Southern  District  of 
New  York  severely  restricted  portions  of 
New  York’s  Sex  Offender  Management 
and  Treatment  Act  (SOMTA).  A lawsuit 
filed  by  Mental  Hygiene  Legal  Service 
(MHLS)  had  sought  an  injunction  against 
enforcement  of  various  provisions  of  the 
Act,  which  provides  for  the  civil  confine- 
ment of  certain  sex  offenders.  However,  the 
injunction  issued  by  the  district  court  was 
vacated  by  the  Second  Circuit. 

SOMTA  permits  the  “civil  manage- 
ment” of  individuals  convicted  of  certain 
sex  crimes,  and  in  challenging  the  Act, 
MHLS  exercised  its  statutory  mandate 
to  “safeguard  the  rights  of  any  patient  or 
resident  from  abuse  or  mistreatment.” 
SOMTA  granted  New  York  mental  health 
officials  the  power  to  confine  “certain  sex 
offenders  after  completion  of  their  prison 
terms,  parole  terms,  or  other  periods  of 
state  custody.  Such  civil  management  is 
predicated  on  the  danger  to  society  that 
recidivist  sex  offenders  pose.” 

SOMTA  became  effective  on  April  13, 
2007,  the  day  after  MHLS  filed  suit  chal- 
lenging seven  of  the  Act’s  provisions:  MHL 
Sec.  10.06(f),  authorizing  the  New  York  At- 
torney General  to  issue  a “securing  petition” 
to  detain  certain  individuals  in  advance  of 
a probable  cause  hearing,  without  notice  or 
opportunity  for  review;  MHL  Sec.  10.06(k), 
which  mandates  involuntary  civil  detention 
pending  a commitment  trial,  based  upon  a 
finding  at  the  probable  cause  hearing  that 
the  individual  may  have  a mental  abnormal- 
ity with  a finding  of  current  dangerousness; 
and  MHL  Sec.  10.06(j)(iii),  which  forbids 
an  individual  indicted  for  a crime,  but  found 
competent  to  stand  trial,  to  contest  the 
commission  of  the  acts  that  constituted  the 
offense  at  the  probable  cause  hearing. 

Also  challenged  were  MHL  Sec. 
10.07(d),  which  authorizes  civil  commit- 
ment for  defendants  found  incompetent  to 
stand  trial  and  never  convicted  of  any  crime, 
based  upon  a showing  by  clear  and  convinc- 
ing evidence  that  they  had  committed  a 
sexual  offense;  MHL  Sec.  10.07(c),  which 
authorizes  the  factfinder  at  a civil  commit- 
ment trial  to  make  a retroactive  finding,  by 


by  Derek  Gilna 

clear  and  convincing  evidence,  that  certain 
non-sex  crimes  were  committed  with  a “sex- 
ual motivation”;  MHL  Sec.  10.05(e),  which 
authorizes  certain  pre-hearing  psychiatric 
exams  in  the  absence  of  counsel;  and  MHL 
Sec.  33. 13(c)(9)(vii),  permitting  the  release 
of  confidential  clinical  and  medical  records 
under  specified  circumstances. 

In  ruling  on  MHLS’s  motion  for 
summary  judgment,  the  district  court  en- 
joined enforcement  of  SOMTA  sections 
(c),  (d)  and  (k).  Section  (k)  was  found 
unconstitutional  on  its  face  as  it  permitted 
confinement  without  a judicial  hearing. 
Section  (c)  was  similarly  found  unconsti- 
tutional, in  that  it  applied  the  label  of  “sex 
offender”  based  only  on  a civil  proceeding 
requiring  “clear  and  convincing  evidence” 
that  an  individual  had  committed  a crime. 
Section  (d)  was  found  unconstitutional  on 
similar  grounds. 

Enforcement  of  SOMTA  sections  (e) 
and  (f)  was  allowed,  as  the  court  reasoned 
that  civil  detention  would  be  limited  to 
merely  a “brief  period”  before  a judicial 
hearing,  based  on  an  official  assertion  that 
an  individual  is  deemed  “dangerous.” 

The  defendants  also  filed  a motion  for 
summary  judgment,  arguing  that  MHLS 
lacked  standing  to  litigate  the  suit;  however, 
that  argument  was  rejected  by  the  court, 
which  found  that  MHLS  was  required  by 
statute  to  defend  the  rights  of  individuals 
subject  to  SOMTA.  The  defendants  had 
also  alleged  that  no  “realistic  threat”  ex- 
isted to  assert  a danger  to  MHLS’s  clients 
because  no  civil  management  petitions 
had  yet  been  filed  by  the  state.  The  district 
court  found  no  merit  to  that  argument, 
noting  that  the  fact  that  the  Act  “could”  be 
applied  constituted  a danger  which  created 
a triable  issue. 

Additionally,  the  court  declined  to 
exercise  the  abstention  doctrine  set  forth 
in  Younger  v.  Harris,  401  U.S.  37  (1971), 
which  generally  requires  federal  courts  to 
abstain  from  exercising  jurisdiction  over 
claims  that  call  into  question  state  court 
proceedings. 

Accordingly,  the  district  court  entered 
a permanent  injunction  that  enjoined  the 
defendants  from  “detaining  any  Article  10 


respondent  pending  trial  ...  in  the  absence 
of  a specified,  individualized  judicial  finding 
of  probable  cause  to  believe  that  the  person 
is  sufficiently  dangerous  to  require  confine- 
ment....’’Additionally,  the  defendants  were 
“enjoined  from  civilly  managing,  pursuant 
to  Article  10”  any  person  charged  with  a sex 
offense  or  designated  felony,  unless  there 
“has  been  a jury  finding,  or  a finding  by  the 
court  if  a jury  trial  is  waived,  that,  beyond 
a reasonable  doubt,  the  person  did  engage 
in  the  conduct  constituting  the  underlying 
offense,”  or  that  the  designated  felony  was 
sexually  motivated.  See:  Mental  Hygiene 
Legal  Service  v.  Cuomo,  785  F.Supp.2d  205 
(S.D.N.Y.  2011). 

The  defendants  appealed. 

On  June  20,2012,  the  Second  Circuit 
Court  of  Appeals,  “[ujpon  review  of  the 
record  and  the  arguments  of  counsel,” 
vacated  the  district  court’s  order  and  per- 
manent injunction,  and  remanded  the  case 
“for  reconsideration  in  light  of  our  decision 
in  Disability  Advocates,  Inc.  v.  New  York 
Coalition  for  Quality  Assisted  Living,  Inc., 
675  F.3d  149  (2d  Cir.  2012). ’’The  Disability 
Advocates  ruling  addressed  whether  non- 
membership organizations  have  standing 
to  sue  on  behalf  of  their  clients. 

“On  remand,  the  parties  shall  have  a 
full  opportunity  to  adduce  any  facts  relevant 
to  the  question  of  whether  plaintiff-appellee 
Mental  Hygiene  Legal  Services  can  es- 
tablish any  of  the  ‘indicia  of  membership’ 
required  for  a nonmembership  organization 
to  assert  associational  standing,”  the  appel- 
late court  wrote.  See:  Mental  Hygiene  Legal 
Services  v.  Schneiderman,  472  Fed.Appx.  45 
(2d  Cir.  2012)  (unpublished). 

This  case  remains  pending  before  the 
district  court  on  remand,  on  cross-motions 
for  summary  judgment.  See:  Mental  Hy- 
giene Legal  Service  v.  Cuomo,  U.S.D.C.  (S.D. 
N.Y.),  Case  No.  l:07-cv-02935-DAB.  PI 
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$695,000  Settlement  in  Discrimination 
Suit  by  Deaf  Colorado  Detainees 


The  City  and  County  of  Denver  has 
paid  $695,000  to  settle  a lawsuit  that 
alleged  systemic  discrimination  against  deaf 
people  detained  or  imprisoned  at  city  and 
county  jails  and  detention  centers. 

The  lawsuit  was  filed  by  three  former 
pre-trial  detainees,  the  Colorado  Cross- 
Disability  Coalition  (CCDC)  and  the 
Colorado  Association  for  the  Deaf  (CAD). 
The  detainees  were  all  profoundly  deaf; 
as  such,  they  considered  American  Sign 
Language,  not  English,  to  be  their  pri- 
mary language.  In  order  to  communicate 
effectively  in  situations  involving  medical 
or  legal  advice  and  decision  making,  the 
detainees  required  the  services  of  a qualified 
sign  language  interpreter. 

Shawn  Vigil  was  received  at  the 
Denver  County  Jail  (DCJ)  on  August  28, 
2005;  Roger  Krebs  was  taken  into  custody 
on  March  29, 2007  and  housed  at  the  Pre- 
Arraignment  Detention  Facility  (PADF); 
and  Sarah  Burke  was  held  at  a police  station 
and  the  PADF  after  her  arrest  on  August 
29,2007. 

None  of  them  could  hear  or  commu- 
nicate verbally  due  to  their  deafness,  which 
was  known  to  jail  officials.  Solely  on  the 
basis  of  their  disability,  they  were  isolated 
from  other  detainees  and  placed  in  special 
needs  housing. 

Despite  that  placement,  the  DCJ  and 
PADF  had  no  policy,  procedure  or  equip- 
ment in  place  to  accommodate  the  needs 
of  deaf  or  hard  of  hearing  detainees,  which 
deprived  them  of  effective  communications 
with  jail  staff.  It  also  prevented  them  from 
placing  telephone  calls  to  friends,  family 
members  or  legal  counsel. 

When  Vigil  entered  the  DCJ,  he  faced 
serious  charges  that  could  have  resulted  in  a 
lengthy  term  of  incarceration.  The  DCJ  has  a 
policy  to  determine  a detainees  risk  of  suicide; 
however,  the  inability  of  jail  staff  to  commu- 
nicate with  Vigil  rendered  them  unable  to 
determine  his  mental  status.  The  complaint 
alleged  that  this  communication  failure  con- 
tributed to  Vigil’s  suicide  attempt  by  hanging 
on  September  27,2005.  He  died  four  days  later 
after  being  removed  from  life  support. 

Burke  had  diabetes,  but  was  unable 
to  communicate  her  medical  needs  or  her 
need  to  have  something  to  eat  because  she 
was  hyperglycemic.  She  was  not  provided 


with  a TTY  device  to  make  phone  calls 
and  was  treated  with  callous  indifference 
by  jail  staff. 

On  September  7,  2012,  the  parties 
reached  a settlement  in  the  lawsuit.  A lump 
sum  of  $695,000  was  paid  to  the  law  firm 
of  King  & Greisen  to  cover  attorney  fees 
and  damages  related  to  Vigil’s  death  and 
the  emotional  distress  experienced  by  Krebs 
and  Burke. 


The  State  Bar  of  California  has 
recommended  the  disbarment  of  Del 
Norte  County  District  Attorney  Jon  Mi- 
chael Alexander,  64,  who  was  deemed  “not 
eligible  to  practice  law”  until  the  California 
Supreme  Court  makes  a final  decision  in 
his  case. 

In  an  April  5,  2013  ruling,  State  Bar 
Court  Judge  Lucy  Armendariz  held  that 
Alexander  had  violated  three  rules  of  pro- 
fessional conduct  - communication  with  a 
represented  party,  moral  turpitude  and  sup- 
pression of  evidence  - and  that  his  “lack  of 
insight  into  his  wrongdoing”  and  attempts 
to  blame  others  warranted  his  disbarment. 

“His  lack  of  candor  and  truthfulness  in 
his  dealings  with  the  court  and  opposing 
counsel  demonstrate  that  he  did  not  com- 
prehend his  special  duty  as  a prosecutor  to 
promote  justice  and  seek  the  truth,  and  not 
merely  to  convict,”  Armendariz  stated. 

Alexander  had  previously  made  three 
appearances  before  the  State  Bar  Court. 
His  past  transgressions  included  two  con- 
victions for  driving  without  a valid  license, 
prosecutorial  misconduct  and  practicing 
law  without  paying  Bar  dues. Three  months 
after  taking  office  as  District  Attorney  in 
2010,  Alexander  was  suspended  for  60  days 
for  a variety  of  past  misconduct,  including 
failure  to  return  unearned  fees  and  improper 
ex  parte  communications  with  a judge.  He 
was  on  probation  imposed  by  the  Bar  Court 
at  the  time  of  the  most  recent  complaint 
that  led  to  the  disbarment  recommendation. 
[See:  PZJVJan.  2013,  p.46]. 

That  recommendation  resulted  after 


The  settlement  also  provided  that  the 
federal  district  court  would  vacate  its  order 
dismissing  CCDC  and  CAD  as  plaintiffs 
due  to  lack  of  standing.  Consequently, 
CCDC  and  CAD  were  reinstated  as 
plaintiffs  so  they  could  join  in  the  settle- 
ment, which  was  finalized  in  October  2012. 
See:  Ulibarri  v.  City  cmd  County  of  Denver, 
U.S.D.C.  (D.  Col.),  Case  No.  l:07-cv- 
01814-ODS-MJW.  H 


Alexander,  a former  methamphetamine 
addict  who  was  elected  on  a “Death  to 
Meth”campaign,was  found  to  have  violated 
professional  conduct  standards  in  connec- 
tion with  a private  meeting  in  his  office  in 
July  2011  with  Michelle  Taylor,  a defendant 
charged  with  drug  possession  and  distribu- 
tion. Taylor  told  him  that  drugs  found  in 
her  possession  belonged  to  her  and  not  to  a 
codefendant  who  also  had  been  charged. 

During  the  meeting  with  Taylor,  Al- 
exander did  not  end  the  meeting  when  he 
learned  that  she  was  represented  by  counsel, 
as  required  by  professional  standards  and  the 
Sixth  Amendment.  Instead,  he  questioned 
her  about  who  had  sold  her  the  drugs.  Ac- 
cording to  Bar  Court  Judge  Armendariz’s 
report,  Alexander  then  failed  to  disclose 
the  meeting  to  Taylor’s  public  defender  or 
the  attorney  representing  her  codefendant; 
he  admitted  to  having  contact  with  Taylor 
only  after  learning  that  she  had  secretly  tape 
recorded  the  encounter,  and  had  given  the 
recording  to  her  codefendant. 

During  an  eight-day  Bar  hearing  in 
October  2012,  Alexander  claimed  that  de- 
fense counsel  had  granted  him  permission 
to  speak  with  Taylor.  He  also  said  Taylor 
had  “barged  into”  his  office  unannounced, 
and  that  he  had  merely  tried  to  talk  her  into 
drug  treatment.  Alexander  also  asserted 
that  he  had  immediately  informed  Taylor’s 
attorney  of  the  encounter.  The  Bar  Court 
found  those  claims  to  be  false. 

Alexander  faced  other  misconduct 
charges  in  the  disbarment  proceeding.  One 
charge  involved  his  acceptance  of  a $6,000 
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Alexander  would  be  the  first  California  www.courthousenews.com,  www.crescentcity- 
district  attorney  to  be  disbarred.  times.com,  www.latimes.com,  www.noethics. 

net,  www.sacbee.com, www.sfgate.com,  www. 
Sources:  Associated  Press,  www.abajournal.com, thereporter.com,  www.times-standard.com 

New  York  Sex  Offender  Registration 
Determination  is  Exception 
to  Article  78  Review 


loan  from  a local  defense  attorney  for  hair 
transplants.  He  later  allegedly  aided  that  at- 
torney by  dropping  criminal  charges  against 
the  attorney’s  client  in  a child-stealing  case. 
Alexander  also  was  charged  with  improp- 
erly loaning  114,000  to  a probation  officer 
who  made  sentencing  recommendations 
to  judges  in  cases  in  which  Alexander  was 
involved.  While  Bar  Court  Judge  Armen- 
dariz  found  those  incidents  evidenced  poor 
judgment,  they  were  not  found  to  be  cause 
for  discipline. 

Judge  Armendariz  held  that  Alex- 
ander’s previous  disciplinary  sanctions 
subjected  him  to  Bar  Standard  1.7(b), 
which  provides  that,  if  an  attorney  has 
two  prior  records  of  discipline,  the  degree 
of  discipline  in  a subsequent  proceeding 
must  be  disbarment  “unless  the  most  com- 
pelling mitigating  circumstances  clearly 
predominate.” 

She  found  no  such  mitigating  cir- 
cumstances. “Respondent’s  refusal  to 
recognize  his  misdeeds  and  the  severity  he 
had  harmed  the  administration  of  justice 
and  the  integrity  of  the  legal  profession 
concerns  this  court,”  she  wrote.  Alexander 
claimed  that  he  was  being  “singled  out  for 
prosecution’by  “outside  political  forces  and 
the  State  Bar,”  and  sued  the  Bar  in  October 
2012.  He  faces  an  unrelated  lawsuit  himself, 
filed  by  former  Del  Norte  DA  Michael 
Riese,  who  accuses  him  of  malicious  pros- 
ecution for  trying  to  frame  him  for  DUI 
and  child  endangerment  charges. 

Alexander  was  suspended  without  pay 
on  April  5,2013  and  replaced  by  Katherine 
Micks  as  acting  DA  for  Del  Norte  County. 
He  may  appeal  the  Bar  Court’s  recom- 
mendation to  the  State  Bar  Court  Review 
Department.  If  the  recommendation  stands 
and  is  affirmed  by  the  state  Supreme  Court, 


The  New  York  Court  of  Appeals,  the 
state’s  highest  court,  has  held  that  a deter- 
mination as  to  whether  a crime  committed  in 
another  state  triggers  New  York  sex  offender 
registration  is  reviewable  in  a proceeding  to 
determine  the  offender’s  risk  level. 

New  York’s  Sex  Offender  Registration 
Act  (SORA)  requires  registration  by  people 
who  commit  sex  offenses  in  other  states 
before  moving  to  New  York.  Until  2002,  a 
crime  committed  in  another  state  triggered 
registration  “only  if  it  included  ‘all  of  the 
essential  elements’  of  a New  York  ‘felony.’” 
In  2002,  however, “felony”  was  replaced  with 
the  term  “crime”  for  offenses  “committed  on 
or  after”  the  amendment’s  effective  date. 

The  trial  court  determines  both  reg- 
istrability and  risk  level  for  New  York 
sex  offenders.  However,  for  out-of-state 
offenders,  the  Board  of  Examiners  of  Sex 
Offenders  (Board)  determines  registrability 
while  the  court  determines  the  risk  level. 

SORA  does  not  specify  how  some- 
one who  is  required  to  register  for  an 
out-of-state  sex  offense  may  challenge  a 
registration  determination.  Ordinarily,  ju- 
dicial review  under  CPLR  article  78  is  the 
exclusive  remedy  for  challenging  actions 
of  New  York  administrative  agencies.  An 
article  78  review  must  be  brought  within 
four  months  of  the  challenged  action. 


In  1996,  Scott  Liden  was  convicted  of 
several  sex-related  offenses  in  Washing- 
ton State,  then  later  moved  to  New  York. 
The  Board  eventually  learned  of  Liden’s 
Washington  convictions  and  determined  in 
2007  that  he  was  required  to  register  under 
SORA.  Liden  did  not  seek  an  article  78 
review  of  that  determination. 

As  required  by  SORA,  the  Board 
recommended  to  the  trial  court  that  Liden 
be  assigned  risk  level  3 due  to  a high  reof- 
fense risk.  Liden  argued  that  he  should  not 
be  required  to  register  at  all  because  his 
Washington  offenses  did  not  constitute  a 
New  York  felony.  The  state  agreed,  but  the 
court  held  “that  it  did  not  ‘have  jurisdiction 
to  review’ the  Board’s  determination.”  The 
court  then  designated  Liden  a level  3 of- 
fender and  the  appellate  division  affirmed. 

The  Court  of  Appeals  reversed,  holding 
that  the  “case  calls  for  an  exception  to  [article 
78’s]  rule  of  exclusivity.”  The  Court  deter- 
mined that  “registrability  can  be  considered  in 
the  risk  level  proceeding, ’’because  “to  bar  the 
risk  level  court  from  examining  registrabil- 
ity may  put  that  court  in  the  uncomfortable 
position  of  deciding  the  risk  level  of  someone 
who,  the  court  is  convinced,  is  not  a sex  of- 
fender within  the  meaning  of  the  statute  at 
all.”  See:  People  v.  Liden,  19  N.Y.3d  271, 969 
N.E.2d  751  (N.Y.2012).H 
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California:  Nine  Detainees  Charged  in  Jailhouse  Killing; 
Five  Sentenced  to  Life  Terms 


In  January  2012,  an  Orange  County, 
California  judge  sentenced  two  of  nine 
detainees  implicated  in  the  jailhouse  killing 
of  a suspected  child  molester  to  terms  of  15 
years  to  life  in  prison.  Three  other  detain- 
ees also  were  sentenced  to  life,  while  the 
remaining  defendants  received  sentences 
ranging  from  6 to  20  years. 

Garrett  Eugene  Aguilar,  29,  and  Jared 
Louis  Petrovich,  28,  were  convicted  by 
a jury  of  second-degree  murder  in  2011, 
along  with  Miguel  Guillen,  49,  Stephen 
Paul  Carlstrom,  43,  and  Raul  Villafana,25, 
in  connection  with  the  fatal  beating  of  John 
Derek  Chamberlain,  41,  at  the  Theo  Lacy 
Lacility,  an  Orange  Countyjail. 

Chamberlain  was  awaiting  trial  on  a 
misdemeanor  charge  of  possessing  child 
pornography.  On  October  5,  2006  he  was 
punched,  kicked,  sodomized  with  plastic 
spoons,  doused  with  scalding  water  and 
stomped  to  death  by  around  10  other  pris- 
oners, a short  distance  from  the  deputies’ 
station.  One  sheriff’s  deputy  admitted  that, 
at  the  time  of  the  beating,  he  was  watching 
COPS  on  TV.  Apparently  the  show  was  so 
riveting  that  he  was  unaware  Chamberlain 
was  being  beaten  to  death  until  it  was  too 
late.  [See:  PLN,  Jan.  2007,  p.42] . 

Chamberlain  reportedly  suffered  bro- 
ken ribs,  a punctured  lung,  and  numerous 
fractures  and  contusions;  a doctor  said  all 
of  his  organs  had  been  injured.  The  beat- 
ing, which  lasted  up  to  45  minutes,  was  so 
severe  that  one  of  the  prisoners  involved  in 
the  attack  broke  his  hand  while  punching 
Chamberlain. 

At  trial  the  defendants  attempted  to 
argue  that  Deputy  Kevin  Taylor  had  set 
Chamberlain  up  for  the  attack,  by  suggest- 
ing that  he  was  a child  molester.  However, 
it  was  unclear,  from  a legal  perspective,  how 
such  a defense  would  have  worked.  Lor 
while  it  is  true  that  child  molesters  (and 
informants)  are  at  the  bottom  rung  of  the 
social  ladder  in  the  ethically-compromised 
subculture  of  prisons  and  jails,  the  law  does 
not  make  a killer  any  less  culpable  simply 
because  the  victim  was  reviled. 

Lour  other  detainees  were  also  charged 
with  contributing  to  Chamberlain’s  death. 
Michael  Stewart  Garten,  26,  Christopher 
Teague,  35,  and  Jeremy  Dezso  Culmann,28, 
pleaded  guilty  to  voluntary  manslaughter 


and  received  sentences  ranging  from  15  to 
20  years  in  prison.  The  last  co-defendant, 
Eric  Charles  Miller,  26,  received  a six-year 
sentence  in  April  2012. 

In  sentencing  Aguilar  and  Petrovich 
to  15  years  to  life,  Judge  James  Stotler  de- 
scribed their  actions  as  “awful.”  He  urged 
them  to  reflect  on  the  direction  they  had 
chosen  for  their  lives  - something  they  will 
now  have  plenty  of  time  to  do. 

V illafana  was  also  sentenced  to  15  years 
to  life,  and  Carlstrom  received  a similar 
sentence  in  March  2012.  Carlstrom  was 
reportedly  identified  as  a member  of  the 


PRISONERS  WHO  CLAIM  THEY  WERE 
assaulted  by  guards  in  violation  of  the 
Eighth  Amendment  are  not  barred  from 
challenging  such  abuse  in  court  even  if 
they  were  found  guilty  of  disciplinary 
charges  in  connection  with  the  incident, 
the  Sixth  Circuit  Court  of  Appeals  has 
held.  Moreover,  it  is  erroneous  for  a district 
court  to  rely  on  a guard’s  written  account 
of  the  incident  when  videotape  evidence  is 
readily  available. 

In  overturning  a grant  of  summary 
judgment  in  favor  of  a prison  guard,  the 
Court  of  Appeals  ruled  that  the  guard’s  al- 
leged act  of  slamming  a handcuffed  prisoner 
into  a wall  and  then  to  the  floor  was  an 
event  legally  distinct  from  the  prisoner’s  al- 
leged assault  on  the  guard  moments  earlier. 
Prison  guards  who  use  excessive  force  after 
subduing  prisoners  are  not  immunized  from 
court  oversight  as  a result  of  disciplinary 
infractions  against  the  prisoner,  the  Sixth 
Circuit  wrote. 

Michigan  state  prisoner  Toran  V.  Pe- 
terson filed  suit  in  federal  court,  claiming 
that  a prison  guard  identified  only  as  “Jones” 
had,  without  provocation,  pushed  up  on  his 
handcuffed  arms  to  “slam”  him  into  a wall, 
then  lifted  him  three  feet  off  the  ground 
to  slam  him  to  the  floor.  Peterson  was  not 
seriously  injured  but  filed  a 42  U.S.C.  § 
1983  complaint,  alleging  cruel  and  un- 
usual punishment  in  violation  of  the  Eighth 


“Woods,”  a jailhouse  gang;  Petrovich  was 
allegedly  a shot-caller  for  the  Woods , while 
Villafana  was  a shot-caller  for  a Hispanic 
gang.  Guillen  received  the  longest  sentence 
- 20  years  to  life  - due  to  his  prior  criminal 
record. 

Deputy  Taylor  and  other  jail  employ- 
ees lost  their  jobs  but  were  not  criminally 
charged.  Orange  County  settled  a wrongful 
death  suit  filed  by  Chamberlain’s  father  for 
$600,000.  [See:  PLN,  May  2009,  p.26].  P 

Sources:  The  Orange  County  Register,  Los 
Angeles  Times,  OC  Weekly 


Amendment  among  other  claims. 

Jones,  represented  by  the  state,  had 
claimed  that  Peterson  - who  was  hand- 
cuffed behind  his  back  at  the  time  - had 
disobeyed  an  order  to  proceed  to  his  cell, 
so  he  “placed”  Peterson  against  the  wall  and 
then  onto  the  floor  “to  gain  control  of  him.” 
Jones  moved  for  summaryjudgment  on  the 
basis  that  Peterson  had  been  found  guilty 
of  assaulting  him  in  a disciplinary  proceed- 
ing in  connection  with  the  incident.  The 
district  court  agreed  and  granted  summary 
judgment  in  favor  of  Jones,  using  the  disci- 
plinary conviction  as  the  basis  for  the  court’s 
factual  findings  and  rejecting  Peterson’s 
request  that  the  state  be  ordered  to  produce 
videotape  of  the  incident,  which  had  been 
preserved  for  the  disciplinary  hearing. 

The  Court  of  Appeals  reversed  on  Peter- 
son’s Eighth  Amendment  claim,  applying  de 
novo  review  as  to  the  objective  and  subjective 
tests  applicable  to  excessive  force  cases.  The 
objective  component  of  the  test  requires 
that  the  pain  inflicted  be  “sufficiently  seri- 
ous,” as  defined  by  Wilson  v.  Seiter,  501  U.S. 
294  (1991)  [PLN,  Sept.  1991,  p.5],  but  “the 
seriousness  of  the  injuries  is  not  dispositive.” 
Here,  notwithstanding  Peterson’s  lack  of 
serious  injuries,  the  district  court  concluded 
that  Peterson  “may  be  able  to  satisfy  the 
objective  component”  of  the  test.  However, 
he  could  not  meet  the  subjective  component 
because  his  disciplinary  conviction  meant 
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there  was  no  genuine  issue  of  material  fact 
as  to  the  subjective  question  of  whether 
“force  was  applied  in  a good  faith  effort  to 
maintain  or  restore  discipline  or  maliciously 
and  sadistically  for  the  very  purpose  of  caus- 
ing harm.” 

This  was  error,  the  Sixth  Circuit  found. 
First,  Peterson  claimed  in  his  complaint 
that  he  did  not  resist  Jones,  which  in  itself 
created  a genuine  issue  of  material  fact. 
Second,  contrary  to  the  district  court’s  rul- 
ing, the  law  is  clear  that  the  outcome  of  a 
disciplinary  hearing  does  not  necessarily  de- 
fine whether  an  excessive  force  claim  exists. 
“The  question  here  is  not  whether  Peterson 
resisted  or  assaulted  Jones  ...  the  question  is 
whether  the  amount  of  force  Jones  used  on 
Peterson  was  excessive  in  light  of  Peterson’s 
conduct.”  See:  Lockett  v.  Suardini,  526  F.3d 
866  (6th  Cir.  2008);  Hueyv.  Stine, 230F.3d 
226  (6th  Cir.  2000). 

Thus,  even  if  it  were  true  that  Pe- 
terson had  resisted  or  assaulted  Jones, 
it  cannot  be  said  that  a reasonable  juror 
would  necessarily  find  Jones’ use  of  force 
justified;  in  short,  Peterson’s  disciplinary 
conviction  for  assaulting  Jones  did  not 
automatically  justify  the  extent  of  the 


force  used  against  Peterson. 

In  rejecting  Jones’ claim  that  videotape 
evidence  of  the  alleged  assault  would  cre- 
ate a “security  risk,”  the  Court  of  Appeals 
took  the  district  court  to  task  for  simply 
accepting  the  disciplinary  hearing  officer’s 
account  of  the  incident  as  the  basis  for  the 
court’s  factual  findings  in  the  case.The  Sixth 
Circuit  noted  that  “the  legal  significance  of 
the  videotape  is  readily  apparent”  to  show 
how  much  force  had  been  used  against 
Peterson. 

The  case  was  remanded  for  further 
proceedings,  where  it  remains  pending  be- 
fore the  district  court.  See:  Peterson  v.  Jones, 
Sixth  Circuit  Court  of  Appeals,  Case  No. 
11-1551  (Feb.  24, 2012)  (unpublished).  FJ 
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Oregon  Jail  Guard  Gets  Three  Years  for  Sex  with  Prisoner 


An  Oregon  jail  guard  has  been 
sentenced  to  three  years  in  prison  for 
having  a 19-month  sexual  relationship  with 
a female  prisoner. 

Mark  W.  Samuels,  54,  was  employed 
by  the  Marion  County  Sheriff’s  Office  as 
a guard  at  the  Marion  County  Jail’s  Work 
Center  in  Salem.  He  previously  worked  for 
the  Oregon  Department  of  Corrections. 

On  December  8,  2011,  Samuels  was 
placed  on  administrative  leave  when  j'ail 
officials  learned  of  allegations  that  he  was 
having  sex  with  a female  prisoner  at  the 
Work  Center.  Sheriff’s  Office  spokesman 
Don  Thomson  would  not  comment  on  how 
the  allegations  surfaced,  citing  an  ongoing 
investigation. 

SherifFJason  Myers  asked  the  Washing- 
ton County  Sheriff’s  Office  to  investigate; 
when  that  investigation  found  evidence  of 
misconduct,  Samuels  was  arrested  at  his 
home  on  March  19,2012.  [See:  PCM,  July 
2012,  p.50]. 

He  was  held  at  the  Linn  County  Jail 
on  125,000  bail,  but  his  bail  was  raised 
to  $80,000  at  the  request  of  the  Marion 
County  District  Attorney’s  Office.  He  was 
fired  on  May  23, 2012. 

Samuels  was  formally  charged  with  one 
felony  count  of  custodial  sexual  misconduct 
in  the  first  degree  (CSM  I),  one  felony 
count  of  sexual  abuse  in  the  second  degree, 
six  counts  of  sexual  abuse  in  the  third  degree 
and  six  counts  of  custodial  sexual  miscon- 
duct in  the  second  degree  (CSM  II).  He 
was  accused  of  having  sexual  intercourse 
and  other  sexual  contact  with  a prisoner 
between  May  2010  and  December  2011, 
according  to  court  documents. 

“We  take  allegations  of  misconduct 
very  seriously,  and  we  do  not  condone  inap- 
propriate or  criminal  behavior,”  said  Sheriff 
Myers,  following  Samuels’  arrest.  “We  will 
be  reviewing  our  processes  and  policies 
dealing  with  the  oversight  and  supervision 
of  offenders  in  the  Work  Center.” 

Samuels  pleaded  guilty  to  one  count 
of  CSM  I,  one  count  of  sexual  abuse  in 
the  second  degree,  two  counts  of  CSM  II 
and  two  counts  of  sexual  abuse  in  the  third 
degree.  He  was  sentenced  on  July  20, 2012 
to  three  years  in  prison  plus  54  months  of 
post-release  supervision.  He  also  will  have 
to  register  as  a sex  offender,  and  will  no 
longer  be  allowed  to  work  in  a law  enforce- 
ment or  public  safety  position. 


“Mr.  Samuels’  actions  were  illegal  and 
clearly  outside  of  our  Office’s  organiza- 
tional values,”  Sheriff  Myers  stated.  “His 
actions  were  very  disappointing  to  all  of 
us,  and  I can  assure  you  the  appropriate 
actions  were  taken  when  the  situation  was 
discovered.” 

Two  Marion  County  j’ail  prisoners, 
Amanda  Bishop  and  Teressa  Wilson,  filed 


IN  A 4-3  DECISION,  THE  EN  BANC  OrE~ 
gon  Supreme  Court  held  on  June  7, 
2012  that  a defendant’s  “surrender”  must 
be  voluntary  in  order  to  avoid  dismissal  of 
a pending  appeal  under  the  state’s  fugitive 
dismissal  rule. 

Pursuant  to  Oregon  Rule  of  Appellate 
Procedure  (ORAP)  8.05(3),  if  a criminal 
defendant  “escapes  or  absconds  from  cus- 
tody or  supervision”  while  his  or  her  case  is 
on  appeal,  the  state  may  move  to  dismiss. 
“If  the  appellant  has  not  surrendered  at  the 
time  the  motion  is  decided,”  the  Court  of 
Appeals  may  grant  the  motion. 

Jesse  V.  Moss  was  convicted  of  several 
criminal  offenses  and  sentenced  to  proba- 
tion and  community  service  in  February 
2009.  He  appealed  his  convictions  but 
on  August  17, 2010,  while  the  appeal  was 
pending,  “the  trial  court  found  that  defen- 
dant ‘has  absconded  from  probation’  and 
issued  a bench  warrant  for  [his]  arrest.” 

On  August  20,  2010  the  state  moved 
to  dismiss  Moss’ appeal  pursuant  to  ORAP 
8.05(3). Two  days  later,  however, Moss  was 
rearrested.  The  Court  of  Appeals  rejected 
his  argument  that  dismissal  “was  no  longer 
permitted  because  he  had  ‘surrendered’ 
within  the  meaning  of  the  rule  in  light  of 
his  return  to  custody.”Moss’  appeal  was  dis- 
missed, and  the  en  banc  Oregon  Supreme 
Court  accepted  his  case  for  review. 

Finding  that  the  meaning  of  “sur- 
render” in  ORAP  8.05(3)  governed  the 
outcome  of  the  case,  the  Court  observed 
that  “‘surrender’  has  a variety  of  differ- 
ent ‘ordinary’  meanings.”  Some  of  those 
definitions  supported  Moss’  interpretation 
that  any  return  to  custody  constitutes  “sur- 
render,” while  others  supported  the  state’s 
reading  that  there  is  no  “surrender”  unless 
a defendant  returns  to  custody  voluntarily. 


a federal  lawsuit  against  the  county  in 
April  2012,  claiming  they  had  been  sexu- 
ally abused  by  Samuels.  Their  suit  remains 
pending.  See:  Bishop  v.  Marion  County , 
U.S.D.C.  (D.  Ore.),  Case  No.  6:12-cv- 
00746-TC.  P 

Sources:  Statesman  Journal,  The  Oregonian, 
www.  Oregon,  salem-news.  com 


The  Court  then  turned  to  the  context  within 
which  the  rule  was  adopted  to  resolve  the 
issue,  noting  that  “the  rule  is  at  least  am- 
biguous.” 

The  Supreme  Court  observed  that 
before  the  formal  1993  adoption  of  the 
state’s  fugitive  dismissal  rule,  Oregon  courts 
“recognized  their  inherent  authority  to 
dismiss  a criminal  appeal  when  the  defen- 
dant absconds.”  Under  this  rule,  dismissal 
is  appropriate  “because  the  defendant  has 
waived  the  right  to  proceed  and  ...  only  a 
voluntary  return  will  suffice  to  undo  that 
waiver.” 

The  Court  reasoned  that  “if  absconding 
amounts  to  a voluntary  waiver  or  forfeiture 
of  the  right  to  proceed  with  an  appeal  under 
ORAP  8.05(3),  it  is  illogical  to  regard  a 
‘surrender’ in  the  face  of  compulsion  as  suf- 
ficient to  undo  that  waiver.”Thus,  although 
it  was  undisputed  that  Moss  was  rearrested 
before  his  appeal  was  dismissed,  the  state 
Supreme  Court  found  “that  does  not  con- 
stitute ‘surrender’  within  the  meaning  of 
the  rule. ’’The  dismissal  of  Moss’  appeal  was 
therefore  affirmed. 

Justice  Durham,  in  a lengthy  dissent 
joined  by  two  other  Justices,  focused  on  the 
definition  and  context  of  a defendant’s  “sur- 
render” and  took  issue  with  the  fact  that  the 
state  had  presented  no  evidence  that  Moss 
had  not  surrendered.  “After  he  escaped  or 
absconded  from  supervision,  did  defendant 
surrender  to  the  state’s  control?  It  is  clear 
that  nothing  in  the  ordinary  meaning  of 
‘surrender’  precludes  a defendant  from 
volitionally  choosing  to  submit  to  police 
authority,  and  thus  fully  surrender  to  the 
police,  regardless  of  whether  the  police  also 
possess  or  serve  an  arrest  warrant  at  some 
point,”  Durham  noted.  See:  State  v.  Moss, 
352  Or.  46, 279  P.3d  200  (Ore.  2012).  P 


Oregon:  Only  Voluntary  Surrender 
Avoids  Fugitive  Dismissal  Rule 


May  2013 


52 


Prison  Legal  News 


KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

raa  a@w0 ojutm&Jt  soBratsaa  ®s&<3saa  sawsasua©®® 
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TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE'1 

"CACHE  TWO-FIVE”  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 
OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 
AND  WHAT  COLLECTION  NUMBER  YOUD  LIKE. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  YOUD  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 
THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA'S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $17.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $99.95***** 

PLUS  S&H  FOR  6 “CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
***•*$99.95*****  PLUS  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS;  HAVE  WE  GOT  A 
GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 
MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 
ONLY  $0.25  CENTS  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW! 

THIS  SALE  ENDS  JULY  31,  2013 
AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE... 

THE  INDIVIDUAL  SELECTIONS  COME  FROM  OUR 
BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

WHEN  YOU  PURCHASE  THE  5 GRAB  BAG  MINIMUM 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD  KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO 


Thousands  of  the  hottest  and  most  scandalous  Babes  & Dudes  found  on  the 
planet.  Each  catalog  page  has  120  beautiful  Girls  or  Boys  posing  just  for  you! 
Order  one  catalog  page  for  only  $4.50  or  for  10  US  “ Forever  Stamps” 
with  an  SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

HELP  US  TO  HELP  YOU! 

We  are  more  than  happy  to  answer  E-mail  inquires  however,  due  to  mailing  cost  at 
$0.45  Cents  a letter,  please  enclose  an  SASE  with  your  questions, 
OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
Vivid  4x6  color  prints  as  low  as  $0.35  Cents  per  print  on  orders  over  500,  shipped 
according  to  policy:  25  pictures  per  envelope  every  24  hours. 

S&H  $2.00  per  envelope. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 
U.S.  Postal  Service  Money  Orders-State  & Federal  Correctional  institutional 
checks  payable  only  to:  KRASNYA  L.L.C. 

Equation  for  First  Class  U.S.  Forever  Stamps 


Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $6.00  per  Flat  Book. 
We  respond  to  our  clients  needs  and  try  to  help  the  best  we  can. 
Our  seasonal  specials  mean  a kickoff  of  savings! 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  ISt  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 


$24.95  S&H  Free 
For  Grab  Bag  of 
50  photos 

from  all  our  catalogs 
Specify  race  and  main 
area  of  your  interests 
We  will  pick 
selection  for  you 
Bonus:  B&W  Cat.  Page 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY 
BOP-FRIENDLY  OR  NUDE 


2013 


3 BRAND  NEW  FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS  FOR: 

Grab  Bag  of  45  photos  from  all  our  catalogs 
Specify  race  and  main  area  of  your  interests 
We  will  pick  selection  for  you 
Bonus  B&W  Catalog  Page 
PLEASE  INCLUDE  6 FIRST  CLASS  STAMPS 
FOR S&H 


KRASNYA  L.L.C. 

P.O.BOX  32082 
BALTIMORE, MD  21282 

EMAIL  AND  CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 


KRASNYASTUDS@HOTMAIL.COM 


YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM 
OUR  FINEST  COLLECTION  ALL  CAPTURED  IN 
VIVID  APROX.  4X6  IMAGES  DISPLAYING  ALL 
THERE  ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 
OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR 
WITH  48  NOT  SO  BASIC  BABES 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$11.95  OR  2 FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 

PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY  TO: 


KRASNYA  L.L.C. 

CALENDAR  SAMPLER  MAGAZINE 
P.O.BOX  32082 
BALTIMORE,  MD  21282 
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U.N.  Considers  Revisions  to  Standard  Minimum 
Rules  for  Treatment  of  Prisoners 


The  U.N.  Commission  on  Crime 
Prevention  and  Criminal  Justice  held 
its  22nd  session  in  late  April  2013.  A sig- 
nificant item  on  the  Commission’s  agenda 
was  the  development  of  revised  Standard 
Minimum  Rules  for  the  Treatment  of 
Prisoners  (SMRs).  Originally  adopted  in 
1955,  SMRs  are  rules  that  regulate  the 
bare  minimum  standards  for  the  treatment 
of  prisoners  in  all  countries.  They  are  so 
significant  that  the  U.S.  State  Department 
has  called  them  “the  most  important  set  of 
guidelines”  governing  how  prisoners  and 
detainees  are  treated. 

Non-Governmental  Organizations 
(NGOs),  in  this  case  the  ACLU,  Am- 
nesty International  and  Penal  Reform 
International,  have  continuously  advocated 
updating  the  SMRs  to  ensure  they  conform 
with  contemporary  international  human 
rights  standards.  According  to  the  ACLU, 
the  NGOs  are  “advocating  for  progressive 
amendments  aimed  at  strengthening  this 
historic  document  by  bringing  it  in  line 
with  international  law  and  norms  regard- 
ing the  rights  of  people  deprived  of  their 
liberty.” 

In  December  2012,  the  ACLU  attend- 
ed the  U.N.  Inter-Governmental  Expert 
Group  Meeting  (IGEM)  in  Buenos  Aires. 
While  at  the  meeting,  the  ACLU  pushed 
for  more  stringent  protections  against 
long-term  solitary  confinement,  reductions 
in  prison  violence,  the  ability  of  prisoners 
to  be  represented  by  retained  counsel  at 
disciplinary  hearings  and  the  prohibition  of 
“discrimination  based  on  sexual  orientation 
or  gender  identity.” 

While  some  concessions  were  made 
and  progress  looked  promising,  the  U.S. 
government  delegation  reportedly  hindered 
progress  by  insisting  that  all  agreements 
made  during  the  IGEM  meeting  not  be 
deemed  agreements,  but  simply  topics 
discussed.  The  U.S.  delegation  also  moved 
to  exclude  NGOs  from  participating  in 
future  discussions,  recommending  that 
only  government  delegations  be  present  at 
future  meetings. 

The  ACLU  said  the  need  to  update 
the  existing  SMRs  is  important,  but  how  to 
update  them  is  the  question.  While  NGOs 


by  Christopher  Zoukis 

continue  to  push  for  several  key  reforms  - 
modifying  solitary  confinement  policies  and 
procedures  being  chief  among  them  - the 
U.S.  delegation  continues  to  frustrate  their 
efforts,  leaving  the  impression  that  while 


The  Eighth  Circuit  Court  of 
Appeals  has  upheld  an  Arkansas 
federal  district  court’s  finding  that 
state  prison  officials  denied  a prisoner 
meaningful  reviews  of  his  placement  in 
administrative  segregation,  but  ordered 
a recalculation  of  the  lower  court’s  dam- 
age award. 

The  case  involved  Arkansas  prisoner 
David  Williams,  who  began  serving  a 
life  sentence  without  parole  in  1981. 
Just  a year  later  he  was  convicted  of  kill- 
ing another  prisoner.  He  was  released 
into  general  population  after  serving  18 
months  in  administrative  segregation  (Ad 
Seg)  at  the  Tucker  Maximum  Security 
Unit. 

From  1983  to  1995,  Williams  served 
his  sentence  without  any  major  violent 
incidents,  but  in  1995  he  was  assaulted  by 
another  prisoner.  Prison  officials  believed 
the  attack  stemmed  from  Williams’  sus- 
pected “trafficking  and  trading”  in  drugs, 
and  the  incident  may  have  resulted  from  a 
“drug  deal  gone  bad.” 

Ostensibly  for  his  own  protection, 
prison  officials  placed  Williams  in  Ad 
Seg  in  December  1995.  He  remained 
there  for  nearly  14  years  until  March  13, 
2009.  His  attacker  served  only  56  days 
in  administrative  segregation.  In  order 
to  justify  Williams’  lengthy  stint  in  Ad 
Seg,  which  included  a three-year  transfer 
to  the  Utah  Department  of  Corrections, 
prison  officials  repeatedly  claimed  he  was 
“a  threat  to  the  security  and  good  order  of 
the  institution.” 

Williams  filed  a pro  se  civil  rights 
complaint  in  the  U.S.  District  Court  for  the 
Eastern  District  of  Arkansas  on  February 


the  U.S.  condemns  human  rights  abuses  in 
other  countries,  it  refuses  to  look  at  abuses 
in  its  own  prison  system. 

Source:  www.aclu.org 


16, 2005,  that  alleged  that  his  due  process 
and  equal  protection  rights  had  been  vio- 
lated by  his  almost  14-year  confinement 
in  Ad  Seg. 

The  court  granted  summary  judgment 
to  the  defendants  but  the  Eighth  Circuit 
reversed  in  2008. The  appellate  court  found 
Williams  had  shown  an  atypical  and  sig- 
nificant hardship  that  entitled  him  to  due 
process,  and  there  was  an  unresolved  fact 
issue  as  to  whether  he  had  received  mean- 
ingful reviews  of  his  Ad  Seg  status  rather 
than  rubber-stamped  sham  reviews.  See: 
Williams  v.  Norris,  277  Fed.Appx.  647  (8th 
Cir.  2008). 

On  remand,  the  district  court  held 
a bench  trial.  It  found  “that  the  reviews 
conducted  under  the  auspices  of  these 
defendants  were  not  ‘meaningful’  and 
therefore,  that  [Williams’]  due  process 
rights  were  violated  by  his  continued 
incarceration”  in  Ad  Seg.  Williams  was 
awarded  $4,846  - $1.00  in  nominal 
damages  for  each  day  he  remained  in 
administrative  segregation.  [See:  PLN, 
Nov.  2011,  p.32]. 

In  holding  there  was  no  error  as  to  the 
due  process  violations,  the  Eighth  Circuit 
pointed  to  the  evidence. The  appellate  court 
noted  that  one  of  the  prison  official  defen- 
dants had  testified  that  “even  if  Williams 
proved  to  be  ‘the  perfect  model  citizen’  or 
‘model  prisoner,’ his  vote  ...would  always  be 
that  Williams  remain  in  Ad  Seg  in  light  of 
his  transgressions.” 

The  Eighth  Circuit  said  this  is  precisely 
the  type  of  undue  weight  accorded  to  past 
facts  that  it  explicitly  prohibited  in  Kelly 
v.  Brewer,  535  F.2d  394  (8th  Cir.  1975) 
and  the  previous  appeal  in  Williams’  case. 


Arkansas  Prisoner's  Ad-Seg 
Reviews  Held  to  be  Meaningless; 
Case  Remanded  to  Recalculate  Damages 
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The  appellate  court  also  found  the  Ad  Seg 
reviews  by  prison  officials  “lacked  the  req- 
uisite meaningfulness  because  they  failed 
to  explain  to  Williams,  with  any  reasonable 
specificity,  why  he  constituted  a continuing 
threat  to  security  and  good  order  of  the 
institution.”  While  the  Court  of  Appeals 
agreed  with  the  defendants  that  their 
suspicion  as  to  Williams’  dangerousness 
would  have  been  material  to  continuing 
his  placement  in  Ad  Seg,  their  failure  to 
appropriately  document  that  rationale  and 
convey  it  to  Williams  made  the  reviews 
unmeaningful. 

Turning  to  the  issue  of  damages, 
the  Eighth  Circuit  found  error  in  the 
district  court’s  per-day  calculation.  The 
proper  method,  the  appellate  court  held, 
is  a “per-constitutional-violation”  analysis; 
the  violation  is  not  per  day  served  in  Ad 
Seg,  but  “the  faulty  60-day  Classification 
Committee  hearings”  that  resulted  in  the 
denial  of  procedural  due  process.  Thus, 
according  to  the  Court  of  Appeals,  “Wil- 
liams is  entitled  to  no  more  than  $1  for 
each  procedurally  defective  Classification 
Committee  hearing”;  further,  the  district 
court  did  not  err  in  declining  to  award 


compensatory  or 
punitive  damages. 

The  district 
court’s  judgment 
was  affirmed  in 
all  aspects  except 
for  the  damage 
award,  which  was 
remanded  to  be 
recalculated.  The  de- 
fendants moved  for 
rehearing  en  banc, 
which  was  denied 
on  February  6,2012; 
their  petition  for 
writ  of  certiorari  to 
the  U.S.  Supreme 
Court  was  rejected 
on  October  1, 2012. 
The  case  remains 
pending  on  remand 
to  the  district  court 
for  recalculation  of 
Williams’  damage 
award.  See:  Williams 
v.  Hobbs , 662  F.3d 
994  (8th  Cir.  2011), 
cert,  denied. 
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Join  Our  Exclusive  Membership,  Open  a Bank 
Account  and  Gain  Access  to  Our  Services! 

We  only  provide  services  to  our  clients,  no  exceptions. 
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Bank  Account  under  your  social  security 
number.  Deposits,  Statements,  Money  Orders, 
Bank  Checks,  Green  Dot,  Stamp  Exchange, 
Wire  Transfers,  Direct  Deposit  & PayPal. 


Prisoner  Concierge 


Internet  Purchases,  Gift  Cards,  Greeting  Cards, 
Lottery,  Sporting  News  & Current  Events,  People 
Search,  Personal  Shopper.  "If  It  Can  Be  Done, 
We  Will  Try  To  Do  It",  see  our  catalog  for  more. 


We  can  do  any  Graphic  Design  project.  Printed 
Material,  Musical  Emails,  Creative  Writing, 
Photo  Reproduction  & Forwarding,  Book  Pub- 
lishing, Book  Cover  Design,  Press  Releases, 
Portfolio  Creation,  and  Website  Building. 
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Mailboxes,  Emails,  Faxes,  Texts,  Scanning, 
Copies,  Typing,  Storage,  Document 
Preparation,  Internet  Research,  Prepaid, 
Contract,  Computer  Aided  & Virtual  Phones. 

Place  your  profile  on  prisonerassistant.com 
and  access  our  Special  Features; 

Classifieds,  Portfolios,  Posts  & Blogs,  Market 
Place  and  Sponsor  a Prisoner. 


482  Summit  Wind  Drive,  Ste.  704-AD1  For  more  information  - send  $4.50 
Lake  Harmony,  PA  18624-0704  to  "Prisoner  Assistant"  for  an 

www.prisonerassistant.com  Application  Package  and  56+  page 
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News  in  Brief 


Arizona:  On  December  28,2012,  Saf- 
ford  police  officers  found  state  prison  guard 
David  Hudson,  in  uniform,  threatening  to 
harm  himself  while  holding  a gun  near  the 
edge  of  a bridge.  Hudson  laid  down  the 
gun  and  surrendered  to  the  officers,  and 
was  taken  to  a medical  center  for  evaluation. 
“Hopefully,  he  will  be  able  to  get  the  help 
he  needs,”  stated  Graham  County  Sheriff 
P.J.  Allred. 

Brazil:  A prisoner  who  tried  to  escape 
from  a prison  in  Ceres  should  have  lost 
some  weight  first,  as  he  became  stuck  while 
trying  to  squeeze  through  a hole  in  the 
prison  wall.  “The  other  prisoners  tried  to 
push  him  but  he  stayed  stuck  in  the  wall. 
He  started  screaming  in  pain,  and  that  was 
when  the  prison  guards  were  alerted,”  said 
Lt.  Tiago  Costa  with  the  local  fire  brigade, 
which  had  to  extract  the  overweight  es- 
capee. 

Brazil:  Onjanuary  1,2013,  the  Brazil- 
ian news  media  reported  that  a cat  had  been 
caught  attempting  to  smuggle  contraband 
into  a prison  in  Arapiraca.  The  feline  was 
found  to  have  a saw,  drill  bits,  a cell  phone, 
batteries,  a phone  charger  and  a memory 
card  taped  to  its  body  as  it  tried  to  enter 
the  main  gate  of  the  facility.  “It’s  tough  to 
find  out  who’s  responsible  for  the  action 
as  the  cat  doesn’t  speak,”  said  an  unidenti- 
fied prison  spokesperson.  The  cat  was  not 
harmed. 

Colorado:  Four  former  prison  guards 
employed  at  the  Colorado  State  Penitentiary 
in  Canon  City  were  arrested  in  November 
2012  and  charged  with  drug-related  of- 
fenses. Steven  Ricotta,26,was  charged  with 
distribution  of  a controlled  substance,  felo- 
ny possession  of  a controlled  substance  and 
misdemeanor  use  of  a controlled  substance 
for  taking  Percocet  pills  to  the  prison  and 
providing  them  to  co-workers.  The  other 
guards, Jesus  Romero, 28,  Charles  Latimer, 
29,  and  Mace  Rebetrano,  36,  were  charged 
with  investigation  of  felony  possession  of  a 
controlled  substance  and  misdemeanor  use 
of  a controlled  substance. 

Czech  Republic:  As  of  January  6, 
2013,  the  Czech  prison  system  had  released 
over  6,000  prisoners  as  part  of  an  amnesty 
announced  by  outgoing  President  Vaclav 
Klaus.  A total  of  7,000  prisoners  serving 
up  to  10  years  are  expected  to  be  released, 
plus  approximately  25,000  other  people 
on  house  arrest  and  serving  community 


sentences  and  suspended  sentences.  The 
amnesty  was  part  of  the  celebration  of 
the  20th  anniversary  of  the  founding  of 
the  Czech  Republic.  Several  lawmakers 
indicated  they  would  file  a legal  challenge 
to  part  of  the  amnesty,  as  it  disadvantaged 
crime  victims. 

Florida:  On  Christmas  Eve  in  2012, 
Pasco  County  jail  detention  deputy  Philip 
Bruce  Walters,  45,  was  booked  into  the  jail 
where  he  worked  on  a battery  charge  after 
beating  a prisoner  in  the  facility’s  medical 
ward.  Walters  was  accused  of  punching 
prisoner  Trent  Godizzaro,  29,  who  took 
Walters’ radio  and  called  for  help  as  he  was 
being  assaulted.  According  to  witnesses, 
there  was  no  reason  for  Walters  to  attack 
Godizzaro,  who  was  not  being  aggressive. 
Walters,  a former  Pennsylvania  state  prison 
guard,  posted  $500  bail  and  was  released. 

Florida:  A Pinellas  Countyjail  deputy 
was  fired  in  October  2012  after  using  exces- 
sive force  on  a prisoner.  Deputy  Desmond 
Quinn  exchanged  words  with  detainee 
David  Fowler  before  grabbing  him  by  the 
neck  and  throwing  him  against  a desk  and 
then  to  the  floor.  Fowler  was  apparently 
handcuffed  at  the  time.  The  sheriff’s  office 
released  video  of  the  incident,  in  which 
Quinn  admitted  he  was  “unprofessional,” 
in  January  2013.  Quinn  previously  had 
been  suspended  for  using  excessive  force 
for  tipping  a prisoner  out  of  a wheelchair, 
he  claimed  the  prisoner  had  been  trying  to 
kick  another  deputy. 

Georgia:  On  December  21,  2012, 
around  3,500  prisoners  in  Georgia  received 
pardons.  They  were  not  in  the  U.S.  state  of 
Georgia,  however,  but  rather  the  nation  of 
the  same  name  in  the  Caucasus  region  of 
Eurasia  that  was  formerly  part  of  the  Soviet 
Union.  The  prisoners  who  were  pardoned, 
reportedly  as  part  of  a political  power  play 
by  Georgia’s  new  prime  minister,  Bidzina 
Ivanishvili,  included  defendants  convicted 
of  robbery,  fraud,  high  treason,  drug  of- 
fenses and  spying  for  Russia,  among  other 
crimes. 

Illinois:  Patrick  Loftin,  24,  a former 
prison  guard,  was  arrested  on  December 
10,2012  following  a domestic  disturbance 
that  led  to  a standoff  after  his  mother 
locked  herself  and  Loftin’s  two  children 
in  the  basement,  and  he  fired  a shot  at  re- 
sponding law  enforcement  officers.  Hostage 
negotiators  talked  him  into  surrendering; 
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he  was  taken  for  a mental  evaluation  and 
is  expected  to  face  kidnapping  and  assault 
charges. 

Illinois:  The  maximum-security  State- 
ville  Correctional  Center  was  placed  on 
lockdown  on  January  4, 2013,  but  not  due 
to  a riot  or  other  violent  incident.  Rather 
it  was  due  to  the  flu,  with  60  employees 
calling  in  sick.  The  lockdown  was  ordered 
due  to  understaffing.  Over  100  prisoners  at 
the  facility  also  were  reportedly  sick  with 
the  flu. 

Indiana:  Former  New  Castle  Correc- 
tional Facility  guard  Richard  Rice,  47,  was 
arrested  on  January  10,  2013  and  charged 
with  trafficking  with  inmates,  possession 
of  marijuana  and  possession  of  a controlled 
substance  (heroin),  all  felonies.  He  is  ac- 
cused of  trying  to  smuggle  the  drugs  into 
the  facility.  Rice  was  booked  into  the  Henry 
County  jail  and  held  on  117,500  bond;  he 
had  been  employed  at  the  prison  for  less 
than  a year. 

Ireland:  A new  faction  of  the  Irish 
Republican  Army  (IRA)  claimed  responsi- 
bility on  November  12,2012  for  the  murder 
of  Maghaberry  prison  guard  David  Black. 
About  40  IRA  members  are  incarcerated  at 
the  facility  and  have  protested  strip-search 
policies.  Black,  52,  was  shot  to  death  as  he 
drove  to  work  on  November  1,2012;  he  was 
the  first  prison  guard  murdered  in  Northern 
Ireland  since  1993.  The  IRA  faction  that 
took  responsibility  for  the  killing  stated  it 
had  “a  responsibility  to  protect  and  defend” 
its  incarcerated  members. 

Italy:  On  January  8,  2013,  the  Euro- 
pean Court  of  Human  Rights  held  that 


prisons  in  Italy  violate  prisoners’  basic 
rights.  The  Court  issued  its  ruling  in  a case 
filed  by  seven  prisoners  who  claimed  they 
did  not  have  regular  access  to  light  and  hot 
water,  and  that  they  each  had  to  share  a 97- 
square-foot  cell  with  two  other  prisoners. 
The  Court  imposed  a 1130,000  fine  on  the 
Italian  government  for  violations  of  the 
European  Convention  on  Human  Rights, 
which  prohibits  torture  and  inhumane  or 
degrading  treatment. 

Kentucky:  The  McCreary  County  Jail 
was  closed  by  the  Kentucky  Department  of 
Corrections  on  December  11,2012,  and  all 
47  detainees  at  the  facility  were  transferred 
to  the  Laurel  County  Correctional  Center 
by  January  4,  2013.  The  DOC  cited  the 
jail  for  failing  to  properly  report  escapes, 
including  six  prisoners  who  absconded 
from  the  facility  from  January  through 
June  2012.  State  officials  also  noted  the  jail 
was  “extremely  dirty,”  and  said  there  were 
problems  with  managing  prisoners. 

Louisiana:  On  January  4, 2013,  Joshua 
Kelly,  38,  escaped  from  the  Elayn  Hunt 
Correctional  Center  in  a prison  ambulance. 
Kelly  reportedly  overpowered  a guard  while 
working  as  an  infirmary  orderly  on  a night 
cleaning  crew.  He  donned  the  guard’s  jacket 
and  drove  out  of  the  facility  in  the  ambu- 
lance. According  to  Angola  prison  warden 
Burl  Cain,  Kelly  called  him  while  he  was  on 
the  run  and  said  he  wanted  to  turn  himself 
in  and  return  to  Angola  because  he  didn’t 
feel  safe  at  Elayn  Hunt.  Cain  and  Public 
Safety  and  Corrections  Secretary  Jimmy 
LeBlanc  convinced  Kelly  to  pull  over  and 
give  himself  up,  and  he  was  taken  into 


custody  around  3 hours  after  he  escaped. 
He  was  serving  a 65-year  sentence  for 
multiple  armed  robbery  convictions.  The 
guard  he  had  overpowered  was  not  seri- 
ously injured. 

Maine:  Washington  County  jail  guard 
Troy  Lyons  claimed  he  was  outside  the  jail 
talking  on  a cell  phone  on  October  29,2012 
when  he  saw  something  moving  around  the 
facility’s  perimeter.  He  went  to  investigate 
and  claimed  he  was  attacked  and  injured  by 
an  unknown  assailant.  But  Lyons  resigned 
on  December  13,  2012  before  attending 
a termination  hearing,  after  it  was  deter- 
mined he  had  lied  and  his  injuries  were 
self-inflicted.  “Things  just  didn’t  add  up,  and 
he  changed  his  story,”  said  Sheriff  Donnie 
Smith.  “He  also  said  he  was  on  the  ground 
for  four  or  five  minutes.  This  happened  the 
night  of  [Hurricane  Sandy],  and  he  wasn’t 
muddy  and  he  wasn’t  wet.” 

Mississippi:  An  investigation  was 
ordered  by  Lauderdale  County  Sheriff 
Billy  Sollie  after  a jail  prisoner  was  found 
to  have  a handgun  on  January  3,  2013. 
Anthony  Duane  Talley,  Jr.,  31,  was  charged 
with  possession  of  contraband  and  being  a 
felon  in  possession  of  a firearm  after  a .380 
semi-automatic  pistol  was  discovered  in  his 
cell  during  a search.  The  gun  was  reportedly 
not  loaded,  nor  were  any  bullets  found.  Jail 
officials  suspect  the  weapon  was  brought 
into  the  facility  through  a damaged  win- 
dow. “The  window  has  been  fixed,”  Sheriff 
Sollie  stated. 

Newjersey:  Roger  Albarracin,  34,  was 
being  held  at  the  Hudson  County  jail  on 
December  16,  2012,  pending  transfer  to 
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the  state  prison  system  to  serve  a three-year 
sentence  for  drug  possession  with  intent  to 
distribute,  when  he  was  found  to  have  nine 
bags  of  marijuana  and  a $100  bill  hidden  in 
his  buttocks.  As  a result  he  now  faces  new 
charges  of  drug  possession  and  possession 
with  intent  to  distribute  within  1,000  feet 
of  a school. 

New  York:  On  January  8,  2013,  two 
ofF-duty  Rikers  Island  guards  were  involved 
in  a love  triangle  shooting  incident.  Guards 
Dale  Moore,  32,  and  Shalonda  Smith,  36, 
were  driving  in  Moore’s  vehicle  when  they 
were  tailed  and  then  cut  ofFby  Kai  Gates, 
34,  Smith’s  ex-boyfriend,  who  allegedly 
had  been  harassing  her.  Moore  shot  Gates 
in  the  chest  and  face  after  he  exited  his 
SUV  and  ignored  Moore’s  order  to  not 
come  any  closer.  Gates,  who  was  unarmed, 


survived  the  shooting  but  was  seriously 
injured.  Moore  was  subsequently  charged 
with  assault  in  the  first  degree  and  assault 
in  the  second  decree,  and  initially  jailed  on 
$2  million  bail.  The  Correction  Officers 
Benevolent  Association  protested  the  high 
bail  amount,  which  the  court  later  reduced 
to  $150,000. 

New  York:  Derek  A.  Storms,  25,  a 
Steuben  County  jail  guard,  was  charged 
with  first-degree  attempted  robbery  and 
fourth-degree  conspiracy  on  January  4, 
2013.  Storms  and  two  co-defendants, 
Sheila  D.  Gay  and  Jordan  A.  Guerin,  alleg- 
edly entered  an  apartment  in  the  town  of 
Bath  and  discharged  a handgun.  Storms,  a 
probationary  county  employee  at  the  time, 
was  placed  on  administrative  leave  and  was 
expected  to  be  fired.  “I  don’t  think  he’ll 
be  with  us  much  longer,”  stated  Steuben 
County  Sheriff  David  Cole. 

Ohio:  The  mistaken  release  of  a 


murder  suspect  from  a Cleveland  jail  has 
resulted  in  a guard  losing  her  job.  Cleve- 
land Department  of  Correction  guard  Toya 
Tell-Byrd  was  terminated  on  January  4, 
2013  following  an  internal  investigation 
into  the  release  of  Drew  Danzy,  18,  who 
was  being  held  on  an  aggravated  murder 
warrant  and  contempt  of  court  traffic 
warrant.  Tell-Byrd  acknowledged  that  she 
had  exercised  “bad  judgment”by  failing  to 
recognize  that  Danzy  still  had  the  murder 
warrant  when  he  was  released  following  a 
court  hearing  in  December  2012.  Danzy 
was  captured  and  reincarcerated  on  Janu- 
ary 29, 2013. 

Oklahoma:  Christopher  Smith,  29, 
employed  by  Corrections  Corporation  of 
America  (CCA)  as  a guard  at  the  company’s 
Davis  Correctional  Facility  in  Holdenville, 
pleaded  no  contest  to  a charge  of  forcible 
sodomy  and  was  sentenced  on  January  4, 
2013  to  seven  years  in  prison  with  all  but 
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one  year  suspended.  Smith  admitted  that  he 
had  engaged  in  oral  sex  with  a male  pris- 
oner, Kelly  Demings,  in  2011;  in  addition 
to  the  prison  term  he  must  serve  two  years 
of  probation  and  register  as  a sex  offender. 
Demings  had  kept  DNA  evidence  from  the 
encounter,  which  was  matched  to  Smith. 
He  is  now  pursuing  a federal  lawsuit  against 
both  Smith  and  CCA. 

Oklahoma:  Two  Puerto  Rico  prison 
officials  died  in  a vehicle  accident  on  Janu- 
ary 10, 2013  while  on  their  way  to  pick  up 
a prisoner  at  a facility  in  Cushing.  Mayra 
Ramirez,  Eliezer  Colon  Claussells  and  two 
other  Puerto  Rico  Department  of  Cor- 
rections employees  were  en  route  to  the 
CCA-operated  Cimarron  Correctional 
Facility  when  their  van  was  hit  head-on  by 
another  vehicle.  Claussells,  Ramirez  and 
the  driver  of  the  other  vehicle  died,  while 
the  two  other  prison  officials  in  the  van 
were  hospitalized  in  serious  condition.  The 
Cimarron  facility  houses  around  400  Puerto 
Rican  prisoners. 

Pennsylvania:  On  February  20, 2013, 
James  Donis,  50,  former  major  of  the  guards 
at  the  Allegheny  County  Jail,  was  sentenced 
in  federal  court  to  five  years  of  probation, 
including  eight  months  at  a halfway  house. 


He  had  pleaded  guilty  to  falsifying  reports 
related  to  an  incident  in  which  he  assaulted 
a prisoner  who  tried  to  escape  in  2010. 
[See:  PLN,  Nov.  2012,  p.40].  The  halfway 
house  later  refused  to  accept  Donis,  as  it 
could  not  guarantee  his  safety  as  a former 
jail  official,  and  in  March  2013  the  court 
ordered  him  to  serve  eight  months  at  a dif- 
ferent community  corrections  facility.  His 
attorney  had  argued  that  Donis  should  be 
allowed  to  serve  that  part  of  his  sentence 
on  home  confinement  so  he  could  work  at 
his  wife’s  business.  The  court  rejected  that 
request,  noting  that  home  confinement  was 
not  appropriate  when  “a  corrections  officer 
assaulted  a defenseless  prisoner  who  was 
under  restraints  at  the  time  and  falsified 
records.” 

Pennsylvania:  Snyder  County  Prison 
guard  Randy  Fee  Noll,  27,  was  fired  and 
charged  with  possessing  instruments  of 
crime,  using  an  electronic  incapacitation 
device,  simple  assault  and  harassment  in 
connection  with  an  October  15, 2012  inci- 
dent involving  horseplay  and  a Taser.  Noll 
reportedly  used  the  Taser  to  shock  Rebecca 
J.  Bickhart,  a nurse  at  the  facility,  because 
she  had  played  a prank  on  him  involving  his 
lunchbox.  Warden  Ruth  Rush  apparently 


didn’t  find  humor  in  Noll’s  improper  use  of 
the  Taser;  she  notified  the  state  police.  Noll 
has  since  appealed  his  job  termination. 

S outh  D akota:  O n J anuary  3 , 20 1 3 , the 
state  Supreme  Court  overturned  the  death 
sentence  imposed  on  Rodney  Berget,  50,  for 
murdering  prison  guard  Ronald  “R.J.”John- 
son  in  April  2011  during  a failed  escape 
attempt.  [See:  PLN,  July  2011,  p.50;  Dec. 
201 1 , p.50;  Feb.  2013,  p.50] . Another  pris- 
oner who  participated  in  Johnson’s  murder 
during  the  attempted  escape,  Eric  Robert, 
was  sentenced  to  death  and  executed  in 
October  2012.  The  Supreme  Court  held 
the  trial  court  had  improperly  considered 
statements  that  Berget  had  made  during  a 
competency  hearing,  and  remanded  his  case 
for  resentencing. 

Tennessee:  In  late  December  2012, 
one  of  the  two  boilers  at  the  Rutherford 
County  Jail  broke  down,  making  it  difficult 
to  keep  the  facility  heated  as  temperatures 
dropped  into  the  20s  at  night.  SherifFRob- 
ert  Arnold  said  the  jail  staff  was  making 
contingency  plans  in  case  the  other  boiler 
failed,  too.  Some  prisoners  were  transferred 
to  a workhouse  as  a temporary  measure.  The 
jail’s  boilers  are  around  15  years  old. 

Texas:  Former  East  Hidalgo  Deten- 
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News  In  Brief  (cont.) 


tion  Center  guard  Jorge  Luis  Sandoval,  32, 
who  pleaded  guilty  to  one  count  of  bribery 
in  July  2012,  was  sentenced  on  January  3, 
2013  to  one  year  and  one  day  in  federal 
prison  plus  two  years  of  supervised  release. 
Sandoval  had  accepted  a bribe  to  smuggle 
two  cell  phones  into  the  facility.  At  San- 
doval’s sentencing  hearing,  U.S.  District 
Court  Judge  Ricardo  H.  Hinojosa  said  he 
had  displayed  a “total  disrespect  for  the 
law.”  The  East  Hidalgo  Detention  Center 
is  operated  by  LCS  Corrections  Services,  a 


for-profit  company. 

Washington:  On  December  11,2012, 
three  guards  at  the  Washington  State 
Penitentiary  in  Walla  Walla  were  taken  to 
a hospital  after  being  injured  during  a riot. 
According  to  DOC  public  information 
officer  Shari  Hall,  “multiple  offenders”  at- 
tacked the  guards  in  a common  area  in  the 
facility’s  West  Complex.  Nine  prisoners 
were  placed  in  segregation  following  the 
incident,  and  the  West  Complex  was  put 
on  temporary  lockdown.  Hall  said  prison 
officials  were  investigating  the  cause  of  the 
disturbance. 

Washington:  Benton  County  jail  pris- 


oner Kevin  T.  Culp,  29,  died  on  December 
25, 2012  after  being  shocked  with  a Taser. 
Culp  reportedly  had  a physical  altercation 
with  guards  at  the  jail  and  bit  them  on 
December  17;  after  being  Tasered  he  was 
placed  in  a restraint  chair,  where  he  became 
unresponsive.  He  died  at  a hospital  eight 
days  later.  Culp  reportedly  had  a medical 
condition  that  resulted  in  seizures;  he  had 
suffered  a seizure  while  driving,  which  led  to 
a fatal  accident  and  vehicular  manslaughter 
charges,  resulting  in  his  incarceration.  Ac- 
cording to  news  reports,  he  said  he  couldn’t 
afford  to  buy  the  medication  he  needed  to 
prevent  seizures. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Piaza,  New  York  NY  10001  (212)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted.  The  Project  repre- 
sents innocent  individuals  in  post-conviction 
legal  proceedings;  typical  cases  involve  DNA 
testing,  coerced  confessions,  police  misconduct, 
the  use  of  faulty  evidence,  junk  science  and  faulty 
eyewitness  testimony,  and  ineffective  assistance 
of  counsel  claims.  Contact:  The  Exoneration 
Project,  312  North  May  Street,  Suite  100,  Chicago, 


Illinois  60607  (312)  789-4955.  www.exoneration- 
project.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire  Blvd. 
#340,  Los  Angeles,  CA  90010  (213)  384-1400. 
www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that  works 
for  a fair  and  effective  criminal  justice  system  by 
promoting  sentencing  reform  and  alternatives 
to  incarceration.  They  produce  excellent  reports 
on  topics  related  to  sentencing  policy,  racial  dis- 
parities, drug  policy,  juvenile  justice  and  voting 
rights/disenfranchisement,  which  are  available 
online.  Contact: The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  Fl„  Washington,  DC  20036  (202) 
628-0871.  www.sentencingproject.org 
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MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
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Slowly  Closing  the  Gates:  A State-by-State 
Assessment  of  Recent  Prison  Closures 

by  Christopher  Petrella  and  Alex  Friedmann 


After  nearly  40  years  of  unprece- 
dented  growth,  our  nation’s  expanding 
prison  population  has  finally  begun  to 
sputter.  According  to  the  Bureau  of  Justice 
Statistics,  2010  marked  the  first  year  since 
1972  in  which,  taken  together,  state  and 
federal  correctional  populations  declined 
slightly  - a trend  that  continued  in  2011. 

This  modest  reduction  reflects  revisions 
to  draconian  drug  laws  (particularly  in  New 
York  and  Florida),  curtailing  re-incarceration 
for  technical  parole  violators,  and  the  bur- 
geoning implementation  of  “good  time” 
early-release  credits.  As  a result,  15  states 
have  closed  35  adult  correctional  facilities 
over  the  last  two  years,  according  to  the  Na- 
tional Conference  of  State  Legislators,  while 
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additional  closures  are  pending  in  2013. 

Although  prison  closures  are  widely 
celebrated  by  prisoners  and  criminal  justice 
reform  activists  alike,  the  implementation 
of  such  plans  is  rarely  straightforward  and 
often  encounters  opposition  from  local  com- 
munities, prison  guard  unions  and  lawmakers 
in  the  districts  where  facilities  are  slated  to 
close.  If  achieved,  prison  closures  are  usu- 
ally piecemeal  and  result  in  the  transfer  of 
prisoners  to  other  facilities,  not  additional  re- 
leases. Similarly,  prison  employees  displaced 
by  closures  are  often  absorbed  by  other 
facilities,  not  fired.  The  predictable  tumult 
resulting  from  actual  and  proposed  prison 
closures  reflects  the  competing  and  contra- 
dictory interests  held  by  various  stakeholders 
involved  in  the  process. 

Despite  signaling  a hopeful  interrup- 
tion in  the  business-as-usual  crime  and 
punishment  mania  that  has  characterized 
U.S.  penal  policy  for  the  past  half-century, 
it’s  possible  to  argue  that  the  increasing 
number  of  prison  closures  represents  just  as 
much  an  experiment  in  budget-cutting  in 
the  short  term  as  it  does  in  durable  criminal 
justice  reform  over  the  long  term. 

Since  prison  closures  are  not  juris- 
dictionally  uniform,  it’s  worth  exploring 
the  constellation  of  stakeholder  priorities 
and  policy  issues  on  a state-by-state  basis. 
While  each  jurisdiction  handles  prison 
closures  differently,  we  begin  with  Cali- 
fornia because  it  provides  textbook  insight 
into  the  calculus  involved  in  assessing  and 
actualizing  prison  closures. 

California 

Since  at  least  2011,  California  has 
arguably  been  at  the  epicenter  of  contem- 
porary (albeit  involuntary)  prison  reform. 


As  a result  of  the  state’s  court-ordered 
prison  population  reduction,  the  California 
Department  of  Corrections  and  Rehabili- 
tation (CDCR)  has  proposed  closing  the 
3,900-bed  California  Rehabilitation  Center 
(CRC)  in  Norco. 

“[CRC  is]  the  least  efficient,  most  ex- 
pensive, one  of  our  least  safe,  oldest  prisons, 
and  it’s  appropriate  at  this  time  to  begin  to 
think  about  moving  out  of  those  facilities 
that  are  so  expensive  to  run,”  stated  then- 
CDCR  Secretary  Matthew  Cate. 

Plans  to  shutter  the  facility  began 
several  years  ago  when,  on  May  23,  2011, 
the  U.S.  Supreme  Court  upheld  a ruling  by 
a three-judge  panel  requiring  the  State  of 
California  to  reduce  its  prison  population 
to  137.5  percent  of  design  capacity  within 
two  years  to  alleviate  severe  overcrowding 
that  resulted  in  constitutionally  inadequate 
medical  and  mental  health  care.  [See:  PLN, 
July  2011,  p.l]. 

At  the  time,  CDCR  facilities  were 
operating  at  around  180  percent  capacity, 
on  average.  In  response  the  California  leg- 
islature and  Governor  Jerry  Brown  enacted 
two  laws  - AB  109  and  AB  117  (together 
known  as  the  Public  Safety  Realignment 
initiative)  - aimed  at  significantly  reducing 
the  number  of  state  prisoners.  Implemented 
in  late  2011,  Realignment  transfers  “new 
non-violent,  non-serious,  and  non-sexual 
offenders”from  state  prisons  to  county-level 
facilities,  and  shifts  most  parolees  from  state 
to  county  supervision. 

California  prison  officials  have  also 
proposed  canceling  the  construction  of 
several  reentry  facilities,  including  the 
Northern  California  Reentry  Facility  in  San 
Joaquin  County,  Estrella  Facility  in  Paso 
Robles  and  the  Stark  Facility  in  Chino. 
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The  Public  Policy  Institute  of  Califor- 
nia estimated  that  Realignment  has  been 
responsible  for  a 30,000-prisoner  reduction 
in  the  CDCR’s  population. 

While  California’s  prison  population 
has  dropped,  resulting  in  a reduction  in 
needed  bed  space  and  plans  to  close  the 
CRC,  the  state’s  jail  population  has  risen 
substantially.  The  average  daily  population 
in  California  jails  has  increased  by  at  least 
12  percent  - roughly  equivalent  to  9,000 
prisoners  - since  Realignment  was  imple- 
mented, reversing  a gradual  reduction.  That 
is,  one-third  of  the  state’s  prison  population 
reduction  has  been  effectively  “absorbed”by 
county  jails,  resulting  in  a shifting  of  the 
overcrowding  problem  from  the  state  to 
the  county  level. 

In  response  to  the  CDCR’s  proposal 
to  shut  down  the  CRC,  the  California 
Correctional  Peace  Officers  Association 
(CCPOA),  the  union  that  represents  state 
prison  workers,  warned  the  closure  would 
negatively  impact  the  local  economy  be- 
cause the  prison  has  a payroll  of  over  $76 
million,  which  would  disappear  if  the  facil- 
ity was  decommissioned. 

The  CRC  is  projected  to  close  by  June 
2016. 

Colorado 

A DECLINING  PRISON  POPULATION  HAS  LED 

Colorado  officials  to  close  several  facilities; 
by  the  end  of  2012,  the  state  had  2,109 
vacant  prison  beds. 

The  Colorado  Department  of  Cor- 
rections (DOC)  closed  the  500-bed  Fort 
Lyon  Correctional  Facility  in  March  2012, 
resulting  in  an  estimated  $6.3  million  in 
annual  savings.  State  lawmakers  had  tried 
to  keep  the  prison  open  but  only  managed 
to  postpone  its  closure  for  six  months. 

“It’s  been  a huge  [loss]  for  both  the 
community  and  businesses,”  said  Bent 
County  Commissioner  Lynden  Gill. 

“We  continue  to  work  with  Bent 
County  officials  and  agencies  in  Wash- 
ington to  help  find  a new  purpose  for  the 
Fort  Lyon  prison  facility,”  Governor  John 
Hickenlooper  stated.  “It’s  a wonderful 
campus  and  could  be  put  to  great  use  by  a 
host  of  different  federal  agencies  or  other 
businesses.” 

State  lawmakers  attempted  to  reopen 
Fort  Lyon  earlier  this  year,  without  success. 


Governor  Hickenlooper  proposed  convert- 
ing the  former  prison  into  a treatment 
center  for  the  homeless,  and  that  measure 
eventually  passed  the  legislature  in  May 
2013  after  being  added  to  a bill  related  to 
pay  and  work  hours  for  DOC  employees. 
The  state  plans  to  bus  homeless  people  to 
the  former  prison,  where  they  will  receive 
treatment  services  - at  a cost  of  $2.78  mil- 
lion during  the  first  year  of  the  program. 

“Is  this  actually  going  to  help  home- 
lessness? I don’t  think  so,”  said  state  Senator 
David  Balmer.  “You  can’t  just  bus  people 
some  place  they’ve  never  been  and  think  it’s 
going  to  be  OK.”  The  plan  will  create  jobs 
and  provide  revenue  for  the  local  economy, 
though. 

Meanwhile,  on  November  1,2012,  the 
state  closed  the  Colorado  State  Penitentiary 
II  (CSP  II),  also  known  as  Centennial 
South.  The  prison,  which  was  financed  with 
$208  million  in  “certificates  of  participa- 
tion,’’opened  in  September  2010  following 
strong  lobbying  by  DOC  officials  who 
claimed  they  needed  it  to  house  “a  growing 
population  of  violent  prisoners. ’’That  grow- 
ing population  never  materialized,  and  the 
948-bed  facility,  composed  entirely  of  soli- 
tary confinement  cells,  sat  two-thirds  empty 
until  the  state  decided  to  shut  it  down. 

“The  bottom  line  is  we  never  needed 
that  prison  to  begin  with,”  said  Christie 
Donner,  executive  director  of  the  Colorado 
Criminal  Justice  Reform  Coalition. 

The  prisoners  held  at  CSP  II  were 
moved  to  other  facilities,  and  no  employees 
lost  their  jobs.  “The  plan  we  have  ...  allows 
us  to  reassign  the  staff, 213  employees,  that 
are  in  CSP  II  funding  positions,  working 
the  housing  units,”  said  then-Colorado 
DOC  director  Tom  Clements.  “It  allows  us 
to  reassign  those  individuals  to  other  posi- 
tions in  the  Fremont  County  Correctional 
Complex.” 

The  closure  of  CSP  II  was  estimated  to 
save  the  state  around  $13  million  annually 
beginning  in  the  current  fiscal  year. 

In  2012,  Colorado  officials  hired  CNA, 
a nonprofit  research  organization,  to  study 
the  state’s  prison  system.  CNA’s  report  is 
due  on  June  30,  2013,  and  is  expected  to 
recommend  additional  prison  closures  - 
which  has  residents  and  officials  in  prison 
towns  worried. 

“With  the  loss  of  jobs  in  natural  gas 
development  and  the  closure  of  the  New 
Elk  Mine,  this  is  about  our  last  industry,” 
said  Richard  Harlan,  a former  warden  at  the 
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state’s  Trinidad  Correctional  Facility.  “This 
is  absolutely  critical.  I don’t  know  what  the 
numbers  are  now,  but  when  I retired  about 
75  percent  of  our  staff  lived  in  Trinidad  and 
Las  Animas  County.  It  was  a huge  number 
of  jobs,  a lot  of  families  and  there’s  no  other 
opportunity.  It’s  absolutely  critical  that  we 
maintain  and  keep  this  [prison  open].” 

“The  prisons  are  a very  critical  part  of 
our  economy,”  added  Canon  City  Mayor 
Tony  Greer.  Canon  City  is  home  to  seven 
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state  correctional  facilities. 

“Unfortunately,  a lot  of  those  smaller 
communities  were  sold  a bill  of  goods 
about  [how]  this  is  going  to  be  good  for 
your  community  - and  it  did  create  an 
economic  boom  for  them,”  noted  Colorado 
State  Public  Defender  Douglas  Wilson. 
“But  now  with  the  [prison]  populations 
going  down,  I think  the  legislature’s  go- 
ing to  have  to  make  some  tough  decisions 
about  if  they  close,  and  if  so,  where  do  they 
close  the  prisons.” 

Connecticut 

After  Connecticut  implemented  a 
number  of  policy  changes  - including 
risk-reduction  credits  for  prisoners,  a 
new  home  confinement  program  for  DUI 
offenders,  changes  involving  the  age  at 
which  juveniles  can  be  charged  as  adults 
and  a wide  array  of  re-entry  services  - the 
state’s  prison  population  dropped  from 
19,716  in  2009  to  16,586  in  July  2012  - a 
15.8%  decline. 

Consequently,  the  Connecticut  DOC 
closed  the  878-bed  J.B.  Gates  Correctional 
Institution  as  of  June  1,2011,  and  the  603- 
bed  Bergin  Correctional  Institution  on 
August  12, 2011.  The  state  also  considered 
closing  the  Enfield  Correctional  Institution, 
but  plans  to  decommission  that  facility  were 
never  implemented. 

Two  unions  that  represent  state  prison 
employees,  AFSCME  locals  1565  and  387, 
had  filed  suit  in  Hartford  Superior  Court 
in  August  2011,  requesting  an  injunction 
to  stop  the  DOC  from  closing  the  Bergin 
facility. 

“Of  immediate  concern  is  the  increased 
danger  to  correctional  officers  due  to  the 
sudden  and  significant  increase  in  the 
inmate  population  of  the  receiving  prisons 
and/or  overcrowding  in  the  receiving  pris- 
ons,” the  lawsuit  stated. 

On  February  17,  2012,  the  superior 
court  issued  a ruling  which  found  that 


the  union’s  claims  seeking  to  enjoin  the 
closure  of  Bergin  were  moot,  as  the  facil- 
ity had  closed  before  the  suit  was  filed. 
The  court  noted  that  prison  employees 
were  not  laid  off  as  a result  of  the  closure 
and  that  the  state’s  prison  population  had 
continued  to  drop;  thus,  the  union’s  claims 
regarding  the  effects  of  overcrowding  and 
increased  danger  to  prison  employees  were 
also  mooted.  The  lawsuit  was  therefore 
dismissed.  [See:  1565  387  AFSCME  v. 
Arnone,  Hartford  Superior  Court  (CT), 
Case  No.  HHDCV116024261]. 

Florida 

While  Florida  has  closed  15  correc- 
tional  facilities  since  2011,  some  county 
officials  are  worried  about  Governor  Rick 
Scott’s  idea  to  shift  about  5,600  prisoners 
from  state  prisons  to  local  jails,  along  the 
lines  of  California’s  Realignment  initiative. 
The  Florida  Department  of  Corrections 
(FDOC)  claims  that  the  proposal  will 
reduce  operating  costs  and  save  the  state 
around  $47.7  million  a year. 

However,  according  to  an  analysis  by 
the  Association  of  Florida  Counties,  the 
proposal  is  projected  to  cost  the  counties 
$100  million  annually.  This  does  not  in- 
clude increased  costs  for  prisoner  medical 
care,  staffing  and  renovations  to  county 
jails  that  may  not  be  able  to  accommodate 
higher-security  level  offenders  serving  long 
sentences. 

Overcrowding  in  jails  is  already  a 
problem  in  Florida,  as  20  percent  of  county 
jails  are  currently  full  or  over  their  design 
capacity,  according  to  the  Association  of 
Counties.  Broward  County  and  Palm  Beach 
County  are  both  particularly  worried  about 
the  proposal  to  shift  state  prisoners  to  lo- 
cal facilities  because  they  neither  have  the 
space  needed  to  house  state  prisoners  nor 
the  funds  to  build  new  jails. 

In  2011,  the  state  closed  five  cor- 
rectional facilities:  Brevard  Correctional 
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Institution  (Cl),  Hendry  Cl,  the  Talla- 
hassee Road  Prison,  and  the  Lowell  and 
Sumter  boot  camps.  The  FDOC’s  2012 
proposed  prison  closures  included  Broward 
Cl  in  Ft.  Lauderdale,  Demilly  Cl  in  Polk 
City,  Gainesville  Cl  in  Alachua  County, 
Hillsborough  Cl  in  Riverview,  Indian  River 
Cl  in  Vero  Beach,  Jefferson  Cl  in  Monti- 
cello  and  New  River  Cl  in  Raiford,  plus 
the  River  Junction  Work  Camp,  Caryville 
Work  Camp,  Hendry  Work  Camp  and 
Levy  Forestry  Camp. 

“Declining  prison  admissions  has  led  to 
a surplus  of  prison  beds,  allowing  us  to  pare 
down  our  budget  shortfall  by  consolidating 
and  closing  our  older, less  efficient  facilities. 
We  are  committed  to  placing  as  many  af- 
fected staff  as  possible  in  vacant  positions 
for  which  they  are  qualified,”  remarked 
then-FDOC  Secretary  Ken  Tucker. 

On  January  19,  2012,  the  Jefferson 
County  Board  passed  a resolution  oppos- 
ing the  closure  of  the  1,200-bed  Jefferson 
Cl,  noting  that  the  prison  was  the  county’s 
largest  local  employer,  supplying  177  job 
positions. 

“The  loss  of  jobs  and  the  impact  on  the 
local  economy  and  community  will  be  substan- 


tial, estimated  to  have  a $19  million  impact  on 
local  economic  activity  and  uprooting  longtime 
residents  who  must  move  elsewhere  to  find 
new  jobs, ’’the  resolution  stated. 

The  resolution  was  applauded  by  the 
Teamsters,  which  represents  around  20,000 
FDOC  employees.  “Rural  Florida  has  suf- 
fered enough  in  this  recession,  and  the  last 
thing  the  state  should  do  is  to  cause  more 
pain  by  rushing  to  close  its  correctional  fa- 
cilities,” said  Teamsters  Local  2011  Acting 
President  Ken  Wood. 

Democratic  state  lawmakers  criticized 
the  proposed  prison  closures,  too,  citing  the 
resulting  loss  of  jobs.  “I  am  saddened  and 
disappointed  with  Gov.  Rick  Scott’s  deci- 
sion to  close  several  correctional  institutions 
that  are  economically  vital  to  our  rural  com- 
munities,” said  state  Rep.  Alan  Williams. 

The  Florida  legislature,  during  budget 
negotiations  with  the  governor’s  office, 
eventually  decided  to  keep  Jefferson  Cl 
open  at  a cost  of  $10.2  million  to  the  state. 
The  other  six  prisons  and  four  work  camps 
slated  for  closure  in  2012  were  shuttered, 
with  prisoners  at  those  facilities  being 
transferred  to  other  locations. 

Four  prisoners  and  two  volunteers  at 


Hillsborough  Cl,  a 289-bed  faith-  and 
character-based  women’s  prison,  had  filed  a 
lawsuit  in  state  court  in  an  attempt  to  stop 
the  facility  from  closing,  without  success. 
Circuit  Court  Judge  Terry  P.  Lewis  issued 
a ruling  in  February  2012  that  found  the 
FDOC’s  closure  of  the  prison  did  not 
violate  state  law. 

Illinois 

In  February  2012,  Illinois  Governor 
Pat  Quinn  announced  that  the  state  was 
closing  Tamms  supermax,  a facility  where 
prisoners  were  housed  in  solitary  confine- 
ment cells.  [See:  PLN,  April  2013,  p.28] . 
The  prison’s  January  4,  2013  closure  was 
celebrated  by  prisoners,  their  family  mem- 
bers and  human  rights  advocates. 

“We  are  going  through  stages  of  relief, 
disbelief,  celebration  and  reflection,”  stated 
a message  posted  online  by  Tamms  Year 
Ten,  an  advocacy  group  that  has  worked 
for  years  to  end  solitary  confinement  and 
other  abuses  at  the  prison. 

The  Illinois  Department  of  Correc- 
tions also  announced  plans  to  close  the 
Dwight  Correctional  Center  (one  of  the 
state’s  three  prisons  for  women),  the  Joliet 
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and  Murphysboro  Youth  Centers,  and  three 
adult  transitional  centers.  The  closures  are 
expected  to  save  the  state  up  to  1100  mil- 
lion annually. 

The  John  Howard  Association  ( JHA), 
a prison  watchdog  group,  expressed  con- 
cerns about  closing  Dwight  and  moving 
more  than  1,000  women  prisoners  to  the 
already  overcrowded  Decatur  Correctional 
Center.  JHA  director  John  Maki  noted  the 
facility  had  made  improvements  and  imple- 
mented programs  that  benefited  prisoners. 
“If  Dwight  closes,  Illinois  risks  losing  the 
significant  investment  we  have  made  in 
creating  this  rehabilitative  environment  that 
protects  public  safety,”  he  said. 

Other  critics  of  the  prison  closures  in- 
cluded AFSCME,  the  union  that  represents 
state  prison  employees.  One  AFSCME 
official  said  of  the  closures,  “it  will  worsen 
tensions  in  an  already  volatile  environ- 
ment.... It’s  the  perfect  example  of  how 
one  closure  has  a dangerous  domino  effect 
statewide.”  However,  family  members  of 
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prisoners  housed  at  Tamms  held  marches 
and  rallies  in  support  of  shutting  down  the 
supermax  prison. 

State  lawmakers  stymied  efforts  to 
close  Tamms  and  the  other  facilities,  vot- 
ing to  restore  funding  to  keep  them  open. 
“This  is  an  economic  disaster  for  those  com- 
munities affected  by  closures,”  remarked 
state  Rep.  Keith  Mackinaw.  Unconvinced, 
Governor  Quinn  vetoed  the  budget  ap- 
propriation on  June  30, 2012. 

AFSCME  Council  31  then  fded  a 
lawsuit  to  prevent  the  prison  closures,  and 
initially  obtained  a temporary  restrain- 
ing order  and  preliminary  injunction  in 
September  2012.  The  union  claimed  that 
closing  Tamms  would  “destabilize  the  entire 
prison  system,  worsen  dangerous  over- 
crowding and  put  the  safety  of  employees, 
inmates,  youth  and  the  public  at  risk.”The 
circuit  court  rejected  a motion  to  intervene 
filed  by  the  Uptown  People’s  Law  Center, 
which  represented  seven  Tamms  prisoners 
who  wanted  the  lawsuit  dismissed  and  the 
prison  closed.  The  Fifth  District  Appellate 
Court  upheld  the  lower  court’s  injunction 
in  November  2012. 

On  December  19,  2012,  the  Illinois 
Supreme  Court  reversed  the  preliminary 
injunction,  allowing  the  closures  ofTamms, 
Dwight  Correctional  Center,  the  two 
juvenile  facilities  and  three  transitional 
centers  to  go  forward.  “Our  state  is  fac- 
ing unprecedented  financial  pressures  and 
closing  these  facilities  is  one  part  of  the 
long-term  solution,”  Governor  Quinn  said 
in  a press  release. 

Most  of  the  prisoners  housed  at  Tamms 
were  sent  to  the  Pontiac  Correctional  Cen- 
ter, while  almost  all  Tamms  employees  were 
shifted  to  other  facilities.  “There  were  264 
employees  who  accepted  other  positions 


within  DOC,  one  resigned,  seven  accepted 
vacancies  at  other  state  agencies  and  twenty 
accepted  layoff,”  said  prison  spokesperson 
Stacey  Solano. 

The  Dwight  women’s  prison  closed  on 
March  29, 2013,  with  almost  350  employ- 
ees being  transferred  to  positions  at  other 
facilities.  It  was  the  town’s  second-largest 
employer.  Male  prisoners  at  the  Logan 
Correctional  Center  were  sent  to  another 
prison  to  make  room  for  the  women  from 
Dwight;  Logan  eventually  will  be  converted 
to  a maximum-  and  medium-security 
women’s  facility.  Illinois  has  offered  to  sell 
the  now-vacant  Tamms  supermax  to  the 
federal  government. 

The  closure  of  Tamms  and  Dwight 
has  not  helped  reduce  Illinois’ overcrowded 
prison  system,  which,  as  of  March  2013, 
held  49,100  prisoners  in  facilities  with  a 
design  capacity  of 32,100.  In  February  2013, 
the  State  Journal-Register  reported  that  six 
Illinois  prisons,  including  the  Graham  Cor- 
rectional Center,  were  planning  to  house 
prisoners  in  their  gyms  due  to  overcrowd- 
ing. “The  gymnasiums  in  those  facilities  will 
be  temporarily  set  up  as  dormitory  units  for 
minimum-security  inmates,”  said  Solano. 

“Cramming  hundreds  more  inmates 
into  gyms  is  less  secure  for  employees  and 
degrading  for  inmates,”  AFSCME  noted  in 
a statement.  The  John  Howard  Association 
also  criticized  the  move. 

Iowa 

Iowa  officials  are  closing  the  Clinical 
Care  Unit  (CCU)  at  the  Iowa  State  Peniten- 
tiary in  Fort  Madison,  which  is  only  10  years 
old.  The  state  spent  126  million  to  construct 
the  200-bed  mental  health  facility  but  is  now 
“mothballing”  it  in  preparation  for  the  opening 
of  a new  1117  million,  800-bed  maximum- 
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security  prison.  The  new  prison,  expected  to 
open  in  January  2014,  will  be  located  approxi- 
mately one  mile  from  the  CCU. 

The  closure  plan  was  revealed  as  part  of 
Governor  Terry  Branstad’s  budget  proposal 
in  January  2013,  and  involves  the  relocation 
of  960  prisoners.  Most  of  those  prisoners 
- 660  - will  move  to  the  new  facility  after 
it  opens,  while  the  remaining  300  will  be 
transferred  to  other  prisons. The  state  Sen- 
ate approved  the  closure  of  the  CCU  in 
May  2013  by  passing  a spending  package 
that  did  not  include  funding  to  keep  the 
facility  open. 

Iowa  Department  of  Corrections 
spokesman  Fred  Scaletta  remarked  that  the 
transfer  of  CCU  prisoners  to  mental  health 
units  at  other  prisons  could  begin  early 
next  year.  He  said  no  employees  would  lose 
their  jobs,  as  they  would  be  moved  to  the 
new  maximum-security  facility.  This  was 
important,  because  the  union  that  represents 
state  prison  workers  had  cited  potential  job 
losses  as  a reason  to  avoid  prison  closures. 

Some  state  lawmakers  and  public 
employee  union  members,  including  AF- 
SCME  Council  61,  had  strongly  opposed 
efforts  to  shut  down  the  CCU.  The  state 
intends  to  eventually  close  the  entire  Iowa 
State  Penitentiary. 

Governor  Branstad  also  wanted  to 
close  the  minimum-security  88-bed  Luster 
Heights  Prison  Camp,  but  the  legislature 
voted  to  keep  it  open  following  opposition 
from  prison  staff  and  local  officials.  Pris- 
oners at  Luster  Heights  are  used  for  work 
projects  in  the  nearby  community  and  are 
paid  $5.00  for  up  to  ten  hours  of  labor,  and 
the  loss  of  the  prison  work  force  would  be 
problematic. 

“I  don’t  think  you  can  replace  them 
for  five  dollars  per  day.  We  get  a lot  of 
work  out  of  them  for  the  amount  of  money 
spent,”  said  City  of  McGregor  Waste  Water 
Treatment  Plant  Director  Nathan  Hird. 
“It  makes  no  sense  to  close  an  efficient, 
successful  facility  so  funds  can  be  diverted 
to  a more  expensive  one,”  added  Larry 
Schellhammer,  who  chairs  the  Allamakee 
County  Board  of  Supervisors. 

Kentucky 

The  Otter  Creek  Correctional  Center 
in  Wheelwright,  operated  by  Corrections 
Corporation  of  America  (CCA),  the  na- 
tion’s largest  for-profit  prison  company, 
closed  in  June  2012  after  Kentucky  declined 
to  renew  its  contract  to  house  state  prison- 


ers at  the  facility.  County  officials  have  said 
they’re  still  feeling  the  effects  of  the  job 
losses.  Wheelwright  is  a small  mountain 
town  with  a population  of  700,  and  nearly 
a quarter  of  its  residents  were  left  unem- 
ployed due  to  the  prison  closure. 

“It  has  affected  everybody,”  said  Mayor 
Andy  Akers.  “It  has  affected  not  just  our 
town  but  the  whole  area.  You’ve  got  people 
working  up  there  that  live  here,  plus  they 
trade  here  at  the  stores  and  restaurants.” 

The  Otter  Creek  prison  was  the  site  of  a 
2009  sex  scandal  involving  CCA  employees; 


as  a result,  the  states  of  Hawaii  and  Ken- 
tucky removed  their  female  prisoners,  and 
male  prisoners  from  the  Kentucky  DOC 
were  transferred  to  the  facility.  [See:  PLN, 
Oct.  2009,  p.40].  Kentucky  subsequently 
canceled  its  $21  million  contract  with  CCA 
due  to  budget  cuts  and  efforts  to  reduce  the 
state’s  prison  population. 

“CCA  will  continue  to  market  Otter 
Creek  to  potential  government  partners 
with  the  hope  of  reopening  the  facility,”  said 
company  spokesman  Steve  Owen. 

Akers  said  he  hoped  the  prison  would 
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reopen  soon.  “We’re  a small  town  and  we 
have  no  other  business  or  nothing  up  here. 
We’ve  got  one  little  gas  station,”  he  noted. 

Louisiana 

In  September  2012,  employees  at  the 
C.  Paul  Phelps  Correctional  Center  in 
DeQuincy,  Louisiana  abruptly  learned 
they  were  going  to  lose  their  jobs.  The  54- 
year-old  prison  was  slated  for  closure  two 
months  later,  and  shut  down  on  November 
1,2012.  Most  of  the  942  prisoners  were  sent 
to  the  Elayn  Hunt  Correctional  Center 
and  the  Louisiana  State  Penitentiary  at 
Angola. 

Closing  Phelps  will  save  an  estimated 
$2.6  million  in  fiscal  year  2012  and  $11.85 
million  in  fiscal  years  2013-2014,  according 
to  Department  of  Public  Safety  and  Cor- 
rections Secretary  James  LeBlanc. 

DeQuincy  city  officials  weren’t  happy 
about  the  prison  closure.  “You’re  talking  320 
jobs,  people’s  livelihoods,  what  it  means,  the 
income  it  brings  to  the  town  through  taxes,” 
said  Mayor  Lawrence  Henagan.  “People 
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come  up  and  visit  the  inmates,  they  buy 
things  in  town.” 

Louisiana  had  previously  closed  the 
498-bed  Forcht-Wade  Correctional  Center 
and  300-bed  J.  Levy  Dabadie  Correctional 
Center  in  July  2012.  The  closures  were 
due  to  budget  cuts;  some  of  the  prisoners 
were  transferred  to  parish  jails,  where  it 
is  less  expensive  to  house  them.  The  state 
estimates  $5.7  million  in  first-year  savings 
from  closing  the  Forcht-Wade  and  Dabadie 
facilities,  which  will  be  used  as  emergency 
evacuation  centers  in  case  of  natural  disas- 
ters such  as  hurricanes. 

“We’re  going  to  be  much  more  efficient 
in  providing  the  same  level  of  service,  but  at 
substantially  less  cost,”  said  LeBlanc.  “Un- 
fortunately, it  does  impact  our  employees.” 
Several  hundred  prison  workers  were  laid 
off  due  to  the  closures. 

Legislators  had  tried  to  stop  the  Da- 
badie facility  from  closing  by  approving 
more  than  $8  million  in  funding  to  keep 
it  open;  however,  Governor  Bobby  Jindal 
killed  the  appropriation  with  a line-item 
veto. 

“How  can  the  governor  line-item  veto 
Dabadie,  which  really  almost  pays  for  itself 
and  really  hurts  central  Louisiana?”  asked 
state  Rep.  Chris  Hazel.  “It’s  really  going  to 
hurt  the  folks  around  here.” 

Maine 

Public  employee  union  members  and 
several  state  lawmakers  expressed  concern 
after  Maine  Corrections  Commissioner 
Joseph  Ponte  decided  in  January  2013  to 
close  a pre-release  center.  The  local  AF- 
SCME  chapter,  which  represents  prison 
employees,  asked  to  delay  the  closing  of 
the  Central  Maine  Pre-Release  Center  in 
Hallowell. 

On  February  4,  2013,  the  legislative 


Criminal  Justice  and  Public  Safety  Com- 
mittee held  a hearing  on  plans  to  shut 
down  the  pre-release  center  and  lawmakers 
questioned  whether  closing  the  facility  was 
the  best  decision,  citing  potential  adverse 
effects  on  both  prisoners  and  residents  in 
Hallowell. 

State  Senator  Stan  Gerzofsky  said 
closing  the  Central  Maine  Pre-Release 
Center  would  hurt  local  communities  that 
rely  on  prison  labor  from  the  facility.  “I’m 
concerned  when  the  prisoners  go,  so  does 
some  of  our  help,”  added  state  Rep.  Tim 
Marks. 

“I  hope  in  the  coming  weeks  and 
months  we  can  build  a coalition  to  put 
a stop  to  this  and  find  a better  solution,” 
said  Jim  Durkin,  a union  representative, 
at  a public  forum  held  two  days  after  the 
legislative  hearing. 

Despite  opposition,  the  facility  closed 
in  April  2013  with  58  prisoners  being 
moved  to  state  prisons  or  the  Kennebec 
County  Jail.  The  21  employees  at  the 
pre-release  center  were  transferred  to  job 
positions  at  other  facilities. 

Nevada 

In  January  2012,  the  145 -year-old  Ne- 
vada  State  Prison  was  taken  out  of  service. 
State  officials  said  bringing  the  aging  facil- 
ity up  to  code  would  have  cost  almost  $30 
million,  while  moving  prisoners  to  newer 
and  more  efficient  prisons  is  expected  to 
save  half  that  amount  over  Nevada’s  two- 
year  budget  cycle. 

According  to  a DOC  spokesperson, 
jobs  were  found  for  all  of  the  state  workers 
affected  by  the  closure;  most  were  trans- 
ferred to  other  prisons  and  several  found 
jobs  with  different  state  agencies.  Avoiding 
laying  off  the  facility’s  140  employees  had 
been  the  main  objective  when  lawmakers 
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agreed  in  2011  to  close  the  prison.  Most  of 
the  700  prisoners  at  the  facility  were  sent 
to  the  High  Desert  State  Prison. 

The  state’s  execution  chamber,  which 
is  located  at  the  Nevada  State  Prison,  will 
be  maintained  for  several  years  before  be- 
ing moved  to  another  facility.  The  Nevada 
State  Prison  was  officially  decommissioned 
in  May  2012;  state  officials  are  considering 
turning  it  into  a museum. 

New  York 

In  January  2013,  as  part  of  his  execu- 
tive  budget  proposal,  New  York  Governor 
Andrew  Cuomo  recommended  closing  two 
women’s  prisons  due  to  “inefficient” opera- 
tions, plus  four  juvenile  facilities. 

He  noted  that  the  state  was  spending 
close  to  170,000  per  prisoner  at  the  Beacon 
Correctional  Facility  in  Dutchess  County 
and  over  174,000  per  prisoner  at  the  Bay- 
view  Correctional  Facility  in  Manhattan. 
He  added  that  the  target  cost  for  efficient 
prison  operations  should  be  closer  to 
$34,000  per  prisoner. 

“It  is  not  right,  we  can’t  afford  it,”  Gov- 
ernor Cuomo  said.  “If  we  are  serious  about 
balancing  the  budget,  let’s  run  government 
the  way  it  should  be  run.  We  should  close 
these  two  facilities.” 

Shutting  Beacon  and  Bayview  would 
eliminate  432  beds  from  the  state’s  prison 
system  and  result  in  estimated  savings 
of  $18.7  million  through  2014,  with  an 
additional  $62  million  being  realized  the 
following  year.  The  latter  savings  include 
projected  proceeds  from  selling  the  Bayview 
facility,  which  has  been  vacant  since  the 
prison  was  evacuated  in  advance  of  Hur- 
ricane Sandy  in  October  2012. 

“The  governor’s  announcement  to  close 
two  state  prisons,  including  one  in  Beacon, 


and  the  closure  of  the  juvenile  justice  center 
in  Red  Hook,  is,  of  course,  a concern  as  we 
wait  to  learn  what  will  happen  to  our  local 
residents  employed  at  those  facilities,  how 
their  transitions  will  take  place  and  how 
our  local  communities  will  be  impacted,” 
said  Dutchess  County  Executive  Marcus 
Molinaro. 

“The  shuttering  of  women’s  prisons  is 
positive  and  long  overdue,”  added  Soffiyah 
Elijah,  executive  director  of  the  Correctional 
Association  of  New  York,  which  advocates 
for  criminal  justice  reform.  “However,  the 
Correctional  Association  is  concerned 
that  the  closures  of  Beacon  and  Bayview 
may  eliminate  some  of  the  most  effective 
opportunities  for  incarcerated  women  to 
maintain  family  ties  and  prepare  for  a suc- 
cessful reentry  - two  key  components  in 
reducing  recidivism  over  time.” 

Donn  Rowe,  president  of  the  union  that 
represents  state  prison  employees,  the  New 
York  State  Correctional  Officers  & Police 
Benevolent  Association,  also  expressed 
concerns  about  the  governor’s  prison  closure 
proposal.  “By  once  again  jamming  more 
inmates  into  fewer  locations,  the  state  will 
drive  up  the  inmate-to-officer  ratio  and 
increase  the  risk  of  violent  incidents  inside 
correctional  facilities,”  he  said.  “Coupled 
with  the  state’s  consistent  inability  to  suf- 
ficiently staff  state  facilities,  the  proposals 
recently  introduced  will  increase  the  level 
of  danger  for  our  members.” 

In  early  2013  the  union  launched  a 
$250, 000-plus  media  campaign,  including 
statewide  radio  spots,  direct  mail  and  news- 
paper ads  to  protest  the  proposed  prison 
closures.  Rowe  said  that  closing  Beacon 
and  Bayview  would  force  more  prison 
employees  out  of  their  jobs  or  require  them 
to  work  at  other  facilities  far  from  their 


families.  However,  Cuomo  spokesman  Rich 
Azzopardi  said  no  prison  staff  members 
would  be  laid  off. 

As  New  York’s  prison  population 
shrinks  and  facilities  are  closed,  some  ad- 
vocates for  ex-offenders  want  to  use  vacant 
prisons  for  reentry  programs.  Greenhope 
Services  for  Women,  Inc.,  an  organization 
that  works  with  prisoners  at  Bayview,  hopes 
to  turn  the  empty  facility  into  a center  for 
job  training,  educational  resources  and 
housing  for  former  prisoners.The  Osbourne 
Association  wants  to  transform  the  former 
Fulton  Correctional  Facility,  which  is  cur- 
rently vacant,  into  a reentry  center. 

New  York  closed  seven  prisons,  camps 
or  work  release  centers  in  2011,  including 
Fulton,  the  Arthur  Kill  Correctional  Facil- 
ity, Mid-Orange  Correctional  Facility  and 
Oneida  Correctional  Facility.  Those  closures 
affected  around  2,600  prisoners,  who  were 
moved  to  other  state  prisons,  and  1,706 
employees.  According  to  prison  officials, 
1,427  of  the  affected  employees  transferred 
to  positions  at  other  correctional  facilities, 
22  went  to  different  state  agencies,  95  re- 
tired and  131  were  fired. 

“An  incarceration  program  is  not  an 
employment  program,”  Governor  Cuomo 
said  during  his  2011  State  of  the  State  Ad- 
dress. “If  people  need  jobs,  let’s  get  people 
jobs.  Don’t  put  other  people  in  prison  to 
give  some  people  jobs.  Don’t  put  other 
people  in  juvenile  justice  facilities  to  give 
some  peoplejobs.  That’s  not  what  this  state 
is  all  about.” 

According  to  an  April  2013  news 
report,  the  Beacon  and  Bayview  facilities 
will  close  as  part  of  the  approved  state 
budget.  Assemblyman  Frank  Skartados, 
who  represents  the  district  where  Beacon  is 
located,  secured  $6  million  in  state  funding 
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to  re-purpose  the  prison  after  it  shuts  down 
in  order  to  reduce  the  economic  impact  on 
the  local  community. 

Pennsylvania 

In  January  2013, Pennsylvania  Gover- 
nor  Tom  Corbett  announced  plans  to  cut 
the  state’s  corrections  budget  by  closing  two 
prisons  while  opening  a new  facility. 

The  plan  includes  closing  State  Cor- 
rectional Institution  (SCI)  Cresson  and 
SCI  Greensburg,  which  is  expected  to  save 
the  state  123  million  in  2014  and  more 
in  subsequent  years.  Most  of  the  2,400 
prisoners  at  those  two  facilities  will  be 
transferred  to  a new  prison  - SCI  Benner  in 
Centre  County,  which  has  2,000  beds.  Ad- 
ditionally, the  state  decided  not  to  reopen 
SCI-Waynesburg,  which  has  been  vacant 
since  2003. 

“This  is  really  an  important  step  for 
the  administration  and  the  next  step  in 
our  corrections  reform,”  said  Corrections 
Secretary  John  Wetzel.  However,  residents 
in  the  towns  afFected  by  the  prison  closures 
didn’t  see  it  that  way. 

“It’s  going  to  hurt  the  restaurants,  the 
hardware  store,  every  business  place  here  is 
going  to  be  afFected,”  said  Cresson  Mayor 
Partick  Mulhern.  “Five  hundred  employees 
in  one  fell  swoop  - that’s  an  awful  lot.” 

Bill  Weimer,  a spokesperson  for  the 
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town  of  Greensburg,  said  that  “losing  the 
prison  jobs  will  cost  the  township  $20,000 
in  local  services  tax  revenue.”  He  added 
that  the  township  sewer  authority  will  “lose 
$425,000  of  its  $7  million  yearly  budget” 
due  to  the  prison  closure. 

Employees  at  SCI  Greensburg  - who 
were  blindsided  by  the  decision  to  close 
the  facility  - protested  at  the  state  capital, 
and  the  Senate  Judiciary  Committee  held  a 
hearing  on  the  state’s  justification  for  shut- 
tering the  two  prisons.  Both  SCI  Cresson 
and  SCI  Greensburg  are  scheduled  to  close 
by  June  30, 2013. 

Pennsylvania  State  Corrections  Of- 
ficers Association  president  Roy  Pinto 
questioned  the  need  to  decommission  the 
two  facilities,  stating,  “If  these  prisons  are 
closed,  the  only  thing  certain  is  it  will  hurt 
thousands  of  families  and  devastate  the 
local  economies  in  those  areas.” 

“I  don’t  know  if  you  can  put  a dollar 
bill  on  the  loss  of  a prison  to  a commu- 
nity,” noted  state  Senator  John  Wozniak.  “I 
look  at  it  as  taking  a factory  out,  one  that 
employs  500  people,  and  then  there  is  the 
impact  of  the  vendors.” 

Of  the  500  staff  at  SCI  Cresson,  most 
will  transfer  to  positions  at  other  facilities 
with  less  than  50  retiring  or  resigning.  The 
closures  reflect  a declining  state  prison 
population,  according  to  Corrections  Secre- 
tary Wetzel,  who  said  the  state  would  try  to 
sell  the  SCI  Cresson  and  SCI  Greensburg 
properties. 

Texas 

In  MiD-201  i,  Texas  lawmakers  voted 
to  close  the  Central  Unit  prison  in  Sugar 
Land.  Nearly  1,000  prisoners  were  relo- 
cated by  August  2011  when  the  facility 
shut  down  - the  state’s  first  prison  closure 
in  166  years.  State  officials  estimated  that 
closing  the  facility,  formerly  known  as  the 
Imperial  Unit,  could  save  as  much  as  $25 
million  annually,  mostly  in  fixed  costs  such 
as  staffing  and  utilities. 

The  Texas  Department  of  Criminal 
Justice  (TDCJ)  said  moving  the  prisoners 
was  easy  enough  due  to  excess  bed  space  in 
the  state’s  prison  system.  But  it  took  more 
time  to  discontinue  other  operations  at  the 
Central  Unit,  which  served  as  a regional 
warehouse  and  distribution  point  for  more 
than  two  dozen  correctional  facilities  in 
the  area. 

Additionally,  since  the  prison  - a 
former  sugar  cane  plantation  - had  several 


hundred  acres  of  crops,  prisoners  and  guards 
had  to  be  brought  in  from  another  unit  to 
temporarily  continue  the  farming  opera- 
tions. Prisoners  were  still  being  used  to  farm 
at  the  Central  Unit  in  January  2013. 

“I  thought  it  was  closed,  long  gone,” 
said  state  Senator  John  Whitmire,  who 
chairs  the  Senate  Criminal  Justice  Com- 
mittee. “Why’s  it  taken  the  state  this  long 
to  close  Central?”  The  prison  is  expected 
to  completely  close  by  July  2013  and  the 
property  will  then  be  sold. 

The  Texas  legislature’s  recently-pro- 
posed  budget  calls  for  new  efficiencies  in 
the  state’s  penal  system,  including  addi- 
tional prison  closures.  The  TDCJ  has  over 
12,000  vacant  beds  and  lawmakers  want  to 
cut  costs  by  shutting  down  facilities  that  are 
no  longer  needed.  Two  privately-operated 
prisons,  the  2,200-bed  Dawson  State  Jail 
and  2,100-bed  Mineral  Wells  Pre-Parole 
Transfer  Facility,  both  run  by  Corrections 
Corporation  of  America,  were  designated 
for  the  budgetary  chopping  block. 

The  union  that  represents  the  state’s 
prison  employees  did  not  oppose  the 
closures,  likely  because  the  two  facilities 
are  privately  operated.  AFSCME  local 
president  Lance  Lowry  even  suggested 
closing  a third  CCA-run  state  jail,  citing 
poor  management. 

While  there  was  consensus  among 
lawmakers  to  close  Dawson,  which  was 
expensive  to  operate  and  had  recently  ex- 
perienced several  high-profile  deaths,  some 
legislators  were  hesitant  to  shut  down  Min- 
eral Wells  due  to  the  impact  on  the  local 
economy  - despite  the  fact  that  the  facility 
has  been  repeatedly  cited  for  contract  viola- 
tions and  security  problems. 

In  May  2013,  the  state  House  and 
Senate  agreed  to  let  the  Texas  Board  of 
Criminal  Justice  decide  which  two  facili- 
ties would  be  closed,  and  $97  million  was 
removed  from  the  state  budget  in  anticipa- 
tion of  the  closures.  Some  of  those  savings 
will  be  used  to  fund  pay  raises  for  public 
employees,  including  state  prison  guards. 

BOP  Bucks  the  Trend 

There  have  been  no  recent  prison 
closures  in  the  federal  Bureau  of  Prisons 
(BOP)  - largely  due  to  the  continued 
increase  in  the  federal  prison  population. 
While  the  state  prison  population  nation- 
wide decreased  from  1.407  million  in  2009 
to  1.381  million  at  year-end  2011  (a  1.7% 
reduction),  the  BOP’s  population  rose  from 
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208,118  to  216,362  - an  almost  4%  increase 
- over  the  same  period  of  time. 

Much  of  that  growth  can  be  attributed 
to  more  federal  prosecutions  for  immigra- 
tion-related offenses,  particularly  along  the 
southern  U.S.  border.  As  a result  there  has 
been  a substantial  increase  in  the  number 
of  Hispanics  sent  to  federal  prisons.  [See: 
PLN,  May  2012,  p.26]. 

Consequently,  a fiscal  year  2013  federal 
appropriations  bill  included  125.8  million 
to  fund  up  to  1,600  new  Criminal  Alien 
Requirement  (CAR)  prison  beds  to  house 
immigrant  prisoners;  the  new  beds  would 
be  contracted  to  a private  prison  company. 
The  BOP  issued  a bid  solicitation  for  up 
to  1,600  CAR  beds  in  August  2012.  On 
September  10,  2012,  a coalition  of  more 
than  90  organizations  sent  a joint  letter  to 
members  of  Congress  urging  them  to  reject 
the  appropriation  for  the  CAR  beds. 

“The  BOP’s  request  for  additional 
funding  to  incarcerate  immigrants  is  the  di- 
rect result  of  a prosecution  program  known 
as  Operation  Streamline.  Prior  to  Opera- 
tion Streamline,  which  launched  in  2005, 
the  majority  of  immigrants  apprehended 
after  entering  the  United  States  without 


documentation  were  deported  through 
immigration  procedures,”  the  joint  letter 
noted.  “Under  Operation  Streamline,  im- 
migrants apprehended  crossing  the  border 
without  permission  are  instead  referred  for 
federal  criminal  prosecution.” 

Although  several  private  prison 
companies  responded  to  the  BOP’s  bid 
solicitation,  the  CAR  contract  has  not  yet 
been  awarded  because  funding  was  not 
appropriated  due  to  the  failure  of  Congress 
to  pass  the  federal  budget,  resulting  in  the 
sequester  and  budget  reductions. 

Conclusion 

Prison  closures  unsurprisingly  follow 
a fairly  typical  pattern.  When  the  closing 
of  a prison  is  announced  - usually  due  to 
budget  cuts  - there  are  often  protests  by 
prison  employees  and  the  unions  that  repre- 
sent them,  sometimes  resulting  in  lawsuits. 
Local  officials  and  residents  voice  concerns 
about  job  losses  and  the  loss  of  low-cost 
labor  provided  by  prison  work  crews.  State 
lawmakers  are  sometimes  swayed  by  op- 
position from  the  unions,  prison  employees 
and  local  communities,  and  hearings  are 
held.  If  the  prison  closure  proceeds,  few 


staff  members  actually  lose  their  jobs;  rather, 
they  are  usually  transferred  to  other  prisons. 
Similarly,  prisoners  are  simply  moved  to 
other  facilities. 

Thus,  if  prison  closures  are  to  have  a 
broad  and  enduring  impact,  advocates  of 
carceral  reform  must  confront  the  difference 
between  means  and  ends,  tactic  and  strategy. 
Prison  closures  do  not  always  result  in  prison 
population  reductions,  and  this  is  precisely 
the  paradox  of  advocating  for  change.  In 
other  words,  closing  a prison,  although  seem- 
ingly auspicious,  is  not  an  adequate  substitute 
for  decreasing  correctional  populations  or  for 
reducing  our  nation’s  reliance  on  the  ideol- 
ogy  of  incarceration  - particularly  for  those 
convicted  of  minor  offenses. 

Thoreau  once  said  that  while  there 
are  thousands  hacking  at  the  branches  of 
injustice,  only  a few  dare  strike  at  the  root. 
While  prisons  represent  the  branches,  the 
political,  social  and  economic  policies  that 
underpin  our  justice  system  are  at  the  root 
of  the  problem. 

Criminal  justice  activists  and  prisoners’ 
rights  advocates  must  not  let  what  they  may 
perceive  as  momentary  victories,  in  the  form 
of  prison  closures,  perpetuate  the  very  prac- 
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tices  of  mass  incarceration  they  critique.That 
is,  while  a small  number  of  correctional  fa- 
cilities have  closed,  the  U.S.  still  incarcerates 
around  2.2  million  people  in  jails  and  state 
and  federal  prisons  - far  more  than  any  other 
nation.  Additionally,  some  states  are  building 
more  prisons  due  to  their  expanding  prison 
populations  and  the  federal  prison  system 
continues  to  grow.  In  October  2012,  the 
State  of  Illinois  sold  its  maximum-security 
Thomson  Correctional  Center,  which  never 
fully  opened  due  to  budget  problems,  to  the 
BOP  for  $165  million.The  1,600-bed  facility 
will  now  be  used  to  house  federal  rather  than 
state  prisoners. 

The  recent  modest  decline  in  the  over- 
all U.S.  prison  population  over  the  past  two 
years  presents  us  with  a moment  to  think 
before  we  act;  it  forces  us  to  wrestle  with  the 
contradictions  endemic  to  modern  penal 
reform.  Prison  closures  can  beget  openings, 
and  openings  can  beget  opportunities  - op- 
portunities to  confront  and  challenge  our 
collective  understanding  of  why,  who  and 
how  we  punish,  and  by  what  means  we  can 
end  our  reliance  on  mass  incarceration  and 
effect  lasting  criminal  justice  reform. 

Sources:  “On  the  Chopping  Block  2012:  State 
Prison  Closings ” by  The  Sentencing  Project 
(Dec.  2012),  Bureau  of  Justice  Statistics, 
New  York  Times,  CBS- Sacramento,  Cor- 
rectional News,  Truthout,  Gotham  Gazette, 
Wall  Street  Journal,  American-Statesmaji, 
Colorado  Public  News,  Post  Gazette,  Cor- 
rectionsOne,  Pittsburg  Tribune  Review,  The 
Ithaca  Journal,  Illinois  State  Journal  Register, 
Times  Union,  NPR,  Southern  Springfield 
Bureau,  Maine  Press  Herald,  Huffington 
Post,  Forbes,  WGEM,  KGWN  TV,  Marioji 
Star,  NECN,  Las  Vegas  Review  Journal, 
GoErie,  Florida  Today,  WKYT,  MSNBC, 
Colorado  Connection,  www.pe.com,  http:// 
losangeles.  cbslocal.  com,  www.  northescambia. 
com,  www.teamster.org,  www.sunshineslate. 
com,  www.pantagraph.com, www.sj-r.com, 
www.  suntimes.  com,  www.  thesouthern.  com, 
www.foxnews.com,  Associated  Press,  www. 
solitarywatch.  com,  www.  capitolfax.  com, 
New  York  Daily  News,  www.  onlinesentinel. 
com,  www.legislativegazette.com,  Des Moines 
Register,  www.kcrg.com,  www. tribune- 
democrat. com,  www.tampabay.com,  www. 
kplctv.com,  www.ctnewsjunkie.com,  www. 
ctmirror.org,  www.kunc.org 


OnJanuary4, 2013, Tamms  Supermax 
in  southern  Illinois  officially  closed 
its  doors.  The  prison,  where  some  men 
had  been  in  solitary  confinement  for  more 
than  a decade,  had  become  notorious  for  its 
brutal  treatment  of  prisoners  with  mental 
illness  - and  for  driving  sane  prisoners  to 
madness  and  suicide. The  closure  ofTamms, 
under  order  of  Governor  Pat  Quinn,  was 
celebrated  as  a victory  by  human  rights  and 
prison  reform  groups,  and  by  the  local  ac- 
tivists who  had  fought  for  years  to  do  away 
with  what  they  saw  as  a torture  chamber  in 
their  own  backyards. 

The  major  force  that  had  opposed  the 
closure  ofTamms  - and  indeed,  delayed 
it  for  many  months  - was  the  American 
Federation  of  State,  County  and  Municipal 
Employees.  AFSCME  challenged  Quinn’s 
order  through  its  legislative  allies,  stalled  it 
through  the  courts,  and  mounted  a public 
campaign  to  keep  the  prison  open.  The 
battle  over  the  future  of  Tamms  became 
the  most  visible  and  contentious  example 
of  a phenomenon  seen,  in  one  form  or 
another,  around  the  country:  Otherwise 
progressive  unions  are  taking  reactionary 
positions  when  it  comes  to  prisons,  sup- 
porting addiction  to  mass  incarceration. 
And  when  it  comes  to  issues  of  prisoners 
rights  in  general,  and  solitary  confinement 
in  particular,  they  are  seen  as  a major  ob- 
stacle to  reform. 

With  more  than  1.6  million  members 
nationwide,  AFSCME  is  generally  viewed 
as  a liberal-minded  organization  that  played 
an  important  part  in  developing  the  trade 
union  movement  in  the  public  sector.  It 
was  during  a march  in  support  of  an  AF- 
SCME strike  in  Memphis  that  Dr.  Martin 
Luther  King,  Jr.  was  assassinated.  Today 
AFSCME  is  seen  as  a prime  labor  force 
behind  Obama’s  presidential  victories,  a 
great  backer  of  health  care  reform,  and,  in  a 
time  of  labor’s  decline,  the  biggest  organiz- 
ing union  in  the  AFL-CIO. 

In  a commentary  in  the  Chicago  Sun- 
Times,  scholar  and  activist  Stephen  F. 
Eisenman  of  the  group  Tamms  Year  Ten 
pointed  out  that  in  the  1960s  and  ’70s, 
“AFSCME’s  leadership  understood  that 
workers’  rights  and  human  rights  were 


inseparable.”  Then-president  Jerry  Wurf, 
he  writes,  “combined  compassion  with 
organizing  zeal.  When  the  big  psychiatric 
hospitals,  such  as  New  York’s  Creedmoor, 
were  being  decertified,  he  did  not  argue 
to  keep  them  all  open.  Instead,  he  fought 
to  ensure  that  de-institutionalized  mental 
health  patients  received  adequate  commu- 
nity and  home  care.  Because  he  knew  these 
hospitals  were  hellholes,  he  was  willing  to 
sacrifice  some  union  jobs  for  the  good  of 
people  with  mental  illnesses.  But  Wurf 
lost  that  battle.  The  national  recession  of 
the  1970s  intervened,  and  a generation 
of  patients  were  turned  out  in  the  streets 
without  proper  support.  These  are  precisely 
the  people  who  now  fill  our  nation’s  jails 
and  prisons.” 

Today,  in  contrast,  AFSCME  fights  to 
keep  these  prisons  open  even  when  no  jobs 
appear  to  be  at  stake.  From  the  start,  all  of 
the  union’s  members  working  at  Tamms 
were  guaranteed  placement  in  other  prisons, 
and  no  jobs  were  lost  when  the  supermax 
closed.  But  the  union  took  the  position  that 
conditions  at  Tamms  - which  had  been 
widely  denounced  as  cruel,  inhumane  and 
ineffective  - were  necessary  to  maintaining 
prison  safety  and  security,  as  well  as  keep- 
ing jobs  in  southern  Illinois.  In  response, 
Tamms  Year  Ten  mounted  protests  in 
which  prisoners’  family  members  held 
signs  stating,  “Torture  Is  a Crime  - Not  a 
Career,”  ”My  Son  Is  Not  a Paycheck”  and 
“We  Support  Unions  That  Support  Human 
Rights.” 

AFSCME  is  just  one  of  four  large 
unions  that  represent  prison  employ- 
ees, along  with  the  Service  Employees 
International  Union  (SEIU),  American 
Federation  of  Government  Employees 
(AFGE)  and  the  Teamsters.  In  addition, 
corrections  officers  in  a number  of  state 
prison  systems,  and  even  some  local  jail 
systems,  have  unions  of  their  own  - such  as 
the  California  Correctional  Peace  Officers 
Association  (CCPOA),  the  New  York  State 
Correctional  Officers  and  Police  Benevo- 
lent Association  (NYSCOPBA)  and  the 
Correction  Officers  Benevolent  Association 
(COBA)  of  New  York  City. 

The  overall  picture  of  prison  unions 
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is  one  of  defense  and  decline,  with  their 
interests  focused  squarely  on  protecting  jobs 
at  all  costs.  In  some  instances,  this  has  led 
them  to  take  positions  that  align  with  those 
of  progressive  prison  reformers.  Both  share 
concerns  about  overcrowding  and  under- 
staffing. In  the  recent  Plata  case,  in  which 
the  U.S.  Supreme  Court  ordered  California 
to  reduce  overcrowding  in  its  prisons,  the 
state  correctional  officers’ union  argued  that 
“CCOPA  members’  daily  work  experiences 
reveal  an  overcrowded,  inadequately  staffed 
system  that  cannot  deliver  adequate  medi- 
cal care  in  spite  of  the  best  efforts  of  prison 
employees.”  As  CO  Gary  Benson  explained 
at  trial,  there  are  “way  too  many  inmates  in 
that  small  of  a space  to  do  the  job.” 

Most  notably,  both  progressives  and 
unions  fiercely  oppose  prison  privatization. 
Powerful  unions  have  kept  private  prisons 
at  bay  in  big  states  like  California  and  New 
York,  and  recently  unions  helped  block  the 
entrance  of  private  prisons  into  the  state  of 
Florida.  “Privatizing  prisons  for  profit  [is] 
immoral,”  said  AFGE’s  Dale  Deshotel,who 
heads  up  prison  locals  within  the  national 
union.  “If  we  have  a society  and  control  it 
with  laws,  if  you  break  [the]  law  then  state 
or  government  should  handle  that  function 
...  private  prisons  don’t  want  people  who  are 
high  security  problems.  They  want  low  se- 
curity people  ...  it’s  a money  making  project. 
In  private  prisons  there  is  no  programming 
for  rehabilitation,  for  education.”  SEIU 
spokesperson  Kawana  Lloyd  said:  “The  for- 
profit  companies  reduce  safety,  bring  down 
standards,  and  have  corrupt  relationships 
with  politicians.” 


But  preserving  jobs  generally  means 
keeping  as  many  people  as  possible  in 
prison  for  as  long  as  possible,  which  clearly 
runs  counter  to  the  goal  of  reducing  mass 
incarceration.  CCOPA,  for  example,  was 
one  of  the  primary  sponsors  of  the  proposi- 
tion that  led  to  California’s  Three-Strikes 
Law  in  the  1990s,  opposed  parole  reform 
in  the  2000s  and  vigorously  campaigned 
to  defeat  politicians  it  regarded  as  soft  on 
crime.  It  continues  to  support  the  death 
penalty.  From  1982  to  2011,  the  union’s 
membership  grew  by  about  600  percent 
(from  5,000  to  31,000).  The  organization’s 
finances  also  expanded. 

“Whereas  the  CCPOA  had  ap- 
proximately $500,000  in  1982,  the  union’s 
budget  in  2002  was  roughly  $19  million,” 
according  to  Joshua  Page,  a University  of 
Minnesota  professor  and  author  of  the 
book  The  Toughest  Beat , who  has  written 
extensively  about  the  union.  More  recently 
CCPOA  is  seen  as  moderating  its  positions 
somewhat,  says  Page,  but  it  remains  a potent 
political  force  in  California,  which  now  has 
the  second-largest  state  prison  population 
in  the  country. 

Today,  in  an  era  where  there  has  been 
growing  interest  in  cutting  state  and  local 
budgets,  including  the  costs  of  prisons  and 
jails,  unions  have  fought  against  prison 
closures  and  programs  that  would  divert 
offenders  into  treatment  programs  and 
other  alternatives  to  incarceration.  Within 
the  prison  environment,  unions  have  fre- 
quently opposed  reforms  that  could  be 
seen  as  reducing  their  members’  power  or 
autonomy.  These  include  oversights  aimed 


at  reducing  abuses  by  corrections  officers 
and  other  prison  officials. 

When  it  comes  to  solitary  confine- 
ment specifically,  several  unions  have  stood 
up  to  resist  a growing  tide  of  reform  that 
condemns  long-term  isolation  as  not  only 
torturous,  but  also  counterproductive  to 
the  goal  of  prison  safety.  States  that  have 
dramatically  reduced  their  use  of  isolated 
confinement  have  seen  prison  violence  drop 
as  well.  Yet  in  Illinois,  AFSCME  continues 
to  argue  that  closing  Tamms  has  put  their 
members’  lives  in  danger.  In  New  York 
City,  COBA  was  a major  force  behind  the 
building  of  nearly  a thousand  new  solitary 
confinement  cells  on  Rikers  Island,  blaming 
a rise  in  violence  on  the  supposed  “shortage” 
of  isolation  beds. 

In  Maine,  the  union  backed  warden 
Patricia  Barnhart,  thought  of  as  being  an 
old  guard,  hard  knocks  warden,  before 
she  was  recently  fired  by  state  corrections 
commissioner  Joseph  Ponte.  Ponte,  who  has 
gained  a national  reputation  for  reducing 
the  use  of  solitary  at  Maine  State  Prison, 
replaced  Barnhart  with  Roy  Bouffard  as 
acting  warden.  Bouffard  is  a reformer,  and 
told  Lance  Tapley  of  the  Portlajid  Phoenix : 
“I’m  definitely  going  to  soften”  the  process 
at  the  state  prison. 

Officially,  the  big  unions  have  shown 
little  if  any  interest  in  taking  a position  on 
solitary  confinement.  AFSCME  represents 
62,000  corrections  officers  and  23,000  cor- 
rections employees  nationally,  according  to 
its  website.  Asked  if  AFSCME’s  national 
office  discussed  prison  reform,  or  had  any- 
thing to  say  about  solitary,  Chris  Fleming, 
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Solidarity  and  Solitary  (cont.) 


a spokesman  at  Washington  headquarters, 
said  “We  have  not  taken  a position  nation- 
ally on  these  issues.” 

The  American  Federation  of  Govern- 
ment Employees,  whose  members  total 
about  278,000  in  more  than  100  federal 
agencies,  represents  24,000  prison  employees 
of  the  federal  Bureau  of  Prisons.  In  a phone 
interview,  AFGE’s  Dale  Deshotel  was  more 
expansive.  ’’In  many  cases  I wish  we  had 
the  space  for  solitary  confinement.  Some 
[prisoners]  deserve  to  be  alone.  They  are  very 
dangerous.  In  fact  in  some  of  our  prisons 
we’ve  got  to  keep  them  separated  because  of 
the  possibility  they  would  hurt  one  another 
or  create  problems  for  us,”  he  said. 

“I  do  know  people  should  be  treated 
with  dignity.  However,  a person  in  prison 
for  violent  acts  and  cannot  control  himself 
or  herself,  there  are  times  they  need  to 
be  isolated  ...  our  own  psychologists  have 
their  interpretation  how  long.  But  I know 
in  my  26  years,  early  on  where  we  had  the 
opportunity  and  had  the  space  to  isolate 
an  individual  because  of  their  conduct,  it 
takes  a few  days  for  them  to  realize  what 
they  want.”  He  continued:  “It  does  have  an 
efFect  on  a human  being.  We  are  not  built 
that  way,  created  that  way,  to  live  in  isola- 
tion. However  in  a prison  setting  where  an 
individual  refuses  to  program  or  cooperate, 
if  we  had  the  opportunity,  we  would  use  it 
much  more.  But  we  are  so  overcrowded 
that  our  hands  are  tied.  We  struggle  to  find 
the  empty  space  to  isolate  some  of  these 
people....  People  who  can’t  function,  we 
cannot  tolerate  and  we  will  not  tolerate  it. 
That’s  different  from  putting  someone  in  a 
room  for  no  real  reason.” 

Asked  whether  SEIU  has  taken  a na- 
tional position  on  solitary,  Kawana  Lloyd 
said,  “Definitely  not.”  She  added,  “We  have 
around  25,000  correctional  officers  in  our 
union.  Our  two  largest  units  are  Michigan 
and  North  Carolina.  Both  places  are  facing 
privatization  challenges.” 

“The  Teamsters  represent  1.4  million 
members  in  the  U.S.,  Canada  and  Puerto 
Rico,”  Leslie  Miller,  communications 
coordinator  for  the  International  Brother- 
hood of  Teamsters,  wrote  in  an  email.  “We 
represent  20,000  Florida  Department  of 
Corrections  officers  in  Florida,  but  since 
it’s  a right-to-work  state  the  number  of 
actual  dues-paying  members  is  smaller.... 


We  also  represent  corrections  officers  in 
Washington  State.”  Miller  continued,  “I 
don’t  believe  the  International  Brotherhood 
ofTeamsters  have  taken  a stand  on  solitary 
confinement,  and  I don’t  think  the  Florida 
local  has  taken  a stand.” 

But  in  local  fights  over  solitary  con- 
finement, unions  have  taken  positions 
squarely  in  favor  of  maintaining  extreme 
isolation  practices.  In  Illinois,  where  AF- 
SCME  has  lost  the  fight  to  keep  Tamms 


In  February  2013,  the  Tennessee 
Court  of  Appeals  issued  its  second  ruling 
in  a long-running  lawsuit  filed  under  the 
state’s  Public  Records  Act  against  Correc- 
tions Corporation  of  America  (CCA),  the 
nation’s  largest  for-profit  private  prison 
company.  The  Court  of  Appeals  affirmed 
the  ruling  of  the  lower  court,  holding  that 
CCA  must  produce  documents  that  it  had 
refused  to  disclose,  plus  pay  attorney  fees 
and  costs. 

The  suit  was  filed  by  PLN  managing 
editor  Alex  Friedmann.  In  2007,  CCA 
had  denied  Friedmann’s  request  for  records 
related  to  litigation  filed  against  CCA  and 
for  reports  or  audits  that  found  contract 
violations  by  the  company,  among  other 
documents.  The  Chancery  Court  ruled  in 
Friedmann’s  favor  on  July  29,2008,  finding 
that  CCA  was  the  functional  equivalent 
of  a government  agency  and  ordering  the 
company  to  produce  the  requested  records. 
[See:  PLN,  Oct.  2008,  p.24], 

CCA  appealed  and  the  Court  of  Ap- 
peals affirmed  in  September  2009,  noting, 
“With  all  due  respect  to  CCA,  this  Court  is 
at  a loss  as  to  how  operating  a prison  could  be 
considered  anything  less  than  a governmen- 
tal function.”  The  appellate  court  narrowed 
the  lower  court’s  ruling  by  exempting  one 
CCA-run  Tennessee  prison  (the  South 
Central  Correctional  Center),  finding  that 
it  fell  under  a different  state  statute.  The 
case  was  then  remanded  to  determine  which 
records  CCA  would  have  to  disclose.  See: 
Friedmann  v.  CCA,  310  S.W.3d  366  (Tenn. 
Ct.App.  2009),  review  denied. 

Following  remand,  CCA  produced  a 
number  of  the  requested  records,  including 
hundreds  of  pages  from  reports  and  audits 
in  which  the  company  had  been  found  in 
violation  of  or  non-compliance  with  its  con- 


supermax  open,  it  nevertheless  continues 
a public  relations  campaign  against  the 
closure.  Recently,  it  sought  to  link  the  end 
of  the  supermax  to  three  assaults  on  CO’s 
at  other  prisons  - even  though  none  of  the 
prisoners  in  question  had  been  transferred 
from  Tamms. 

This  article  originally  appeared  in  Solitary 
Watch  (www.solitarywatch.com),  and  is 
reprinted  with  permission. 


tractual  obligations  to  operate  prisons  and 
jails  in  Tennessee.  However,  CCA  refused 
to  produce  copies  of  settlement  agreements, 
verdicts  or  releases  in  cases  where  it  had 
paid  monetary  damages  to  resolve  lawsuits 
or  claims.  CCA  also  refused  to  release  data- 
base printouts  listing  such  settlements. 

In  the  latter  regard,  Friedmann  knew 
that  such  printouts  existed  because  CCA 
had  attached  one  to  its  response  to  a request 
for  proposal  (RFP)  in  Florida,  which  listed 
cases  the  company  had  settled  - including 
the  monetary  amounts  - from  2001  to 
2003.  When  Friedmann’s  attorney  deposed 
CCA  general  counsel  Steve  Groom  in 
April  2011,  Groom  claimed  that  the  release 
of  such  information  had  been  inadvertent 
and  unintentional,  as  the  company  usually 
requires  confidentiality  provisions  in  its 
settlement  agreements.  However,  when 
asked  whether  CCA  had  notified  oppos- 
ing counsel  in  each  of  the  cases  where  the 
settlement  amount  had  been  inadvertently 
disclosed  by  CCA  in  its  RFP  response, 
Groom  admitted  the  company  had  made 
no  such  notifications. 

On  December  1,  2011,  Chancellor 
Claudia  Bonnyman  ruled  against  CCA, 
holding  that  it  could  not  withhold  its  settle- 
ment documents,  nor  its  database  printouts 
listing  settlements  involving  the  company, 
which  CCA  had  argued  was  protected  by 
attorney  work-product  doctrine.  [See:  PLN, 
Jan. 2012, p.45]. The  court  also  ordered  CCA 
to  pay  128,367.50  in  Friedmann’s  attorney 
fees,  and  the  company  again  appealed. 
“CCA  has  fought  tooth-and-nail  against 
disclosing  these  records  for  more  than  four 
years,”  Friedmann  said  at  the  time.  “This 
would  not  have  occurred  with  a government 
agency,  and  evidences  a significant  problem 
with  prison  privatization:  private  prison 
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companies  like  CCA  prefer  to  operate  in 
secret,  with  little  transparency,  and  are  not 
accountable  to  the  public.” 

On  February  28,  2013,  the  Court  of 
Appeals  again  ruled  against  CCA.  The 
appellate  court  wrote  that  it  “respectfully 
disagree[d]  with  CCA’s  conclusion”  that 
the  company  did  not  have  to  produce  its 
settlement-related  records  because  such 
records  were  not  part  of  its  official  business 
related  to  operating  prisons  and  jails. 

According  to  the  appellate  court, 
“settlement  agreements  are  considered  public 
records  under  the  Public  Records  Act. Thus, 
as  the  functional  equivalent  of  a government 
agency,  CCA  was  required  to  turn  over  set- 
tlement agreements  related  to  the  operation 
of  the  correctional  facilities  unless  otherwise 
provided  by  state  law. ’’The  Court  noted  that 
“the  vast  majority  of  case  law  clearly  flies  in 
the  face  of  [CCA’s]  interpretation.” 

Further,  the  Court  of  Appeals  affirmed 
the  lower  court’s  award  of  $28,367.50  in 
attorney  fees  against  CCA,  finding  that 
Chancellor  Bonnyman  had  properly  found 
that  “CCA  acted  in  bad  faith  in  its  refusal 
to  disclose  the  settlement  agreements.” 
The  appellate  court  also  ordered  CCA  to 


pay  Friedmann’s  attorney  fees  incurred 
in  the  appeal,  and  assessed  costs  against 
the  company.  The  case  was  remanded  for 
determination  of  the  total  amount  of  at- 
torney fees  the  company  must  pay.  CCA 
was  represented  by  Joseph  F.  Welborn  III 
and  Jason  W.  Callen. 

“Perhaps  now,  after  almost  five  years 
of  litigation,  CCA  will  finally  produce  the 
records  it  should  have  produced  all  along 
pursuant  to  the  state’s  public  records  law,” 
Friedmann  stated.  “CCA  officials  apparent- 
ly think  they  are  above  the  law  even  though 
their  company  performs  the  governmental 
function  of  running  prisons  and  jails,  and  is 
paid  with  public  taxpayer  funds.  CCA  is  one 
of  the  least  transparent  companies  when  it 
comes  to  public  accountability,  which  is  very 
disturbing  given  that  it  incarcerates  people 
for  the  purpose  of  generating  profit.” 

Friedmann  was  represented  by  Mem- 
phis attorney  Andrew  Clarke.  The  case 
settled  in  May  2013  following  remand, 
with  CCA  agreeing  to  produce  the  records 
and  pay  $50,000  in  attorney  fees.  See: 
Friedmann  v.  CCA,  Court  of  Appeals  of 
Tennessee  at  Nashville,  Case  No.  M2012- 
00212-COA-R3-CV.  ft 
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PLEASE  NOTE  THAT  AS  OF  JUNE  10, 
2013,  Prison  Legal  News  and  its  parent 
organization,  the  Human  Rights  Defense 
Center,  will  have  a new  mailing  address: 
P.O.  Box  1151,  Lake  Worth,  FL  33460. 
Our  website  and  e-mail  addresses  remain 
the  same,  and  our  new  phone  number  is 
(561)  360-2523. These  changes  are  reflected 
in  this  issue  of  PLN. 

In  many  ways  we  have  come  full  circle. 
Between  1990  and  1996,  when  my  father, 
Rollin  Wright,  was  PLN’s  publisher  and 
office  manager,  our  mailing  address  was  in 
Lake  Worth.  Our  business  office  was  then 
based  in  Seattle,  Washington  for  14  years, 
and  for  the  past  three  years  it  has  been  in 
Brattleboro,  Vermont. 

By  moving  to  Florida  we  are  relocat- 
ing to  a state  on  the  front  lines  of  criminal 
justice  issues  such  as  prison  privatization, 
overincarceration  and  felon  disenfranchise- 
ment. We  are  now  based  in  the  same  county 
(Palm  Beach)  as  GEO  Group,  the  nation’s 
second-largest  private  prison  company; 
additionally,  Florida  has  the  third-highest 
state  prison  population  in  the  U.S. 

We  are  timing  the  move  so  it  does  not 
interfere  with  our  work  schedule,  but  there 
will  be  a roughly  one-week  period  when  our 
entire  office  is  in  transit  between  Vermont 
and  Florida  and  we  can  not  process  orders 
and  subscriptions.  We  expect  there  to  be 
minimal  disruption.  All  mail  sent  to  our 
Vermont  and  Seattle  addresses  will  con- 


We've  moved! 

Prison  Legal  News  and  the 
Human  Rights  Defense  Center 
have  a new  mailing  address: 

P.O.  Box  1151 
Lake  Worth,  FL  33460 

Our  new  phone  number  is 

(561)360-2523. 


From  the  Editor 

by  Paul  Wright 

tinue  to  be  forwarded  on  a regular  basis,  so  if 
you  wrote  to  us  at  either  of  those  addresses, 
rest  assured  that  your  correspondence  will 
eventually  reach  us. 

I would  like  to  thank  our  employees 
who  decided  to  stay  in  Vermont  - Mel 
Motel,  Julie  Etter,  Alissa  Hull,  Dennis  Cur- 
ran and  Zach  Phillips  - for  their  hard  work 
and  dedication  to  criminal  justice  reform, 
and  the  great  job  they  have  done  over  the 
years  at  PLN/HRDC.  While  we  will  miss 
our  friends  and  supporters  in  Vermont,  we 
are  looking  forward  to  opening  our  office 
in  South  Florida. 

We  are  currently  hiring  for  several  po- 
sitions in  our  new  office,  including  a prison 
phone  justice  campaign  director,  paralegal, 
office  manager,  office  assistant  and  staff 
attorney.  For  job  descriptions  and  to  see  if 
the  positions  are  still  available,  please  visit 
HRDC’s  website  at  www.humanrightsde- 
fensecenter.org,  under  the  “employment” 
section. 

When  contacting  PLN,  please  keep 
your  correspondence  brief  and  to  the  point. 
Do  not  send  us  legal  documents  related  to 
your  criminal  case  or  conviction  as  there  is 
nothing  we  can  do  to  help  you  with  your 
criminal  case.  Likewise,  with  civil  actions, 


we  want  to  know  about  cases  our  readers 
win  or  settle  so  we  can  report  them  in 
PLN.  Informing  us  that  a lawsuit  has  been 
filed  is  not  useful,  as  we  generally  report 
only  significant  milestones  in  a case,  such 
as  a preliminary  injunction  being  issued, 
a favorable  summary  judgment  order  or  a 
settlement  or  jury  verdict  for  the  plaintiff. 
If  you  win  or  settle  a case,  please  send  us 
the  verdict,  judgment  order  or  settlement 
as  well  as  the  complaint  or  claim,  so  we 
can  report  it. 

Our  cover  story  this  month  examines 
prison  closures  across  the  country.  While 
some  states  have  closed  prisons,  their  prison 
populations  remain  largely  the  same  while  in 
others  there  have  been  no  closures  although 
their  prison  populations  have  dropped.  In 
many  ways  this  illustrates  one  of  the  prob- 
lems of  using  prisons  as  a form  of  economic 
development  to  prop  up  rural  economies,  by 
demonstrating  why  the  practice  of  caging 
people  as  a jobs  program  is  not  economi- 
cally viable.  Prisons  have  proven  far  easier  to 
build  and  open  than  to  close.  Meanwhile,  the 
federal  prison  population  continues  to  grow 
exponentially  with  no  end  in  sight. 

Enjoy  this  issue  of  PLN,  and  please 
encourage  others  to  subscribe.  PI 


New  York  Commission  of  Correction  Says 
Jails  Don't  Need  Law  Libraries 


According  to  the  Albany  Legislative 
Gazette , the  New  York  State  Commis- 
sion of  Correction  will  no  longer  require 
the  county  jails  it  oversees  to  provide  law 
libraries  for  detainees,  effective  May  18, 
2013. 

Although  jails  must  provide  prisoners 
with  access  to  legal  resources,  they  will  not 
have  to  supply  a physical  law  library  with 
lawbooks. 

“Under  the  new  regulation,  each  jail 
must  still  provide  access  to  legal  materials 
to  all  inmates.  Law  libraries  are  not  being 
closed ...  the  regulation  gives  those  facilities 
flexibility  in  how  they  provide  those  ser- 
vices,” explained  Janine  Kava,  director  of 
public  information  at  the  New  York  State 
Division  of  Criminal  Justice  Services/Com- 
mission of  Correction. 

Rather  than  physical  law  libraries, 


jails  can  provide  detainees  with  access  to 
electronic  legal  services  or  a combination 
of  electronic  access  and  books. 

Some  New  York  jails  use  a nearby  court 
library  as  an  alternative  to  an  in-house  law 
library.  Six  jails  currently  have  been  granted 
variances  by  the  Commission  of  Correction 
to  use  a law  library  located  outside  the  fa- 
cility; prisoners  can  request  the  books  they 
want,  which  are  then  delivered. 

However,  Jack  Beck,  with  the  Correc- 
tional Association  of  New  York,  said  that 
was  an  “unrealistic”  alternative  because  pro 
se  prisoners  usually  don’t  know  what  books 
they  need  to  research  their  legal  claims. 

“These  people  are  in  jail ...  they  current- 
ly have  pending  cases  and  don’t  have  time  to 
do  that  kind  of  research,”  he  stated.  PI 

Source:  www. legislativegazette.  com 
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KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

ras  sswffoaa  “stasis  w®=ao^a  soE*H3,®ii©cq» 

©b  amasita^a®as&  &ew?  ram  jnmjf 

TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE" 

"CACHE  TWO-FIVE”  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 
OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 
AND  WHAT  COLLECTION  NUMBER  YOUD  LUCE. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  YOUD  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 
THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA'S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $17.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $99.95***** 

PLUS  S&H  FOR  6 "CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
**.**$99,95*****  pLus  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS;  HAVE  WE  GOT  A 
GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 
MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 
ONLY  $0.25  CENTS  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW! 

THIS  SALE  ENDS  JULY  31,  2013 
AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE... 

THE  INDIVIDUAL  SELECTIONS  COME  FROM  OUR 
BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

WHEN  YOU  PURCHASE  THE  5 GRAB  BAG  MINIMUM 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD  KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO 


Thousands  of  the  hottest  and  most  scandalous  Babes  & Dudes  found  on  the 
planet.  Each  catalog  page  has  120  beautiful  Girls  or  Boys  posing  just  for  you! 
Order  one  catalog  page  for  only  $4.50  or  for  10  US  “ Forever  Stamps” 
with  an  SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

HELP  US  TO  HELP  YOU! 

We  are  more  than  happy  to  answer  E-mail  inquires  however,  due  to  mailing  cost  at 
$0.45  Cents  a letter,  please  enclose  an  SASE  with  your  questions, 
OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
Vivid  4x6  color  prints  as  low  as  $0.35  Cents  per  print  on  orders  over  500,  shipped 
according  to  policy:  25  pictures  per  envelope  every  24  hours. 

S&H  $2.00  per  envelope. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 
U.S.  Postal  Service  Money  Orders-State  & Federal  Correctional  institutional 
checks  payable  only  to:  KRASNYA  L.L.C. 

Equation  for  First  Class  U.S.  Forever  Stamps 

Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $6.00  per  Flat  Book. 

We  respond  to  our  clients  needs  and  try  to  help  the  best  we  can. 
Our  seasonal  specials  mean  a kickoff  of  savings! 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  ISt  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


COLOR  CATALOG  DISCOUNT  SALE 
ONE  COLOR  CATALOG  OF  120  BABES 
IN  CLASSIC  OR  NUDE  LINES  $4.50 
PLEASE  INCLUDE 
A SELF-ADDRESSED  STAMPED 
(2-FIRST  CLASS  STAMPS)  ENVELOPE. 
QUANTITY  BUYS: 

5-14  CATALOGS  =10%  OFF  OUR  REGULAR  PRICE 
15%  OFF  OUR  REGULAR  PRICE 
20%  OFF  OUR  REGULAR  PRICE 
25%  OFF  OUR  REGULAR  PRICE 
30%  OFF  OUR  REGULAR  PRICE 
35%  OFF  OUR  REGULAR  PRICE 
40%  OFF  OUR  REGULAR  PRICE 
45%  OFF  OUR  REGULAR  PRICE 
50%  OFF  OUR  REGULAR  PRICE 


15  CATALOGS 
20  CATALOGS 
25  CATALOGS 
30  CATALOGS 
35  CATALOGS 
40  CATALOGS 
45  CATALOGS 
50  CATALOGS 
BE  SURE  TO  SPECIFY  CLASSIC  OR  NUDE  BABES! 

70-VOLUMES  OF  KRASNYA  BABES  CLASSIC  LINE 
70-VOLUMES  OF  KRASNYA  BABES  NUDE  LINE 


$24.95  S&H  Free 
For  Grab  Bag  of 
50  photos 

from  all  our  catalogs 
Specify  race  and  main 
area  of  your  interests 
We  will  pick 
selection  for  you 
Bonus:  B&W  Cat.  Page 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY 
BOP-FRIENDLY  OR  NUDE 

***  2013  *** 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 


3 BRAND  NEW  FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS  FOR: 

Grab  Bag  of  45  photos  from  all  our  catalogs 
Specify  race  and  main  area  of  your  interests 
We  will  pick  selection  for  you 
Bonus  B&W  Catalog  Page 
PLEASE  INCLUDE  6 FIRST  CLASS  STAMPS 
FOR  S&H 


KRASNYA  L.L.C. 

P.O.BOX  32082 
BALTIMORE, MD  21282 

EMAIL  AND  CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES6HOTMAIL.COM 

KRASNYASTUDS6HOTMAIL.COM 


YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM 
OUR  FINEST  COLLECTION  ALL  CAPTURED  IN 
VIVID  APROX.  4X6  IMAGES  DISPLAYING  ALL 
THERE  ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 
OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR 
WITH  48  NOT  SO  BASIC  BABES 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$11.95  OR  2 FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 

PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY  TO: 


KRASNYA  L.L.C. 

CALENDAR  SAMPLER  MAGAZINE 
P.O.BOX  32082 
BALTIMORE,  MD  21282 
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How  the  Prison-Industrial  Complex  Destroys  Lives 


Marc  Mauer  is  the  executive  direc- 
tor  ofThe  Sentencing  Project  and  the 
author  of  Race  to  Incarcerate,  which  has  just 
been  released  in  graphic  format,  illustrated 
by  Sabrina  Jones,  as  Race  to  Incarcerate:  A 
Graphic  Retelling  (The  New  Press). 

Mauer’s  knowledge  about  the  prison- 
industrial  complex  in  the  United  States 
- which  has  the  highest  percentage  of 
incarcerated  individuals  in  the  world  - is 
extensive.  Race  to  Incarcerate  is  considered  a 
landmark  indictment  of  a system  that  locks 
the  poor  and  minorities  up  with  abandon, 
while  largely  neglecting  support  systems  for 
reintegration  back  to  society. 

Further,  a large  percentage  of  U.S. 
prisoners  are  jailed  for  nonviolent  drug 
“crimes,”  and  they  are  largely  black  and 
Latino  males.  This  creates  a perpetual  cycle 
of  incarceration  and  re-incarceration  for 
what  one  could  argue  are  largely  crimes  of 
economic  need  or  committed  in  environ- 
ments where  the  only  hope  lies  in  drug 
use.  And  this  imprisonment  is  at  great  cost 
to  the  American  taxpayer,  with  funds  that 
could  be  better  spent  improving  the  job 
prospects  of  those  who  are  commodities 
for  the  prison-industrial  complex. 

Mark  Karlin:  In  praising  your  original 
book  Race  to  Incarcerate,  Julian  Bond 
states  that  prisoners  have  become  com- 
modities in  the  United  States.  In  what 
ways? 

Marc  Mauer:  The  question  of  whether 
persons  convicted  of  a crime  should  be 
imprisoned  or  not  is  now  increasingly  influ- 
enced by  economic  interests.  While  prisons 
have  long  tended  to  be  located  in  rural  com- 
munities because  of  the  availability  of  cheap 
land,  this  trend  has  accelerated  in  recent 
decades  as  a result  of  lobbying  by  rural  of- 
ficials. With  declining  economic  prospects 
in  many  of  these  communities,  many  local 
leaders  have  come  to  view  prisons  as  their 
best  hope  of  economic  opportunity  through 
the  jobs  that  are  generated.  In  practice, 
this  has  not  proven  to  be  beneficial  to 
these  areas,  but  nonetheless  rural  legisla- 
tors continue  to  seek  such  opportunities. 
Perhaps  not  coincidentally,  many  of  these 
officials  are  also  strong  supporters  of  harsh 
sentencing  policies. 

These  developments  have  taken  a per- 


by  Mark  Karlin,  Truthout 

verse  direction  as  some  states  have  managed 
to  reduce  their  prison  populations  in  recent 
years.  In  New  York  State,  for  example, 
despite  a 25  percent  decline  in  the  prison 
population  over  the  past  decade,  state  of- 
ficials trying  to  close  prisons  due  to  excess 
capacity  have  been  met  with  great  resistance 
from  these  same  rural  interests.  Rather  than 
pitting  “rural”  vs.  “urban”  interests,  to  move 
forward  we  should  be  exploring  economic 
development  strategies  that  will  provide 
opportunity  both  in  the  urban  neighbor- 
hoods from  which  a disproportionate  share 
of  the  prison  population  originates  and  in 
the  rural  communities  that  are  searching  for 
reasonable  sources  of  employment. 

If  we  accept  that  many  incarcerated 
individuals,  particularly  nonviolent  drug 
offenders,  are  in  prison  unnecessarily, 
how  did  the  U.S.  end  up  with  the  highest 
incarceration  rate  in  the  world? 

In  broad  terms,  this  has  been  due  to 
changes  in  policy,  not  crime  rates.  While 
rising  crime  rates  from  the  mid-1960s  to 
the  mid-1970s  (in  large  part  a function  of 
the  “baby  boom”  generation  coming  of  age) 
helps  to  explain  the  early  part  of  this  rise, 
since  1980  the  prison  expansion  has  been 
primarily  a result  of  “get  tough”  policies. 
These  have  been  initiatives  at  both  the  state 
and  federal  level  designed  to  send  more 
people  to  prison  and  to  keep  them  there  for 
longer  periods  of  time.  Key  developments 
in  this  regard  have  been  the  set  of  policies 
under  the  rubric  of  the  “war  on  drugs,”  the 
expansion  of  mandatory  sentencing  and 
“three  strikes”  policies,  and  cutbacks  on 
parole  release  in  many  states.  It  is  important 
to  note  that  these  policies  have  been  politi- 
cally inspired  and  not  necessarily  based  on 
research  evidence  on  reducing  crime. 

The  impact  of  these  policies  can  be 
seen  in  a striking  manner  in  examining 
life  imprisonment.  One  of  every  11  people 
in  prison  today  is  serving  a life  sentence, 
many  of  them  with  no  chance  of  parole. 
While  these  individuals  have  largely  been 
convicted  of  serious  or  violent  offenses,  such 
prison  terms  make  no  accommodation  to 
recognize  that  the  18 -year-old  convicted 
of  armed  robbery  may  be  a very  different 
person  by  the  age  of  40,  having  “grown  up” 
in  prison.  Continued  incarceration  beyond 
that  point  is  hardly  cost-effective  for  public 


safety  and  eliminates  any  possibility  of  a 
second  chance  in  life. 

Playing  the  devil’s  advocate,  aren’t 
there  so-called  hard -line-on-crime  politi- 
cians and  law  enforcement  officials  who 
claim  that  the  U.S.  crime  rate  has  fallen 
because  we  are  number  one  in  tossing 
people  in  jail? 

There’s  no  question  that  prison  has 
some  impact  on  crime.  We  are  all  at  least  a 
little  bit  safer  because  people  like  Charles 
Manson  or  a serial  rapist  have  been  isolated 
from  the  community.  But  such  individuals 
are  hardly  typical  of  the  prison  popula- 
tion. 

We  are  now  well  past  the  point  of 
diminishing  returns  regarding  the  ability 
of  incarceration  to  affect  crime.  There  are 
several  reasons  for  this,  with  one  key  aspect 
being  the  types  of  people  behind  bars.  With 
the  growing  population  of  persons  con- 
victed of  a dmg  offense  since  the  mid-1980s 
- the  vast  majority  not  the  “kingpins”  of  the 
drug  trade  - we  have  increasingly  locked  up 
street-corner  sellers  and  couriers  who  are 
quickly  replaced  on  the  streets.  Unless  we 
address  the  demand  for  drugs  in  significant 
ways,  expanded  imprisonment  will  do  little 
to  address  substance  abuse  problems. 

Even  to  the  extent  that  imprisonment 
has  some  impact  on  the  crime  rate,  this 
doesn’t  tell  us  whether  this  is  the  most  ef- 
fective way  to  achieve  these  outcomes.  In 
fact,  a wealth  of  research  documents  that 
targeted  investments  in  preschool  programs, 
substance  abuse  treatment  and  promoting 
high  school  graduation  are  more  cost- 
effective  in  the  long  term. 

How  are  imprisoning  people  for  drug 
use  and  race  interconnected? 

While  we  know  that  there  has  been  a 
“war  on  drugs”  since  the  1980s,  in  fact  this 
has  been  a two-tiered  “war.”  Drug  use  and 
abuse  cuts  across  lines  of  race  and  class, 
but  drug  law  enforcement  has  primarily 
targeted  low-income  communities  of  color. 
When  parents  in  well-off  suburbs  find  out 
that  their  teenage  son  or  daughter  has  a 
drug  problem  they  don’t  call  the  police  to 
demand  that  their  teenager  be  arrested, 
but  instead  consult  with  their  friends  who 
can  recommend  a high-quality  treatment 
program.  In  contrast,  in  disadvantaged 
communities  with  limited  resources,  the 
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primary  response  is  far  more  likely  to  be 
one  involving  law  enforcement  and  incar- 
ceration. 

Can  you  provide  a little  bit  of  back- 
ground on  the  crack  cocaine  bias  issue  in 
imprisonment,  which  used  to  be  singled 
out  federally  for  punishment  by  a drug 
quantity  ratio  of  100  to  1 over  use  of  pow- 
dered cocaine  but  was  recently  reduced  to 
18  to  1.  How  is  this  an  example  of  racial 
bias? 

The  federal  mandatory  sentencing 
laws  were  passed  in  1986  following  a 
media  and  political  frenzy  around  crack 
cocaine.  University  of  Maryland  basket- 
ball star  Len  Bias  had  just  died  of  a drug 
overdose  (incorrectly  believed  at  the  time 
to  have  been  crack  cocaine),  and  portraits 
of  people  ravaged  by  the  new  drug  graced 
the  covers  of  news  magazines  and  televi- 
sion. Invariably,  the  “crack  problem”  was 
perceived  as  a “black  problem,”  a key  factor 
that  contributed  to  the  speed  with  which 
the  laws  were  adopted  on  Capitol  Hill. 
Although  crack  cocaine  is  a derivative  of 
powder  cocaine,  the  crack  penalties  that 
were  adopted  were  far  harsher  than  for 
powder.  Not  long  after  passage  of  the  leg- 


islation it  became  clear  that  80  percent  of 
the  persons  charged  with  a crack  cocaine 
offense  were  African  American,  while  for 
powder  cocaine  the  defendants  were  far 
more  likely  to  be  white  or  Latino. 

Although  a broad  body  of  opin- 
ion came  to  critique  the  severity  of  the 
crack  laws  - including  the  American  Bar 
Association,  federal  judges,  civil  rights 
organizations  and  religious  leaders  - it  was 
not  until  2010  that  the  sentencing  dispar- 
ity was  scaled  back.  Under  the  revised  drug 
quantity  ratio,  crack  offenders  are  punished 
less  harshly  than  previously,  but  still  more 
so  than  those  convicted  of  a powder  cocaine 
offense. 

What  is  the  role  of  the  rapidly  emerg- 
ing for-profit  prison  industry  in  “filling 
beds”? 

Since  emerging  in  the  1980s,  the 
private  prison  industry  now  has  over 
100,000  individuals  behind  bars  as  a result 
of  contracts  with  the  federal  government 
and  many  states.  While  this  industry  has 
not  necessarily  been  the  leading  force 
advocating  for  tough  sentencing  poli- 
cies - many  lawmakers  have  been  more 
than  happy  to  do  that  on  their  own  - it 


has  nonetheless  provided  built-in  incen- 
tives to  expand  imprisonment.  For  a state 
concerned  with  budget  issues,  contracting 
with  a private  prison  company  offers  a 
way  of  “renting”  prison  cells  rather  than 
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All  new  full  color  format  deeper 
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Payments  to:  Freebird  Publishers 
Box  541  North  Dighton,  MA  02764 
Email:  Diane@FreebirdPublishers.com 


WE 

NEED 

YOUR 

HELP! 

We  are  updating  the  Disciplinary  Self  Help  Litigation 
Manual  (Manville  2007)  to  help  guide  prisoners  through 
the  misconduct  and  disciplinary  litigation  process. 

To  effectively  help  inmates,  we  need  case  law  and  opinions 
from  state  courts  that  affect  this  process  at  the  state  level. 

Please  send  us  a copy  of  any  decisions  entered  by  a state 
court  relating  to  prisoner  misconduct/disciplinary  actions. 

(if  copy  cannot  be  made,  please  send  original  and  we  will  return  it  at  your  request) 

send  all  material  to: 

Professor  Daniel  Manville,  MSU  College  of  Law 

610  Abbot  Rd.,  East  Lansing,  MI  48823 

(please  do  not  send  summaries,  memos,  or  requests  for  representation) 
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having  to  allocate  massive  sums  to  build 
new  prisons.  While  the  industry  claims  to 
be  able  to  offer  its  services  at  less  cost  than 
the  public  sector,  research  by  the  General 
Accounting  Office  and  others  shows  that 
this  is  not  the  case.  Further,  by  trying  to 
reduce  costs  and  increase  profits,  private 
prisons  tend  to  hire  less  experienced  staff" 
and  provide  less  training,  thus  employing 
a work  force  with  fewer  skills  to  manage 
these  institutions. 

As  prison  growth  has  finally  slowed 
in  recent  years,  the  private  prison  industry 
is  increasingly  looking  to  immigration 
detention  as  a source  of  enhanced  profits. 
In  Arizona,  for  example,  the  notorious  anti- 
immigrant legislation  passed  in  2010  [SB 
1070]  was  drafted  in  large  part  through  the 
efforts  of  private  prison  companies  working 
in  concert  with  the  American  Legislative 
Exchange  Council  (ALEC). 

Most  people  don’t  realize  that  it 
costs,  let’s  say  $25,000  a year,  to  pay  for 
the  imprisonment  of  one  person  for  a 
year  (and  that  figure  varies  of  course) 
and  a lot  more  for  solitary  confinement. 
Many  people  are  in  prison  because  they 
couldn’t  find  jobs  in  their  neighborhood 
except  selling  drugs.  Why  not  just  find 
them  a job  that  pays  at  least  $25,000  ayear 
and  help  rebuild  communities  instead  of 
perpetuating  the  selling  of  drugs  to  feed 
the  prison-industrial  complex? 

One  of  the  most  promising  concepts  of 
recent  years  is  that  of  Justice  Reinvestment. 
This  builds  on  the  recognition  that  incar- 
ceration is  not  widely  experienced  by  most 
sectors  of  society,  but  rather  is  heavily  con- 
centrated in  disadvantaged  communities  of 
color.  Geomapping  studies  have  identified 
“million  dollar  blocks”  in  densely  populated 
urban  neighborhoods  in  Brooklyn,  New 
York,  and  elsewhere,  where  taxpayers  are 
spending  $1  million  annually  to  imprison 
people  from  just  one  of  those  city  blocks. 
So  this  is  not  a problem  of  not  having 
adequate  resources,  but  rather  how  we  use 
those  resources  to  prevent  and  respond  to 
crime.  Justice  Reinvestment  is  based  on  the 
premise  that  we  should  reduce  the  prison 
population  and  then  reinvest  savings  to 
prevent  crime  and  create  opportunity  in 
those  neighborhoods.  [Ed.  note-.  See  related 
article  in  this  issue  of  PEN,  “Charting  a 
New  Justice  Reinvestment”]. 


Suppose,  for  example,  that  we  were  able 
to  reduce  our  excessive  lengths  of  sentences 
for  drugs  and  other  offenses  even  by  only  20 
percent.  So  a five-year  prison  term  would 
be  shifted  to  four  years. This  would  have  no 
significant  effect  on  the  deterrent  impact  of 
the  prison  system  or  prospects  for  recidi- 
vism, but  would  free  up  that  20  percent  of 
the  $1  million  of  incarceration  per  block. 
So,  we’d  then  be  free  to  consider  how  to 
invest  $200,000  in  ways  that  might  have  an 
impact  on  reducing  crime.  This  would  not 
be  a cure-all  for  the  problems  experienced 
by  low- income  communities,  but  it  suggests 
that  there  are  ways  to  redirect  resources  in 
ways  that  can  begin  to  break  away  from  the 
over-reliance  on  incarceration. 

Speaking  of  costs  of  our  obsession 
with  putting  people  in  prison  instead 
of  pursuing  alternatives,  especially  for 
nonviolent  offenders,  isn’t  the  whole  vast 
gulag  prison  system  in  the  U.S.  becoming 
a bit  costly  in  this  time  of  “austerity  ”?  Are 
some  politicians  emptying  out  their  jails 
to  reduce  their  budgets? 

Oddly  enough,  the  only  bright  spot  of 
the  fiscal  crisis  is  that  it’s  focused  attention 
on  the  vast  cost  of  incarceration.  Governors 
of  both  major  parties  are  now  recognizing 
that  they  can’t  continue  to  build  prisons  and 
also  support  higher  education  and  other 
vital  services. 

But  the  changed  political  environment 
on  crime  predates  the  fiscal  crisis.  Begin- 
ning in  the  1990s  the  concept  of  “reentry” 
has  gained  broad  support  among  both 
policymakers  and  the  public.  Reentry  pro- 
gramming represents  the  recognition  that 
95  percent  of  people  sentenced  to  prison 
will  be  coming  home  someday.  Therefore, 
it’s  in  the  interest  of  both  liberals  and 
conservatives  alike  that  these  people  come 
back  to  our  communities  better  prepared 
to  be  engaged  in  the  community  in  con- 
structive ways.  This  means  that  we  need  to 
provide  educational  and  occupational  train- 
ing while  in  prison,  as  well  as  transitional 
services  when  individuals  come  home.  It’s 
encouraging  that  support  for  reentry  and 
other  evidence-based  approaches  to  public 
safety  is  increasingly  gaining  attention  and 
finally  beginning  to  challenge  the  political 
sound-bites  that  for  too  long  framed  the 
dialogue  on  public  policy. 

The  phrase  “crime  as  politics”  is  wo- 
ven through  your  book.  How  do  we  begin 
to  get  the  discussion  of  mass  incarceration 
out  of  politics  and  into  considering  op- 


tions to  the  current  status  quo? 

These  issues  will  always  be  subject  to 
political  decision-making,  and  that’s  not 
necessarily  inappropriate.  The  challenge  is 
how  to  make  that  process  one  that  is  con- 
structive and  inclusive.  There  is  no  shortage 
of  research  that  makes  the  case  that  mass 
incarceration  is  far  from  a reasonable  ap- 
proach to  public  safety  and  has  increasingly 
harmful  consequences  for  communities  of 
color  in  particular.  But  in  a political  climate 
based  on  emotion  and  often-distorted 
media  imagery,  such  research  findings  have 
often  been  ignored  in  the  political  world. 
So  we  need  to  both  create  demand  for  more 
rational  policies  and  create  an  environment 
in  which  policymakers  have  a comfort 
level  about  adopting  rational  approaches 
to  public  safety. 

To  do  so  we  need  diverse  voices  to  make 
the  argument.  Key,  of  course,  is  leadership 
from  communities  most  affected  by  mass 
incarceration,  including  those  who  have 
experienced  it  directly.  But  we  also  need  to 
reach  out  to  the  increasing  numbers  of  lead- 
ers in  the  judiciary  and  corrections  who  see 
the  injustice  they  are  forced  to  impose  each 
day  through  mandatory  sentencing  policies 
and  prison  regimes  with  limited  resources 
for  rehabilitation.  There  is  also  potential 
common  ground  among  constituencies  af- 
fected by  the  diversion  of  resources  brought 
about  by  mass  incarceration,  such  as  uni- 
versity administrators  and  college  students 
faced  with  rising  tuition  costs  as  a result  of 
increased  prison  spending.  Finally,  of  course, 
we  need  to  recognize  that  real  change  will 
not  come  about  solely  due  to  fiscal  concerns, 
but  will  require  a moral  vision  and  commit- 
ment as  well.  So  the  voices  of  civil  rights 
leaders,  the  religious  community,  students 
and  other  constituencies  will  be  critical  in 
shaping  these  developments, 

Mark  Karlin  is  the  editor  of  BuzzFlash  at 
Truthout.  He  served  as  editor  and  publisher 
of  BuzzFlash  for  ten  years  before  joining 
Truthout  in  2010.  BuzzFlash  has  won  four 
Project  Censored  Awards.  Karlin  writes  a 
commentary  five  days  a week  for  BuzzFlash, 
as  well  as  articles  for  Truthout.  He  also  inter- 
views authors  ajid filmmakers  whose  works 
are  featured  in  Truthout's  Progressive  Picks 
of  the  Week. 

This  interview  was  originally  published 
by  Truthout  (www.truth-out.org)  07i  April 
26,  2013.  Copyright,  Truth-out.org.  Re- 
printed with  permission. 
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Charting  a New  Justice  Reinvestment 

by  Nicole  D.  Porter,  The  Sentencing  Project 


For  more  than  forty  years,  the  cor- 
rectional  system  has  been  dominated  by 
growth.  In  1969,  the  crime  rate  was  3,680 
per  100,000  population  and  the  incarcera- 
tion rate  was  97  state  and  federal  prisoners 
per  100,000  population.  Today  the  crime 
rate  is  slightly  lower  at  3,667  per  100,000 
population  but  the  incarceration  rate  is 
five  times  higher,  at  492  per  100,000.  The 
culture  of  punishment,  in  part  driven  by 
political  expediency  with  “tough-on-crime” 
policies  marketed  as  the  solution  to  “fear  of 
crime,”  has  been  aggressively  implemented 
at  every  stage  of  the  criminal  justice  process: 
arresting,  charging,  sentencing,  confining, 
releasing  and  supervising. 

Today,  there  is  general  agreement  that 
this  vast  expansion  of  the  criminal  justice 
system  and  the  seven  million  people  cur- 
rently under  U.S.  correctional  control  did 
not  occur  by  accident,  but  as  the  result 
of  deliberate  policy  choices  that  impose 
intentionally  punitive  sentences  that  have 
increased  both  the  numbers  of  people 
entering  the  system  and  how  long  they 
remain  there. 

The  destructive  effects  of  mass  in- 
carceration are  visited  disproportionately 
upon  individuals  and  communities  of  color. 
Justice  Reinvestment  was  conceived  as  part 
of  the  solution  to  this  problem.  Justice 
Reinvestment  originated  as  an  ambitious 
strategy  to  reduce  reliance  on  incarcera- 
tion and  repair  the  harm  to  individuals 


and  communities  through  reinvestment  in 
neighborhoods  with  high  concentrations  of 
residents  in  the  criminal  justice  system. 

The  initial  purpose  of  Justice  Rein- 
vestment was  to  make  state  government 
accountable  to  impoverished  communities 
- mostly  (though  not  exclusively)  black  and 
Latino  - where  the  burden  of  punishment 
and  incarceration  has  been  the  heaviest. 
These  already  disadvantaged  neighborhoods 
were  being  driven  deeper  into  perpetual 
economic  divestment,  social  isolation, 
political  disenfranchisement  and  physical 
distress  by  the  coercive,  downward  mobil- 
ity caused  by  locally  concentrated  pockets 
of  incarceration  and  the  forced  migration 
of  residents  to  and  from  prison.  The  intent 
was  to  reduce  corrections  populations  and 
budgets,  thereby  generating  savings  for  the 
purpose  of  reinvesting  in  high  incarceration 
communities  to  make  them  safer,  stronger, 
more  prosperous  and  equitable. 

In  the  decade  since  Justice  Reinvest- 
ment was  launched,  there  has  been  some 
success  in  shifting  the  dynamics  that 
contribute  to  the  culture  of  incarceration 
and  extreme  punishment.  This  has  been 
accomplished  through  the  Justice  Re- 
investment Initiative  (JRI),  the  formal 
implementation  of  the  Justice  Reinvest- 
ment strategy,  spearheaded  by  the  Council 
of  State  Governments  (CSG)  and  its  now 
principal  funders,  Pew  Charitable  Trusts 
and  the  Bureau  of  Justice  Assistance  (BJA). 


Of  the  27  states  that  have  participated  in 
JRI,  approximately  18  have  enacted  JRI 
legislation  for  the  purpose  of  stabilizing 
corrections  populations  and  budgets.  JRI 
has  played  a major  role  in  educating  state 
legislators  and  public  officials  about  our 
bloated  and  expensive  correctional  system, 
and  persuading  them  to  undertake  reforms 
not  previously  on  the  table. 

But  encouraging  as  these  advances  are, 
they  increasingly  point  to  the  diminution 
of  the  original  goal  of  Justice  Reinvestment 
- to  reduce  the  number  of  people  in  prison 
and  to  reinvest  savings  in  the  disadvantaged 
communities  most  heavily  affected  by  mass 
incarceration.  An  examination  of  the  ways 
in  which  this  process  has  evolved  is  instruc- 
tive in  assessing  how  these  limitations  have 
developed  and  how  we  can  move  forward 
from  here. 

The  Justice  Reinvestment  Initiative 
strategy  was  launched  during  the  recession 
of  2001-2003,  when  state  budgets  were 
under  considerable  stress  and  few  dol- 
lars were  available  to  fund  reform  efforts. 
With  support  from  the  Open  Society 
Institute  (now  Open  Society  Foundations), 
criminologists  and  other  experts  under  the 
leadership  of  the  JFA  Institute  and  CSG 
initiated  efforts  to  transform  the  concept 
of  Justice  Reinvestment  into  a specific  set 
of  initiatives,  and  JRI  was  developed  as  a 
three-part  strategy  that  included: 

• Work  with  state  legislatures  to 
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analyze  criminal  justice  populations  and 
budgets  and  recommend  ways  to  reduce 
them  to  generate  savings  for  reinvestment 
in  high  incarceration  communities; 

• Engage  development  experts  to 
identify  and  steer  investment  opportuni- 
ties; and 

• Organize  demand  by  affected  com- 
munities, advocates  and  institutions  for 
neighborhood  reinvestment. 

Between  2002  and  2008 ,JRI  legislation 
adopted  by  Connecticut  (2004),  Kansas 
(2007), Texas  (2007),  Rhode  Island  (2008) 
and  Arizona  (2008)  achieved  initial  suc- 
cesses and  marshaled  interest  for  reform 
in  state  government,  particularly  around 
stemming  the  high  cost  of  imprisonment. 
In  these  states,  the  JRI  sought  to  target 
administrative  policies  and  practices  of 
state  correctional  systems,  intentionally 
aiming  for  low-hanging  fruit,  such  as  re- 
ducing parole  and  probation  revocations 
due  to  technical  violations,  holding  parole 
hearings  at  the  point  of  parole  eligibility,  or 
re-establishing  earned  “good  time”  credits. 

Early  supporters  of  Justice  Rein- 
vestment believed  that  these  reform 
mechanisms  could  win  bipartisan  support, 
achieve  some  level  of  systemic  reduction 
in  correctional  populations  and  serve  as  a 
wedge  for  more  ambitious  sentencing  re- 
forms in  the  future.  JRI  legislation  in  these 
early  states  has  shown  mixed  results: 

• In  Connecticut,  the  state  prison 
population  was  already  on  the  decline 
when  JRI  legislation  was  enacted  in  2004. 
From  20,720  in  2002,  it  fell  to  19,442  in 
2005,  jumped  six  percent  in  2006  and  rose 
another  two  percent  to  an  all-time  high  of 
20,924  in  2007.  The  numbers  have  since 
declined  and  by  201 1 the  prison  population 
was  18,324. 

• Kansas’  prison  population  numbered 
8,539  in  2008,  and  grew  to  9,327  by  2011. 

• In  Texas,  the  prison  population  rose 
from  171,790  in  2007  to  173,648  in  2010, 
then  dropped  slightly  to  172,224  in  2011. 

• Rhode  Island’s  prison  population 
jumped  from  3,654  in  2006  to  4,045  in 
2008,  then  fell  to  3,337  in  2011. 

• Arizona’s  prison  population  started 
at  39,589  in  2008  and  grew  to  an  all-time 
high  of  40,627  in  2009  before  declining 
modestly  to  40,020  in  2011. 

In  most  of  these  early  states,  JRI  mea- 


sures to  reduce  prison  populations  were 
explicitly  tied  to  commitments  by  the  state 
to  invest  some  portion  of  the  savings  in 
targeted  “Million  Dollar  Blocks,”  where 
millions  of  dollars  are  spent  each  year  on 
incarcerating  high  proportions  of  working- 
age  male  residents  in  certain  communities. 
Million  dollar  blocks  dramatize  the  trade- 
offs for  specific  neighborhoods  between 
local  incarceration  spending  policies  and 
alternative,  locally- focused  investment  poli- 
cies that  could  yield  greater  returns  in  public 
safety,  strengthened  community  institutions 
and  expanded  neighborhood  networks. 

In  the  early  years,  the  JRI’s  approach 
as  implemented  by  CSG  and  JFA  adhered 
to  the  original  strategy  of  analyzing  state 
prison  populations  and  spending  in  the 
communities  to  which  people  in  prison 
often  return,  providing  policymakers  with 
options  to  generate  savings  and  increase 
public  safety,  quantifying  savings  and  rein- 
vesting in  select  high- stakes  communities, 
and  measuring  impact  and  enhancing 
accountability.  However,  in  recent  years 
the  language  used  to  articulate  the  imple- 
mentation of  JRI  has  been  revised  to  reflect 
a change  in  orientation  and  strategy  that 
does  not  prioritize  reducing  state  prison 
populations. 

The  shift  in  orientation  is  viewed,  by 
some,  as  necessitated  by  political  realities  - 
that  the  focus  on  law  enforcement  has  been 
necessary  to  win  support  and  consensus 
among  legislators  and  other  public  officials 
for  JRI  initiatives.  Indeed,  the  popularity 
of  JRI  among  state  officials  has,  to  a large 
extent,  made  “justice  reinvestment”  syn- 
onymous with  any  and  all  criminal  justice 
reform,  in  some  cases  crowding  out  and 
marginalizing  other  reform  efforts  with  a 
more  aggressive  agenda. 

While  there  is  no  doubt  that  JRI  has 
contributed  to  the  achievement  of  impor- 
tant reforms,  there  continues  to  be  a need 
for  a more  aggressive  approach  so  that 
today’s  high  incarceration  rates  will  not 
become  the  status  quo. 

One  of  the  major  trends  in  incarcera- 
tion has  been  the  stabilization  and  slight 
decline  in  prison  admissions  (new  court 
commitments  and  parole  violations)  that 
began  in  2006  and,  in  2009,  outpaced  a 
similar  decline  in  releases.  Some  stabiliza- 
tion and  reduction  in  admissions  can  be 
attributed  to  reforms  in  technical  violation 
policies,  local  police  practices  and  sentenc- 
ing reforms  (in  both  JRI  and  non-JRI 


states).  However,  other  factors  have  also 
played  a role,  including  declining  crime 
rates  and  declining  arrest  rates. 

Proponents  of  JRI  claim  their  efforts 
have  averted  (and  occasionally  reduced) 
incarceration,  but  such  conclusions  are 
often  based  on  a misunderstanding  of  the 
available  data  on  prison  admissions,  popula- 
tions and  projections.  As  prison  admissions 
slowed  and  even  declined  in  recent  years, 
prison  population  projections  that  assumed 
no  such  stabilization  began  producing  sig- 
nificant errors  in  their  long-term  forecasts. 
Over  the  last  decade,  several  states,  often 
in  anticipation  of  working  with  JRI,  have 
made  projections  based  on  the  assumption 
that  prison  admissions  would  not  stabilize 
within  three  to  five  years  of  the  projection 
being  issued.  It  turns  out  that  this  was  not 
the  case.  So  prior  to  JRI  being  implemented 
in  many  states,  the  admission  assumptions 
and  projections  were  appropriately  lowered. 
This  means  that  many  pre-JRI  projections 
were  no  longer  valid. 

In  comparing  changes  in  prison  popu- 
lations among  states  where  JRI  legislation 
was  enacted  and  those  where  it  was  not, 
the  data  shows  that  there  have  been  neg- 
ligible, if  any,  reductions  in  state  prison 
populations.  States  that  did  not  enact  JRI 
legislation  began  to  show  a slight  decline 
in  early  2009  while  declines  in  early  JRI 
states  have  not  been  observed.  What  is 
clear  is  that  only  four  states  - New  York, 
Newjersey, Michigan  and  California-  have 
significantly  reduced  their  prison  popula- 
tions. Those  reductions  were  achieved  by 
varying  methods. 

The  political  challenges  to  reduce 
state  prison  populations  are  many.  Today, 
however,  there  are  shifting  dynamics  due 
to  declining  crime  rates  and  state  fiscal 
pressures.  To  take  advantage  of  the  current 
climate  to  end  mass  incarceration,  policy 
and  practice  must  work  quickly  with  de- 
termination and  creativity.  To  do  so,  new 
campaigns  must  be  undertaken  in  selected 
jurisdictions  consisting  of  cross-disciplinary, 
multi-sector  coalitions  of  players  who  can 
seize  the  moment  to  challenge  the  status 
quo  and  replace  it  with  a system  that  is 
fair,  just  and  equitable.  The  campaigns 
must  be  able  to  identify  the  drivers  of 
their  correctional  populations,  the  scope 
and  extent  of  their  local  concentration,  the 
policy  mechanisms  needed  to  significantly 
reduce  correctional  populations  and  the 
points  where  the  necessary  political  pressure 
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can  be  applied.  In  New  York,  for  example, 
reductions  in  the  number  of  felony  arrests 
coupled  with  increases  in  non-prison  sen- 
tences (which  only  occurred  in  New  York 
City)  have  reduced  the  state’s  prison  popu- 
lation by  nearly  25  percent.  Reinvestment  in 
high  incarceration  communities  must  also 
be  an  essential  feature. 

These  reforms  are  not  won  overnight; 
they  demand  a combination  of  long-term 
cultural  transformation  and  imminent 
policy  opportunities.  The  opportunity  to 
eliminate  mass  incarceration  should  not 
be  squandered  on  incremental  policy  re- 
form that  will  institutionalize  large  prison 
populations  as  the  status  quo.  Rather, 
the  moment  should  be  seized  to  raise  the 
collective  consciousness  that  challenges 
high  rates  of  incarceration  as  a normative 
experience,  and  to  make  clear  that  a pro- 
gressive agenda  that  repairs  the  harm  done 
to  high  incarceration  communities  cannot 
be  achieved  without  dismantling  the  U.S. 
punishment  system. 

Today,  the  combination  of  excessive 
incarceration  and  harsh  punishment  is  a 


blunt  instrument  for  social  control  that 
perpetuates  our  country’s  painful,  histori- 
cal legacy  of  injustice  and  inequality,  and 
unfairly  deprives  millions  of  people  of  their 
freedom  and  opportunity.  Our  criminal 
justice  system  is  the  site  of  today’s  civil 
rights  struggle. 

This  article  was  adapted from  a report  titled 
“Ending  Mass  bicarceration:  Charting  a 
New  Justice  Reinvestment , ” released  on  April 
17,  2013.  The  report  was  co-authored  by  a 
group  of  researchers,  analysts  atid  advocates 
dedicated  to  ending  mass  incarceration  in  the 
United  States,  ajid  is  available  online  at  www. 
sentencingproject.org.  The  co-authors  include: 
James  Austin,  JFA  Institute;  Eric  Cadora,  Jus- 
tice Mapping  Center;  Todd  R.  Clear,  Rutgers 
University;  Kara  Dansky,  Americati  Civil 
Liberties  Union;  Judith  Greene,  Justice  Strate- 
gies; Vanita  Gupta,  Americati  Civil  Liberties 
Union;  Marc  Mauer,  The  Sentencing  Project; 
Nicole  D.  Porter,  The  Sentencing  Project;  Susan 
Tucker, formerly  of  Open  Society  Foundations; 
and  Malcolm  C.  Young,  Bluhm  Legal  Clinic, 
Northwestern  Law  School. 


Oregon  Juvenile  Department  Employee  Gets 
Jail  Time  for  Sexualizing  Booking  Photos 


//A  JAIL  SENTENCE  IS  CALLED  FOR,” 

declared  Clackamas  County  Circuit 
Court  Judge  Jeffrey  S.  Jones  when  sentenc- 
ing a former  Oregon  Juvenile  Department 
employee  to  two  days  in  jail  for  altering 
mugshot  photos  of  juvenile  offenders  to 
make  them  look  sexually  provocative.  “It’s 
an  important  symbol  in  light  of  his  posi- 
tion. He’s  going  to  leave  the  courtroom  in 
handcuffs, ’’Judge  Jones  stated. 

Eric  Granville  Lawrence, 45, was  hiredby 
the  Clackamas  County  Juvenile  Department 
on  June  1,  2010,  but,  thankfully,  his  career 
was  short-lived.  He  resigned  in  April  2012 
after  an  investigation  revealed  that  he  had 
accessed  confidential  booking  photographs 
of  female  juvenile  offenders  and  manipulated 
the  images  with  Photoshop,  a photo-editing 
program.  He  made  it  appear  that  some  of  the 
girls  were  wearing  skimpy  outfits,  then  sent 
the  photos  to  his  personal  email  account. 

Investigators  also  discovered  Facebook 
pictures  of  other  girls,  and  adult  pornog- 
raphy, on  Lawrence’s  work  computer.  He 
claimed  he  knew  the  girls  in  the  Facebook 
photos  and  wanted  to  alert  their  parents 
about  their  inappropriate  behavior. 


Lawrence  ultimately  pleaded  guilty 
to  second-degree  official  misconduct  and 
unauthorized  use  of  a computer  - both 
misdemeanors  - and  was  sentenced  in  May 
2012.  In  addition  to  the  two-day  stint  in  jail, 
under  a stipulated  plea  agreement  he  must 
serve  a three-year  term  of  bench  proba- 
tion and  perform  24  hours  of  community 
service.  FJ 

Source:  The  Oregonian 
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Florida  Proceeds  with  Privatization 
of  Prison  Medical  Care 


The  Florida  Department  of  Correc- 
tions  (FDOC)  is  moving  forward  with 
a legislative  mandate  to  privatize  its  en- 
tire medical  system.  Whether  the  plan  is 
implemented,  however,  may  depend  on  the 
outcome  of  a lawsuit  filed  by  prison  health 
care  workers  challenging  the  FDOC’s  out- 
sourcing of  medical  services  for  prisoners. 

During  its  2011  session,  the  Florida 
legislature  approved  a budget  provision 
that  authorized  the  privatization  of  29 
south  Florida  prisons.  A challenge  by  the 
union  that  represented  FDOC  employees 
at  the  time,  the  Florida  Police  Benevolent 
Association,  resulted  in  the  Leon  County 
Circuit  Court  ruling  that  the  provision  was 
unconstitutional.  [See:  PLN,  April  2012, 
p.38;  Feb.  2012,  p.l].  While  that  issue 
generated  considerable  media  attention, 
overlooked  until  now  has  been  the  state’s 
plan  to  privatize  the  FDOC’s  entire  medi- 
cal care  system. 

That  system  serves  Florida’s  101,000 
prisoners  at  an  annual  cost  of  around  $400 
million.  The  privatization  plan  seeks  to  save 
at  least  7%  annually.  Contracts  that  the 
FDOC  approved  in  April  2012  exceeded 
that  amount,  with  anticipated  savings  of 
11%  in  2012  and  13%  in  2013  from  what 
the  agency  spent  in  2009-2010,  which  is 
the  benchmark  set  by  the  legislature.  The 
winning  contract  bids  were  the  two  lowest- 
cost  proposals. 

Under  the  five-year  contracts,  Corizon 
- formed  by  the  merger  of  Prison  Health 
Services  and  Correctional  Medical  Services 
- would  be  paid  $229  million  annually 
to  provide  care  for  prisoners  in  Florida’s 
northern  and  central  regions  (FDOC  Re- 
gions I,  II  and  III),  while  Wexford  Health 
Sources  would  receive  over  $48  million 
a year  to  cover  facilities  in  south  Florida 
(Region  IV).  The  FDOC’s  business  case 
indicates  that  once  medications  and  other 
costs  are  included,  the  total  expense  for  the 
privatization  plan  will  be  an  estimated  $354 
million  annually. 

The  privatization  of  the  state’s  prison 
medical  system  required  the  approval  of 
the  Joint  Legislative  Budget  Commission 
for  the  transfer  of  funds  from  the  FDOC’s 
operating  budget.  The  Commission  sched- 
uled a vote  on  that  issue  on  September  12, 
2012. 


The  day  before  the  hearing,  the  Private 
Corrections  Institute  (PCI),  a Florida- 
based  non-profit  organization  that  opposes 
the  privatization  of  correctional  services, 
submitted  a letter  to  the  Commission 
opposing  the  FDOC’s  request  to  transfer 
$57.67  million  from  its  operating  budget 
so  it  could  proceed  with  the  privatization 
of  prison  medical  care. 

“Private  prison  medical  companies 
operate  along  the  same  model  as  HMOs, 
in  that  they  provide  managed  care  for  pris- 
oners and  have  a financial  incentive  to  cut 
costs  in  order  to  generate  profit, ’’wrote  PCI 
president  Alex  Friedmann,  who  also  serves 
as  the  managing  editor  for  Prison  Legal 
News.  “In  other  fields,  privatization  may 
have  its  benefits;  but  in  terms  of  medical 
care,  cutting  costs  - which  is  often  achieved 
by  delaying  care,  denying  care,  understaffing 
or  hiring  less  experienced  employees  willing 
to  work  for  lower  wages  - can  have  fatal 
consequences. 

“This  is  particularly  true  in  the  prison 
setting,  where  prisoners  are  literally  a cap- 
tive market  for  private  prison  medical  firms 
such  as  Corizon  and  Wexford.  Prisoners 
can  not  select  their  own  doctor,  seek  a sec- 
ond opinion,  or  go  to  a different  clinic  or 
hospital.  They  are  totally  dependent  on  the 
medical  treatment  provided  at  their  facility, 
and  in  a privatized  system  are  at  the  mercy 
of  companies  that  must  cut  costs  in  order  to 
generate  profit,  as  that  is  their  primary  goal: 
Not  to  provide  adequate  or  even  necessary 
health  care,  but  to  make  money.” 

PCI’s  letter  cited  two  examples  of 
grossly  deficient  care  provided  by  private 
prison  medical  companies.  The  first  in- 
volved the  August  16,2009  death  of  Ashley 
Ellis,  who  was  serving  a 30-day  sentence  at 
the  Northwest  State  Correctional  Facility 
in  Vermont.  Prison  Health  Services  staff 
had  failed  to  provide  her  with  potassium 
despite  a doctor’s  order  and  Ellis’  repeated 
requests  for  her  medication.  [See:  PLN,  Feb. 
2011,  p.36;  April  2010,  p.32].  The  second 
incident  involved  the  failure  of  Correctional 
Medical  Services  to  treat  Delaware  prisoner 
Anthony  Pierce, 22,  who  had  a brain  tumor 
the  size  of  a grapefruit  protruding  from 
his  head.  Pierce,  known  as  “the  brother 
with  two  heads,”  died  on  March  22, 2002 
without  receiving  treatment  for  7 months 


despite  his  obvious,  serious  medical  condi- 
tion. [See:  PLN,  Dec.  2005,  p.l]. 

Regardless,  the  Joint  Legislative  Bud- 
get Commission  voted  to  approve  the 
transfer  of  FDOC  funds  to  proceed  with 
the  privatization  of  medical  care  in  Florida’s 
prison  system,  and  approved  a budget 
amendment  to  cover  the  state’s  $229  million 
contract  with  Corizon. 

However,  the  state  faced  a legal  chal- 
lenge to  the  privatization  plan  by  a group 
of  FDOC  health  care  workers  and  the  labor 
unions  that  represent  them  - AFSCME 
and  the  Federation  of  Physicians  and  Den- 
tists/Alliance of  Healthcare  Professional 
Employees.  The  Florida  Nurses  Association 
also  joined  in  the  lawsuit. 

The  health  care  workers  argued  that 
lawmakers  did  not  have  authority  to  order  the 
privatization  of  prison  medical  care  without 
passing  a separate  law;  the  authorization  was 
contained  in  proviso  language  in  the  state’s 
budget,  as  was  the  legislature’s  2011  attempt 
to  privatize  29  south  Florida  prisons,  which 
had  been  found  unconstitutional.  Thus,  they 
contended,  the  FDOC’s  medical  care  privati- 
zation plan  should  be  struck  down,  too. 

In  order  to  protect  its  lucrative  contract, 
Corizon’s  attorneys  filed  a brief  in  the  case 
arguing  that  Florida  law  considers  the 
privatization  of  prisons  differently  from  the 
privatization  of  services  such  as  health  care. 
However,  Corizon  attorney  William  Wil- 
liams admitted  that  the  legislative  process 
used  to  achieve  the  privatization  of  prison 
medical  services  was  “fairly  arcane.” 

On  December  4, 2012,  Leon  County 
Circuit  Court  Judge  John  Cooper  held  that 
the  budget  proviso  language  concerning  the 
privatization  of  prison  medical  care  was 
unconstitutional,  as  the  legislature  should 
have  included  that  provision  in  a separate 
bill  rather  than  using  the  budgetary  pro- 
cess. Although  state  lawmakers  have  the 
power  to  mandate  privatization  of  medical 
services  in  FDOC  facilities,  Judge  Cooper 
found  the  method  they  used  was  unlawful 
because  it  avoided  a vote  by  the  full  leg- 
islature and  allowed  the  Joint  Legislative 
Budget  Commission  - which  has  only  14 
members  - to  decide  the  issue  by  approving 
the  privatization  plan. 

“While  the  State  of  Florida  does  have 
authority  to  privatize  prison  health  care 
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throughout  the  state,  the  full  Legislature 
must  do  so  by  passing  the  appropriate 
funding  mechanism  specifically  directed  to 
that  goal,”  Cooper  wrote.  See:  Florida  Public 
Employees  Council  79  v.  Tucker,  2nd  Judicial 
Circuit  Court  (Tallahassee,  FL),  Case  No. 
37  2012  CA  003119. 

AFSCME  attorney  Alma  Gonzalez 
applauded  the  ruling,  saying  it  indicated 
that  Governor  Rick  Scott  “cannot  play  fast 
and  loose  with  the  Florida  constitution.” 

The  state  has  appealed  the  ruling  to  the 
1st  District  Court  of  Appeal,  noting  that 
because  it  had  anticipated  savings  from  the 
privatization  plan,  it  now  faces  a budget 
shortfall  of  up  to  190  million. 

“This  will  jeopardize  other  department 
needs  and  legislative  budget  priorities  which 
could  include  additional  reductions  in  staff- 
ing and  program  services,”  stated  FDOC 
Deputy  Secretary  Mike  Crews.  He  noted, 
though,  that  “[wjhile  we  work  to  resolve 
this  issue  the  department  will  continue  to 
provide  constitutionally  required  healthcare 
services  to  inmates.” 

While  Judge  Cooper’s  ruling  is  being 
appealed,  the  state  is  unable  to  proceed  with 
privatization  of  medical  care  in  FDOC  fa- 
cilities in  Regions  I,  II  and  III. The  proviso 
language  related  to  privatization  of  prison 
medical  services,  however,  did  not  apply  to 
FDOC  prisons  in  Region  IV  covered  by 
the  Wexford  contract,  which  had  received 
a separate  line  item  in  the  state’s  2012-13 
budget.  Consequently,  the  court  allowed 
the  outsourcing  of  medical  services  at  those 
facilities  to  proceed. 


The  plan  to  privatize  medical  care  in 
all  Florida  state  prisons  meant  that  ap- 
proximately 2,300  existing  FDOC  health 
care  employees  would  be  terminated, 
although  they  had  first  consideration  to 
reapply  for  their  former  jobs  with  Corizon 
and  Wexford  - at  lower  wages  with  fewer 
benefits.  The  health  care  workers  received 
layoff  notices  in  November  2012,  but  the 
job  terminations  for  prisons  in  Regions  I, 
II  and  III  were  placed  on  hold  following 
Judge  Cooper’s  ruling. 

Injanuary 2013, FDOC  spokeswoman 
Ann  Howard  said  layoff  notices  were  sent  to 
400  health  care  workers  at  the  nine  prisons 
in  Region  IV,  which  were  not  covered  by 
the  ruling. 

“This  is  bad  for  employees  who  will 
lose  retirement  and  health  benefits  and 
probably  pay,”  said  AFSCME  spokesman 
Doug  Martin. 

It’s  also  bad  for  Florida  prisoners,  given 
the  dismal  track  record  of  for-profit  com- 
panies that  provide  prison  medical  services, 
including  Corizon  and  Wexford.  [See,  e.g.: 
PEN,  March  2013,  p.54;  June  2011,  p.12; 
Dec.  2010,  p.27;  Nov.  2009,  p.16]. 

Unfortunately,  based  on  recent  develop- 
ments, the  lawsuit  challenging  the  FDOC’s 
plan  to  privatize  medical  care  may  be  moot, 
as  the  Florida  legislature  included  around 
$230  million  in  appropriation  bills  to 
cover  the  cost  of  privatizing  prison  medical 
services  in  the  remaining  FDOC  regions, 
according  to  an  April  2013  news  report.The 
proposed  budget  submitted  by  Governor 
Scott  includes  the  same  amount. 


Meanwhile,  however,  Wexford  is  pur- 
suing a bid  protest  against  the  FDOC’s 
contract  award  to  Corizon  to  provide 
medical  care  in  Regions  I,  II  and  III.  The 
company  filed  the  protest  in  July  2012  and 
moved  it  to  the  1st  District  Court  of  Appeal 
last  September.  If  the  protest  is  successful 
the  contract  would  have  to  be  rebid,  further 
delaying  privatization  of  medical  services  in 
most  Florida  state  prisons. 

“I’m  always  leery  of  a company  that 
seeks  a contract  but  at  the  same  time  pro- 
tests it  and  in  a sense  questions  the  process 
but  wants  to  move  forward  with  it,”  ob- 
served state  Rep.  Daryl  Rousson.  PI 

Sources:  www.thefloridacurrent.com;  Miami 
Herald;  Palm  Beach  Post;  www.wlrn.org; 
www.  businessweek.  com;  www.  tallahassee.  com; 
www.tampabay.com; www.wfsu.org;  www. 
gainesville.com;  www.news-press.com;  www. 
tcpalm.com;  PCI  letter  dated  Sept.  11,  2012 
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New  Law  Gives  Parents  Behind  Bars  in  Washington  State 
a Way  to  Hold  onto  Their  Children 

by  Victoria  Law,  Truthout 


On  May  8,  2013,  Washington  State  governor 
Jay  Inslee  signed  SHB1284,  or  the  Children  of 
Incarcerated  Parents  bill,  into  law.  The  law  guides 
the  courts'  discretion  to  delay  the  termination  of 
parental  rights  if  the  parent's  incarceration  or 
prior  incarceration  is  a significant  factor  for  the 
child's  continued  stay  in  the  foster  care  system. 

A LISE  Hegle  gave  birth  to  her 
daughter  while  facing  a seven-year  sen- 
tence for  her  meth  addiction.  Her  daughter 
was  born  two  months  early  and  tested 
positive  for  a small  amount  of  meth  (“.001,” 
Hegle  clarified).  Her  daughter  was  placed 
in  foster  care.  One  month  later,  Hegle  was 
arrested  and  sent  to  jail. 

“I’d  been  in  and  out  of  jail  throughout 
my  pregnancy,”  Hegle  told  Truthout.  But, 
with  her  daughter  in  foster  care,  Hegle 
now  had  to  contend  with  trying  to  at- 
tend custody  hearings  from  behind  bars. 
“I  sent  in  seventy  kites  [requests]  to  try 
to  get  transported  to  court  hearings,”  she 
recounted.  She  repeatedly  asked  the  guards 
about  attorneys  and  social  workers.  Lacking 
money  for  phone  calls,  she  was  unable  to 
call  to  search  for  resources. 

Hegle’s  difficulties  navigating  the  child 
welfare  system  from  behind  bars  are  not 
uncommon. 

One  week  after  losing  his  trial,  Shayne 
Rochester  lost  his  son  to  the  child  welfare 
system.  Despite  having  a service  plan  that 
included  visitation  with  his  son,  he  was 
sent  to  a Washington  state  prison  for  men 
across  the  state.  “I  only  saw  my  son  once  in 
that  first  thirteen  months,”  he  recounted. 
He  spent  his  entire  prison  sentence  trying 
to  access  services  he  would  need  to  main- 
tain contact  and  plan  for  reunification.  “I 
didn’t  get  the  services  I needed  till  I was 
six  months  to  the  gate,”  he  told  Truthout. 
He  won  his  appeal  and  was  released  from 
prison  only  six  days  before  his  parental 
rights  would  have  been  terminated  under 
the  Adoption  and  Safe  Families  Act. 

The  Federal  Adoption  and  Safe 
Families  Act  and  its  Impact 

In  1997,  Congress  passed  the  federal 
Adoption  and  Safe  Families  Act  (AS FA), 
stating  that  its  intention  was  to  address  the 


number  of  children  who  seemed  to  linger 
in  foster  care  and  help  these  children  find 
safe  and  permanent  homes.  However,  the 
Act  did  not  take  into  consideration  the 
dramatic  increase  in  incarceration,  par- 
ticularly for  drug  law  violations.  When 
ASFA  was  passed,  only  Nebraska  and  New 
Mexico  excluded  incarcerated  parents  from 
ASFA’s  time  frame  if  the  only  reason  to 
file  for  termination  is  because  of  parental 
incarceration. 

ASFA’s  impact  has  been  profound. 
Nationally,  the  number  of  children  in 
foster  care  with  living  parents  who  have 
had  their  rights  terminated  increased  from 

60,000  in  1998  to  73,000  in  2000.  A 2003 

study  found  that  termination  proceedings 
involving  incarcerated  parents  increased 
nationwide  from  260  in  1997  to  909  in 
2002.  In  contrast,  in  the  five  years  preced- 
ing ASFA,  the  number  of  termination 
proceedings  increased  from  113  in  1992 
to  142  in  1996. 

In  Washington  State  in  2013,  ac- 
cording to  the  Children’s  Defense  Fund’s 
statistics,  the  number  of  children  in  foster 
care  in  the  state  is  9,533.  The  number  of 
children  adopted  from  foster  care  is  1,583. 
The  report  does  not  state  how  many  chil- 
dren are  in  foster  care  because  of  parental 
incarceration,  how  many  are  eligible  for 
adoption  or  how  many  youth  age  out  of 
foster  care. 

In  2009,  the  state’s  Children  of  In- 
carcerated Parents  Advisory  Committee 
recommended  that  the  legislature  consider 
a law  to  address  ASFA’s  timeline.  No  such 
law  was  considered.  Once  the  committee 
lost  its  funding,  no  further  meetings  were 
held  to  discuss  the  issue. 

Veteran  Parents  Get  Organized 

Despite  the  difficulties  of  maintain- 
ing  contact  and  communicating  with  the 
court  system,  both  Hegle  and  Rochester 
were  able  to  reunite  with  their  children. 
Both  became  involved  with  their  local 
Parent  Advocacy  Committees  as  veteran 
parents,  or  parents  who  have  successfully 
navigated  the  child  welfare  system  and 
reunited  with  their  children. 

“I  know  firsthand  how  powerless  you 


feel,”  said  Hegle.  In  December  2010,  Hegle 
became  the  lead  veteran  parent  of  Parents  for 
Parents,  which  pairs  parents  who  have  suc- 
cessfully navigated  the  child  welfare  system 
with  parents  currently  in  the  system  and 
trying  to  reunite  with  their  children.  “I  have 
a purpose  to  be  there  for  parents  who  are 
navigating  the  system,  to  let  them  know  that 
no  matter  what’s  going  on,  we  can  overcome 
the  barriers  and  lifestyle  deficiencies  that 
brought  us  into  the  system.”  In  her  work 
with  Parents  for  Parents,  she  has  seen  many 
incarcerated  parents  miss  court  dates  due  to 
lack  of  transportation  from  jails  and  prisons. 
“Unless  they’re  court-ordered,  they  won’t  be 
transported  to  their  court  date,”  she  stated. 

Upon  Rochester’s  release,  a social 
worker  referred  him  to  a support  group 
called  Life  Under  CPS  (Child  Protective 
Services).  There,  he  met  veteran  parents 
who  connected  him  with  housing  and 
other  resources.  Rochester  became  a veteran 
parent.  “It  was  empowering  to  help  other 
parents,”  he  stated. 

Moving  Toward  the  Children  of 
Incarcerated  Parents  Bill 

In  2010  New  York  passed  its  ASFA  Ex- 
panded Discretion  Act,  allowing  foster  care 
agencies  the  discretion  to  delay  termination 
proceedings  if  parental  incarceration  or  par- 
ticipation in  drug  treatment  is  a significant 
factor  in  the  child’s  foster  care  placement. 

In  Washington,  law  student  Lillian 
Hewko  heard  about  the  Act.  She  met 
with  veteran  parents  and  members  of  the 
King  County  Parent  Advocacy  Committee 
(PAC),  composed  of  veteran  parents,  child 
welfare  attorneys,  people  from  the  Admin- 
istration of  Children’s  Services  and  even  a 
retired  Superior  Court  judge.  “We  talked 
about  the  New  York  law  a lot,”  Hewko  told 
Truthout. 

The  following  year,  as  a new  attorney, 
Hewko  approached  Legal  Voice,  a women’s 
legal  organization  that  had  been  instru- 
mental in  helping  pass  Washington’s  2010 
anti-shackling  legislation.  Hewko  proposed 
working  on  a bill  similar  to  the  ASFA 
Expanded  Discretion  Act  for  Washington. 
Her  proposal  was  accepted  and  Hewko  re- 
ceived an  Equal  Justice  Fellowship  to  work 
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with  incarcerated  mothers,  veteran  parents 
and  a child  welfare  advocacy  coalition  to 
pass  similar  legislation. 

SHB1284,  or  the  Children  of  In- 
carcerated Parents  bill,  guides  the  courts’ 
discretion  to  delay  the  termination  of 
parental  rights  if  the  parent’s  incarceration 
or  prior  incarceration  is  a significant  factor 
for  the  child’s  continued  stay  in  the  foster 
care  system.  It  does  not  absolve  incarcer- 
ated parents  from  doing  their  utmost  to 
participate  in  their  children’s  lives,  Hewko 
emphasized.  “Parents  must  show  that  they 
are  maintaining  a significant  role  in  their 
children’s  lives  and  [delaying  termination] 
must  be  in  the  best  interest  of  the  child,” 
she  stated  in  her  testimony  before  the 
Washington  state  legislature. 

“DSHS  [the  Department  of  Social 
and  Health  Services]  believed  we  were 
creating  a ‘special  class’  of  parent.  They 
were  concerned  that  parental  rights  would 
supersede  the  rights  of  the  child.  But  the 
bill  is  for  parents  who  have  done  everything 
they  can,  but  because  of  barriers  in  the  legal 
and  prison  system,  can’t  access  what  they 
need  for  reunification,”  she  told  Truthout. 
“Like  the  New  York  bill,  this  bill  looks  at 
these  barriers  and  requires  more  time  for  at- 
torneys, social  workers  and  parents  because 
of  these  barriers.  It  allows  parents  to  have 
a fair  chance.” 

“I  don’t  believe  it’s  right  for  every  par- 
ent to  be  given  a continuance  just  because 
they’re  incarcerated,”  agreed  Rochester. 
Remembering  his  own  experiences  trying 
to  navigate  the  child  welfare  system  from 


prison,  he  says,  “I  was  blessed,  but  a lot  of 
parents  aren’t.  They  need  this  bill.” 

Terminating  parental  rights  does  not 
ensure  that  foster  children  will  be  adopted 
into  permanent  homes.  The  U.S.  Depart- 
ment of  Health  and  Human  Services  found 
that,  at  the  end  of  2011,  more  than  104,000 
children  in  foster  care  were  waiting  for  an 
adoptive  family.  The  average  age  of  a child 
awaiting  adoption  was  eight  years  old  and 
the  average  length  of  time  was  two  years. 
Approximately  35%  had  been  in  foster 
care  for  over  three  years.  The  same  report 
found  that  in  2011,  only  50,516  foster 
children  had  been  adopted  - less  than  half 
the  109,456  who  had  been  awaiting  adop- 
tion the  year  before.  And,  in  2011,  more 
than  26,000  youth  aged  out  of  foster  care 
without  a permanent  family.  The  report  did 
not  distinguish  between  youth  in  foster  care 
because  of  parental  incarceration  and  those 
in  care  for  other  reasons. 

Members  of  Washington  Parent  Advo- 
cacy Network  and  Legal  Voice  brought  the 
issue  before  the  Child  Welfare  Advocacy 
Committee.  Noting  the  stigma  against 
parents  who  use  drugs  or  are  incarcerated, 
Hewko  recalled,  “We  did  a lot  of  education 
to  child  welfare  advocates  about  how  the 
incarceration  timeline  bumps  up  against 
the  AS  FA  timeline.” 

Veteran  parents  also  mobilized.  Shayne 
Rochester  has  told  his  story  many  times  to 
galvanize  support  for  SHB1284.  He  recalls, 
“Just  six  days  after  my  release  I found  myself 
in  dependency  court  begging  the  judge  not 
to  take  my  son.  Explaining  that  I tried  to 


do  all  I could  from  prison  but  the  services 
and  resources  were  never  made  available  to 
me. ...The  judge  gave  me  a chance  and  now 
I’ve  been  reunified  with  my  son  for  a year.” 
The  Life  Under  CPS  support  group  held  a 
Valentine’s  Day  event  and  a shamrock  event 
to  both  raise  awareness  and  push  for  action. 
“People  sent  shamrocks  asking  legislators  to 
support  the  bill,”  Rochester  recalled.  “They 
actually  got  form  letters  back  thanking 
them  for  their  concern.” 

Both  Rochester  and  Hegle  have  testi- 
fied about  their  experiences  and  the  bill’s 
importance.  Hegle  has  also  spoken  about 
the  bill,  appearing  on  radio  and  even  speak- 
ing about  it  in  her  college  classes.  Hegle 
received  little  negative  response.  “The  statis- 
tics showing  the  impact  [of  termination]  on 
kids  is  so  strong  that  the  people  I’ve  talked 
to  get  it,”  she  told  Truthout.  “Profession- 
als working  in  the  field  - attorneys,  social 
workers  - get  it.” 

Hewko  agrees.  “A  cultural  shift  is  oc- 
curring. I’ve  met  individual  social  workers 
who  believe  these  changes  need  to  occur.” 

Some  foster  parents  have  also  sup- 
ported a second  chance  for  incarcerated 
parents.  Sue  Lewis  is  a visit  supervisor  for 
the  Department  of  Human  Services  as 
well  as  a foster  parent  who,  in  27  years,  has 
fostered  400  children.  “If  parents  are  incar- 
cerated and  doing  what  they’re  supposed  to 
be  doing,  they  should  be  given  the  chance  to 
do  what  they  gotta  do,”  she  told  Truthout. 
“Just  because  they’re  incarcerated  doesn’t 
mean  that  they  don’t  love  their  children.” 
She  recounts  taking  one  foster  daughter  to 
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WA  Prison  Parents,  Children  (cont.) 


visit  her  mother  in  prison.  “I  left  early  on 
Saturday  morning  to  drive  there  and  visit. 
We  spent  the  night  there  so  she  could  see 
her  mom  twice  - both  Saturday  and  Sun- 
day morning.  The  mom  was  so  excited.  But 
there  aren’t  a lot  of  foster  parents  willing 
to  do  that.” 

About  the  bill,  Lewis  says,  “At  least 
there’s  going  to  be  a chance.  Like  in 
Shayne’s  case,  he  had  a very  short  period  of 
time.  He  was  lucky  and  he’s  now  parenting 
his  kids.  If  he  hadn’t  gotten  out  [of  prison] 
when  he  did,  he  wouldn’t  be  able  to  do  that.” 
As  a foster  parent,  she’s  seen  the  low  re- 
unification rate  of  foster  children  and  their 
birth  parents.  “But,”  she  points  out,  “if  the 
parents  aren’t  participating  [in  visits,  meet- 
ings, other  benchmarks]  because  they’re 
incarcerated,  that’s  a different  story.” 

Not  every  foster  parent  feels  the  same 
way.  Gary  Malkasian,  a foster  parent  and 
founder  of  the  Foster  Care  Justice  Alli- 
ance, testified  against  the  bill  before  the 
Senate  Human  Services  and  Corrections 
Committee.  Hewko  also  reported  receiving 
phone  calls  from  several  foster  and  adoptive 
parents  opposing  the  bill.  “Once  people  saw 
the  bill  and  saw  that  [incarcerated]  parents 
had  to  show  that  they  were  working  to 
maintain  a relationship  with  their  children, 
they  came  around,”  she  said. 

Bill  Becomes  Law 

On  May  8,  2013,  Washington  State 
governor  Jay  Inslee  signed  SHB1284,  or 
the  Children  of  Incarcerated  Parents  bill, 
into  law.  Hewko  credits  the  efforts  of  vet- 
eran parents  in  pushing  the  bill.  For  those 
wanting  to  push  similar  legislation  in  their 
home  states,  she  advises,  “Connect  with 
existing  groups  of  parents  who  have  been 
involved  in  the  system.  What  do  they  wish 
to  see?  Challenge  views  on  how  they’re  seen 
as  parents.” 

Hegle  agrees.  “People  who  have  been 
impacted  by  the  experience  - it’s  so  im- 
portant to  get  down  there  to  testify.  If 
you  can’t  testify  in  person,  write  letters  of 
support  or  call  your  legislators.”  She  also 
points  out  that  having  a network  of  sup- 
portive organizations  was  pivotal  to  the 
bill’s  success.  “There  are  a lot  of  hours  that 
Lillian  Hewko  and  others  put  in.”  The  day 
SHB1284  became  law,  Hegle  said,  “My 
daughter  and  I are  thriving  today  because 


we  had  the  opportunity  to  reunify.  I think 
about  all  the  kids  who  are  going  to  be  able  to 
hug  their  parents  whom  they’ve  been  away 
from  for  a long  time.  And  I’ve  been  able  to 
give  back  to  my  community  because  I’ve  had 
the  opportunity  to  overcome  incarceration 
and  addiction  and  be  with  my  daughter.” 

Both  Shayne  Rochester  and  Lillian 
Hewko  were  present  at  the  signing.  Shortly 
after  meeting  the  governor,  Rochester  told 


On  March  27,  2013,  the  U.S.  Su- 
preme Court  clarified  that  the  scope 
of  the  Federal  Tort  Claims  Act’s  waiver  of 
sovereign  immunity  for  certain  intentional 
torts  committed  by  federal  law  enforcement 
officials  was  not  limited  to  executing  search- 
es, seizing  evidence  or  making  arrests. 

Federal  prisoner  Kim  Millbrook  filed  a 
Federal  Tort  Claims  Act  (FTCA)  suit  in  the 
U.  S.  District  Court  for  the  Western  District 
of  Pennsylvania  that  alleged  negligence, 
assault  and  battery  by  Bureau  of  Prisons 
(BOP)  guards.  He  claimed  that  a guard 
had  sexually  assaulted  him  while  another 
restrained  him  and  a third  guard  kept  watch, 
and  sought  compensatory  damages  due  to 
physical  injuries  he  suffered. 

The  district  court  granted  summary 
judgment  to  the  BOP  defendants  and  the 
Third  Circuit  affirmed  based  on  Pooler  v. 
United  States,  787  F.2d  868  (3d  Cir.  1986). 
Pooler  limited  the  FTCA’s  law  enforcement 
waiver  proviso  to  tortuous  conduct  that 
occurred  during  the  course  of  executing 
a search,  seizing  evidence  or  making  an 
arrest.  The  appellate  court  reasoned  that 
since  Millbrook’s  claims  occurred  outside 
this  narrow  interpretation,  they  must  be 
dismissed.  See:  Millbrook  v.  United  States , 
All  Fed.Appx.  4 (3d  Cir.  2012). 

The  Supreme  Court  granted  review 
and  found  that  the  relevant  portion  of  the 
law  enforcement  proviso  waives  sovereign 
immunity  when  a claim  arises  from  one 
of  six  intentional  torts  (assault,  battery, 
false  imprisonment,  false  arrest,  malicious 
prosecution  or  abuse  of  process)  that  oc- 
cur during  the  acts  or  omissions  of  an 
“investigative  or  law  enforcement  officer.” 
28  U.S.C.  § 2680(h).  The  Court  also  ex- 
amined the  federal  statutes  that  define  an 


Truthout,  “I  was  obviously  blessed  through 
my  whole  process.  Parents  in  prison  need 
more  time  and  special  considerations.  I 
don’t  know  where  myself  or  my  son  would 
be  today  if  I had  lost  him.” 

This  article  was  originally  published  by 
Truthout  (www.truth-out.org)  on  May  11, 
2013.  Copyright,  Truth-out.org.  Reprinted 
with  permission. 


investigative  or  law  enforcement  officer  as 
one  empowered  to  execute  searches,  seize 
evidence  or  make  arrests  for  violations  of 
federal  law. 

In  an  opinion  delivered  by  Justice 
Clarence  Thomas,  the  Supreme  Court 
concluded  that  “executing  a search,  seizing 
evidence,  or  making  an  arrest”  only  referred 
to  the  type  of  person  who  could  be  liable 
under  the  FTCA,  and  did  not  limit  the 
actions  for  which  that  person  could  be 
held  liable. 

The  Court  found  there  was  no  basis 
for  concluding  that  an  investigative  or  law 
enforcement  officer’s  intentional  tort  must 
occur  in  the  course  of  executing  a search, 
seizing  evidence  or  making  an  arrest  in 
order  to  subject  the  United  States  to  li- 
ability under  the  FTCA.  Accordingly,  the 
judgment  of  the  Third  Circuit  was  reversed 
and  the  rulings  in  Pooler  and  Orsay  v.  U.  S. 
Dept,  of  Justice,  289  F.3d  1125  (9th  Cir. 
2002),  which  had  limited  the  scope  of  the 
FTCA’s  law  enforcement  immunity  waiver, 
were  abrogated. 

“By  its  terms,  this  provision  focuses  on 
the  status  of  persons  whose  conduct  may 
be  actionable,  not  the  types  of  activities 
that  may  give  rise  to  a tort  claim  against 
the  United  States.  The  [law  enforcement] 
proviso  thus  distinguishes  between  the  acts 
for  which  immunity  is  waived  (e.g.,  assault 
and  battery),  and  the  class  of  persons  whose 
acts  may  give  rise  to  an  actionable  FTCA 
claim,”  the  Supreme  Court  explained.  “The 
plain  text  confirms  that  Congress  intended 
immunity  determinations  to  depend  on  a 
federal  officer’s  legal  authority,  not  on  a 
particular  exercise  of  that  authority.”  See: 
Millbrook  v.  United  States,  133  S.Ct.  1441 
(2013).  P 


U.S.  Supreme  Court  Reinstates 
BOP  Prisoner's  FTCA  Suit 
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Reprieved  Oregon  Prisoner  Wages  Legal  Fight  to  be  Executed 


AS  PREVIOUSLY  REPORTED  IN  PLN,  ON 

November  22, 2011,  Oregon  Governor 
John  Kitzhaber  imposed  a moratorium  on 
the  death  penalty  for  the  remainder  of  his 
term  in  office.  In  doing  so  he  canceled  the 
scheduled  execution  of  Gary  Haugen,  50, 
who  had  waived  his  appeals  and  asked  to  be 
put  to  death.  [See:  PLN,  Dec.  2012,  p.47]. 

Haugen  initially  praised  Governor 
Kitzhaber’s  decision,  saying  the  news  was 
especially  gratifying  given  that  he  had 
repeatedly  criticized,  at  court  appearances 
and  in  letters,  some  of  the  same  flaws  in 
capital  punishment  that  Kitzhaber  cited 
when  imposing  the  moratorium,  which  the 
governor  said  was  arbitrary,  costly  and  “fails 
to  meet  basic  standards  of  justice.” 

Upon  further  reflection,  however,  Hau- 
gen’s praise  and  gratitude  turned  to  spite.  “I 
feel  he’s  a paper  cowboy.  He  couldn’t  pull 
the  trigger,”  Haugen  said.  Governor  Kit- 
zhaber “basically  pulled  a coward’s  move” 
in  granting  the  reprieve,  he  stated. 

While  Haugen  said  he  agreed  with  the 
moratorium,  he  criticized  the  governor’s 
decision  to  temporarily  stop  executions 
without  implementing  reforms.  “You’re  not 
going  to  execute  people,  but  you’re  going 
to  continue  to  allow  people  to  litigate  in  a 
broken  system?”  he  asked,  referring  to  the 
37  other  prisoners  who  remain  on  Oregon’s 
death  row,  pursuing  their  appeals. 

Haugen  first  said  he  was  unsure  of  his 
next  move,  but  suggested  that  he  might 
again  seek  to  be  executed  if  no  changes 
were  made  with  respect  to  the  state’s  death 
penalty  before  Kitzhaber  leaves  office.  “I 
was  and  am  willing  to  die  for  my  beliefs,” 
he  said,  apparently  without  irony. 

“I’m  going  to  have  to  get  with  some 
serious  legal  experts  and  figure  out  really 
if  I can  do  this,”  Haugen  continued.  “I 
think  there’s  got  to  be  some  constitutional 
violations.  Man,  this  is  definitely  cruel  and 
unusual  punishment.  You  don’t  bring  a guy 
to  the  [lethal  injection]  table  twice  and  then 
just  stop  it.” 

Of  course,  Governor  Kitzhaber  had 
exercised  his  absolute  executive  power 
when  he  imposed  a moratorium  on  all 
executions.  Neither  Haugen  nor  the  angry 
throng  of  prosecutors  and  crime  victims 
who  disagreed  with  that  decision  can  do 
anything  to  reverse  it. 

Or  can  they?  In  March  2012,  Hau- 
gen’s new  lawyer,  former  assistant  attorney 


general  Harrison  Latto,  sent  a letter  to  Kit- 
zhaber contending  that  he  had  exceeded  his 
constitutional  authority  in  issuing  Haugen 
a temporary  reprieve. 

“Mr.  Haugen  does  not  feel  that  you  are 
treating  him  mercifully  by  forcing  him  to 
remain  in  a kind  of  legal  limbo  that  will  last 
for  an  uncertain  period  of  time,  potentially 
as  long  as  seven  years,  at  the  end  of  which 
he  might  or  might  not  be  put  to  death,” 
wrote  Latto.  “Putting  Mr.  Haugen  into  that 
position  against  his  will  is  more  accurately 
described,  in  his  view,  as  cruel  and  unusual 
punishment.  While  you  have  every  right,  of 
course,  to  lead  a campaign  to  repeal  the  death 
penalty  in  Oregon,  Mr.  Haugen  should  not 
be  forced  to  serve  as  a pawn  in  that  effort. 
For  these  reasons,  it  is  Mr.  Haugen’s  intent, 
unless  you  soon  take  some  other  action  that 
is  within  your  constitutional  authority  as 
Governor,  to  ask  the  circuit  court  to  re-issue 
the  death  warrant.” 

Governor  Kitzhaber  was  not  im- 
pressed. “While  the  governor  has  not  yet 
reviewed  the  letter,  his  constitutional  au- 
thority is  clear,”  said  Kitzhaber  spokesman 
Tim  Raphael. 

As  he  had  threatened,  Latto  filed  a mo- 
tion with  the  Marion  County  Circuit  Court, 
requesting  that  Haugen’s  death  warrant  be 
re-issued  and  an  execution  date  set. 

Latto  claimed  that  the  reprieve  granted 
by  Kitzhaber  was  “legally  ineffective  and 
void”  because  it  was  filed  in  court  by  Hau- 
gen’s previous  attorneys,  who  “acted  without 
his  knowledge  or  authorization.” 

“An  act  of  this  importance  cannot  be 
legally  accomplished  by  a lawyer  unless  he 
acts  according  to  the  express  instructions  of 
his  client,”  Latto  argued. 

The  motion  also  asserted  several  direct 
challenges  to  the  validity  of  Kitzhaber’s  re- 
prieve. For  example,  Latto  asserted  that  the 
governor  exceeded  his  authority  by  issuing 
a reprieve  for  an  indefinite  period  of  time, 
arguing  that  it  must  be  granted  for  a specific 
period.  The  reprieve  “is  in  effect  only  while 
you  continue  to  hold  the  office  of  Gover- 
nor,” wrote  Latto,  “which  is  a period  that 
might  end  at  any  time,  with  your  resignation 
or  death,  or  the  expiration  of  your  current 
term  in  office,  or  could  last  until  you  leave 
office  after  your  election  to  a second  term; 
that  is  for  about  another  seven  years.” 

The  motion  cited  additional  grounds, 
including  the  governor’s  lack  of  individu- 


alized decision-making.  “There  is  strong 
legal  authority  supporting  the  idea  that 
pardons,  commutations,  and  reprieves  are 
acts  that  must  be  based  upon  the  Governor’s 
individualized  judgment  that  a particular 
person  deserves  that  relief,”  wrote  Latto. 
“In  Mr.  Haugen’s  case,  you  made  no  such 
judgment.  Your  action,  in  contrast,  is  more 
in  the  nature  of  an  attempted  nullification 
of  a particular  Oregon  law.  The  Governor, 
under  the  Oregon  Constitution,  has  no 
such  power.” 

Asserting  that  a reprieve  is  not  valid 
unless  the  prisoner  accepts  it,  Latto  noted 
that  Haugen  refused  to  accept  it. 

Since  condemned  prisoners  don’t  often 
fight  to  be  executed,  few,  if  any,  precedents 
exist  that  support  Haugen’s  position.  In  fact, 
the  closest  example  appears  to  be  Illinois 
Governor  Jim  Edgar’s  1996  commutation 
of  the  death  sentence  of  Guinevere  Garcia, 
who  opposed  clemency  requests  made  by 
anti-death  penalty  groups.  Unlike  Haugen, 
however,  Garcia  did  not  reject  the  commu- 
tation once  it  was  granted,  according  to  the 
Death  Penalty  Information  Center. 

“I  don’t  have  a slam-dunk  case,”  Latto 
admitted.  Still,  “as  a lawyer,  I’m  challenged 
and  stimulated  by  interesting  legal  issues. 
And  I consider  this  to  be  very  interesting 
and  challenging.”  Haugen’s  greatest  ally 
appears  to  be  Marion  County  District  At- 
torney Walt  Beglau,  the  prosecutor  who 
convinced  a jury  to  sentence  him  to  death. 

Within  two  weeks  of  the  filing  of 
Haugen’s  motion,  the  Oregon  Department 
of  Justice  (ODOJ)  moved  to  allow  Gov- 
ernor Kitzhaber  to  intervene  as  a party  in 
Haugen’s  criminal  case.  The  ODOJ  sought 
to  defend  Kitzhaber’s  reprieve  because  “it 
appears  that  the  district  attorney  intends 
to  appear  but  not  defend  the  Governor’s 
actions.” 

“We  certainly  respect  the  governor 
and  his  authority,”  explained  Beglau.  “We 
simply  disagree.  So  I’m  not  in  a position  to 
be  able  to  defend  that  legal  position.”  As 
he  sees  it,  Haugen  has  a viable  argument 
in  contending  that  the  governor’s  reprieve 
is  “legally  ineffective,”  since  Haugen  has 
refused  to  accept  it. 

“That’s  the  legal  issue  that  needs  to  be 
explored  in  a court  of  law,”  Beglau  stated. 
“That  really  is  the  central  issue.” 

To  say  this  case  is  unique  is  an  under- 
statement. The  governor  would  rarely,  if 


June  2013 


30 


Prison  Legal  News 


ever,  have  a role  in  a criminal  case,  and  no 
Oregon  governor  has  ever  halted  the  execu- 
tion of  a condemned  prisoner  who  wants  to 
be  put  to  death. 

On  August  3,  2012,  Circuit  Court 
Senior  Judge  Timothy  Alexander  held  that 
Haugen  could  reject  the  reprieve,  and  said 
a hearing  to  set  an  execution  date  would 
be  scheduled  “as  soon  as  this  decision  is 
final.” 

“My  decision  ...  is  not  intended  to  be 
a criticism  of  Governor  Kitzhaber  or  the 


views  he  has  expressed.. ./’Alexander wrote. 
“[But]  I’m  required  to  set  aside  my  personal 
views  and  decide  this  case  on  its  merits  and 
the  law.”  He  held  that  while  a reprieve  does 
not  have  to  be  for  a specified  period  of  time, 
a prisoner  can  choose  to  reject  it. 

The  state  appealed,  and  on  March  14, 
2013  the  Oregon  Supreme  Court  heard  ar- 
guments in  the  case,  on  the  issue  of  whether 
a governor’s  reprieve  requires  the  consent  of 
the  condemned  prisoner. The  Court  has  not 
yet  issued  a ruling. 


Haugen  was  sentenced  to  death  in 
2007  for  killing  another  prisoner  while  he 
was  serving  a life  sentence.  Oregon  voters 
have  repealed  the  death  penalty  twice  and 
legalized  it  twice,  and  it  was  once  struck 
down  by  the  state  Supreme  Court  before 
being  reinstated  in  1984.  Only  two  execu- 
tions have  taken  place  in 
time. 

Sources:  The  Oregonian,  Statesman  Journal, 
www.hujjingtonpost.  com 
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Eighth  Circuit:  Heck  Bars  False  Imprisonment  Claim 


In  an  April  19,  2012  decision,  the 
Eighth  Circuit  Court  of  Appeals  agreed 
with  a federal  district  court  that  Heck  v. 
Humphrey,  512  U.S.  477  (1994)  [PLN, 
Sept.  1994,  p.12]  barred  a Minnesota 
prisoner’s  claim  that  prison  officials  unlaw- 
fully confined  him  for  375  days  beyond  his 
supervised  release  eligibility  date. 

In  2002,  Brian  Lee  Marlowe  pleaded 
guilty  to  first-degree  criminal  sexual  conduct 
and  was  sentenced  to  108  months  in  prison, 
including  a term  of  supervised  release. 

Several  months  before  Marlowe’s  De- 
cember 6,  2007  supervised  release  date,  he 
was  designated  a level  two  predatory  sex  of- 
fender; this  required  that  he  serve  “intensive 
supervised  release  ...  [and]  a standard  condi- 
tion of  intensive  supervised  release  is  that  the 
offender  live  in  a residence  approved”  by  the 
Department  of  Corrections  (DOC). 

Prior  to  Marlowe’s  supervised  release 
date,  he  and  his  prison  case  manager  were 
unable  to  find  a suitable  post-release  resi- 
dence. Marlowe  was  assigned  a supervising 
agent  who  picked  him  up  at  the  prison  on 
his  supervised  release  date.  “Marlowe  used 
the  agent’s  cell  phone  to  make  a last  attempt 
to  find  a residence.  When  Marlowe  was 
unable  to  find  one,  the  supervising  agent 
took  him  to  the  county  jail  and  explained 
that  his  supervised  release  would  likely  be 


revoked  if  he  did  not  locate  housing  within 
a few  weeks.” 

Less  than  two  weeks  later,  a DOC  officer 
conducted  a revocation  hearing  and  “deter- 
mined that  Marlowe  was  violating  a condition 
of  his  supervised  release  because  he  was  not 
living  in  approved  housing  and  revoked  his 
release.  The  officer  informed  Marlowe  that 
his  supervised  release  would  be  reinstated  if 
he  were  to  find  approved  housing.” 

In  February  2008,  Marlowe  filed  a peti- 
tion for  writ  of  habeas  corpus  in  state  district 
court,  arguing  that  he  was  being  unlawfully 
incarcerated  beyond  his  supervised  release 
date.  The  district  court  denied  relief.  The 
Minnesota  Court  of  Appeals  affirmed,  but 
remanded  and  instmcted  the  DOC  to  “con- 
sider restructuring  Marlowe’s  release  plan”  and 
to  “seek  to  develop  a plan  that  can  achieve 
Marlowe’s  release  from  prison  and  placement 
in  a suitable  and  approved  residence....”  See: 
State  ex  rel  Marlowe  v.  Fabian,  755  N.W.2d 
792  (Minn.  Ct.  App.  2008).  A residence  was 
eventually  located  and  Marlowe  was  finally 
released  on  December  16, 2008. 

He  then  filed  suit  in  federal  court, 
alleging  that  he  was  improperly  confined 
for  375  days  beyond  the  date  he  became 
eligible  for  supervised  release.  The  district 
court  granted  the  defendants’  motion  for 
summary  judgment,  finding  that  Mar- 


lowe’s claims  were  barred  by  Heck. 

Marlowe  appealed  and  the  Eighth 
Circuit  affirmed,  rejecting  his  argument 
that  the  remand  of  his  state  habeas  corpus 
petition  by  the  Minnesota  Court  of  Ap- 
peals satisfied  Heck’s  favorable  termination 
rule.  “The  court  of  appeals  decision  did 
not  invalidate  the  Department’s  ongoing 
imprisonment  of  Marlowe,”  the  Eighth 
Circuit  wrote.  “It  did  not  hold  that  any  por- 
tion of  his  incarceration  had  been  unlawful, 
and  it  allowed  the  Department  to  continue 
to  incarcerate  him  until  he  met  all  the  con- 
ditions of  his  supervised  release.” 

Although  Marlowe  attempted  to  argue 
that  he  had  “satisfied  the  ‘spirit’  of  Heck  by 
first  bringing  his  claim  in  a state  habeas 
proceeding,”  the  Court  of  Appeals  was  not 
convinced.  “[A]  plaintiff  has  no  cause  of 
action  under  § 1983  for  damage  claims  for 
unlawful  imprisonment  until  he  shows  that 
the  challenged  incarceration  was  ‘reversed, 
expunged,  invalidated,  or  impugned  by  the 
grant  of  a writ  of  habeas  corpus,”’ the  Court 
noted.  Thus,  the  judgment  of  the  district  court 
was  affirmed.  See:  Marlowe  v.  Fabian,  676 
F.3d  743  (8th  Cir.  2012),  cert,  denied.  PI 
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CCA  Pays  $100,000  after  Exiting 
Contract  to  Operate  Florida  Jail 


A MEDIATION  AGREEMENT  BETWEEN 

Corrections  Corporation  of  America 
(CCA)  and  Hernando  County,  Florida  has 
resolved  a dispute  over  $1.86  million  after 
CCA  and  the  county  ended  their  contract 
for  operation  of  the  Hernando  County 
Detention  Center  (HCDC),  which  CCA 
had  managed  for  22  years. 

When  the  county  declined  to  renew  the 
HCDC  contract  in  August  2010,  the  Her- 
nando County  Commission  withheld  a final 
$1.86  million  payment  to  CCA.  With  the 
sheriff  taking  over  operation  of  the  jail,  a dis- 
pute arose  about  inventory  inside  the  facility 
and  how  much  money  CCA  owed  for  failing 
to  properly  maintain  the  jail.  The  HCDC  had 
rusty  doors,  cracks  in  the  walls  and  floors,  and 
water  damage  from  roof  leaks. 

The  county  paid  for  an  engineering 
report  that  determined  it  would  take  $14.9 
million  in  repairs  and  remodeling  to  bring 
the  jail  up  to  acceptable  standards.  The  re- 
port found  that  CCA  was  responsible  for 
about  $1  million  of  deferred  maintenance 
at  the  facility.  Negotiations  between  the 
county  and  CCA  were  unsuccessful,  and 
CCA  filed  suit  seeking  the  final  payment 
withheld  by  the  county. 

“The  actual  amount  of  the  dispute  was 
considerably  smaller”  then  the  $1.86  million 
payment  that  was  held  back,  acknowledged 
assistant  county  attorney  Jon  Jouben.  The 
mediation  agreement,  approved  by  the 
County  Commission  on  February  17, 
2012,  specified  that  $100,000  would  go  to 
the  county  with  the  rest  of  the  payment, 
which  had  been  held  by  the  federal  court 
overseeing  the  litigation,  going  to  CCA.  A 
final  judgment  entered  on  March  5,  2012 
stated  that  each  party  would  pay  their  own 
attorney’s  fees  and  costs. 

“In  any  successful  mediation,  neither  side 
gets  exactly  what  they’re  looking  for, ’’saidjou- 
ben.  “It  was  the  best  outcome  we  could  hope 
for  under  the  circumstances,”  added  County 
Commissioner  Dave  Russell.  See:  CCA  v. 
Hernando  County, U.S.D.C.  (M.D.  Fla.),  Case 
No.  8:10-cv-02182-RAL-EAJ. 

CCA  had  experienced  a number  of 
problems  while  operating  the  Hernando 
County  jail,  including  three  prisoner  suicides 
within  a 3 -month  period  plus  multiple  es- 
capes. About  half  of  CCA’s  employees  were 
not  state  certified;  some  were  found  to  have 


falsified  cell  check  logs,  and  at  least  two  were 
charged  with  abusing  prisoners,  one  was 
charged  with  assisting  in  an  escape  attempt 
and  one  pleaded  guilty  to  engaging  in  sexual 
misconduct  with  a 17-year-old  detainee. 

When  the  county  took  over  the 
HCDC,  most  of  CCA’s  177  employees  at 
the  jail  applied  to  retain  their  jobs.  Only 
45  were  hired.  According  to  Sheriff’s 
Office  Major  Michael  Page,  most  failed 
background  checks  or  didn’t  meet  hiring 
standards. “Frankly, ”he  said, “I  don’t  under- 
stand why  a few  of  them  weren’t  in  jail.” 

According  to  county  officials,  in  the 
first  year  after  ending  the  contract  with 
CCA  the  county  spent  $1  million  less  to 


In  April  2013, two  professors  at  Temple 
University  in  Philadelphia  released  a 
study,  titled  “Cost  Analysis  of  Public  and 
Contractor  Operated  Prisons,”  that  alleged 
financial  savings  through  prison  privatiza- 
tion and  equal  or  better  performance  by 
private  prison  companies. 

According  to  an  April  29,  2013  press 
release  issued  by  Temple  University,  the 
study  lauding  the  benefits  of  prison  priva- 
tization was  funded  by  “members  of  the 
private  corrections  industry.”  However,  the 
research  study  itself,  produced  by  Temple’s 
Center  for  Competitive  Government,  did 
not  disclose  that  it  was  funded  by  private 
prison  firms  - including  CCA,  the  GEO 
Group  and  MTC. 

Further,  the  authors  of  the  study, 
Professors  Simon  Hakim  and  Erwin  A. 
Blackstone,  submitted  editorials  regarding 
the  results  of  their  research  that  were  pub- 
lished by  newspapers  in  Oklahoma,  Maine, 
Florida  and  Kentucky.  Three  of  those  four 
editorials  likewise  did  not  mention  their 
study’s  private  prison  funding  source. 

Nor  did  Professors  Hakim  and  Black- 
stone  disclose  that  they  have  a predisposition 
to  favor  the  private  sector,  as  they  both  have 
previously  advocated  for  privatization  of 
government  services,  including  privatizing 
certain  police  functions. 


operate  the  HCDC.  “We  have  saved  a 
tremendous  amount  of  money  with  the 
sheriff  coming  in  and  running  the  jail,” 
stated  County  Commissioner  John  Druz- 
bick.  “The  cost  is  substantially  lower  than 
with  CCA.” 

CCA  spokesman  Steve  Owen  said  the 
company  was  “proud”of  its  partnership  with 
Hernando  County  - presumably  until  the 
county  decided  not  to  renew  its  contract 
and  withheld  funds  due  to  CCA’s  failure  to 
properly  maintain  the  jail,  leading  CCA  to 
sue  the  county  in  federal  court.  PI 

Sources:  www.tampabay.com , Hernajido 
Today,  www.baynews9.com 


“Any  published  or  publicly  released 
research  should  identify  all  sources  of  fund- 
ing in  support  of  that  research,”  said  Prof. 
Edward  L.  Queen,  J.D.,  Director  of  Lead- 
ership Education  at  the  Emory  University 
Center  for  Ethics.  “Especially  any  sources 
of  funding  that  produce  or  could  produce 
a conflict  of  interest.” 

Prof.  Charles  Scott,  former  director  of 
Vanderbilt  University’s  Center  for  Ethics, 
agreed,  stating,  “An  academic  paper  presents 
itself  as  providing  objective  knowledge.  If  that 
paper  and  research  are  funded  by  a for-profit 
business,  then  it  is  an  ethical  obligation  of  the 
authors  to  reveal  that  source  of  funding.”  He 
indicated  that  identifying  the  funding  source 
in  a press  release,  but  not  in  the  study  itself, 
would  be  ethically  inadequate. 

In  an  email  sent  to  the  Nashville  Post, 
which  had  published  an  article  about  the 
inadequate  disclosure  of  the  Temple  study’s 
source  of  funding,  Professors  Hakim  and 
Blackstone  retorted,  “We  are  always  com- 
pletely transparent  about  funding.  This  is  the 
normal  course  of  action  for  working  papers. 
When  it’s  formally  published,  we  will  yet 
again  disclose  the  funding....  We  feel  strongly 
that  our  work  has  been  and  will  continue  to 
be  handled  transparently  and  ethically.” 

The  Temple  research  is  the  latest  in 
a series  of  studies  and  reports  that  have 
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received  funding  from  the  private  prison 
industry.  For  example,  a 2008  study  by  Van- 
derbilt University,  which  found  cost  savings 
through  a dual  public  and  private  prison 
system,  was  partially  funded  by  CCA  and 
the  Association  for  Private  Correctional 
and  Treatment  Organizations  (APCTO),an 
industry  trade  group  that  represents  private- 
sector  companies  and  organizations  that 
provide  corrections  and  treatment  services. 
According  to  its  website,  APCTO’s  found- 
ing members  include  “the  major  correctional 
firms  that  design,  construct,  finance,  and 
manage  correctional  secure  facilities.” 

Other  research  studies  with  favorable 
findings  related  to  prison  privatization  have 
been  produced  by  the  Reason  Foundation, 
a libertarian  think-tank  that  is  pro-priva- 
tization. Although  the  Reason  Foundation 
receives  funding  from  the  private  prison 
industry  - CCA  was  included  in  Reason’s 
2009  donor  list  as  a Gold  level  supporter 
while  GEO  Group  was  listed  as  a Platinum 
level  supporter  - Reason  typically  does  not 
acknowledge  such  funding  in  its  articles, 
reports  or  research  related  to  prison  priva- 
tization. [See:  PLN,  June  2010,  p. 16]. 

Additionally,  an  article  published  in  the 
Harvard  Law  Review  in  May  2002  claimed 
favorable  results  from  prison  privatization 
but  failed  to  mention  that  the  author,  Al- 
exander Volokh,  was  previously  employed 
as  a policy  analyst  for  the  Reason  Public 
Policy  Institute  - a division  of  the  Reason 
Foundation.  Volokh  was  an  adjunct  scholar 
for  the  Reason  Foundation  at  the  time  he 
published  his  law  review  article. 

“Private  prison  companies  tend  to  fund 
research  that  - unsurprisingly  - finds  favor- 
able outcomes  or  benefits  from  their  business 
model  of  for-profit  incarceration,”  noted 
PLN  managing  editor  Alex  Friedmann,  who 


also  serves  as  president  of  the  Private  Correc- 
tions Institute  (PCI),  a non-profit  watchdog 
group  that  opposes  prison  privatization. 
“There  apparently  is  no  shortage  of  academ- 
ics who  are  willing  to  sell  out  to  the  private 
companies  that  fund  their  studies,  and  who 
are  willing  to  deliver  the  desired  results. This 
is  basically  bought-and-paid-for  research, 
which  private  prison  firms  then  reference 
in  their  promotional  materials.” 

CCA  has  cited  the  Temple  research 
study  in  its  2013  investor  presentation  and 
promoted  the  study  using  Twitter,  while 
GEO  Group  posted  information  about  the 
study  on  its  website. 

Previously,  in  the  1990s,  much  of  the 
research  on  the  private  prison  industry  was 
produced  by  Professor  Charles  Thomas, 
director  of  the  Private  Corrections  Project 
at  the  University  of  Florida.  It  was  sub- 
sequently discovered  that  Thomas  owned 
stock  in  the  private  prison  companies  he 
was  studying,  sat  on  the  board  of  Prison 
Realty  Trust  - a CCA  spin-off  - and  had 
been  paid  13  million  by  Prison  Realty/ 
CCA.  Thomas  retired  from  his  University 
position  after  those  conflicts  became  known 
and  was  fined  $20,000  by  the  Florida  Com- 
mission on  Ethics.  [See:  PLN,  Dec.  2004, 
p.19;  Feb.  1999,  p.10]. 

“It  is  remarkable  how  research  stud- 
ies that  are  funded  by  private  prison  firms 
frequently  find  cost  savings  or  other  ben- 
efits through  prison  privatization,  while 
research  that  does  not  receive  industry 
funding  - such  as  a recent  report  by  the 
Arizona  Auditor  General’s  office  - usually 
find  no  such  benefits,”  said  Friedmann,  a 
former  prisoner  who  served  six  years  at  a 
CCA-operated  prison  in  the  1990s.  “In 
fact,  I’m  unaware  of  any  research  funded 
by  private  prison  companies  that  has  failed 


to  find  favorable  outcomes  with  respect  to 
prison  privatization.” 

A September  2010  report  by  Arizona’s 
Office  of  the  Auditor  General  determined 
that  privately-managed  prisons  housing 
both  minimum-  and  medium-security  pris- 
oners were  more  expensive  to  operate  than 
state  prisons,  after  adjusting  for  comparable 
costs.  [See:  PLN,  July  2012,  p.45]. 

Then  again,  government  agencies  that 
study  private  prisons  do  not  receive  funding 
from  private  prison  companies,  which  have 
a vested  interest  - as  well  as  an  apparent 
conflict  of  interest  - when  they  pay  for  such 
research  themselves.  FI 

Sources:  PCI  press  release  (May  22,  2013), 
www.eurekalert.org,  Nashville  Post,  www. 
apcto.org 
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New  York  DOCCS  Settles  Statewide 
PLN  Censorship  Suit  for  $1 55,000 

by  Alex  Friedmann 


The  New  York  State  Department  of 
Corrections  and  Community  Supervi- 
sion (NYDOCCS)  has  settled  a federal 
lawsuit  filed  by  Prison  Legal  News  that 
challenged  the  censorship  of  PLN’s  month- 
ly publication,  books  and  correspondence  at 
New  York  prisons  statewide. 

PLN  claimed  in  its  complaint,  filed 
in  the  U.S.  District  Court  for  the  South- 
ern District  of  New  York  on  October 
11,  2011,  that  the  NYDOCCS  had  an 
“unconstitutional  policy  of  prohibiting 
inmates  from  receiving  any  and  all  books, 
magazines,  letters  and  postcards  distributed 
by  Plaintiff,  including  letters  from  Plain- 
tiff’s attorney...,”  which  “deprives  Plaintiff, 
as  well  as  its  subscribers,  of  important 
First  Amendment  rights  and  serves  no 
neutral,  legitimate  penological  purpose.” 
PLN  argued  that  beginning  in  2009,  the 
NYDOCCS  had  placed  its  publication  on 
a list  of  “disapproved  vendors”because  PLN 
accepts  payments  for  subscription  and  book 
orders  in  the  form  of  postage  stamps,  and 
publishes  advertisements  for  alternative 
prison  phone  services,  both  of  which  are 
against  NYDOCCS  policy.  PLN  editor 
Paul  Wright  called  these  justifications  “pre- 
textual."  [See:  PLN,  Nov.  2011,  p. 12]. 

PLN  filed  suit  as  a last  resort  after 
repeatedly  contacting  the  NYDOCCS 
and  requesting  that  state  prison  officials 
stop  their  unconstitutional  censorship 
of  PLN’s  publications  and  books.  Those 
requests  were  ignored  or  denied. 
On  January  27, 2012,  less  than  four  months 
after  PLN’s  lawsuit  was  filed,  the  NY- 
DOCCS issued  a memo  to  all  state  prison 
superintendents.  The  memo  stated  that  while 
PLN  and  other  publications  accept  stamps 
as  payment  and  include  ads  for  services  that 
violate  NYDOCCS  policy,  “Rather  than 
barring  the  introduction  of  these  publica- 
tions altogether  or  attempting  to  redact  or 
remove  all  such  objectionable  advertisements 
from  each  publication,  correctional  facilities 
are  to  include,  along  with  each  publication,” 
a notice  warning  prisoners  that  they  are 
subject  to  disciplinary  action  if  they  violate 
NYDOCCS  rules  related  to  postage  stamps 
and  phone  services. 

The  memo  also  stated  that  “If  a pub- 


lisher was  added  to  a disapproved  vendor 
list  based  solely  upon  the  presence  of  the 
aforesaid  objectionable  advertisements  in 
its  publication,  the  publisher  should  be 
removed  from  that  list  at  this  time.”  As  a 
result  of  the  memo,  PLN’s  monthly  publica- 
tion and  books  were  once  again  allowed  into 
NYDOCCS  facilities  statewide. 

“In  my  opinion,  the  state  responded  in 
a responsible  and  direct  manner,”  said  PLN 
attorney  Elmer  R.  Reach.  “They  changed 
regulations  because  of  our  case.  That’s  a 
pretty  big  deal.” 

A settlement  was  reached  on  Novem- 
ber 9, 2012,  with  the  NYDOCCS  agreeing 
to  pay  175,000  in  damages  and  $80,000 
in  PLN’s  attorney  fees  and  costs.  The  de- 
fendants admitted  no  liability  as  part  of 
the  settlement.  Following  a lengthy  delay 
and  a demand  letter  submitted  by  PLN, 
the  state  paid  the  $155,000  settlement  in 
May  2013. 

“Although  we’re  glad  that  New  York 
prison  officials  changed  their  practices  and 
are  allowing  PLN  into  state  prisons  again, 
we  are  concerned  that  some  mailroom  staff 
will  continue  to  censor  our  publication  and 
book  orders,”  Paul  Wright  said.  “Therefore, 
it’s  important  for  prisoners  to  let  us  know 


TransCor  America, LLC,  a for-profit 
prisoner  transportation  company  and 
subsidiary  of  Corrections  Corporation  of 
America,  may  be  held  liable  for  punitive 
damages  if  it  is  found  responsible  for  the 
death  of  a prisoner  who  died  while  being 
transported  in  a TransCor  van. 

U.S.  District  Court  Judge  James  F. 
Holderman,  Chief  Judge  for  the  Northern 
District  of  Illinois,  wrote  in  a March  29, 
2012  ruling  that  while  federal  prisoner 
Joseph  Curtis,  66,  had  died  during  a trip 
from  a prison  in  Kansas  to  a facility  in 
Indiana,  actions  taken  by  TransCor  staff  at 
the  company’s  headquarters  in  Tennessee 
made  the  application  of  that  state’s  punitive 


about  any  continuing  censorship  problems 
involving  Prison  Legal  News  and  the  NY- 
DOCCS.” 

PLN  was  represented  by  Amsterdam, 
New  York  attorney  Elmer  R.  Reach  III  and 
Human  Rights  Defense  Center  general 
counsel  Lance  Weber.  See:  Prison  Legal 
News  v.  Lf?f?,U.S.D.C.  (S.D.  NY),  Case  No. 
7:ll-cv-07118-VLB-LMS. 

New  York  is  the  10th  state  in  which 
PLN  has  obtained  a court  order  or  con- 
sent decree  or  entered  into  a settlement 
agreement  in  lawsuits  challenging  uncon- 
stitutional censorship  by  prison  officials;  the 
other  states  include  Washington,  Oregon, 
California,  Nevada,  Kansas,  Alabama,  Vir- 
ginia, Michigan  and  Massachusetts.  [See: 
PLN,  Nov.  2010,  p.46;  May  2010,  p.8]. 

Only  one  other  state  - Florida  - censors 
PLN  statewide,  and  a lawsuit  challenging 
that  censorship  is  scheduled  to  go  to  trial 
in  federal  court  in  August  2013.  Pi 

Note:  If  New  York  state  prisoners  are  aware  of 
censorship  of  PLN’s  monthly  publication,  cor- 
respondence or  book  orders  by  the  NYDOCCS, 
they  should  contact  us  with  details  at:  Prison 
Legal  News,  Attn:  NY  Censorship,  P.O.  Box 
1151,  Lake  Worth,  FL  33460. 


damages  statute  appropriate. 

According  to  the  district  court’s  recita- 
tion of  facts  in  the  case,  on  June  23, 2009, 
a TransCor  van  with  a non-working  air 
conditioner  in  the  prisoners’  compartment 
picked  up  Curtis  at  USP  Leavenworth  and 
took  him  and  several  other  prisoners  on  a 
circuitous  route  through  Kansas,  Missouri 
and  into  Illinois  before  heading  to  USP 
Terre  Haute  in  Indiana. 

Curtis,  who  was  serving  a 60-month 
sentence  for  possession  of  child  pornogra- 
phy, died  in  the  unairconditioned  TransCor 
van  due  to  heatstroke.  The  outside  tempera- 
ture on  the  day  he  died  reached  95  degrees; 
records  do  not  indicate  how  hot  it  was  in 
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the  van.  At  one  point,  during  a McDonald’s 
meal  stop,  Curtis  reportedly  had  foam 
coming  out  of  his  mouth  and  white  mucus 
coming  out  of  his  nose.  His  son,  Brett  Lee 
Curtis,  filed  suit  in  Illinois  state  court  and 
the  case  was  removed  to  federal  court. 

According  to  the  complaint,  employees 
at  TransCor’s  headquarters  were  advised 
early  in  the  morning  on  the  day  of  the 
incident  that  the  vehicle’s  air  conditioner 
was  not  working,  but  ordered  the  drivers 
to  continue  the  trip  anyway. 

The  lawsuit  alleged  that  other  prisoners 
informed  the  TransCor  drivers  that  Curtis 
was  in  distress  due  to  heat  exposure,  but  the 
drivers  ignored  them.  The  suit  further  con- 
tended the  drivers  did  not  immediately  call 
911  when  they  first  recognized  that  Curtis 
needed  medical  attention,  due  to  a company 
policy  that  required  them  to  first  contact 
headquarters.  Even  then,  TransCor  opera- 
tions director  Charles  Westbrook  allegedly 
directed  the  drivers  to  deliver  Curtis  to  the 
prison  instead  of  a hospital.  An  autopsy 
listed  heatstroke  as  Curtis’  cause  of  death, 
which  was  designated  a homicide. 

Numerous  documents  introduced 
as  evidence  in  pretrial  proceedings  were 
deemed  “significant”  by  Judge  Holderman 
in  his  decision  to  allow  the  application  of 
Tennessee  punitive  damages  law  in  the  case, 
including  records  showing  that  TransCor 
did  not  properly  inspect  its  vehicles  between 
trips  - many  of  them  long,  interstate  journeys 
- as  well  as  a letter  from  TransCor  CEO  J. 
Stephen  Kennedy  that  praised  the  conduct 
of  the  employees  involved  in  the  handling  of 
the  trip  that  resulted  in  Curtis’  death. 

Judge  Holderman  found  that  Tennes- 
see law  “has  the  strongest  connection  to 
the  facts  and  circumstances  of  this  case  as 
it  relates  to  the  imposition  of  punitive  dam- 
ages, given  that  Tennessee  was  both  the  site 
of  at  least  some  of  the  alleged  misconduct 
and  is  site  of  TransCor’s  headquarters.”  He 
rejected  TransCor’s  attempt  to  have  Illinois 
or  Indiana  law  applied  to  the  question  of 
punitive  damages  by  noting  that  “[t]he  loca- 
tion of  the  injury  was  somewhat  fortuitous 
in  that  Joseph  had  no  choice  as  to  how 
and  when  he  was  transported  or  where  he 
became  ill.”  See:  Curtis  v.  TransCor  America, 
U.S.D.C.  (N.D.  111.),  Case  No.  l:10-cv- 
04570;  2012  WL  1080116. 

Following  the  district  court’s  order, 
the  court  issued  a published  ruling  on  June 
28,  2012  that  1)  permitted  the  plaintiff 
to  pursue  punitive  damages  at  trial  - a 


decision  that  had  not  been  reached  in  its 
earlier  order  - and  2)  applied  Illinois  law 
as  to  the  determination  of  compensatory 
damages.  See:  Curtis  v.  TransCor  America, 
877  F.Supp.2d  578  (N.D.  111.  2012).  The 
case  is  scheduled  for  trial  on  October  21, 
2013  and  remains  pending,  with  the  court 
encouraging  the  parties  to  engage  in  settle- 
ment discussions. 

This  is  not  the  first  time  TransCor 
has  been  sued  for  mistreating  prisoners. 
In  2002,  the  company  paid  $5  million  to 
settle  a case  involving  the  rape  of  a female 
prisoner.  [See:  PLN,  Sept.  2006,  p.l].  A 
2005  lawsuit  in  the  U.S.  District  Court  for 
the  District  of  South  Dakota  alleged  that 
prisoners  were  chained  to  a bench  for  up 
to  23  hours  a day  during  a long  trip,  with 
little  access  to  water  or  bathroom  facilities 
for  up  to  12  hours  at  a time. 

And  in  February  2010,  a federal  law- 
suit against  TransCor  involving  claims  by 
prisoners  who  were  transported  in  restraints 
for  more  than  24  hours  was  certified  as  a 
class-action.  [See:  PLN, March 2011, p. 34]. 
However,  the  district  court  granted  partial 
summary  judgment  in  favor  ofTransCor  as 
to  the  class  claims  on  August  8, 2012;  the 
claims  of  the  named  plaintiffs  later  settled 
under  confidential  terms.  See:  Schilling  v. 
TransCor  America,  U.S.D.C.  (N.D.  Cal.), 
Case  No.  3:08-cv-00941-SI. 

A related  class-action  suit,  which  raises 
claims  similar  to  those  in  Schilling  on  behalf 
of  prisoners  transported  by  TransCor  for 
more  than  59  hours,  was  filed  in  federal 
court  on  April  8,2013  and  remains  pending. 
See:  Cedilla  v.  TransCor  America,  U.S.D.C. 
(N.D.  Cal.),  Case  No.  4:13-cv-01580- 
YGR.F1 

Additional  source:  www.courthousenews.com 
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Sixth  Circuit  Reverses  Dismissal  of  Prisoner's 
Sexual  Orientation  Discrimination  Suit 


The  Sixth  Circuit  Court  of  Appeals 
has  reversed  a district  court’s  dismissal 
of  a prisoner’s  lawsuit  alleging  discrimina- 
tion based  on  his  sexual  orientation. 

Ricky  Davis,  a gay,  insulin-dependent 
diabetic  Michigan  state  prisoner,  was 
screened,  medically  cleared  and  hired  by  an 
ofF-site  public-works  program. 

He  was  the  only  openly  gay  participant 
in  the  program,  and  contended  that  work 
crew  supervisors  treated  him  differently 
than  other  prisoners  due  to  his  sexual  ori- 
entation. Guards  “did  not  want  to  strip 
search  him  because  he  was  a homosexual 
and  ...  they  would  make  ‘under  the  breath’ 
remarks  when  selected  to  do  so. ’’The  guards 
also  ridiculed,  belittled  and“ma[d]e  a spec- 
tacle” of  him. 

Other  insulin-dependent  diabetics 
participated  in  the  public-works  program, 
and  supervisors  were  given  honey  packets  to 
remedy  problems  related  to  low  blood  sugar. 

When  Davis  complained  of  low  blood 
sugar  on  December  2, 2009,  a guard  refused 
to  directly  hand  him  a honey  packet  due  to 
“animus  toward  or  discomfort  with  him  as 
an  openly  gay  man. ’’The  guard  instead  had 
another  prisoner  give  Davis  the  packet. 

Davis  was  fine  after  consuming  the 
honey,  but  supervisors  ordered  him  to  see 
a nurse.  His  blood  sugar  levels  were  normal 
and  the  nurse  determined  “that  the  episode 
had  been  a ‘false  alarm.’”  Even  so,  prison 
health  unit  manager  Scharfnaar  ordered 
Davis  to  be  removed  from  the  public- 
works  program.  She  claimed  he  was  being 
removed  because  he  was  diabetic  and  she 
“wasn’t  going  to  be  responsible  if  something 
happened  to  [Davis]  while  [he  was]  out  on 
work  assignment.” 

Davis  filed  a grievance  alleging  “that 
the  public-works  officers  persuaded  Scharf- 
naar to  use  concerns  about  his  diabetic 
condition  as  a pretext  for  removing  him 
from  the  public-works  program.”  He  also 
claimed  “that  other  similarly  situated  non- 
homosexual, insulin-dependent  diabetic 
inmates  were  allowed  to  continue  working 
in  the  public-works  program.”  Prison  of- 
ficials denied  his  grievance. 

Davis  then  filed  suit,  claiming  he  was 
removed  from  the  work  program  due  to  his 
sexual  orientation  in  violation  of  the  Equal 
Protection  Clause  of  the  14th  Amendment. 


On  initial  screening  under  42  U.S.C.  § 
1997e(c)  and  28  U.S.C.  §§  1915(e)(2)  and 
1915A,  the  district  court  dismissed  his  law- 
suit, holding  that  1)  since  he  had  failed  to 
identify  other  similarly-situated  prisoners, 
his  equal  protection  claim  “failed  under  a 
rational  basis  review,”  and  2)  his  claim  was 
barred  by  Engquist  v.  Oregon  Department  of 
Agriculture , 553  U.S.  591,  603-05  (2008). 

Davis  appealed  and  the  Sixth  Circuit 
reversed,  holding  that  he  had  “alleged  facts 
that,  taken  as  true,  state  a plausible  claim 
that  the  defendants  removed  him  from  the 
public-works  program  because  of  an  anti- 
gay animus.”  Therefore,  the  district  court’s 
dismissal  of  the  case  for  failure  to  state  a 
claim  was  improper. 

“Even  if  Davis  had  failed  to  include 
allegations  about  similarly-situated  pris- 
oners,” the  Court  of  Appeals  held  that 
“his  complaint  still  should  not  have  been 
dismissed  at  the  pleadings  stage,”  citing 
Swierkiewicz  v.  Sorema  N.A.,  534  U.S.  506, 
511-12  (2002)  and  Johnson  v.  Johnson,  385 


A THREE-JUDGE  FEDERAL  COURT  TIGHT- 
ened  the  noose  around  the  neck  of  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  in  April  201 3 when 
it  issued  a lengthy  order  denying  a motion  by 
state  officials  to  delay  or  modify  the  court’s 
prison  population  reduction  order  that  was 
upheld  by  the  U.S.  Supreme  Court  in  May 
2011.  See:  Brown  v.  Plata , 131  S.Ct.  1910 
(2011)  \PLN,  July  2011,  p.l].  The  court 
also  denied  the  CDCR’s  request  to  end  the 
federal  receivership  over  the  state’s  prison 
mental  health  care.  The  sockdolager  came 
when  the  court  threatened  the  CDCR 
and  California  Governor  Jerry  Brown  with 
contempt  if  they  did  not  follow  the  court’s 
directives  after  decades  of  litigation. 

On  April  5, 2013,  U.S.  District  Court 
Judge  Lawrence  K.  Karlton  issued  a 68- 
page  order  in  Coleman  v.  Brown,\J.'s>.Y).C. 
(E.D.  Cal.),  Case  No.  CIV  S 90-520  LKK/ 
JFM  (PC)  - the  23-year-old  case  that  re- 
sulted in  a special  master  being  appointed 
by  the  court  to  oversee  mental  health  care  in 
CDCR  facilities  - denying  the  defendants’ 


F.3d  503, 530-531  (5th  Cir.  2004). 

Finding  that  “the  district  court  im- 
properly grouped  ‘class-of-one’  claims  with 
other  types  of  claims  subject  to  rational 
basis  scrutiny”  in  erroneously  holding  that 
Engquist  barred  Davis’  equal  protection 
claim,  the  Sixth  Circuit  concluded  that  “a 
claim  alleging  discrimination  on  the  basis 
of  sexual  orientation,  such  as  Davis’s,  thus 
should  not  be  characterized  as  a ‘class-of- 
one’  claim.” 

Since  Davis  had  “asserted  a traditional, 
class-based  discrimination  claim  and  not 
a ‘class-of-one’  equal  protection  claim,” 
the  appellate  court  held  that  Engquist  was 
not  applicable  and  the  dismissal  of  his 
complaint  on  that  basis  was  improper.  See: 
Davis  v.  Prison  Health  Services,  679  F.3d 
433  (6th  Cir.  2012). 

Following  remand,  Davis  voluntarily 
dismissed  his  suit  so  it  could  be  re-filed  after 
he  was  released  from  prison,  thereby  avoid- 
ing the  requirements  and  restrictions  of  the 
Prison  Litigation  Reform  Act  (PLRA).  PJ 


motion  to  “terminate  all  relief  in  this  action, 
vacate  the  Court’s  judgment  and  orders  and 
dismiss  the  case.” 

Judge  Karlton  first  noted  that  the 
state  is  currently  under  an  order  to  reduce 
its  prison  population  to  137.5%  of  design 
capacity  by  the  end  of  2013.  He  said  he 
could  not  entertain  a motion  to  terminate 
the  relief  ordered  by  the  three-judge  court 
or  to  vacate  the  population  reduction  order. 
Nor  could  he  modify  the  prison  population 
reduction  order,  as  the  defendants  asked,  be- 
cause the  state  had  not  reached  the  required 
population  cap.  Judge  Karlton  therefore 
turned  to  the  defendants’ motion  to  termi- 
nate mental  health  care  oversight. 

Despite  adding  more  treatment  fa- 
cilities and  staff,  the  court  noted  that  the 
CDCR  was  still  deficient  in  providing 
care  for  some  32,000  mentally  ill  prison- 
ers. Against  the  state’s  protestation  that 
it  had  spent  more  than  II  billion  on  new 
facilities  and  devoted  1400  million  a year 
to  treatment  for  mentally  ill  prisoners, 
court-appointed  experts  reported  that  the 
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CDCR  continues  to  have  major  problems 
- including  a suicide  rate  that  worsened 
in  2012  to  24  per  100,000  population,  far 
exceeding  the  national  state  prison  average 
of  16  suicides  per  100,000  population.  [See: 
PLN,  April  2013,  p.22]. 

Judge  Karlton  wrote,  “Systemic  failures 
persist  in  the  form  of  inadequate  suicide 
prevention  measures,  excessive  administra- 
tive segregation  of  the  mentally  ill,  lack  of 
timely  access  to  adequate  care,  insufficient 
treatment  space  and  access  to  beds,  and 
unmet  staffing  needs.”  He  further  said  the 
state  could  not  be  trusted  to  continue  mak- 
ing improvements  if  court  oversight  was 
lifted.  “There  is  overwhelming  evidence  in 
the  record  that  much  of  defendants’progress 
to  date  is  due  to  the  pressure  of  this  and 
other  litigation.” 

Of  significant  concern  to  Judge  Karl- 
ton was  the  fact  that  four  of  the  CDCR’s 
experts  had  interviewed  mentally  ill  prison- 
ers without  having  the  prisoners’  attorneys 
present.  Those  experts  included  Drs.  Joel 
A.  Dvoskin,  Jacqueline  M.  Moore  and 
Charles  L.  Scott,  and  Steve  J.  Martin,  Esq. 
The  lapse  was  such  a major  breach  of  pro- 
fessional ethics  that  the  court  discarded  the 
experts’  opinions  that  formed  the  core  of 
the  state’s  argument.  Without  them,  Judge 
Karlton  said  he  had  no  choice  but  to  dismiss 
the  state’s  motion  to  terminate  the  case  due 
to  lack  of  evidence.  However,  his  ruling  also 
indicated  he  would  have  come  to  the  same 
conclusion  even  had  the  opinions  from  the 
state’s  experts  been  allowed. 

Then,  on  April  13,  2013,  the  three- 
judge  court  over  Plata  v.  Brown,  U.S.D.C. 


(N.D.  Cal.),  Case  No.  C01-1351  TEH 
and  Coleman  v.  Brown  issued  a stinging 
71-page  Opinion  and  Order  denying  the 
defendants’  motion  to  vacate  or  modify 
the  court’s  prison  population  reduction 
order,  and  threatening  to  hold  Governor 
Brown  and  CDCR  officials  in  contempt  if 
they  did  not  produce  a plan  to  remove  9,000 
prisoners  from  the  state’s  unconstitution- 
ally overcrowded  prison  system.  “They  will 
without  further  delay  be  subject  to  findings 
of  contempt,  individually  and  collectively,” 
the  court  warned,  ominously. 

The  three-judge  court  wrote  that 
Governor  Brown  and  other  state  officials 
“will  not  be  allowed  to  continue  to  violate 
the  requirements  of  the  Constitution  of  the 
United  States....  At  no  point  over  the  past 
several  months  have  defendants  indicated 
any  willingness  to  comply,  or  made  any 
attempt  to  comply,  with  the  orders  of  this 
court,”  adding,  “ [i]  n fact,  they  have  blatantly 
defied  them.”  The  court  gave  the  state  21 
days  to  submit  a plan  that  would  meet 
the  prison  population  reduction  target  of 
137.5%  of  capacity  by  the  end  of  the  year, 
and  suggested  that  a reduction  in  the  ag- 
ing lifer  population  could  be  accomplished 
without  undue  risk  to  public  safety  and  that 
more  generous  good-time  credits  would 
quickly  reduce  overcrowding. 

State  officials  responded,  predictably, 
by  appealing  the  three-judge  court’s  ruling 
to  the  U.S.  Supreme  Court,  with  a notice 
of  appeal  filed  on  May  13, 2013.  But  star- 
ing down  the  barrel  of  the  federal  court’s 
contempt  gun,  they  also  submitted  a plan  to 
reduce  the  state’s  prison  population  by  the 


December  31, 2013  deadline  - but  only  by 
7,000  prisoners,  not  9,000  as  mandated  by 
the  court.  Even  CDCR  Secretary  Jeffrey 
Beard  described  the  plan  as  “ugly.” 

The  plan  includes  paying  county  jails  with 
available  capacity  to  house  additional  state 
prisoners,  continuing  the  use  of  out-of-state 
private  prisons  and  filling  newly-constructed 
prison  beds  in  the  state  medical  facility  in 
Stockton  and  mental  health  facility  at  the 
Men’s  Colony  prison  in  San  Luis  Obispo 
(see  related  article  in  this  issue  of  PLN). 
Additionally,  low-level  offenders  will  be 
increasingly  moved  into  conservation  camps, 
where,  during  California’s  high  fire-danger 
season,  they  will  be  in  high  demand.  Certain 
minimum-security  prisoners  would  receive 
extra  good-time  credits. 

Donald  Specter,  director  of  the  Prison 
Law  Office  and  lead  attorney  in  the  lawsuit 
that  resulted  in  the  court-ordered  CDCR 
population  cap,  said  he  expected  the  Plata 
and  Coleman  orders  to  be  upheld,  calling 
them  “airtight.”  He  added,  “The  decision 
demolishes  any  argument  the  governor  has 
to  get  out  from  under  the  prison  popula- 
tion cap.”F1 

Sources:  Associated  Press , Los  Angeles  Times , 
www.  whatthefolly.  com 
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New  Hampshire  Cancels  Private  Prison  Bids,  but  Bill 
Prohibiting  Prison  Privatization  Fails  to  Pass 


After  the  state  of  New  Hamp- 
shire hired  a consulting  group  last 
year  to  help  evaluate  bid  proposals  for 
the  “construction,  operation  and  potential 
privatization”  of  the  state’s  entire  prison 
system,  it  was  determined  that  all  of  the 
bids  “had  deficiencies  from  an  operational 
standpoint,”  according  to  a report  issued 
by  New  Hampshire’s  Department  of 
Corrections  (DOC)  and  Department  of 
Administrative  Services  (DAS). The  report 
further  found  that  the  proposals  were  “non- 
compliant  with  meeting  the  Department  of 
Corrections’  legal  obligations.” 

By  April  2012,  New  Hampshire  offi- 
cials had  received  bids  from  four  companies 
to  build  and/or  operate  a facility  to  house 
male  prisoners  and  a “hybrid”  prison  that 
would  hold  both  male  and  female  offenders. 
The  bidders  included  Corrections  Corpo- 
ration of  America  (CCA),  GEO  Group, 
Management  & Training  Corp.  (MTC) 
and  the  relatively  unknown  NH  Hunt  Jus- 
tice Group  LLC  - a partnership  between 
LaSalle  Corrections,  Hunt  Companies  and 
several  other  firms. 

To  evaluate  the  detailed  and  volumi- 
nous bid  proposals,  state  officials  organized 
three  evaluation  teams  made  up  of  staff 
from  the  DOC  and  DAS.  Additionally,  in 
July  2012  the  state  paid  $171,000  to  hire 
an  “independent  consultant”  - MGT  of 
America,  Inc.  - to  assist  with  the  review  by 
evaluating  the  “operational  and  financial 
aspects  of  the  vendors’  responses.” 

Careful  observers  noted  a glaring 
conflict  of  interest  with  respect  to  MGT: 
One  of  the  MGT  consultants  evaluating 
the  prison  privatization  bid  proposals  was 
George  Vose,  who  previously  served  as 
Senior  Vice  President  for  Operations  of 
Community  Education  Centers  (CEC), 
a private  prison  firm  that  runs  17  jails  and 
34  halfway  houses.  Vose  currently  serves  on 
CEC’s  Board  of  Directors. 

When  contacted  by  Prison  Legal  News, 
Vose  expressed  surprise  that  people  would 
be  concerned  about  his  past  and  present 
connections  with  the  private  prison  industry 
when  he  had  also  spent  many  years  working 
in  state  corrections  agencies  - including  as 
director  of  the  Massachusetts  and  Rhode 
Island  DOCs.  New  Hampshire  DOC 
Commissioner  Bill  Wrenn  described  Vose’s 


participation  in  the  bid  review  process  as 
“really  neutral.” 

While  the  state  evaluation  teams  and 
MGT  considered  the  bid  proposals,  an  op- 
position campaign  formed  against  prison 
privatization  in  New  Hampshire,  comprised 
of  criminal  justice  reform  advocates,  faith- 
based  groups,  labor  unions  representing 
public-sector  employees  and  others  who 
objected  to  for-profit  incarceration. 

Caroline  Isaacs  with  the  American 
Friends  Service  Committee  (AFSC)  in  Ari- 
zona, who  has  extensive  experience  fighting 
the  private  prison  industry,  traveled  to  New 
Hampshire  for  a three-day  speaking  tour  in 
September  2012,  and  spoke  at  public  events 
in  Concord,  Keene,  Lancaster  and  Nashua. 

On  October  23,  2012,  36  national 
and  New  Hampshire-based  organizations 
submitted  a joint  letter  to  the  state’s 
five-member  Executive  Council,  which 
would  make  the  initial  decision  on  the 
private  prison  bids,  in  opposition  to  prison 
privatization.  Signatories  to  the  letter  in- 
cluded AFSCME,  the  United  Methodist 
Church’s  General  Board  of  Church  and 
Society,  Grassroots  Leadership,  NAACP 
New  England  Area  Conference,  League 
of  Women  Voters  of  New  Hampshire, 
International  CURE,  New  Hampshire 
Council  of  Churches,  Citizens  for  Crimi- 
nal Justice  Reform  and  the  Human  Rights 
Defense  Center  (HRDC  - PLN’s  parent 
organization). 

“Across  the  country  each  of  the 
companies  that  have  responded  to  New 
Hampshire’s  Request  for  Proposals  has  been 
cited  for  serious  mismanagement,”  said 
Kymberlie  Quong  with  Grassroots  Lead- 
ership. “The  poor  training  of  prison  staff, 
under  staffing,  and  other  standard  violations 
has  resulted  in  unsafe  environments  for  the 
individuals  working  and  living  in  [private] 
prisons,  and  the  public  at  large.” 

HRDC  director  and  PLN  editor  Paul 
Wright  spoke  out  against  efforts  to  privatize 
New  Hampshire’s  prison  system  at  a screen- 
ing of  the  CNBC  documentary  “Billions 
Behind  Bars”  in  Keene  on  November  26, 
2012;  he  also  participated  in  a similar  panel 
discussion  in  Concord  two  days  later. 

Ultimately,  both  the  state  evaluation 
teams  and  MGT  determined  that  the  bids 
submitted  by  the  four  private  prison  compa- 


nies fell  short  of  the  requirements  specified 
in  the  state’s  Request  for  Proposals  (RFP). 
MGT  found  “significant  issues  with  all  the 
proposals.” 

According  to  MGT’s  report,  released 
in  March  2013,  “It  was  determined  that  the 
private  vendor’s  [sic]  proposed  prices  may 
be  understated  ...  [which]  therefore  made 
it  impossible  to  conduct  an  accurate  apples- 
to-apples  cost  comparison  of  state  vs.  private 
operation  of  correctional  facilities.”  Further, 
all  of  the  proposals  failed  “to  meet  compliance 
requirements  and  feasibility  standards.” 

The  DOC  and  DAS  issued  their  evalu- 
ation of  the  bid  proposals  in  April  2013, 
which  stated,  “In  addition  to  finding  that  all 
of  the  vendors  had  some  areas  of  non-com- 
pliance with  the  design/build  requirements 
...  all  were  non-compliant  with  meeting  the 
Department  of  Corrections’  (DOC)  legal 
obligations.”  The  report  continued,  “More 
specifically,  the  proposals  exhibited  a lack 
of  understanding  of  the  overarching  legal 
requirements  placed  upon  the  DOC  relat- 
ing to  the  court  orders,  consent  decrees  and 
settlements  which,  in  large  part,  dictate  the 
administration  and  operation  of  their  cor- 
rectional facilities  and  attendant  services  to 
the  inmate  populations.” 

Based  upon  the  findings  of  the  state 
evaluation  and  the  MGT  report,  New 
Hampshire  officials  decided  to  cancel  the 
prison  privatization  RFP  in  April  2013. 

Meanwhile,  as  the  bid  proposals  were 
being  reviewed,  state  lawmakers  introduced 
a bill  that  would  largely  block  prison  priva- 
tization in  New  Hampshire.  In  January 
2013,  ten  legislative  sponsors  introduced 
HB  443 , which  would  prohibit  prisoners 
from  being  housed  in  privately-operated 
facilities. The  bill  stated, “The  [DOC]  com- 
missioner shall  not  enter  into  a contract 
with  a private  or  for-profit  entity  for  the 
custody  of  state  or  county  inmates.” 

HRDC  associate  director  Alex  Fried- 
mann submitted  a letter  to  the  House 
Criminal  Justice  and  Public  Safety  Com- 
mittee on  January  31,  2013  in  support  of 
HB  443,  stating,  “Given  that  cost  savings 
through  prison  privatization  are  equivo- 
cal and  subject  to  debate,  that  the  goal  of 
private  prisons  is  to  generate  profit  rather 
than  ensure  public  safety,  and  that  public 
safety  may  be  placed  at  risk  based  on  the 
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past  track  records  of  private  prison  firms, 
there  is  no  apparent  need  - or  advantage 
to  the  state  or  taxpayers  - to  utilize  private 
prisons  in  New  Hampshire.” 

In  front  of  a packed  room  on  Febru- 
ary 7,  2013,  the  House  Criminal  Justice 
and  Public  Safety  Committee  listened  to 
testimony  from  more  than  a dozen  people, 
most  of  whom  supported  HB  443.  Push- 
back  came  from  DOC  Commissioner  Bill 
Wrenn,  who  argued  that  a ban  on  private 
prisons  might  be  problematic  in  case  of 
“overpopulation”  or  “emergencies,”  where 
prisoners  would  need  to  be  sent  to  other 
facilities  immediately. 

Several  weeks  later  the  House  passed 
HB  443.  Taking  Commissioner  Wrenn’s 
concerns  into  account,  the  bill  emerged  with 
amended  language  that  prohibited  prison- 
ers from  being  held  in  privately-operated 
facilities  “except  when  the  governor,  upon 
recommendation  of  the  commissioner  of 
the  department  of  corrections,  declares  by 
executive  order  that  a corrections  emer- 
gency exists  that  requires  the  commissioner 
to  enter  into  a temporary  contract  with  a 
private  or  for-profit  entity....” 

On  April  9, 2013  the  New  Hampshire 


Senate  Finance  Committee  heard  further 
testimony  from  individuals  and  organiza- 
tions concerning  HB  443.  As  at  the  House 
hearing,  most  speakers  supported  the  bill. 
Groups  such  as  the  State  Employees  As- 
sociation (SEA),  New  Hampshire  Civil 
Liberties  Union,  AFSC,  League  ofWomen 
Voters,  Human  Rights  Defense  Center  and 
religious  organizations  spoke  out  against 
prison  privatization. 

HRDC  staff  member  Mel  Motel  testi- 
fied at  both  the  House  and  Senate  hearings, 
and  HRDC  was  part  of  a coalition  - coordi- 
natedby  the  New  Hampshire  SEIU,AFSC, 
Citizens  for  Criminal  Justice  Reform  and 
other  organizations  - that  opposed  New 
Hampshire’s  attempt  to  privatize  its  prison 
system. 

Unfortunately,  despite  widespread  sup- 
port, HB  443  failed  to  pass  in  the  Senate 
on  a 13-11  vote  on  May  2, 2013. 

Despite  this  legislative  loss,  opponents 
of  the  private  prison  industry  were  glad  that 
the  bid  proposals  had  been  canceled.  Chris 
Dornin,  founder  of  Citizens  for  Criminal 
Justice  Reform,  stated,  “We’re  grateful  to 
the  for-profit  warehousers  of  people  for 
bringing  together  a strong  coalition.  Maybe 


it  can  bring  about  lasting  reforms.  Maybe 
it  will  keep  things  from  getting  worse 
as  fast  as  they  would  without  pockets  of 
resistance.” 

“Over  the  past  year,  we  built  strong 
opposition  among  public  sector  workers, 
unions,  civic  groups,  faith  communities, 
elected  officials,  editorial  writers  and  the 
families  of  prisoners,”  added  Arnie  Alpert 
with  the  American  Friends  Service  Com- 
mittee. “For  the  near  future,  that  will  make 
it  impossible  for  [prison]  privatization 
proposals  to  get  any  traction.  For  the  longer 
term,  even  though  this  year’s  attempt  to 
block  privatization  legislatively  fell  short, 
we  can  return  to  the  legislature  for  another 
try,  perhaps  in  2015.”  PJ 

Sources:  www.  corrections,  com;  www. cecintl. 
com;  www.concordmonitor.com;  “Report  on 
Review  of  Correctional  Facility  RFPs  1356- 
12,  1380-12  and  1387-12,”  State  of  New 
Hampshire  DOC  and  DAS  (April  2013); 
“Final  Report  Correctional  Facility  RFP 
Evaluations,”  MGT  of  America,  Inc.  (March 
2013);  phone  or  email  conversations  with 
Arnie  Alpert,  Chris  Dornin  ajid  George  Vose; 
www.  mgtamer.  com;  https://afsc.  org 
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Oregon  Rape  Victim's  Rights  Clash  with  Rights  of  Accused  Rapist 


The  Oregon  Supreme  Court,  sitting 
en  banc,  has  dismissed  a rape  victim’s 
interlocutory  appeal  of  a trial  court’s  order 
allowing  her  accused  rapist  to  review  her 
Internet  search  history  on  her  personal 
computer  as  part  of  his  defense. 

In  1999,  voters  amended  the  Oregon 
Constitution  to  grant  certain  rights  to 
crime  victims.  Among  the  state’s  constitu- 
tionally-recognized victims’  rights  is  “the 
right  to  refuse  any  interview,  deposition 
or  other  discovery  request  by  the  criminal 
defendant,”  so  long  as  the  defendant’s 
constitutional  right  “to  discovery  against 
the  state”  is  not  restricted.  See:  Article  I, 
section  42,  Oregon  Constitution. 

If  a trial  court  enters  an  order  denying 
a victim’s  constitutionally-protected  rights, 
the  victim  may  file  an  interlocutory  appeal 
with  the  Oregon  Supreme  Court  within 
seven  days  of  the  challenged  order.  That 
deadline  may  not  be  extended  or  waived. 

In  February  2011,  board-licensed 
anesthesiologist  and  community  college 
anatomy  instructor  Thomas  Harry  Bray,  38, 
met  a 23-year-old  woman  on  Match.com, 
a dating  website.  After  drinks  they  went  to 
Bray’s  home,  where  he  allegedly  choked, 
beat  and  raped  her  for  several  hours. 

Bray  was  arrested  two  days  later  and 
charged  with  rape,  strangulation  and  as- 
sault. He  claimed  the  sex  was  consensual 
and  that  the  woman  had  to  Google  the 
definition  of  “rape”  before  going  to  the 
police.  Her  uncertainty  as  to  whether  she 
had  in  fact  been  raped  supported  Bray’s 
consent  defense,  according  to  his  attorney, 
Stephen  Houze. 

The  trial  court  denied  Houze ’s  request 
for  the  victim’s  computer  hard  drive.  So  he 
attempted  to  subpoena  information  from 
Google,  including  all  of  the  victim’s  Google 
searches,  the  websites  she  visited  and  her 
emails  between  February  22,  2011  and 
March  31,2011. 

Citing  the  Electronic  Communica- 
tions Privacy  Act,  18  U.S.C.  § 2702(a) 
(2006),  Google  refused  to  produce  the 
requested  information  without  the  victim’s 
consent  or  a court  order. 

When  the  victim  refused  to  consent, 
the  trial  court  ordered  the  prosecutor  to 
obtain  her  Internet  searches  from  Google 
and  provide  copies  of  that  information  to 
Bray’s  attorney.  The  order  did  not  require 
disclosure  of  the  victim’s  emails. 


The  prosecutor  resisted  the  court’s  or- 
der for  several  months. Then,  on  March  28, 
2012,  the  state  filed  a claim  on  behalf  of  the 
victim,  arguing  that  the  court’s  discovery 
order  violated  her  right  to  refuse  discovery 
as  set  forth  in  Oregon’s  Constitution. 

At  an  April  6,  2012  hearing,  the  trial 
court  denied  the  victim’s  claim  in  a verbal 
ruling,  finding  the  discovery  order  did  not 
violate  her  constitutional  rights. 

An  attorney  representing  the  victim 
then  filed  an  April  27,  2012  interlocutory 
appeal.  On  May  14,  2012  the  trial  court 
issued  a written  order  enumerating  the 
reasons  for  its  April  6 ruling.  Three  days 
later  the  victim  filed  an  amended  notice  of 
interlocutory  appeal.  The  prosecutor  and 
Attorney  General  both  appeared  in  sup- 
port of  the  victim’s  appeal  to  the  Oregon 
Supreme  Court. 

Bray  argued  that  the  Supreme  Court 
lacked  jurisdiction  to  hear  the  case  because 
the  victim  had  failed  to  appeal  within  seven 
days  of  the  trial  court’s  April  6,2012  verbal 
order,  as  required  by  ORS  147.537(8).  The 
victim  claimed  that  her  appeal  was  timely 
because  the  court  did  not  issue  a written 
order  until  May  14. 

On  June  7,  2012  the  Supreme  Court 
agreed  with  Bray,  finding  that  “the  statute 
simply  does  not  state  what  the  victim 
contends,  viz.,  that  only  a written  order 
containing  reasons  triggers  the  deadline  for 
filing  a notice  of  interlocutory  appeal.” 

The  Court  also  rejected  the  Attorney 
General’s  argument  that  the  “[trial]  court’s 
stated  reasons  were  too  abbreviated,”  and 
the  prosecutor’s  argument  that  the  April  6, 
2012  verbal  ruling  did  not  trigger  the  filing 
deadline  because  the  court  did  not  serve  the 
victim  with  a written  order  on  that  date. 

“In  short,  the  victim  had  seven  days 
from  the  trial  court’s  issuance  of  its  order 
denying  her  requested  relief  on  April  6, 
2012,”  the  Oregon  Supreme  Court  wrote. 
“The  victim  did  not  file  her  notice  of  in- 
terlocutory appeal  until  April  27,  2012. 
The  appeal  was  untimely.  The  timely  filing 
of  the  notice  of  interlocutory  appeal  is  ‘ju- 
risdictional and  may  not  be  waived.’  ORS 
147.537(ll)(a).  Accordingly,  this  appeal 
must  be  dismissed.” 

Chief  Justice  Paul  DeMuniz  filed  a 
concurring  opinion,  calling  on  the  Oregon 
legislature  to  amend  the  law.  DeMuniz 
noted  that  the  Supreme  Court  had  con- 


sidered four  interlocutory  victims’  rights 
appeals  since  1999,  but  “of  those  four,  three 
suffered  from  fatal  jurisdictional  defects  and 
had  to  be  dismissed.”  He  concluded,  “When 
constitutional  rights  are  too  constrained  by 
procedural  limitations,  they  effectively  may 
become  valueless.”  See:  State  v.  Bray,  352  Or 
34, 279  P.3d  216  (Or.  2012)  (en  banc). 

Crime  victims  were  not  happy  that 
the  dismissal  of  the  interlocutory  appeal 
in  Bray’s  case  allowed  the  trial  court’s  in- 
trusive discovery  order  to  stand.  The  ruling 
was  “hugely  disturbing,”  said  Meg  Garvin, 
director  of  the  National  Crime  Victim  Law 
Institute. 

Garvin  feared  the  order  may  dissuade 
rape  victims  from  reporting  crimes  if  their 
attackers  are  subsequently  allowed  to  invade 
their  privacy  by  obtaining  information  from 
their  personal  computers.  “It’s  subjecting 
them  to  revictimization  by  the  system,” 
she  said.  “It’s  the  exact  opposite  of  what  we 
should  be  doing.” 

The  prosecutor  in  Bray’s  case  continued 
to  resist  the  discovery  order,  claiming  he 
could  not  legally  comply.  “We’re  talking 
about  private  electronic  records  - records 
that  are  protected  by  both  the  Oregon 
Constitution  and  the  federal  act,  the 
Electronic  Communications  Privacy  Act,” 
said  Deschutes  County  District  Attorney 
Patrick  Flaherty.  He  said  the  order  was  “an 
extreme  problem.” 

Meanwhile,  Bray  faced  another  rape 
prosecution.  His  21-year-old  ex-girlfriend, 
one  of  his  former  students,  claimed  that  he 
had  raped  her  two  weeks  before  he  raped 
the  23-year-old  victim. 

Bray  went  to  a bench  trial  in  July  2012 
and  was  convicted  of  six  charges  related  to 
the  23 -year-old  victim  he  met  on  Match, 
com  - including  rape,  strangulation,  assault 
and  sodomy.  He  was  sentenced  on  Sep- 
tember 28, 2012  to  25  years  in  prison  and 
ordered  to  pay  a 1112,000  fine,  including 
$50,000  that  will  go  to  the  victim. 

Ironically,  the  judge  noted  that  Bray 
had  Googled  the  term  “rape  kit”  after  his 
encounter  with  the  victim  but  before  he 
was  notified  that  the  police  wanted  to  speak 
with  him.  He  was  acquitted  of  five  charges 
involving  the  rape  of  his  ex-girlfriend. 

“Justice  is  done,”  said  District  Attorney 
Flaherty,  after  Bray  was  sentenced.  PI 

Sources:  The  Oregonian , www.ktvz.com 
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Oklahoma:  Hospital  Sues  Sheriff  over 
Unpaid  Medical  Bills,  for  Third  Time 

by  Christopher  Zoukis 


For  the  third  time  in  the  past  eight 
years,  Oklahoma  County  Sheriff  John 
Whetsel  has  been  sued  for  damages  by  a lo- 
cal hospital,  which  accuses  him  of  releasing 
dozens  of  jail  prisoners  to  avoid  having  to 
pay  their  medical  bills. 

Prior  lawsuits  involving  Whetsel’s 
handling  of  detainee  medical  costs  have 
resulted  in  county  officials  paying  more 
than  18  million  in  settlements.  The  latest 
action,  filed  on  April  5, 2013  in  Oklahoma 
County  District  Court,  alleges  that  the 
sheriff’s  office  has  run  up  at  least  $924,085 
in  medical  bills  at  Oklahoma  University 
Medical  Center  (OUMC)  since  March 
2011,  excluding  interest,  while  paying  only 
$52,402  to  the  hospital. 

OUMC  officials  contend  that  Sheriff 
Whetsel  has  deliberately  circumvented  a 
state  law  that  requires  counties  to  pay  the 
medical  costs  of  prisoners  held  in  their 
custody.  “The  county  and  the  sheriff  have 
developed  a practice  of ...  purporting  to  ‘re- 
lease’ inmates  from  custody  before,  and  even 
after  transporting  them  to  the  hospital,  and 
then  deny  liability  for  the  necessary  medical 
care  by  saying  the  inmate  is  no  longer  in  the 
county’s  custody,”  the  lawsuit  alleges.  “This 
practice  ...  is  a blatant  effort  by  the  county 
and  the  sheriff  to  absolve  themselves  of 
their  statutory  and  constitutional  duty  to 
provide  medical  care  to  inmates.” 

According  to  the  complaint  filed  by 
OUMC,  the  sheriff’s  office  has  released  at 
least  37  prisoners  on  their  own  recognizance 
in  order  to  avoid  paying  their  medical  bills. 
OUMC  officials  argue  that  such  releases  are 
an  ongoing  problem  and  in  violation  of  the 
same  laws  that  were  at  issue  in  prior  lawsuits 
filed  against  the  sheriff’s  office. 

“While  the  petition  raises  a unique 
and  somewhat  confusing  theory  of  liability 
which  OUMC  wishes  to  place  upon  the 
county,  the  petition  does  not  include  par- 
ticulars of  their  specific  claims  which  would 
allow  our  financial  division  to  ascertain 
whether  the  claims  were  legitimate  charges 
against  the  county,”  the  sheriff’s  office  said 
in  a prepared  statement.  See:  HCA  Health 
Services  of  Oklahoma , Inc.  v.  Whetsel , Okla- 
homa County  District  Court  (OK),  Case 
No.  CJ-2013-2068. 


In  2007,  the  Oklahoma  Supreme 
Court  found  that  a county’s  liability  for 
prisoners’ medical  care  includes  pre-existing 
health  conditions.  The  Court  further  held 
that  a county  must  pay  the  initial  cost  of 
such  treatment,  but  may  seek  reimburse- 
ment from  the  prisoner  via  means  of  a civil 
judgment. That  case  involved  a lawsuit  filed 
against  the  Oklahoma  County  Sheriff’s 


On  April  24, 2013, the  U.S.  District 
Court  for  the  District  of  Oregon  held 
that  a postcard-only  policy  at  the  Colum- 
bia County  Jail,  which  restricted  mail  sent 
to  and  from  detainees  at  the  facility  to 
postcards,  was  unconstitutional.  The  court 
therefore  permanently  prohibited  enforce- 
ment of  the  policy-  the  first  time  that  ajail’s 
postcard-only  policy  has  been  struck  down 
following  a trial  on  the  merits. 

The  ruling,  by  federal  judge  Michael 
H.  Simon,  was  entered  in  a lawsuit  against 
Columbia  County  and  Sheriff  Jeff  Dicker- 
son  filed  by  Prison  Legal  News.  PLN  sued 
in  January  2012  after  Columbia  County 
jail  employees  rejected  PLN’s  monthly 
publication  and  letters  sent  to  detainees. 
Further,  the  jail  had  failed  to  provide  PLN 
with  notice  or  an  opportunity  to  appeal  the 
jail’s  censorship  of  its  materials.  [See:  PLN, 
March  2013,  p.50]. 

The  rejection  of  PLN’s  publications 
and  letters  was  attributed  to  the  jail’s 
postcard-only  policy  and  a policy  or  practice 
that  prohibited  prisoners  from  receiving 
magazines.  PLN  contended  that  such 
policies  violated  its  rights  under  the  First 
Amendment,  and  that  the  lack  of  notice 
and  opportunity  to  appeal  was  a violation 
of  the  Fourteenth  Amendment. 

During  the  litigation  the  defendants 
admitted  “that  inmates  have  a First  Amend- 
ment right  to  receive  magazines  and  inmates 
and  their  correspondents  have  a Fourteenth 
Amendment  right  to  procedural  due  process.” 
However,  the  jail  defended  its  postcard-only 
policy  and  claimed  there  was  no  official  policy 
that  banned  magazines  at  the  jail. 


Office  after  Sheriff  Whetsel  refused  to  pay 
$2.25  million  for  medical  services  provided 
to  jail  detainees.  See:  HCA  Health  Services 
of  Oklahoma,  Inc.  v.  Whetsel , 173  P.3d  1203 
(Okla.2007).P 

Sources:  Associated  Press,  vovovo.fox23.com, 
vovovo.leagle.com,  vovovo.nevosok.com,  vovovo. 
sfgate.com 


On  May  29,  2012,  Judge  Simon 
entered  a preliminary  injunction  prohibit- 
ing the  defendants  from  enforcing  their 
postcard-only  policy.  He  ruled  that  the 
policy  “drastically  restricts  an  inmate’s 
ability  to  communicate  with  the  outside 
world”  and  “prevents  an  inmate’s  family 
from  sending  items  such  as  photographs, 
children’s  report  cards  and  drawings,  and 
copies  of  bills,  doctor  reports,  and  spiritual 
and  religious  tracts.” 

The  district  court  also  observed  that 
the  jail’s  postcard-only  policy  “inhibits 
rehabilitation,”  citing  a Supreme  Court 
decision,  Procunier  v.  Martinez,  416  U.S. 
396  (1974),  which  found  “that  inmate  free- 
dom to  correspond  with  outsiders  advances 
rather  than  retards  the  goal  of  rehabilita- 
tion.”Undeterred,the  defendants  continued 
to  defend  their  policy  at  trial,  held  from 
February  5-8, 2013. 

Following  the  trial,  the  district  court 
found  in  its  April  24  ruling  that  the 
defendants’  rationales  for  adopting  the 
postcard-only  policy  at  the  jail  - preventing 
the  introduction  of  contraband  and  saving 
time  during  mail  inspection  - were  not 
supported  by  the  evidence. 

The  court  also  determined  that  jail  em- 
ployees “did  not  in  fact  allow  magazines  to 
enter  the  Jail,”  and  that  a ban  on  magazines 
was  specifically  stated  in  the  jail’s  inmate 
handbook,  in  a jail  memorandum  and  on 
the  jail’s  website.  Further,  “Sheriff  Dickerson 
credibly  testified  that  he  did  not  know  that 
the  First  Amendment  required  the  Jail  to 
allow  inmates  to  receive  magazines  when  he 
took  office  in  2009. ’’The  district  court  there- 
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fore  concluded  that  the  defendants  had  a 
policy  and  custom  of  prohibiting  magazines, 
in  violation  of  the  First  Amendment. 

Accordingly,  Judge  Simon  entered  a 
permanent  injunction  that  enjoins  the  defen- 
dants from  restricting  incoming  and  outgoing 
mail  to  postcards  only.  “[T]he  postcard-only 
policy  creates  a hurdle  to  thoughtful,  personal, 
and  constructive  written  communications 
between  an  inmate  and  his  or  her  unincarcer- 
ated family  and  friends,”  he  wrote.  He  also 
declared  “that  inmates  have  a First  Amend- 
ment right  to  receive  magazines  and  that  it 
would  be  unconstitutional  for  Defendants 
to  refuse  to  deliver  magazines  to  inmates 
solely  because  they  are  magazines,”  and  that 
detainees  and  their  correspondents  have  a 
right  to  procedural  due  process  when  mail  is 
rejected,  including  notice  of  the  rejection  and 
the  ability  to  appeal  same. 

“This  lawsuit  could  have  been  avoided 
had  Sheriff  Dickerson  not  enacted  an  un- 
constitutional, harmful  policy  that  limited 
correspondence  to  and  from  detainees  to 
postcards,  and  had  he  ensured  that  jail  em- 
ployees were  properly  trained  as  to  the  First 
Amendment  and  due  process  rights  of  both 
detainees  and  those  who  correspond  with 
them, ’’stated  PLN  editor  Paul  Wright.  “Un- 
fortunately he  failed  in  both  of  these  respects, 
and  the  court’s  ruling  is  the  result.” 

“The  court’s  well-reasoned  and 
thoughtful  opinion  is  notice  to  other  jails 
that  a postcard-only  policy  does  not  serve 
a legitimate  purpose,  and  indeed  harms 


the  public  interest.  Jails  would  do  well  to 
steer  clear  of  adopting  ineffective  policies 
that  violate  the  Constitutional  right  of  free 
speech,”  added  attorney  Jesse  Wing,  who 
represented  PLN  at  trial. 

The  court’s  ruling  was  on  the  issue  of 
liability;  the  issues  of  damages,  attorney 
fees  and  costs  will  be  addressed  separately. 
PLN  was  represented  by  Marc  D.  Black- 


On  August  16,  2012,  a federal  jury 
in  Detroit  found  Andrew  Shirvell, 
a homophobic  former  Michigan  Assis- 
tant Attorney  General,  guilty  of  stalking, 
defamation,  intentional  infliction  of  emo- 
tional distress  and  invasion  of  privacy  in  a 
civil  lawsuit  filed  by  Chris  Armstrong,  the 
University  of  Michigan’s  first  openly  gay 
student  body  president. 

Armstrong’s  suit,  filed  in  May  2011,  sought 
damages  as  well  as  injunctive  relief.  The  jury 
awarded  him  damages  totaling  $4.5  million. 

Shirvell  had  been  fired  from  the  Attorney 
General’s  office  in  2010  after  he  “repeatedly 
violated  office  policies,  engaged  in  borderline 
stalking  behavior  and  inappropriately  used  state 
resources”to  target  Armstrong, both  online  and 
in  person,  according  to  State  Attorney  General 
Mike  Cox,  who  noted  that  Shirvell  also  bed 
about  his  actions  to  investigators. 

Shirvell  had  created  a blog  site  called 


man  with  the  Portland  law  firm  of  Ransom 
Blackman,  LLP;  Jesse  A.  Wing  and  Katie 
Chamberlain  with  the  Seattle  law  firm  of 
MacDonald  Hoague  and  Bayless;  and  Hu- 
man Rights  Defense  Center  general  counsel 
Lance  Weber  and  staff  attorney  Alissa  Hull. 
See:  Prison  Legal  News  v.  Columbia  County , 
U.S.D.C.  (D.  Ore.),  Case  No.  3:12-cv- 
00071-SI.  PI 


“Chris  Armstrong  Watch,”  in  which  he 
accused  Armstrong  of  giving  alcohol  to 
minors,  recruiting  other  people  to  become 
homosexuals  and  holding  gay  orgies,  and 
referred  to  Armstrong  as  “Satan’s  repre- 
sentative,” a pervert  and  a gay  Nazi.  At 
one  point,  Armstrong  sought  a personal 
protection  order  against  Shirvell. 

Himself  a University  of  Michigan 
alumnus,  Shirvell  remained  defiant  and  un- 
repentant after  the  jury’s  verdict,  saying  the 
damages  award  was  “grossly  excessive”  and 
“absolutely  outrageous.”  He  characterized 
the  verdict,  which  he  predicted  would  be 
overturned  on  appeal,  as  “a  complete  tram- 
pling” of  his  First  Amendment  rights.  See: 
Armstrongv.  Shirvell, U.S.D.C.  (E.D.Mich.), 
Case  No.  2:ll-cv-11921-AJT-PJK.  FI 

Sources:  CNN,  www.abcnews.go.com,  De- 
troit Free  Press,  www.advocate.com 


Former  Michigan  Assistant  Attorney  General 
Held  Liable  for  Targeting  Gay  Student 
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Prisoner  Assistance 
Scholastic  Service 
provides  educational 
materials  nationally  to 
prisoners  in  state  and 
federal  prisons  and  jails. 

Prisoners  who 
successfully  complete 
the  PASS  program 
earn  a degree  in 
Personal  Psychological 
Development  which 
can  be  used  as 
evidence  of 
rehabilitation  before 
parole  boards  and 
with  prison  officials. 

$500  for  the  entire 
course  of  study  and 
degree. 


www.passproorain.orji 

pass@passprogram.org 


PASS  Program,  PO  BOX  2009,  San  Francisco,  CA,  94 1 26 
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Maryland  Repeals  Death  Penalty 


On  May  2,  2013,  Maryland  became 
the  sixth  state  in  six  years  to  abolish 
the  death  penalty,  and  the  18th  state  - along 
with  the  District  of  Columbia  - that  has  re- 
jected capital  punishment.  Maryland  is  the 
first  Southern  state  to  forgo  executions  in 
nearly  half  a century,  joining  West  V irginia, 
with  its  1964  repeal,  as  the  only  states  below 
the  Mason-Dixon  Line  without  capital 
punishment  on  the  books. 

Maryland  Governor  Martin  OMalley, 
a Democrat  who  has  been  fighting  the 
state’s  death  penalty  with  legislative  efforts 
since  2007,  and  who  signed  the  repeal  bill, 
said  in  a press  release,  “Maryland  has  ef- 
fectively eliminated  a policy  that  is  proven 
not  to  work.  Evidence  shows  that  the 
death  penalty  is  not  a deterrent,  it  cannot 
be  administered  without  racial  bias,  and  it 
costs  three  times  as  much  as  life  in  prison 
without  parole.”  He  added,  “Furthermore, 
there  is  no  way  to  reverse  a mistake  if  an 
innocent  person  is  put  to  death.” 

The  death  penalty  repeal,  which  goes 
into  effect  on  October  1,  2013,  does  not 
explicitly  apply  to  the  five  men  currently 
on  Maryland’s  death  row.  The  state’s  last 
execution  took  place  in  2005  when  Governor 
Robert  Ehrlich  was  in  office.  Present  law 
allows  the  governor  to  commute  the  con- 
demned prisoners’  sentences  to  life  without 
parole,  and  O’Malley  has  said  he  will  con- 
sider doing  so  on  a case-by-case  basis. 

Kirk  Bloodsworth,  a Maryland  man 
who  was  the  first  person  in  the  U.S.  to 
be  freed  from  death  row  based  on  DNA 
evidence,  attended  the  signing  ceremony 
for  the  repeal  bill.  “Twenty-eight  years 
ago  I was  sitting  in  a death  row  cell,  and  it 
became  clear  to  me  that  we  could  execute 
an  innocent  man,”  he  stated.  Bloodsworth, 
who  was  wrongly  sentenced  to  death  for  the 
murder  of  a 9-year-old  girl,  said  at  a news 
conference,  “No  innocent  person  will  ever 
be  executed  in  this  state  again.” 

Whether  the  repeal  of  the  death  pen- 
alty will  actually  go  into  effect,  however, 
is  uncertain.  Opponents  of  the  repeal  are 
working  to  gather  55,736  signatures  by 
June  30,  and  if  successful  Maryland’s  death 
penalty  would  go  to  the  voters  to  decide 
in  a referendum  in  the  November  2014 
elections.  State  Delegate  Neil  Parrott,  a 
Republican  lawmaker  who  is  among  those 


by  Christopher  Zoukis 

leading  the  referendum  drive,  vowed  to  keep 
fighting  for  capital  punishment.  Most  polls 
indicate  that  Maryland  voters  are  almost 
evenly  split  on  the  issue. 

Alba  Morales,  a U.S.  criminal  justice  re- 
searcher with  Human  Rights  Watch,  hailed 
Governor  O’Malley’s  efforts.  “Maryland  did 
the  right  thing  by  ending  government-sanc- 
tioned killing.  The  32  states  that  still  allow 
the  death  penalty  should  follow  Maryland’s 
lead  and  end  this  inhumane  practice.” 

Capital  punishment  in  the  United 
States  has  been  on  the  decline  for  sev- 


AS  OF  EARLY  201  2,  MEDIUM-  AND  HIGH- 

risk  offenders  in  three  of  Oregon’s  36 
counties  owed  almost  1155  million  in  un- 
paid restitution,  with  an  average  of  just  16 
percent  of  offenders  statewide  complying 
with  restitution  orders,  according  to  the  Or- 
egon Department  of  Corrections  (ODOC) 
and  Oregon  Judicial  Department. 

“We  don’t  do  the  greatest  job  in  collect- 
ing restitution,”  acknowledged  Bill  Penny, 
district  manager  for  Multnomah  County’s 
Department  of  Community  Justice. 

Following  years  of  budget  cuts,  pa- 
role and  probation  officers  have  made  the 
collection  of  restitution  a low  priority.  In 
Multnomah  County,  for  example,  only  9 
percent  of  court-ordered  restitution  was 
paid  by  medium-  and  high-risk  offenders 
in  cases  that  closed  between  mid-June  and 
mid-December  2011,  the  ODOC  found. 
That  translates  into  187  million  in  unpaid 
restitution  that  Multnomah  County  crime 
victims  likely  will  never  see.  Similarly, 
Washington  County  victims  are  owed  138.2 
million  and  offenders  in  Clackamas  County 
owe  $29.9  million. 

Statewide,  $426.5  million  in  unpaid 
restitution  is  owed  by  criminal  defendants, 
dating  back  decades. 

Bob  Robison,  a former  Multnomah 
County  victim  services  manager,  said  the 
problem  stems  from  a lack  of  manpower 
to  enforce  restitution  orders.  Although  he 
once  made  restitution  collection  a priority, 
his  position  was  eliminated  in  2008. 

Parole  and  probation  officers  are 


eral  years,  with  43  executions  in  2012  and 
3,170  prisoners  on  death  rows  nationwide, 
compared  with  52  executions  and  3,297 
death-sentenced  prisoners  in  2009.  Since 
1973,  142  people  who  were  wrongfully 
convicted  and  sentenced  to  death  have  been 
released.  PI 

Sources:  http://abcnews.go.com,  Baltimore 
Sun,  www.cnn.com,  www.correctionsone. 
com,  www.hrw.org,  www.huffingtonpost. 
com,  www.washingtonpost.com,  www. death 
penaltyinfo.  org 


expected  to  establish  restitution  payment 
plans,  stated  Carl  Goodman,  assistant 
director  of  adult  services  for  Multnomah 
County’s  Department  of  Community  Jus- 
tice. Some  parole  and  probation  officers  ask 
for  pay  stubs  if  the  offender  is  employed,  he 
said,  but  others  don’t.  In  any  event,  nobody 
verifies  the  financial  information  self- 
reported  by  parolees  and  probationers. 

Clackamas  County  is  one  of  the  most 
successful  Oregon  counties  at  collecting 
restitution,  thanks  to  a restitution  court 
created  in  2004.  The  court  was  initially  set 
up  with  three  clerks  and  a judge  but  now 
has  only  two  clerks.  When  an  offender 
misses  a restitution  payment  or  two,  a clerk 
flags  the  case  and  calls  them  before  Judge 
Kenneth  Stewart, who  holds  hearings  twice 
a month. 

Stewart  questions  the  offender  and 
works  out  a restitution  payment  plan.  “We 
want  them  to  pay  as  much  as  possible  to 
get  the  victim  taken  care  of,”  he  said.  “But 
sometimes  you  can’t  do  it.” 

Even  with  a restitution  court,  only 
about  25  percent  of  Clackamas  County’s 
medium-  and  high-risk  offenders  pay 
their  restitution,  according  to  the  ODOC. 
Nevertheless,  Clackamas  County  is  viewed 
as  Oregon’s  success  story.  Yamhill  County 
followed  its  lead,  creating  a restitution 
court  of  its  own,  and  Multnomah  County 
wanted  to  do  so  but  couldn’t.  “We  were 
hot  on  the  idea,”  said  Goodman.  “But  we 
didn’t  have  the  minimum  staffing  to  get  it 
going.”  Flooded  with  victim  complaints, 
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however,  Multnomah  County  appears  to 
be  prioritizing  restitution  by  recruiting  a 
full-time  position  devoted  exclusively  to 
restitution  collection. 

In  January  2012,  the  state  funded  a 
30-month  pilot  program  that  will  provide 
extra  staff  to  collect  restitution  payments  in 
Multnomah,  Lane,  Jackson,  Jefferson  and 
Crook  counties,  at  a cost  of  $1.8  million. 
Multnomah  County  also  maintains  a “res- 
titution garden”  next  to  a farm  inTroutdale, 
where  juvenile  offenders  grow  crops  as  part 
of  their  restitution  requirements.  The  veg- 
etables from  the  garden  are  sold  at  farmers’ 
markets  and  a cafe  at  the  Donald  E.  Long 
Juvenile  Detention  Home,  to  satisfy  some 
of  the  juveniles’  restitution  orders. 

One  thorny  issue  involving  restitu- 
tion payments  involves  cases  where  the 
offender  receives  pension  funds  from  the 
Oregon  Public  Employees  Retirement 
System  (PERS).  In  April  2013,  The  Or- 
egonian profiled  a case  involving  Patrick 
Roman  Garcia,  64,  who  received  a 25-year 
sentence  for  child  sex  abuse.  A former  state 
employee,  he  was  ordered  to  pay  restitution 
to  his  victim;  however,  his  only  income  was 
from  PERS. 

Garcia  refused  to  make  restitution 
payments  from  his  retirement  funds  and 
the  Oregon  Department  of  Justice  took 
his  side,  based  on  a determination  that 
PERS  income  could  not  be  taken  to  satisfy 
payments  to  third  parties,  such  as  through 
garnishment,  judgments  or  restitution. This 
presented  an  apparent  conflict  with  the 
state’s  constitution,  which  says  victims  have 
a right  to  “prompt”  restitution  payments. 

Attorney  General  Ellen  Rosenblum 
did  not  comment  on  the  matter,  but  Gar- 
cia’s victim  and  her  mother  appealed  to 
the  Oregon  Supreme  Court  to  resolve  the 
issue  of  whether  PERS  funds  can  be  seized 


to  satisfy  restitution  orders.  The  Court  de- 
clined to  hear  the  case. 

“It’s  very  frustrating,”  said  attorney 
Erin  Olson,  who  represented  the  victim. 
“The  Supreme  Court  has  effectively  cut  off 
any  hope  [the  family  has]  in  paying  for  this 
little  girl’s  counseling.” 

As  budgets  are  slashed  across  Oregon 
and  the  rest  of  the  nation  due  to  the  lack- 


luster economy,  it  is  doubtful  that  counties 
- especially  small,  rural  ones  - will  invest 
the  funds  and  staffing  resources  necessary  to 
make  restitution  collection  a priority  over  the 
long  term.  Consequently,  a large  portion  of 
restitution  orders  will  remain  unpaid. 

Sources:  The  Oregonian , www.katu.com, 
https://web.  multco.  us 


Canadian  Prisoners  Escape  via  Helicopter 

by  John  E.  Dannenberg 


Two  Canadian  prisoners,  Benjamin 
Hudon-Barbeau  and  Danny  Provencal, 
escaped  from  a St.  Jerome,  Quebec  cor- 
rectional facility  on  March  17, 2013  when 
a helicopter  hovered  over  the  yard  and 
lowered  a rope  for  them.  They  clamored 
up,  with  one  holding  onto  the  undercar- 
riage and  the  other  hanging  upside  down 
from  the  rope  as  they  flew  off,  according  to 
witnesses.  Their  freedom  was  short-lived, 
however,  as  they  were  captured  later  the 
same  day  along  with  two  accomplices  who 
had  commandeered  the  helicopter. 

Hudon-Barbeau,  36,  had  been  cleared 
of  a double  murder  on  appeal  but  was 
returned  to  prison  in  connection  with  an 
attempted  murder  investigation.  In  Sep- 
tember 2011,  Proven9al,  33,  began  serving 
seven  years  and  10  months  for  arson,  break- 
ing and  entering,  forcible  confinement, 
unauthorized  possession  of  a firearm,  ut- 
tering threats  to  cause  harm  and  dangerous 
operation  of  a motor  vehicle.  Both  were 
allegedly  affiliated  with  the  Hells  Angels 
biker  gang. 

Following  the  break-out,  Hudon- 
Barbeau  called  a reporter  at  98.5  FM  in 
Montreal,  reportedly  saying,  “I  don’t  want 
to  cause  any  harm  to  anybody.  I am  not  a 
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killer.  I never  did  anything  bad  to  an  in- 
nocent. I know  that  [the  escape]  wasn’t 
the  best  thing  to  do,  but  I didn’t  want  to 
stay  in  prison  anymore.  I am  ready  to  die.” 
Hudon-Barbeau,  Proven9al  and  their  two 
accomplices  were  captured  a short  time  later 
after  exchanging  gunfire  with  police  officers 
at  a rural  cabin. 

The  helicopter  had  been  hijacked  from 
a sightseeing  company  in  Mont-Tremblant 
by  two  men  posing  as  tourists.  Once  it  was 
airborne,  the  men  pulled  a gun  on  the  pilot 
and  ordered  him  to  fly  northwest  to  St. 
Jerome.  The  identities  of  the  two  hijack- 
ers have  not  been  released;  the  helicopter 
pilot,  who  was  not  harmed,  was  treated  for 
shock. 

Sources:  CNN,  www.guardian.co.uk,  New 
York  Times 
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Supermax:  Controlling  Risk  Through  Solitary  Confinement,  by  Sharon 
Shalev  (Willan  Publishing,  September  2009).  346  pages,  $39.95 


WITHOUT  EXAGGERATION,  ShARON 

Shalev’s  examination  of  supermax 
prisons  and  the  dynamics  of  solitary  con- 
finement in  the  United  States  illustrates  the 
consequences  of  bureaucratic  dictates  on  the 
human  soul.  While  not  concealing  her  own 
moral  judgment  as  to  the  practice  of  solitary 
confinement,  Shalev  evenly  approaches  this 
topic  by  reproducing,  and  helping  the  reader 
navigate,  the  theories  and  mechanisms 
employed  in  supermax  facilities. 

Divided  into  nine  chapters,  Supermax 
shares  the  terrifying,  all-consuming  reality  of 
solitary  confinement  through  multiple  lenses. 
Following  the  first  chapter’s  brief  introduc- 
tion to  the  purpose  of  the  text,  Chapter  2 
traces  the  history  of  solitary  confinement 
in  the  U.S.  - from  the  early  Quaker  “silent” 
cells  meant  for  self-reflection  to  today’s  steel 
and  concrete  behemoths. 

Chapter  3 examines  factors  contributing 
to  the  modern  rise  of  supermax  prisons,  with 
specific  reference  to  California’s  prison  guard 
union  and  the  political  context  of  solitary 
confinement.  Chapter  4 is  largely  an  expan- 
sion on  the  previous  chapter,  though  with 
greater  emphasis  on  the  ideology  and  propa- 
ganda used  to  justify  the  use  of  solitary. 

Chapters  5 and  6 examine,  respectively, 
the  “bureaucratization  of  control”  with 
a focus  on  classification  and  a prisoner’s 
existence  within  the  supermax  system,  and 
the  “technology  of  control”  with  photos 
and  specific  descriptions  as  to  how  control 
units  function.  Shalev’s  examination  of  the 
California  Department  of  Corrections  and 
Rehabilitation’s  classification  and  debrief- 
ing processes  is  stark.  She  notes  that  “more 
elaborate  [classification]  systems  based  on 
‘objective,’ detailed,  measurable  criteria  and 
laden  with  procedural  requirements  make 
classification  decisions  more  difficult  to 
challenge  in  the  courts  ...  [and]  reflect  the 
lack  of  concern  for  the  personal  attributes 
and  needs  of  the  individual  prisoner  and  a 
preoccupation  with  risk  management.” 

The  “objectification”  of  classification 
policies,  according  to  Shalev,  arises  purely 
out  of  prison  officials’  response  to  litigation 
and  efforts  to  avoid  future  litigation,  rather 
than  humane  or  ethical  goals  or  purposes. 
Interestingly,  Shalev  likens  the  “debriefing” 


Book  review  by  Julie  Etter 

process  for  suspected  gang  members  placed 
in  solitary  “to  brainwashing  techniques  used 
in  communist  Russia  and  China  with  politi- 
cal dissenters,  where,  following  a period  of 
isolation,  the  prisoner  ‘was  forced  to  prove  his 
sincerity  by  making  irrevocable  behavioural 
commitments,  such  as  denouncing  and  im- 
plicating his  friends  and  relatives  in  his  own 
newly  recognized  crimes.  Once  he  had  done 
this,  he  became  further  alienated  from  his 
former  self,  even  in  his  own  eyes.”’ 

Chapters  7 and  8 delve  into  the  daily 
routines  of  the  people  within  a supermax, 
and  feature  extensive  first-hand  comments 
from  prisoners  and  employees  about  their 
perceptions  of  life  in  an  isolation  unit. 
Finally,  Shalev  wraps  up  the  text  in  the 
final  chapter  with  an  examination  of  the 
effectiveness  of  supermax  confinement  in 
achieving  its  goals  - needless  to  say,  her 
conclusions  are  damning. 

While  Supermax  is  a book  meant  to 
reveal  the  purpose,  function,  justification 
and  details  of  solitary  confinement,  which 
it  does  quite  well,  it  also  provides  the  reader 
with  important  context  for  understanding 
the  culture  of  corrections  workers,  from 
guards  to  prison  architects. 


IN  A LAWSUIT  FILED  IN  STATE  COURT  ON 

May  1,2013,  Prison  Legal  News,  represent- 
ed by  the  Texas  Civil  Rights  Project  (TCRP), 
alleges  that  Corrections  Corporation  of 
America  (CCA)  is  concealing  information 
about  CCA-mn  correctional  facilities  by  fail- 
ing to  respond  to  a public  records  request. 

To  obtain  information  about  CCA’s 
operations  in  Texas,  PLN  submitted  a 
records  request  to  the  company  on  March 
1,  2013  pursuant  to  the  state’s  Public 
Information  Act,  requesting  a number  of 
documents  related  to  CCA’s  contracts  with 
state  and  local  Texas  government  agencies, 
injunctions  issued  against  CCA  in  Texas, 
and  settlements  and  verdicts  in  legal  actions 
involving  CCA  in  Texas.  The  company  did 
not  respond  to  the  records  request. 

“Privately  operated  prisons  and  jails  are 


In  highlighting  the  remoteness  of  soli- 
tary confinement  and  the  inherent  abusive 
nature  of  supermax  facilities,  which  are  not 
subject  to  any  sort  of  public  scrutiny,  Shalev 
offers  some  important  academic  analysis 
pertaining  to  the  “code  of  silence”  among 
prison  employees.  She  also  frequently  cites 
the  findings  in  Madrid  v.  Gomez,  a lawsuit 
involving  California’s  Pelican  Bay  super- 
max, where  the  federal  district  court  noted, 
among  other  things,  “evidence  pertaining 
to  the  SHU’s  significance  [in  reducing 
state-wide  prison  violence]  is  inconclusive.” 
Useful  texts  and  cases  are  listed  in  an  exten- 
sive bibliography  at  the  end  of  the  book. 

Supermax  is  valuable  for  its  academic  and 
well-researched  examination  of  prisons  based 
on  the  solitary  confinement  model.  It  caters 
to  a wide  audience,  both  enabling  people  who 
have  never  experienced  solitary  to  feel  the  life- 
long claustrophobia  that  must  haunt  prisoners 
who  spend  years  or  even  decades  in  supermax 
facilities,  and  offering  scholars  and  litigants 
important  insights  that  might  help  forge  fu- 
ture policy  changes.  The  urgency  of  reforming, 
if  not  abolishing,  our  carceral  system’s  reliance 
on  supermax  prisons  and  solitary  confinement 
cannot  be  overstated, 


notorious  for  their  abhorrent  conditions,” 
PLN  stated  in  its  complaint.  “Although 
they  perform  a government  function,  they 
are  driven  by  a profit  model  that  cuts  costs 
for  the  benefit  of  shareholders  and  to  the 
detriment  of  basic  services,  security,  and 
oversight.  Prison  Legal  News  seeks  to 
enforce  its  rights  under  the  Public  Informa- 
tion Act  to  investigate  details  about  these 
facilities  in  Texas.” 

The  lawsuit  filing  was  tied  to  CCA’s 
lack  of  transparency  with  respect  to  the 
Dawson  State  Jail,  where  at  least  eight 
prisoners  have  died,  some  due  to  medical- 
related  problems. 

Demands  to  close  the  CCA-operated 
Dawson  State  Jail  erupted  in  June  2012 
after  a pregnant  prisoner  gave  premature 
birth  in  a toilet  in  her  cell,  with  her  baby 
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dying  four  days  later.  CCA  staff  had  re- 
portedly refused  the  prisoner’s  requests  for 
medical  care.  “The  baby  was  born  premature 
and  without  any  medical  personnel  present 
because  of  CCA’s  gross  mismanagement,” 
said  TCRP  attorney  Brian  McGiverin,  who 
represents  PLN  in  its  public  records  suit. 
“Their  indifference  was  horrifying.” 

Autumn  Miller,  the  mother  of  the  de- 
ceased baby,  who  was  named  Grade,  filed 
a federal  lawsuit  against  CCA  on  March  8, 
2013.  See:  Miller  v.  CCA,  U.S.D.C.  (N.D. 
Tex.),  Case  No.  3:13-cv-01022-L. 

According  to  an  investigative  report  by 
CBS  11,  at  least  eight  prisoners  have  died 
at  the  Dawson  State  Jail  since  2004.  One  of 
those  deaths  involved  diabetic  prisoner  Pam 
D.  Weatherby,  45.  An  internal  CCA  docu- 
ment indicated  that  jail  staff  “did  not  follow 
proper  procedures,  in  that  they  did  not  call 
a medical  professional  and  advise  them  of 
the  offender  vomiting,  prior  to  the  medical 
staff  arriving”  at  the  facility.  Weatherby  died 
in  July  2011;  she  was  serving  one  year  for 
drug  possession.  Her  family  has  since  filed 
a wrongful  death  suit  against  CCA.  See: 
Alfano  v.  CCA, U.S.D.C.  (N.D. Texas),  Case 
No.  3:ll-cv-01006-P. 

“Private  prisons  siphon  public  taxpayer 
dollars  into  corporate  profit,”  noted  PLN 
managing  editor  Alex  Friedmann.  “They 
slash  [medical]  services  to  funnel  money 
to  their  shareholders  and  executives,  and 
people  die.  Even  when  we  don’t  need  these 
for-profit  prisons,  they  are  rarely  shuttered 
until  the  scandals  reach  critical  mass.” 

“Prisons  and  jails  operated  by  CCA 
and  other  profit-making  corporations  have 
been  responsible  for  dozens  of  scandals 
around  Texas,”  added  Bob  Libal,  director  of 
Grassroots  Leadership,  a non-profit  orga- 
nization that  opposes  prison  privatization. 


“In  the  last  ten  years  alone,  there  have  been 
instances  of  medical  neglect,  sexual  abuse 
and  preventable  suicide  in  private  facilities 
in  Austin,  Bartlett,  Beaumont,  Big  Spring, 
Bronte,  Dallas,  Del  Rio,  Eden,  Encinal, 
Falfurrias,  Fort  Worth,  Henderson,  Liberty, 
Littlefield,  Pearsall,  Pecos,  Raymondville, 
Spur, Taylor,  Texarkana  and  Waco.” 

The  Texas  legislature  is  currently  debat- 
ing whether  to  discontinue  state  funding 
for  the  Dawson  State  Jail  and  another 
CCA-run  facility,  the  Mineral  Wells  Pre- 
Parole  Transfer  Facility.  State  Senator  John 
Whitmire  wants  to  close  the  two  prisons, 
citing  a surplus  of  12,000  empty  prison 
beds,  and  neither  facility  was  funded  in 
the  Senate’s  2014-15  budget.  The  House’s 
budget  similarly  cut  funding,  and  the  Texas 
Board  of  Criminal  Justice  will  decide  which 
prisons  to  close,  which  will  likely  include 
the  Dawson  State  Jail. 

In  its  public  records  lawsuit  against  CCA, 
PLN  is  seeking  a declaratory  judgment  re- 
garding the  company’s  violation  of  the  Public 
Information  Act,  a writ  of  mandamus  requir- 
ing CCA  to  produce  the  requested  records, 
and  attorney  fees  and  costs. 

“CCA  hides  the  truth  about  its  man- 
agement because  it  knows  the  truth  is 
horrific,”  said  McGiverin.  “But  they  won’t 
get  away  with  it.  Texans  know  how  to  keep 
government  accountable.  Our  laws  entitle 
us  to  check  its  homework  and  keep  it  hon- 
est. At  Dawson  State  Jail  and  beyond,  we 
intend  to  show  CCA  it  is  not  above  the 
law.”  See:  Prison  Legal  News  v.  CCA,  Travis 
County  District  Court  (TX),  Case  No.  D-l 
-GN-13-001445.  H 

Sources:  TCRP  press  release  (May  1,  2013), 
Texas  Tribune,  Dallas  Morning  News,  www. 
dfw.  cbslocal.  com 
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Florida  Legislator  Resigns  in  Wake  of  Texting  Scandal 


A Florida  state  lawmaker  who 
supported  harsher  criminal  penalties 
for  stalkers  and  people  who  commit  sexual 
offenses  using  electronic  means  has  resigned 
in  the  wake  of  a texting  scandal. 

In  August  and  September  2011, 
Democratic  state  representative  Richard  L. 
Steinberg  used  a disguised  Yahoo  account 
to  send  text  messages  to  Assistant  U.S. 
Attorney  Marlene  Fernandez-Karavetsos. 
The  texts  included  suggestive  messages 
that  referred  to  her  as  “sexxxy  mama,”  and 
inquired  about  her  infant  son. 

Fernandez-Karavetsos  repeatedly  asked 
the  texter  to  identify  himself.  “Considering 
we’re  both  married  parents,  probably  best  I 
not  answer  at  this  point,”  Steinberg  wrote 
back.  Fernandez-Karavetsos,  37,  is  mar- 
ried to  George  Karavetsos,  also  a federal 
prosecutor  and  chief  of  the  Miami  U.S. 
Attorney’s  narcotics  section.  Steinberg,  39, 
is  married  and  has  one  child. 

With  the  texts  continuing  to  pour  in, 
Fernandez-Karavetsos  complained  to  the 
U.S.  Secret  Service,  which  investigated  the 
case  because  it  involved  a federal  prosecu- 
tor. The  texts  were  traced  to  Steinberg’s 
home  and  phone.  The  story  broke  after  the 
Miami  Herald  obtained  the  affidavit  for  a 
search  warrant  to  examine  the  information 
in  Steinberg’s  Yahoo  account. 

Steinberg  quickly  acknowledged  he 
was  the  perpetrator  and  expressed  sorrow 
and  asked  for  forgiveness  from  Fernandez- 
Karavetsos,  whom  he  had  known  for  15 
years  on  a professional  basis.  He  then 
resigned  his  legislative  seat. 

“The  events  of  the  past  week  have 
been  difficult  for  my  family,  for  me,  and 
for  everyone  involved,”  Steinberg  wrote  in 
a statement.  “After  much  consultation  with 
my  family,  my  friends,  and  my  colleagues 
in  the  Democratic  caucus  - and  after  some 
time  for  quiet,  personal  reflection  - I have 
decided  to  resign,  effective  today,  from  my 
position  as  a member  of  Florida’s  House  of 
Representatives.” 

Steinberg’s  political  career  began  in 
2001  when  he  became  the  second-youngest 
member  elected  to  the  Miami  Beach  Com- 
mission. He  later  became  the  youngest 
vice-mayor  of  the  city,  and  was  elected  to 
the  state  legislature  in  2007. 

A review  of  his  legislative  voting  record 
revealed  that  he  voted  five  times  to  enhance 
penalties  for  stalkers  and  sexual  predators 


who  use  texting  or  other  electronic  media  to 
commit  their  crimes.  Just  a week  before  his 
resignation  on  February  24,2012,  Steinberg 
voted  for  HB  1099  - a bill  that  expanded 
the  definition  of  aggravated  stalking  to 
include  threats  and  implied  threats  made 
via  electronic  messages. 

The  bill  also  amended  the  definition  of 
“threat”  to  include  any  activity  that  “places 
another  person  in  reasonable  fear  for  his  or 
her  safety  or  the  safety  of  his  or  her  family 
members.”  HB  1099  passed  and  was  signed 


The  State  of  Oregon  has  paid 
$3.75  million  to  a little  girl  who  was 
injured  by  an  abusive  foster  parent. Then,  in 
an  ironic  twist,  state  officials  agreed  to  pay 
another  $2.1  million  to  the  family  of  the 
man  who  committed  the  abuse,  to  settle  a 
wrongful  death  lawsuit  for  negligent  prison 
medical  care.  Both  settlements,  totaling 
$5.85  million,  represent  the  largest  payouts 
in  the  state’s  history  for  the  type  of  cases 
involved. 

In  2007,  Oregon  foster  care  officials 
placed  two-year-old  Stephanie  Kuntupis 
with  Cesar  Cruz-Reyes,  Sr.  and  his  wife, 
Michele.  Stephanie  suffered  unexplained 
bruises  for  weeks  before  she  was  found 
unconscious  and  taken  to  a hospital  in 
June  2007. 

An  investigation  found  that  Cesar 
had  violently  shaken  Stephanie,  partially 
blinding  her  and  causing  irreversible  brain 
damage.  Experts  believe  that  Stephanie, 
now  eight  years  old,  could  remain  childlike 
her  entire  life  and  will  likely  never  be  able 
to  live  independently.  Worse,  she  may  suffer 
early  onset  dementia  because  her  brain  was 
so  badly  injured  by  the  abuse,  and  she  could 
die  prematurely. 

Stephanie’s  guardian  filed  suit  in  Mult- 
nomah County  Circuit  Court;  the  case  was 
removed  to  federal  court  but  later  returned 
to  the  circuit  court.  The  state  settled  the  case 
for  $3.75  million,  according  to  a May  2012 
news  report,  because  it  failed  to  adequately 
investigate  the  foster  parents  before  placing 
Stephanie  in  their  care.  See:  S.K  v.  State 
of  Oregon,  Circuit  Court  for  Multnomah 
County  (OR),  Case  No.  0711-12845. 

The  settlement  will  help  provide  treat- 


into  law  on  April  29,2012. 

In  November  2012,  the  Associated 
Press  reported  that  Steinberg  would  not  face 
criminal  charges  for  having  sent  harassing, 
unwanted  texts  to  Fernandez-Karavetsos. 
The  Miami-Dade  County  State  Attorney’s 
Office  wrote  in  a memo  that  there  was  in- 
sufficient evidence  to  prove  Steinberg  had 
sent  the  texts  maliciously.  FJ 

Sources:  Miami  Herald,  www.tampabay. 
com,  Associated  Press 


ment  for  Stephanie  throughout  her  life,  said 
Erin  Olson,  one  of  her  attorneys. 

“This  is  a 5-year-old  case  that’s  back  in 
the  newspaper  and  it’s  going  to  sound  like 
it’s  today’s  child  welfare  system,  and  it’s  not 
today’s  child  welfare  system,”  stated  Erinn 
Kelley-  Siel,  Director  of  Oregon’s  Depart- 
ment of  Human  Services.  “The  screening 
for  foster  parents  is  remarkably  different 
than  the  [system]  we  had  five  years  ago.” 

Michele  Cruz-Reyes  had  falsely 
claimed  on  the  couple’s  foster  parent  ap- 
plication that  she  and  her  husband  had 
never  been  arrested  or  charged  with  a crime, 
according  to  the  lawsuit  filed  by  Stephanie’s 
guardian.  Although  neither  had  been  con- 
victed, state  records  revealed  more  than  six 
arrests  between  them. 

Cesar  was  arrested  in  1992  for  cocaine 
possession  and  distribution,  hit  and  run, 
and  lying  to  the  police  - twice.  He  also 
had  a history  of  using  false  names  and 
had  used  his  son’s  Social  Security  number 
on  two  bankruptcies,  his  foster  parent  ap- 
plication and  to  obtain  a construction  job. 
Additionally,  he  was  accused  of  being  an 
illegal  immigrant. 

Michele  was  charged  with  theft  in 
1992  and  conspiracy  to  commit  identity 
theft  in  2006.  She  had  also  fraudulently 
received  $2,300  in  welfare  benefits  by  lying 
about  her  household  income. 

This  information  likely  would  have 
disqualified  the  couple  as  foster  parents. 
Yet  state  foster  care  officials  either  were  un- 
aware of,  or  disregarded,  that  information. 
Stephanie  had  been  placed  in  the  foster  care 
system  after  her  parents,  Stephen  Kuntupis 
and  Monique  Peals,  were  arrested  for  pos- 
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session  of  methamphetamine. 

Cesar  Cruz-Reyes  pleaded  no  contest 
to  attempted  first-degree  assault  and  was 
sentenced  to  just  two-and-a-half  years  in 
prison  for  injuring  Stephanie.  It  is  unclear 
whether  Michele  knew  her  husband  was 
physically  abusing  Stephanie,  but  prosecu- 
tors did  not  charge  her  with  a crime. 

Soon  after  Cesar  began  serving  his 
prison  sentence  in  2009,  medical  staff  pre- 
scribed Isoniazid,  a preventive  tuberculosis 
drug  treatment.  However,  they  failed  to 
properly  monitor  him,  ignored  his  requests 
for  help  when  he  became  so  sick  that  he  had 
difficulty  walking  and  delayed  sending  him 
to  a hospital,  where  he  died  in  August  2009 
of  liver  failure  due  to  the  drug’s  side  effects, 
according  to  a lawsuit  filed  by  his  wife. 

“We  take  the  safety  and  health  of  the 
inmates  in  our  custody  very  seriously,”  said 
Colette  S.  Peters,  Director  of  the  Oregon 
Department  of  Corrections  (ODOC).  “This 
is  a tragic  situation.” 

The  ODOC’s  legal  counsel  declined  to 
comment  on  why  the  state  settled  the  case 
for  $2.1  million  - the  highest  amount  ever 
paid  for  a prisoner’s  death  in  Oregon.  But 
attorney  Benjamin  Haile  with  the  Portland 


Law  Collective  LLP,  who  represented  Mi- 
chele Cruz-Reyes  in  her  lawsuit,  shed  some 
light  on  that  question.  “This  is  an  extremely 
compelling  case  of  medical  neglect,  of  deny- 
ing a person  basic  essential  medical  care  and 
missing  opportunities  over  and  over  to  save 
his  life,”  he  explained. 

The  settlement  compensates  Cesar’s 
wife  and  teenage  children  for  his  death,  said 
Haile.  Despite  being  a convicted  felon,  Ce- 
sar had  significant  future  earnings  potential 
because  his  employer  was  willing  to  re-hire 
him  after  his  release  from  prison. 

Even  so,  Steven  Goldberg,  another  at- 
torney representing  Cesar’s  estate,  admitted 
in  court  filings  that  the  case  would  have 
been  worth  “very  little”  if  the  jury  were  al- 
lowed to  know  why  Cesar  was  incarcerated. 
Yet,  “we  believed  that  we  would  have  been 
able  to  keep  out  the  facts  underlying  the 


decedent’s  conviction,”  Goldberg  stated, 
which  likely  contributed  to  the  record 
settlement  amount. 

Source:  The  Oregonian 
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Pennsylvania  Prison  Guards,  Sergeants  Out-earn  Supervisors 


Life  in  prison  has  always  been  far 
different  than  life  in  the  free  world.  An 
investigation  by  the  Pitts  burgh -Gazette  into 
the  wages  of  Pennsylvania  prison  employees 
revealed  one  of  those  differences  - an  Alice- 
in-Wonderland  quality  to  the  Department 
of  Corrections’  (DOC)  pay  scale. 

Typically,  an  employee’s  higher  rank 
merits  greater  pay.  Yet  Pennsylvania  prison 
guards,  who  occupy  the  bottom  rung  of  the 
DOC’s  employment  ladder,  are  some  of  the 
state’s  highest  paid  prison  workers. 

For  example,  of  the  23  employees  at 
State  Correctional  Institution  (SCI)  Pitts- 
burgh who  earned  more  than  $100,000  in 
2011,  21  were  guards  or  sergeants.  That 
same  year,  the  best-paid  captain  at  SCI 
Pittsburgh  earned  less  than  $88,000  while 
the  top-paid  lieutenant  made  $73,817.  One 
guard,  whose  base  pay  was  around  $51,000, 
padded  his  income  with  leave  pay,  shift 
differentials  and  overtime  to  earn  a total 
of  $139,571.  His  overtime  pay  alone  was 
approximately  $75,000. 

“That  guy  works  every  minute  he  can,” 
said  David  Mandella,  local  vice  president 
of  the  Pennsylvania  State  Corrections  As- 
sociation (PSCOA). 

Of  the  $5.5  million  in  overtime  paid 
at  SCI  Pittsburgh  in  2011  - representing 
17.3%  of  the  prison’s  total  payroll  - $4.9 
million  went  to  guards  and  sergeants. 
“[Overtime]  costs  have  increased  over  the 
years  to  a current  cost  ...of  $50  million” sys- 
temwide, said  DOC  spokeswoman  Susan 
McNaughton. 

The  pay  disparity  is  creating  “a  public 
safety  problem”  due  to  erosion  of  prison 
management,  said  state  Senator  David 
Argali.  “When  you  have  good  quality  of- 
ficers who  are  not  even  willing  to  take  the 
test  [to  become  lieutenants]  because  they 
don’t  want  to  take  a pay  cut  in  a promotion, 
what  happens  then  is  perhaps  the  people 
who  do  get  the  promotions  aren’t  the  best 
qualified. 

“Just  about  everyone  can  understand 
that  lieutenants  and  captains  should  make 
more  than  sergeants,”  he  continued.  “Oth- 
erwise, why  would  talented,  experienced 
sergeants  try  to  advance?  I don’t  think 
anyone  I represent  wants  to  see  inexperi- 
enced officers  overseeing  large  numbers  of 
prisoners.” 


by  David  M.  Reutter 

Even  the  union  sees  a problem.  “I’m  a 
taxpayer,  so  I hate  to  see  any  money  wasted,” 
said  PSCOA  president  Roy  Pinto.  “I’d  like 
to  see  the  prisons  staffed  properly  so  the 
overtime  was  minimal,  as  opposed  to  the 
rampant  overtime  that’s  out  there.” 

An  organization  that  represents  prison 
administrators,  the  Commissioned  Officers 
Association,  noted  that  “morale  among 
lieutenants  and  captains  is  at  a new  low,” 
as  many  supervisors  are  making  less  than 
the  lower-ranked  staff  they  supervise.  In 
some  cases,  lieutenants  have  requested 
voluntary  demotions  so  they  can  earn  more 
as  sergeants. 

DOC  officials  are  “very  aware  of  this 
issue,”  McNaughton  said,  and  are  try- 
ing to  address  the  problem  by  “improved 
scheduling,  utilizing  some  wage  positions 
to  off-set  long-term  leaves,  filling  vacan- 
cies faster,  and  training  staff  faster  on  shift 
when  possible.” 

The  PSCOA  pointed  out  that  the 
state’s  prison  system  is  understaffed.  “The 
management  there  knows  they  need  enough 
people  to  cover  those  posts,”  Pinto  stated. 
“But  [the  DOC]  likes  to  balance  its  budget 
on  the  backs  of  the  officers,”  by  hiring  an 
insufficient  number  of  line  staff  and  relying 
on  overtime. 

The  use  of  overtime  has  long-lasting 


An  overwhelming  majority  of  pris- 
oners  serving  life  sentences  without 
parole  for  crimes  committed  as  juveniles 
were  exposed  to  domestic  violence  and 
lived  in  poverty,  while  significant  numbers 
failed  in  school,  were  influenced  by  friends 
in  trouble  with  the  law  and  grew  up  in  a 
home  missing  at  least  one  parent  who  was 
incarcerated,  according  to  a report  by  The 
Sentencing  Project. 

The  report,  based  on  the  most  compre- 
hensive survey  to  date  of  prisoners  serving 
life  sentences  for  crimes  they  committed 
as  juveniles,  calls  for  the  elimination  of 
life  without  parole  (LWOP)  sentences  for 
juvenile  offenders.  The  report  also  recom- 
mends a closer  inspection  of  the  racial 
dynamics  of  the  juvenile  justice  system, 


fiscal  costs.  From  December  2011  to  Febru- 
ary 2012, 72  prison  guards  with  ten  or  more 
years  of  service  retired;  they  will  receive  an 
average  annual  pension  of  $29,282  from  the 
state  for  the  rest  of  their  lives.  One  guard, 
who  was  a 38-year  veteran,  was  awarded  a 
pension  of  $89,780.  Such  awards  are  based 
on  their  three  highest  years  of  earnings, 
including  overtime. 

To  solve  the  pay  disparity  problem, 
Senator  Argali  said  he  plans  to  introduce 
legislation  that  will  require  prison  supervi- 
sors - lieutenants  and  captains,  who  are  not 
unionized  - to  earn  more  than  the  rank  and 
file  in  base  pay.  On  April  5,  2013,  Argali 
issued  a memo  that  stated  his  bill  would 
amend  the  Public  Employee  Relations  Act 
“to  ensure  captains/lieutenants/first-level 
supervisors  in  the  Department  of  Correc- 
tions receive  a salary  increase  that  matches 
pay  raises  earned  by  the  highest-ranking 
corrections  officer  in  a collective  bargain- 
ing unit.” 

Until  the  legislation  passes,  however, 
the  DOC’s  pay  structure  will  continue  to 
result  in  guards  and  sergeants  earning  more 
than  their  supervisors,  largely  due  to  the  fi- 
nancial incentive  of  working  overtime.  PI 

Sources:  Pittsburgh-Gazette,  www.legis. 
state. pa.  us 


which  imposes  LWOP  sentences  on  black 
youths  at  an  alarmingly  higher  rate  than  on 
white  youths. 

“Juveniles  serving  life  sentences  have 
had  their  lives  defined  by  a serious  crime 
committed  in  their  youth,  but  it  is  not  a 
complete  picture  of  who  they  are,”  wrote 
Ashley  Nellis,  Ph.D.,  a research  analyst  for 
The  Sentencing  Project  and  the  report’s 
author. 

“Although  it  does  not  excuse  their 
crimes,”  she  added,  “most  people  sent  to 
prison  for  life  as  youth  were  failed  by  systems 
that  are  intended  to  protect  children.” 

Researchers  for  The  Sentencing  Project 
collected  data  from  1,579  juvenile  lifers 
across  the  United  States  between  October 
2010  and  August  2011.  The  average  time 
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served  by  the  prisoners  surveyed  was  15 
years,  and  almost  a fourth  had  been  incar- 
cerated at  least  21  years. 

As  children,  more  than  two-thirds  of 
the  juvenile  lifers  saw  illegal  drugs  sold 
where  they  lived,  and  one  in  three  had 
resided  in  public  housing  prior  to  being 
incarcerated.  More  than  half  saw  acts  of  vio- 
lence in  their  neighborhoods  weekly.  Most 
- 79%,  according  to  the  survey  - witnessed 
violence  directly  in  their  homes,  while 
nearly  half  (46.9%)  experienced  physical 
abuse.  Overall,  one  in  five  had  been  sexually 
abused  - a rate  that  increased  to  almost  four 
in  five  among  female  juvenile  lifers. 

“Violence  is  a learned  behavior,”  Nel- 
lis wrote,  “and  when  it  is  demonstrated  by 
adults  in  a home  environment  as  a tool  to 
resolve  problems,  children  internalize  this 
and,  without  intervention,  are  prone  to 
repeat  it.” 

The  survey  further  revealed  that  more 
than  25%  of  juvenile  lifers  had  a parent  in 
prison,  and  noted  that  “Mass  incarceration 
has  had  a profound  impact  on  communi- 
ties of  color,  especially  African  American 
communities. ’’The  report  found  that  black 
youths  are  six  times  more  likely  than  white 


youths  to  have  had  an  incarcerated  parent. 

The  Sentencing  Project  also  collected 
race  and  ethnicity  data  for  most  of  the  1,844 
homicide  victims  of  the  survey’s  participants. 
While  the  analysis  of  the  data  is  complex,  the 
survey  found  that  - proportionally  speaking 
- black  juveniles  arrested  for  killing  a white 
victim  were  sentenced  to  life  without  parole 
far  more  often  than  white  juveniles  arrested 
for  killing  a black  victim. 

Unless  factors  such  as  prior  offenses  or 
the  nature  of  the  relationship  between  the 
assailant  and  the  victim  “could  account  for 
this  large-scale  disparity, ’’the  report  noted, 
“...  we  should  be  quite  concerned  about  a 
policy  that  appears  to  perpetuate  longstand- 
ing racial  disparities  in  the  justice  system.” 

Among  several  of  the  report’s  recom- 
mendations,The  Sentencing  Project  argued 
that  eliminating  juvenile  LWOP  “would 
involve  adoption  of  punishments  propor- 
tionate to  the  crime  while  considering  an 
offender’s  age,  maturity”  and  rehabilitative 
potential,  and  would  not  result  in  “serious, 
violent  offenders  escaping  punishment.” 

The  report  also  recommended  that 
juvenile  lifers  be  allowed  and  encouraged  to 
engage  in  rehabilitative  programs;  that  they 


should  be  housed  in  age-appropriate  pre- 
trial and  post-conviction  settings;  and  that 
criminal  justice  resources  should  be  spent 
on  youth  intervention  programs  rather  than 
“warehousing”  juveniles  in  prison. 

The  United  States  is  the  only  nation 
that  imposes  life  without  parole  on  juvenile 
offenders,  and  over  2,500  prisoners  na- 
tionwide are  serving  LWOP  sentences  for 
crimes  committed  when  they  were  under  18 
years  old.  Six  states  prohibit  juvenile  LWOP 
sentences:  Alaska,  Colorado,  Kansas,  Ken- 
tucky, Montana  and  Texas. 

On  June  25,  2012,  the  U.S.  Supreme 
Court  issued  a decision  in  two  consolidated 
cases  where  14-year-olds  were  automati- 
cally sentenced  to  life  without  parole  after 
being  convicted  of  homicide.  The  Court 
held  that  imposing  mandatory  LWOP 
sentences  on  juveniles  was  a violation  of 
the  Eighth  Amendment’s  prohibition  on 
cruel  and  unusual  punishment.  See:  Miller 
v.  Alabama , 132  S.Ct.  2455  (2012).  P 

Sources:  “7 he  Lives  of  Juvenile  Lifers:  Find- 
ingsfrom  aNational  Survey,  ” by  Ashley  Nellis, 
Ph.D.,  The  Sentencing  Project  (March  2012); 
www.cclp.org 
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Oregon  State  Police  Handwriting  Analysis 
Unit  Closed,  under  Investigation 


//  l A f E don’t  know  if  it’s  one  isolated 

V V case  or  there  are  going  to  be  oth- 
ers,” said  Oregon  State  Police  (OSP)  Lt. 
Gregg  Hastings,  when  he  announced  that 
OSP  handwriting  examiners  had  made  a 
mistake  in  a criminal  case. 

In  March  2012,  OSP’s  Forensic  Ser- 
vices Division’s  handwriting  analysis  unit, 
formally  called  the  Questioned  Documents 
Unit,  found  that  its  examiners  had  used 
procedures  in  a criminal  case  that  violated 
OSP  policy. The  department  placed  its  two 
handwriting  examiners  - Ron  Emmons 
and  Christina  Kelley  - on  paid  leave,  re- 
assigned Captain  Randy  Wampler,  the  head 
of  the  Forensic  Services  Division,  and  noti- 
fied district  attorneys  and  law  enforcement 
agencies  across  the  state. 

The  handwriting  unit  handles  an  av- 
erage of  80  cases  a year  for  all  36  Oregon 
counties,  analyzing  documents  such  as  sui- 
cide notes,  wills  and  fraudulent  checks. 

“Our  intent  is  to  fully  audit,  investigate 
and  review  the  Questioned  Documents 
Unit  issues,”  said  Major  Joel  Lujan.  “This 
is  a precautionary  measure  to  determine 
if  there  are  any  significant  issues  beyond 
quality  control.” 

According  to  The  Oregonian,  the  OSP 
is  re-examining  35  cases  from  the  Ques- 
tioned Documents  Unit,  using  out-of-state 
experts.  Problems  were  discovered  when  it 
was  learned  that  Emmons  and  Kelley  were 
not  cross-checking  each  others  work,  as 
they  were  supposed  to  do. 

In  January  2012,  Kelley  had  reviewed 
Emmons’  findings  in  a case  involving 
George  Ardizzone,  an  Oregon  state  pris- 
oner accused  of  trying  to  hire  someone  to 
kill  his  ex-girlfriend  while  he  was  incarcer- 
ated. Emmons  thought  the  writing  samples 
in  the  case  were  written  by  one  person. 
Kelley  thought  they  had  been  written  by 
two  people,  but  allegedly  failed  to  inform 
Emmons  about  her  findings.  Emmons  sent 
his  analysis,  which  was  later  found  to  be  in- 
correct, to  the  prosecutor’s  office;  Ardizzone 
was  convicted  without  the  handwriting 
evidence,  but  Emmons’  error  resulted  in  an 
internal  review. 

During  the  investigation,  Kelly  said 
Emmons  had  intimidated  her  and  had  a 
bias  in  favor  of  prosecutors.  She  also  said 
she  thought  he  might  hurt  her  physically 


or  professionally,  and  cited  over  a dozen 
other  cases  where  Emmons  may  have  made 
errors.  For  her  part,  Kelly  was  accused  of  ly- 
ing and  failing  to  follow  proper  procedures, 
but  neither  she  nor  Emmons  faced  criminal 
charges. 

While  Emmons  and  Kelly  were  on 
administrative  leave,  the  American  Society 
of  Crime  Laboratory  Directors  refused  to 
accredit  the  OSP’s  handwriting  analysis 
unit,  so  the  department  had  to  send  cases 


A FORMER  HALFWAY  HOUSE  DIRECTOR, 

who  embezzled  up  to  $213,787  from 
a federally-funded  non-profit  Oregon 
halfway  house,  pleaded  guilty  and  has  been 
sentenced  to  18  months  in  prison. 

As  previously  reported  in  PLN,  Laura 
Marie  Edwards,  39,  served  as  executive 
director  of  the  Oregon  Halfway  House 
(OHH),  now  known  as  the  Northwest 
Regional  Re-Entry  Center,  from  2007  until 
she  was  fired  in  2010.  The  facility  houses 
federal  prisoners  prior  to  their  release  from 
custody.  [See:  PLN,  March  2012,  p. 33;  Jan. 
2011,  p.42], 

Edwards’  troubles  began  when  the 
federal  Bureau  of  Prisons  (BOP)  alerted  the 
OHH  Board  of  Directors  that  she  should 
be  relieved  of  her  duties.  BOP  officials 
would  not  elaborate,  but  OHH  commenced 
an  internal  investigation  and  turned  its 
findings  over  to  the  FBI. 

The  investigation  revealed  that  Ed- 
wards had  funneled  up  to  $213,787  of 
OHH’s  funds  into  her  personal  bank 
account.  According  to  court  records,  she 
misused  an  OHH  debit  card  meant  for 
business  purchases  to  buy  items  from  the 
Adoption  Shoppe  - an  online  store  that 
she  owned. 

Edwards  also  admitted  to  OHH 
Board  President  and  Federal  Public  De- 
fender Steven  Wax  that  she  previously 
had  been  fired  as  the  regional  director 
of  Cornell  Industries,  a California-based 
halfway  house,  for  embezzling  about 

$90,000. 

After  leaving  the  state  and  attempting 
suicide,  Edwards  was  returned  to  Oregon 


involving  handwriting  evidence  to  other 
agencies  and  the  FBI  for  evaluation. 

“At  this  time,  the  complex  review  has 
not  indicated  that  any  of  the  analysis  work 
was  directly  responsible  for  someone  being 
convicted  of  a crime,”  the  OSP  said  in  an 
October  2012  statement.  The  results  of  the 
review  of  Emmons  and  Kelly’s  work  has  not 
yet  been  made  public.  P^ 

Source:  The  Oregonian 


and  pleaded  guilty  to  embezzlement  on 
January  9, 2012. The  government  alleged  at 
the  plea  hearing  that  Edwards  had  stolen 
$213,787,  though  she  claimed  the  amount 
was  substantially  less. 

OHH’s  Board  recommended  that 
Edwards  be  sent  to  prison,  according  to 
the  government’s  sentencing  memoran- 
dum. Board  President  Steven  Wax,  who 
normally  fights  to  avoid  prison  sentences 
for  his  clients,  found  himself  in  the  un- 
usual role  of  advocating  for  Edwards’ 
incarceration. 

“While  the  Regional  Re-entry  Center 
is  a private  non-profit  organization,  it  serves 
a public  function, ”he  noted.  “Miss  Edwards’ 
violation  of  the  public  trust  is  among  the 
most  disturbing  types  of  criminal  conduct. 
What  made  this  even  more  disturbing  is 
that  this  was  the  second  time  that  she  had 
abused  her  position  in  a re-entry  center  to 
embezzle  funds.” 

On  April  16, 2012,  U.S.  District  Court 
Judge  Ancer  L.  Haggerty  rejected  Edwards’ 
request  for  probation  and  sentenced  her 
to  18  months  in  prison  plus  three  years 
of  supervised  release,  and  ordered  her  to 
pay  $162,421.17  in  restitution.  In  a twist 
of  irony,  Edwards  will  likely  serve  out  the 
final  months  of  her  federal  prison  sentence 
in  a halfway  house.  See:  United  States  v. 
Edwards,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:ll-cr-00241-HA. 

Currently  incarcerated  at  FMC  Lex- 
ington, Edwards  is  scheduled  to  be  released 
in  September  2013.  PJ 

Source:  The  Oregonian 
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Oklahoma  Escapee  Surrenders  to  Police  after  14  Years  on  the  Run 

by  Christopher  Zoukis 


On  April  26,  2013, David  Lee  Kemp, 
43,  turned  himself  into  the  Comanche 
County,  Oklahoma  Sheriff’s  Office.  He  was 
actively  being  sought  by  the  FBI,  U.S.  Mar- 
shals and  other  law  enforcement  agencies  for 
escaping  from  the  Comanche  Countyjail  14 
years  earlier.  “He  said  that  he  was  just  tired 
basically  of  running  and  it  was  affecting  his 
health,”  said  Sheriff  Kenny  Stradley. 

Kemp  was  being  held  in  the  Comanche 
Countyjail  in  1999  for  the  shooting  deaths  of 
Christine  Frances  Kemp,  his  ex-wife,  and  Rob- 
ert Wayne  Miller,  her  new  boyfriend.  Kemp 
allegedly  went  to  their  apartment,  pushed  open 
the  unlocked  front  door,  and  shot  Miller  four 
times  and  his  ex-wife  three  times. 

He  then  fled  the  area.  Police  later  lo- 
cated a man  who  claimed  he  had  sold  Kemp 
a .45  caliber  handgun.  Subsequent  testing 
of  spent  bullet  casings  confirmed  that  the 
gun  was  the  one  used  in  the  murders.  The 
California  Highway  Patrol  located  Kemp’s 
Dodge  Ram  pickup  truck  abandoned  by  the 
side  of  the  road  several  days  later,  and  com- 


menced a search.  They  located  Kemp,  who 
was  eventually  cornered  in  a junkyard,  where 
he  held  the  .45  up  to  his  head  and  threatened 
to  kill  himself.  Police  fired  rubber  bullets 
to  disable  him  and  he  was  returned  to  the 
Comanche  County  Sheriff’s  Office. 

On  March  11,  1999,  while  await- 
ing trial  for  the  murders,  Kemp  escaped 
along  with  eight  other  prisoners  who 
overpowered  a jail 
guard  using  a bar- 
becue fork.  The  other 
escapees  were  subse- 
quently recaptured, 
but  Kemp  remained 
free  for  14  years.  He 
was  allegedly  spot- 
ted in  Las  Vegas, 

Phoenix,  Louisiana 
and  Canada;  his  case 
was  featured  on  both 
“Am  eric  a’s  Most 
Wanted”  and  “Un- 
solved Mysteries.” 


Kemp  is  now  awaiting  trial  on  both  the 
first-degree  murder  charges  and  an  escape 
charge.  Sheriff  Stradley,  who  was  sheriff 
when  Kemp  escaped,  said  having  him  back 
in  custody  was  “a  big  relief.”  FI 

Sources:  Associated  Press,  www.coldcaseok. 
com,  Huffington  Post,  www. kswo.com,  www. 
news.yahoo.  com,  www.  unsolved,  com 
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CDCR  to  Open  New  Mental  Health  Facility 


he  stated.  “Ultimately,  that’s  less  cost  on  law  2013,  at  a cost  of  $700-750  million.  [See: 
enforcement,  less  cost  on  the  courts,  and  less  PLN,  March  2013,  p.56] . FJ 
cost  on  correction,  and  a safer  public.” 

The  CDCR  also  plans  to  open  a 1,722-  Sources:  www.correctionahiews.com,  www. 
bed  prison  hospital  in  Stockton  by  July  kshy.com 

Fourth  Circuit:  No  Qualified 
Immunity  for  Bail  Bondsmen; 

$1 00,000  Damages  Award  Upheld 


IN  RESPONSE  TO  INTENSE  PRESSURE  FROM 

the  Plata  v.  Brown  and  Coleman  v.  Brown 
federal  lawsuits  demanding  improved  medi- 
cal and  mental  health  care  for  California 
Department  of  Corrections  and  Reha- 
bilitation (CDCR)  prisoners,  a new  50-bed 
mental  health  facility  is  scheduled  to  open 
in  July  2013  at  the  California  Men’s  Colony 
(CMC)  state  prison  in  San  Luis  Obispo. 

The  123  million  facility  will  be 
available  to  house  CDCR  prisoners  ex- 
periencing mental  health  crises,  such 
as  those  who  are  suicidal  or  who  have 
repeatedly  stated  they  intend  to  harm 
themselves.  It  will  also  house  prisoners 
whose  mental  health  has  deteriorated  to 
the  point  they  present  a danger  to  others. 
Known  as  the  Correctional  Treatment 
Center,  the  licensed  mental  health  facility 
is  intended  to  comply  with  a federal  court 
order  requiring  the  CDCR  to  provide  men- 
tal health  care  consistent  with  the  Eighth 
Amendment. 

Governor  Jerry  Brown  had  hoped  the 
new  facility  would  bring  an  end  to  what 
he  called  “intrusive”  federal  control  over 
the  CDCR’s  mental  health  services.  Both 
Governor  Brown  and  CDCR  Secretary 
JefFrey  Beard  have  issued  recent  statements 
claiming  that  concerns  related  to  mental 
health  care  in  the  state’s  prison  system  were 
no  longer  an  issue.  However,  the  federal 
court  over  the  Coleman  case  disagreed  in  a 
strongly-worded  order  on  April  5,2013  (see 
related  article  in  this  issue  of  PLN). 

Of  the  approximately  5,000  prisoners 
housed  at  the  CMC,  around  25  percent 
receive  mental  health  services.  Once  the 
Correctional  Treatment  Center  opens, 
prisoners  will  receive  the  mental  health 
treatment  they  need  in  a more  focused 
environment,  with  added  one-on-one 
time  with  psychologists  and  psychiatrists. 
CDCR  officials  claim  the  facility  will  ulti- 
mately reduce  recidivism  among  mentally 
ill  prisoners  by  helping  them  learn  how  to 
handle  their  mental  health  issues.  A major 
task  is  to  teach  such  prisoners  about  their 
treatment  requirements  and  keep  them  on 
their  medications,  said  CMC  public  infor- 
mation officer  Lt.  Robert  Furster. 

“You  may  have  an  inmate  come  in  and 
get  the  mental  health  treatment  he  needs, 
then  he  goes  back  into  society  where  he 
understands  his  mental  health  illness,  he 
gets  medication,  and  he  doesn’t  reoffend,” 


The  Fourth  Circuit  Court  of  Ap- 
peals has  upheld  a jury  verdict  and 
$100,000  damages  award,  concluding  that 
bail  bondsmen  are  not  entitled  to  qualified 
immunity. 

South  Carolina  bail  bondsman  Jon  E. 
Ham,  through  his  company  Quick  Silver 
Bail  Bonds  LLC,  posted  a $20,000  bond 
for  Tyis  Rose;  however,  Rose  failed  to  ap- 
pear and  the  court  issued  a fugitive  warrant 
for  his  arrest. 

After  months  of  searching  for  Rose, 
Ham  conducted  surveillance  of  the  home 
of  Shirley  Gregg,  an  acquaintance  of  Rose’s 
family,  and  witnessed  Rose  enter  the  resi- 
dence.Two  days  later,  at  7:30  a.m.,  Ham,  a 
Sumter  County  sheriff’s  deputy  and  several 
other  bail  bondsmen  returned  to  Gregg’s 
home  without  a search  warrant. 

“Ham  was  ‘shaking  the  door  like  he 
was  going  to  break  it’  and  warned  [Gregg] 
that  she  ‘had  to  let  them  come  in  or  he  was 
going  to  come  in.. ..’Through  the  window, 
Gregg  observed  that  Ham  was  armed  with 
a shotgun....  Gregg  ultimately  allowed  Ham 
and  [the  deputy]  to  enter  because  she  felt 
threatened  and  ‘wasn’t  going  to  try  to  get 
killed.’ 

“Upon  entering  the  house,  Ham  aimed 
his  shotgun  head- high  or  at  chest  level  and 
kept  it  pointed  up  while  searching  through- 
out the  house.  Unable  to  locate  Rose,  he 
became  agitated  and  started  yelling  ques- 
tions at  Gregg  about  Rose’s  whereabouts.” 
Rose  started  to  cry  and  the  deputy  inter- 
vened and  told  Ham  to  stop. 

“Gregg  called  911  to  complain  about 
the  entry  and  search....  Later  that  day, 
Gregg’s  brother  warned  Ham  not  to  return 
to  his  sister’s  house.  Despite  the  warning, 
Ham  returned  to  tell  Gregg  that  he  had 
raised  the  reward  for  Rose’s  apprehension. 
In  response  Gregg  called  her  sister,  who 
confronted  Ham  and  told  him  to  leave. 


According  to  Gregg,  Ham  responded  that 
‘he  can  do  whatever  he  wanted  to  do.’” 

Gregg  filed  suit  in  state  court  against 
Ham,  his  company,  the  sheriff’s  department 
and  the  deputy  sheriff  who  had  accompa- 
nied Ham  to  her  residence.  The  defendants 
removed  the  case  to  federal  court  and  Gregg 
ultimately  settled  her  claims  involving  the 
sheriff’s  department  and  deputy. 

The  claims  against  Ham  and  Quick 
Silver  went  to  trial  in  February  2010,  and 
a federal  jury  awarded  Gregg  $50,000  in 
compensatory  damages  and  $50,000  in 
punitive  damages.  The  district  court  denied 
Ham’s  motion  for  a new  trial  based  on  the 
issue  of  qualified  immunity  having  been 
submitted  to  the  jury,  and  awarded  $20,000 
in  attorney’s  fees  and  $2,582.18  in  costs  to 
Gregg. 

The  Fourth  Circuit  affirmed  the  verdict 
and  damages  award,  noting  that  neither 
party  had  objected  to  the  district  court’s  jury 
instruction  as  to  qualified  immunity.  “Even 
assuming  the  instruction  was  improper,” 
however,  the  appellate  court  found  “there 
was  no  error  because  Ham  was  not  entitled 
to  a qualified  immunity  defense.” 

Based  on  the  test  set  forth  in  Richard- 
son v.  McKnight, 521  U.S.  399  (1997)  [PLN, 
Sept.  1997, p.l],  the  Court  of  Appeals  con- 
cluded “that  the  history  and  policy  behind 
the  qualified  immunity  defense  do  not  sup- 
port extending  it  to  bail  bondsmen.  First, 
there  is  no  evidence  that  bail  bondsmen 
have  historically  been  afforded  immunity 
for  their  actions.  In  fact,  courts  have  rejected 
the  notion  that  bail  bondsmen  act  as  an  arm 
of  the  court  or  perform  a public  function.” 
Second,  “the  policy  justifications  underly- 
ing qualified  immunity  do  not  apply  to  bail 
bondsmen,”  as  “the  work  of  a bail  bondsman 
is  fueled  primarily  by  a strong  profit  motive” 
rather  than  an  interest  in  public  service. 

As  such,  “Ham  is  ...  unable  to  show 
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error,  plain  or  otherwise,  based  on  the  dis-  that  “he  nevertheless  fails  to  satisfy  the 
trict  court’s  jury  instruction  on  a defense  requirements  of  the  [qualified  immunity] 
to  which  he  was  not  entitled.”  To  remove  defense.”  See:  Gregg  v.  Ham,  678  F.3d  333 
all  doubt,  the  Fourth  Circuit  also  noted  (4th  Cir.  2012). 

Tennessee  Supreme  Court:  No  Separate 
Parole  Dates  for  Consecutive  Sentences 

by  Matt  Clarke 


On  May  25,  2012,  the  Supreme 
Court  ofTennessee  held  that  prisoners 
with  consecutive  sentences  are  not  entitled 
to  separate  parole  eligibility  dates  for  each 
sentence.  The  Court  also  clarified  that  a 
prisoner  may  only  challenge  the  calculation 
of  a release  eligibility  date  by  the  Tennes- 
see Department  of  Correction  (TDOC) 
under  the  procedures  outlined  in  the  state’s 
Uniform  Administrative  Procedures  Act 
(UAPA),  T.C.A.  §§  4-5-101  to  325.  De- 
cisions by  the  parole  board,  however,  are 
challenged  via  a petition  for  common  law 
writ  of  certiorari. 

Danny  A.  Stewart,  a Tennessee  state 
prisoner,  was  convicted  of  thirteen  drug- 
related  crimes.  His  sentences  were  run 
consecutive,  with  a ten-year  sentence 
stacked  on  a twenty-year  sentence  that  was 
stacked  on  a twelve-year  sentence,  for  a total 
combined  sentence  of  42  years. The  TDOC 
calculated  his  parole  release  eligibility  date 
by  adding  the  sentences  and  treating  them 
as  a single  42 -year  prison  term. 

The  Tennessee  Board  of  Probation  and 
Parole  (BPP)  denied  Stewart  parole  in  No- 
vember 2009.  Fie  filed  an  appeal  with  the 
BPP,  arguing  that  he  had  not  been  given  a 
custodial  parole  hearing  as  required  under 
Howell  v.  State,  569  S.W.2d  428  (Tenn. 
1978). The  BPP  denied  his  appeal.  Stewart 
did  not  request  a declaratory  order  from 
the  TDOC  regarding  the  calculation  of  his 
release  eligibility  date. 

Instead,  he  filed  a petition  for  a com- 
mon law  writ  of  certiorari  in  chancery 
court  that  named  the  BPP,  the  TDOC  and 
officials  from  both  agencies  as  defendants. 
The  petition  argued  that  he  was  entitled 
to  a custodial  parole  hearing  and  that 
the  TDOC  had  miscalculated  his  release 
eligibility  date  by  treating  his  consecutive 
sentences  as  one  sentence. 

The  chancery  court  dismissed  his 
petition.  Stewart  then  appealed,  and  the 
Court  of  Appeals  reversed  the  dismissal. 
The  defendants  requested  permission  to 


appeal  to  the  Supreme  Court  ofTennessee, 
which  was  granted. 

The  Supreme  Court  held  that  the 
UAPA  governs  a prisoner’s  challenge  to  the 
TDOC’s  calculation  of  a release  eligibility 
date.  The  UAPA  requires  that  the  prisoner 
request  a declaratory  order  from  the  TDOC 
before  filing  a declaratory  judgment  action 
in  Davidson  County  Chancery  Court, 
pursuant  to  T.C.A.  § 4-5-223(a).  Because 
Stewart  had  failed  to  seek  a declaratory 
order  from  the  TDOC  concerning  the  cal- 
culation of  his  release  eligibility  date,  he  was 
barred  from  bringing  a declaratory  judg- 
ment action  against  the  TDOC,  and  that 
issue  was  therefore  properly  dismissed. 

The  state  Supreme  Court  further  held 
that  the  UAPA  does  not  govern  a prisoner’s 
challenge  to  parole  decisions  by  the  BPP. 
Such  challenges,  which  are  limited  to  the 
procedures  used  by  the  BPP  to  reach  its 
decision  and  not  the  decision’s  “intrinsic 
correctness,”  are  brought  via  a petition  for 
a writ  of  certiorari.  Flowever,  Stewart’s 
claim  regarding  the  BPP  was  only  that  he 
had  not  received  a custodial  parole  hearing 
pursuant  to  Howell. 

Noting  that  Howell  was  decided  to 
address  a lack  of  statutory  law  governing 
consecutive  sentencing  in  1978,  the  Court 
found  that  Howell  had  been  superseded  by 
Tennessee’s  Criminal  Sentencing  Reform 
Act  of 1989,  which  specifically  addressed  the 
issue  of  consecutive  sentences  and  instructed 
that  the  “periods  of  ineligibility  for  release  are 
calculated  for  each  sentence  and  are  added 
together  to  determine  the  release  eligibility 
date  for  the  consecutive  sentences.”  There- 
fore, Stewart’s  claim  that  he  should  have 
received  custodial  parole  hearings  for  each 
of  his  consecutive  sentences  had  no  basis  in 
law  and  was  properly  dismissed. 

The  decision  of  the  Court  of  Appeals 
was  accordingly  reversed  and  the  judgment 
of  the  chancery  court  dismissing  the  peti- 
tion reinstated.  See:  Stewart  v.  Schofield,  368 
S.W.3d  457  (Tenn.  2012). 
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Australia:  Benjamin  Lord  pleaded 
guilty  in  Victoria  County  Court  on 
January  21, 2013  to  two  counts  of  imper- 
sonating a public  official  with  the  intention 
of  obtaining  sexual  services  and  two  counts 
of  obtaining  a financial  advantage  by  de- 
ception. While  incarcerated,  Lord,  31,  had 
victimized  a fellow  prisoner  by  pretending 
to  be  an  undercover  government  agent. 
Besides  convincing  the  victim  to  have  sex, 
Lord  also  demanded  hair  samples  from 
him  and  strip  searched  him.  Lord  con- 
tinued the  charade  once  he  was  released, 
returning  to  visit  his  victim  in  prison  and 
manipulating  him  after  he  was  paroled. 
Judge  Julie  Nicholson  called  Lord’s  scheme 
“quite  inventive”  and  “almost  like  a Hol- 
lywood script.” 

Brazil:  Dozens  of  prisoners  escaped 
from  a Brazilian  prison  by  crawling  through 
the  sewage  system  on  February  3,  2013, 
authorities  said.  An  official  at  Vicente 
Piragibe  prison  in  Rio  de  Janeiro  state  told 
the  media  that  31  prisoners  were  involved 
in  the  escape;  four  were  quickly  captured 
while  still  in  the  sewers.  The  facility  houses 
around  1,700  prisoners  with  only  10  guards 
on  duty  at  times. The  prisoners  are  believed 
to  have  broken  into  the  sewer  pipes  through 
the  floor  of  a communal  area. 

California:  Fremont  jail  prisoner 
Marquice  McClinton  was  arrested  on 
January  29,  2013  on  charges  of  suspicion 
of  vandalism  after  destroying  his  jail-issued 
mattress  by  ripping  it  open.  McClinton 
complained  to  guards  that  his  mattress  was 
dirty  and  that  he  wanted  to  be  transported 
to  the  Santa  Rita  Jail.  Police  spokeswoman 
Geneva  Bosques  said, “We  obliged  his  wish 
and  he  was  transported  to  Santa  Rita  and 
booked  for  vandalism.”  The  mattress  was 
reportedly  worth  $200. 

District  of  Columbia:  On  January 
25, 2013,  hackers  claiming  to  be  from  the 
group  Anonymous  embedded  a video  state- 
ment on  the  U.S.  Sentencing  Commission’s 
website  in  response  to  the  death  of  Aaron 
Swartz,  an  Internet  activist  who  commit- 
ted suicide  earlier  that  month.  Swartz,  26, 
was  facing  hacking  charges  and  up  to  35 
years  in  prison  if  convicted.  “The  federal 
sentencing  guidelines  ...  enable  prosecutors 
to  cheat  citizens  of  their  constitutionally- 
guaranteed  right  to  a fair  trial,  by  a jury  of 
their  peers  [and]  are  a clear  violation  of 
the  8th  Amendment  protection  against 
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cruel  and  unusual  punishments,”  said  the 
hackers,  who  labeled  the  attack  “Operation 
Last  Resort”  and  said  the  Sentencing  Com- 
mission’s website  was  selected  for  symbolic 
reasons. 

Florida:  Carissa  Correia’s  7-year-old 
pit  bull,  Sassy,  died  after  being  shot  twice 
on  January  10,  2013  by  off-duty  Lee 
County  corrections  officer  Justin  Stro- 
edecke,  who  used  his  department-issued 
handgun.  Stroedecke  claimed  the  family 
pet  had  tried  to  bite  him  while  he  was 
walking  his  dog.  Correia  said  she  let  Sassy 
out  to  go  to  the  bathroom  and  that’s  the 
last  time  she  saw  her  alive.  The  case  is  be- 
ing investigated  by  Lee  County  Domestic 
Animal  Services. 

Florida:  On  December  9,  2010,  Ste- 
phen Espalin,  57,  needed  treatment  for 
chest  pains  but  was  asked  to  leave  a Boca 
Raton,  Florida  hospital  for  falsely  saying  he 
had  health  insurance.  In  an  attempt  to  re- 
ceive medical  care  from  federal  authorities, 
he  threatened  to  assassinate  President  Ba- 
rack Obama,  his  family  and  their  dog.  Court 
records  show  that  Espalin  had  previously 
served  an  18-month  federal  prison  term  for 
threatening  former  President  George  W. 
Bush.  For  stating  he  planned  to  kill  Obama, 
Espalin  was  sentenced  onjanuary  18,2013 
to  51  months  in  federal  prison  and  ordered 
to  undergo  mental  health  treatment  while 
incarcerated. 

Illinois:  Former  Governor  George 
Ryan,  79,  one  of  four  Illinois  governors 
who  have  been  criminally  charged  and 
convicted  over  the  past  four  decades,  was 
released  from  federal  prison  on  January 
30,  2013.  He  briefly  checked  into  a Chi- 
cago halfway  house  before  being  placed 
on  home  confinement  to  complete  his 
614-year  sentence  for  fraud  and  racketeer- 
ing. Some  viewed  this  arrangement  as  yet 
another  backroom  deal  cut  by  a career 
politician  who  had  steered  millions  of 
dollars  in  state  business  to  lobbyists  and 
friends  in  exchange  for  vacations,  gifts  and 
other  perks.  Ryan’s  attorney  and  Bureau 
of  Prisons  officials  denied  that  he  had  re- 
ceived special  treatment.  Ryan  is  perhaps 
best  known  for  commuting  the  sentences 
of  all  Illinois  death  row  prisoners  at  the 
end  of  his  term  as  governor  in  2003.  [See: 
PLN,  July  2003,  p.25]. 

Illinois:  Onjanuary  24, 2013,  a deputy 
on  patrol  reported  seeing  black  smoke  as  he 


drove  past  the  home  of  Troy  Morgan,  31, 
a state  prison  guard  at  Dixon  Correctional 
Center.  The  smoke  was  from  Morgan  burn- 
ing the  plastic  covering  off  copper  wire 
that  he  had  stolen;  he  was  charged  with  six 
counts  of  felony  theft  and  two  counts  of 
misdemeanor  theft  after  investigators  found 
wire,  chains,  tools  and  other  items  taken  in 
recent  burglaries.  He  was  booked  into  the 
Whiteside  County  Jail,  then  released  on  his 
own  recognizance. 

Indiana:  Morgan  County  jail  guard 
Nicholas  Tankersley,  21,  was  sentenced  in 
March  2013  to  a year  in  jail  after  pleading 
guilty  to  official  misconduct.  He  had  been 
fired  after  being  charged  with  sexual  bat- 
tery, official  misconduct,  battery  and  theft. 
Several  female  prisoners  claimed  Tankersley 
told  them  he  would  give  them  items  in  vio- 
lation of  jail  rules  if  they  stripped  or  exposed 
their  breasts.  According  to  a probable  cause 
affidavit,  two  prisoners  alleged  he  had  them 
perform  a sex  show. 

Indiana:  A woman  who  worked  for 
Aramark,  a private  company  that  provides 
food  services  at  the  New  Castle  Correc- 
tional Facility,  was  accused  of  smuggling 
tobacco  and  cell  phones  to  prisoners. 
The  Indiana  State  Police  said  a warrant 
was  issued  for  the  arrest  of  44-year-old 
Roberta  Ashburn,  who  turned  herself  in 
on  February  1,  2013.  Ashburn’s  arrest 
was  the  second  time  in  two  months  that 
a New  Castle  employee  had  been  accused 
of  smuggling  contraband;  former  prison 
worker  Richard  Rice  was  arrested  in  Janu- 
ary 2013  on  charges  of  trafficking  with 
an  inmate,  possession  of  marijuana  and 
possession  of  heroin. 

Iowa:  Dakota  County  Jail  employee 
Mason  Billings,  44,  was  arrested  on  Janu- 
ary 18,2013  on  one  misdemeanor  count  of 
theft  by  unlawful  taking.  He  is  accused  of 
stealing  $400  from  a prisoner  at  the  jail  in 
September  2012.  Security  footage  showed 
Billings  removing  an  item  from  a plastic  bag 
containing  the  prisoner’s  property.  Dakota 
County  Jail  Director  Terry  Kern  said  Bill- 
ings had  repaid  the  money  and  was  fired. 
The  incident  prompted  a policy  change  at 
the  jail  - two  employees  must  be  present 
when  a prisoner’s  money  is  counted,  rather 
than  one  as  allowed  under  the  previous 
policy. 

Kentucky:  When  Sarah  Vincent 
showed  up  at  the  Warren  County  Regional 
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Jail  in  December  2012  to  post  bond  for 
her  boyfriend,  Jarell  Lewis,  who  had  been 
arrested  on  charges  of  DUI  and  cocaine 
trafficking,  the  15,005  in  cash  she  brought 
with  her  smelled  like  marijuana,  according 
to  a Bowling  Green  Police  Department 
report.  V incent  agreed  to  allow  officers  to 
search  the  home  she  shared  with  Lewis, 
where  police  found  more  money,  bags  of 
marijuana,  two  bags  of  suspected  cocaine, 
an  unknown  white  powder,  digital  scales 
and  4.4  grams  of  Vyvanse.  In  addition  to  his 
initial  charges,  Lewis  now  faces  additional 
drug  trafficking  charges.  Vincent  was  not 
charged. 

Louisiana:  Opelousas  police  Sgt.  Ken- 
neth Edwards  was  arrested  on  January  18, 
2013  and  charged  with  two  counts  of  doctor 
shopping,  two  counts  of  drug  distribution 
and  two  counts  of  introducing  contraband 
into  a penal  facility.  After  Police  Chief 
Perry  Gallow  received  an  internal  com- 
plaint about  Edwards,  state  troopers  were 
notified.  Investigators  say  he  gave  drugs  to 
prisoners  in  the  Opelousas  Cityjail  that  he 
had  obtained  from  different  doctors  on  two 
separate  occasions. 

Maryland:  On  January  4,  2013,  for- 
mer Prince  George’s  County  jail  guard 
Anthony  McIntosh,  49,  pleaded  guilty  to 
one  count  of  falsification  of  records  in  a 
federal  investigation  in  connection  with 
the  death  of  prisoner  Ronnie  White,  19, 
who  died  at  the  jail  in  2008.  [See:  PLN, 
Aug.  2010,  p.22;  May  2009,  p.  14] . Pros- 
ecutors contended  that  McIntosh  entered 
White’s  cell  and  removed  him  from  a sheet 
from  which  he  was  found  hanging,  then 


quickly  left  the  cell,  failed  to  tell  anyone 
and  later  falsified  reports  about  White’s 
death.  Because  White  had  been  charged 
with  murdering  a county  police  officer,  the 
case  raised  concerns  that  his  death  was  a 
retaliation  killing  by  jail  staff.  McIntosh 
was  sentenced  on  June  3,2013  to  two  years 
in  federal  prison. 

Mexico:  Following  the  January  16, 
2013  escape  of  two  prisoners  in  San  Cris- 
tobal de  las  Casas  in  the  state  of  Chiapas, 
seven  prison  officials,  including  the  warden, 
were  detained  as  accomplices  and  criminally 
charged,  according  to  the  Attorney  Gener- 
al’s Office.  Escapes  are  frequent  at  Mexican 
prisons  and  sometimes  involve  the  coopera- 
tion of  employees.  In  September  2012, 131 
prisoners  escaped  from  the  Piedras  Negras 
Prison  in  the  state  of  Coahuila. 

Minnesota:  A guard  at  the  MCF-Lino 
Lakes  prison,  Timothy  James  Korsmoe, 
47,  allegedly  exposed  his  genitals  to  an 
unnamed  prisoner  several  times  in  August 
and  September  2012.  While  on  duty  at 
the  medium-security  facility,  Korsmoe 
masturbated  in  front  of  the  prisoner  and 
ejaculated  into  a bowl,  according  to  a 
criminal  complaint  filed  in  Anoka  County. 
After  the  prisoner  reported  the  incident, 
DNA  testing  by  the  Bureau  of  Criminal 
Apprehension  found  the  semen  in  the  bowl 
was  a match  to  Korsmoe.  He  was  placed  on 
paid  leave  and  pleaded  guilty  to  misconduct 
of  a public  officer  on  February  26,2013.  He 
faces  up  to  90  days  in  jail. 

New  Mexico:  Fifteen  prisoners  have 
been  charged  with  felonies  for  partici- 
pating in  a January  15,  2013  riot  at  the 


Cibola  County  Detention  Center,  which 
is  operated  by  Corrections  Corporation  of 
America  (CCA).  The  incident  resulted  in 
over  110,000  in  damages  to  toilets,  sinks, 
chairs  and  desks,  and  guards  had  to  use 
tear  gas  to  quell  the  disturbance.  The  riot 
started  when  CCA  officials  denied  com- 
missary privileges  to  prisoners  as  a form  of 
collective  punishment  after  home-brewed 
alcohol  was  found  in  one  of  the  housing 
units.  “In  jail  or  not,  you  cannot  just  go 
around  causing  damage  to  property,  in- 
cluding the  county’s,”  stated  Undersheriff 
Tony  Mace. 

New  York:  Onondaga  County  Sher- 
iff’s Office  deputies  Thomas  Carver  and 
Benjamin  St.  Andrew  were  charged  last 
year  with  obtaining  information  from  jail 
computers  and  providing  it  to  prisoner 
Stanley  Lostumbo,  who  was  seeking  de- 
tails about  several  jurors  in  his  criminal 
case.  Although  the  deputies  thought  their 
actions  were  in  accordance  with  Sheriff’s 
Office  regulations,  little  training  had  been 
done  about  the  use  of  computer  informa- 
tion and  they  didn’t  know  the  people  they 
were  looking  up  were  jurors.  Carver  and  St. 
Andrew  could  have  faced  up  to  four  years 
in  prison  if  convicted  of  felony  computer 
trespass,  but  the  charges  were  reduced  to 
misdemeanors  in  January  2013  and  pros- 
ecutors moved  to  adjourn  their  cases  if  they 
stayed  out  of  trouble. 

New  York:  Former  Tioga  County  jail 
guard  David  Monell  was  sentenced  on 
December  18,2012  to  six  months  in  federal 
prison  after  being  caught  on  tape  beating 
prisoner  David  Coffey  while  Coffey  was 
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handcuffed  to  a bench.  At  his  sentencing 
hearing,  Monell,  who  had  been  named  2010 
Corrections  Officer  of  the  Year,  apologized 
to  Coffey,  the  community  and  other  law 
enforcement  officers  for  the  unprovoked 
attack.  He  had  resigned  two  days  after  the 
June  2010  incident.  [See:  PLN,  Oct.  2012, 
p.52]. 

New  York:  Investigators  allege  that 
Kimberly  Margeson,  54,  visited  her  son, 
William  Partridge,  30,  who  was  being  held 
in  an  upstate  jail  following  his  arrest  on  a 
weapons  charge.  According  to  the  Yates 
County  Sheriff’s  Department,  Margeson 
put  Oxycodone  pills  “into  her  mouth  and 
brought  them  into  the  jail.”  She  then  passed 
two  of  the  pills  “from  her  mouth  to  her  son’s 
mouth  when  she  kissed  him.”  Margeson 
was  arrested  and  charged  with  a felony  drug 


offense;  she  and  her  son  were  also  charged 
with  a misdemeanor  count  of  promoting 
contraband. 

Ohio:  Michael  A.  Ferrara,  Jr.,  34,  was 
pronounced  dead  at  the  Adena  Medical 
Center  after  being  found  unconscious  in 
his  cell  at  the  Ross  Correctional  Institution 
at  4:50  a.m.  on  January  11, 2013,  two  days 
before  his  scheduled  release.  His  death  was 
determined  to  be  a homicide,  and  Ferrara’s 
cellmate,  Logan  Alan  Murphy,  21,  was 
charged  with  aggravated  murder  in  May 
2013.  Murphy  has  entered  a plea  of  not 
guilty  by  reason  of  insanity. 

Oklahoma:  Federal  prosecutors  said 
former  Murray  County  Sheriff’s  deputy 
Craig  Alan  Billings  tackled  handcuffed 
prisoner  Logan  Grinstead  and  repeat- 
edly slammed  his  head  on  the  floor  after 
Grinstead  made  offensive  comments. 
Billings  pleaded  guilty  on  January  11, 
2013  to  one  count  of  deprivation  of 


rights  for  violating  Grinstead’s  civil 
rights  when  he  was  being  booked  into 
the  Murray  County  Jail  in  October  2011. 
Billings  faces  a maximum  sentence  of  ten 
years  in  prison,  but  his  attorney  said  a 
plea  agreement  would  result  in  signifi- 
cantly less  time. 

Pennsylvania:  On  January  11,  2013, 
former  state  prison  guard  Edward  J.  Da- 
vis, 28,  was  arrested  on  charges  of  taking 
contraband  into  SCI-Dallas  and  having 
sexual  contact  with  a prisoner.  In  an  arrest 
report,  state  police  said  Davis  kissed  and 
performed  sex  acts  on  the  unidentified 
male  prisoner  multiple  times  at  the  facility. 
Investigators  found  more  than  100  sexually 
explicit  love  letters  that  Davis  had  sent  the 
prisoner,  additionally,  police  claimed  Davis 
had  routinely  smuggled  drugs  and  other 
contraband  to  the  prisoner  for  months 
until  he  was  caught  with  six  cell  phones, 
marijuana,  artwork  and  pills.  Davis  was 
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released  on  bail  but  ordered  to  spend  a 
week  in  jail  or  at  a treatment  center  after  he 
subsequently  accepted  several  phone  calls 
from  the  prisoner. 

South  Carolina:  Helen  D.  Mershon, 
47,  was  jailed  on  a 175,000  cash-only  bond 
after  an  internal  investigation  found  she 
had  embezzled  at  least  125,000  from  the 
Lincoln  County  Sheriff’s  Department, 
where  she  did  clerical  work  at  the  county 
jail.  SherifFJohn  Cottle  saidMershon’s  theft 
of  funds  was  discovered  while  performing 
internal  reviews  of  different  divisions  in  the 
sheriff’s  department,  and  that  he  has  en- 
acted safeguards  to  prevent  such  incidents 
from  happening  again. 

Tennessee:  A Sevier  County  proba- 
tion/parole officerwho  was  arrested  on  theft 
charges  onjanuary  16,2013  has  been  fired 
by  the  Tennessee  Department  of  Correction 
(TDOC).  An  investigation  revealed  that 
officer  Joshua  Keith  DeBord  had  misused 
funds  that  were  paid  by  offenders  in  fines 
and  fees.  The  TDOC  plans  to  launch  an 
automated  fee  payment  system  beginning 
in  June  2013  that  will  help  prevent  such 
abuses.  Rather  than  submitting  court- 
ordered  fines,  restitution  or  fees  in  person, 
parolees  and  probationers  will  be  able  to 


make  online  payments. 

Texas:  Onjanuary  14, 2013, McLen- 
nan County  officials  removed  47  microwave 
ovens  from  the  countyjail  after  a request  for 
$ 85 ,000  to  upgrade  the  wiring  in  the  facility 
was  denied  by  county  commissioners.  The 
microwaves  had  overloaded  the  jail’s  electri- 
cal system.  Sheriff  Parnell  McNamara  said 
the  microwaves  were  considered  a safety 
hazard  because  prisoners  used  them  to  heat 
liquids  to  throw  on  other  prisoners. Trustees 
at  the  jail,  who  do  laundry,  cleaning  and 
cooking,  will  continue  to  have  access  to 
several  microwaves. 

Virginia:  Robert  Gleason,  Jr.  became 
the  first  prisoner  executed  in  the  U.S.  in 
2013  and  the  first  to  choose  death  by 
electrocution  since  2010.  He  was  serving 
a life  sentence  when  he  hog-tied,  beat  and 
strangled  his  cellmate,  Harvey  Watson,  Jr., 
in  May  2009.  While  awaiting  sentencing 
he  subsequently  strangled  26-year-old 
prisoner  Aaron  Cooper  in  July  2010.  [See: 
PLN,  Feb.  2011,  p. 44].  Gleason  later  said 
in  phone  interviews  that  he  deserved  to 
die,  and  that  “the  only  way  to  stop  me 
is  put  me  on  death  row.”  A jury  obliged 
and  Gleason  was  executed  on  January 
16,2013. 


Virginia:  Daquain  Alonzo  Wiltshire, 
23,  a guard  at  the  Coffeewood  Correctional 
Center,  faces  criminal  charges  in  connection 
with  an  incident  at  an  IHOP  restaurant  on 
February  3,2013.  According  to  Fredericks- 
burg police  spokeswoman  Natatia  Bledsoe, 
Wiltshire  and  others  were  eating  at  the 
restaurant  at  about  5 a.m.  when  members 
of  the  group,  who  were  described  as  being 
at  “various  levels  of  intoxication,”  became 
unruly.  After  a confrontation  with  an  em- 
ployee, Wiltshire  went  to  the  parking  lot 
and  returned  to  the  restaurant  carrying  a 
gun.  Police  were  later  able  to  locate  him 
because  he  paid  with  a credit  card,  and  he 
was  booked  into  the  Rappahannock  Re- 
gional Jail  on  four  misdemeanor  counts  of 
brandishing  a firearm. 

Virginia:  On  February  4,  2013, 
William  Lamar  Ballard,  19,  received  a 
50-year  sentence  with  22  years  suspended 
for  punching  Coffeewood  Juvenile  Cor- 
rectional Center  plumbing  instructor 
David  Cornett  and  throwing  a sink  faucet 
that  hit  Cornett  in  the  head  in  March 
2012.  Cornett  was  forced  to  leave  his 
teaching  job  at  Coffeewood  as  a result  of 
his  injuries.  Culpeper  Commonwealth’s 
Attorney  Megan  Frederick  cited  the 
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importance  of  maintaining  order  in  cor- 
rectional facilities,  and  said  her  office 
had  requested  a sentence  at  the  high  end 
of  the  guidelines  due  to  the  injuries  that 
Cornett  suffered. 

Washington:  Kitsap  Countyjail  guard 
Brett  E.  Hamilton,  39,  sent  multiple  text 
messages  to  a former  female  prisoner  who 
had  been  released  from  the  Kitsap  County 
Jail,  including  some  in  which  he  imperson- 
ated her  deceased  mother.  The  woman  was 


frightened  by  the  messages,  according  to 
police  reports.  Hamilton  signed  a pretrial 
diversion  agreement  in  December  2012;  if 
he  stays  out  of  trouble  for  three  years,  has  no 
contact  with  the  victim  and  receives  coun- 
seling, charges  of  telephone  harassment  and 
making  a false  statement  to  a public  servant 
will  be  dropped.  He  remains  on  leave  from 
his  position  at  the  jail. 

Washington:  On  January  30,  2013, 
three  unidentified  boys,  ages  8, 10  and  16, 
capsized  their  canoe  in  the  frigid  waters  of 
Salmon  Creek  near  Hazel  Dell.  Prisoners 
Nelson  Pettis,  Larry  Bohn  and  Jon  Fowler, 


who  were  on  a nearby  work  crew  from  the 
Larch  Corrections  Center,  came  to  their 
aid  and  pulled  them  out  of  the  water.  “We 
just  thought  it  was  some  kids  screaming 
until  we  seen  their  two  heads  bobbing  in 
the  water  with  the  canoe  upside-down,” 
said  Pettis.  “People  are  trying  to  say  we’re 
heroes.  I don’t  think  we’re  heroes.  I think 
we  did  something  that  any  good  person 
would  do,”  added  Fowler.  “Just  because 
we’re  incarcerated  doesn’t  mean  we’re  bad 
people.  We  made  some  bad  choices  in  our 
lives,  but  we’re  still,  we’re  just  like  every- 
body else.” 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110  pag- 
es. $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 
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• that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com-  P 1 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  jailhouse 
Lawyers y Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  and  treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  I- 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  |__| 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  240  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part- 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  H 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam- 
age  claims  arising  from  accidents.  1075  |__| 

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  While  this  book  is  not 
written  with  prisoners  in  mind,  it  is  useful  when  dealing  with 
malpractice  and  medical  negligence  claims.  1079  |__| 


Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the  P 
burden  of  proof  and  much  more.  1086  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
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Arizona  Prison  System  Plagued  by  Politics, 
Privatization  and  Prisoner  Deaths 


By  the  time  Jan  Brewer  replaced 
Janet  Napolitano  as  Arizona’s  gov- 
ernor in  2009,  it  had  been  22  years  since 
the  Arizona  Department  of  Corrections 
(ADC)  built  the  first  prison  in  the  United 
States  designed  exclusively  for  permanent 
lockdown  - a prison  that  became  the 
prototype  for  supermax  facilities  across 
the  country. 

Even  before  Brewer  assumed  the  gov- 
ernorship and  brought  Charles  L.  Ryan  out 
of  retirement  to  run  the  ADC,  Arizona’s 
prisons  were  known  to  be  ruthless  and 
inhumane.  Few  other  prison  systems  can 
claim  the  dubious  distinction  of  leaving  a 
mentally  ill  prisoner  in  an  outdoor  cage 
for  hours  in  scorching  summer  heat  until 
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she  literally  baked  to  death.  [See:  PLN, 
Feb.  2010,  p.32]. 

Yet  by  playing  politics,  contracting  with 
for-profit  prison  healthcare  companies  and 
kowtowing  to  private  prison  firms,  Gover- 
nor Brewer  and  ADC  Director  Ryan  have 
taken  a prison  system  already  infamous  for 
its  draconian  conditions  and  unfettered 
incompetence  and  made  it  deadlier  and 
even  more  vindictive  and  profit-driven  than 
ever  before. 

The  ADC,  with  a $1.1  billion  budget  in 
2012,  will  soon  open  a new  maximum-se- 
curity facility  with  500  solitary  confinement 
cells  at  a prison  complex  in  Buckeye,  at  a 
cost  of  $50  million.  In  doing  so,  state  of- 
ficials ignored  warnings  by  the  American 
Civil  Liberties  Union  (ACLU),  Amnesty 
International,  American  Friends  Service 
Committee  (AFSC)  and  other  human 
rights  groups  about  the  lasting,  negative 
effects  of  long-term  isolation. 

On  June  11,  2013,  Prison  Legal  News 
sent  copies  of  PLNs  October  2012  cover 
story  on  solitary  confinement  to  members 
of  the  Arizona  legislative  Joint  Committee 
on  Capital  Review,  noting  that  “budget  ex- 
penditures are  a zero-sum  game  and  money 
spent  on  prison  beds  is  money  not  spent  on 
health  care,  education,  affordable  housing, 
infrastructure  and  other  services  for  the 
state’s  citizens. ”RL/V  observed  that  solitary 
confinement  has  an  adverse  impact  both  in 
terms  of  fiscal  costs  and  higher  recidivism 
rates  for  prisoners  released  after  being  held 
in  solitary. 

“These  conditions  are  gratuitously 
cruel,”  David  Fathi,  director  of  the  ACLU’s 
National  Prison  Project,  said  of  the  ADC’s 
Secure  Management  Units  (SMUs),  where 
prisoners  are  held  in  solitary  confinement. 


“There  [is]  no  penological  nor  securityjus- 
tification  for  those  kinds  of  conditions.” 

But  ADC  Director  Ryan  testified 
before  the  Joint  Committee  on  Capital  Re- 
view that  “there  are  no  solitary  confinement 
cells  in  Arizona  prisons,”  apparently  based 
on  his  own  peculiar  notion  of  what  consti- 
tutes solitary  confinement.  The  Committee 
duly  approved  the  500-bed  maximum- 
security  facility,  which  is  scheduled  to  open 
in  October  2014. 

“Director  Ryan  saying  that  ADC’s 
maximum-security  units  aren’t  solitary 
confinement  is  like  the  CIA  claiming 
waterboarding  is  not  torture,”  observed 
Caroline  Isaacs,  program  director  for  the 
AFSC’s  office  in  Tucson.  “Whatever  you 
want  to  call  them,  the  conditions  in  these 
facilities  are  harmful  to  people’s  physical 
and  mental  health.” 

Since  Governor  Brewer  took  office, 
the  suicide  rate  in  Arizona’s  prison  system 
has  increased  while  drug  overdoses,  ho- 
micides and  untreated  medical  conditions 
are  responsible  for  other  prisoner  deaths. 
The  ADC  reported  that  81  prisoners  died 
in  2012  while  36  deaths  occurred  in  the 
first  half  of  2013;  most  of  the  deaths  were 
described  as  being  due  to  “apparent  natural 
causes”  or  “unknown  causes.” 

Even  after  being  sued  by  the  ACLU 
for  failing  to  provide  adequate  medical 
treatment  to  the  state’s  more  than  40,000 
prisoners,  the  ADC  has  continued  to 
contract  prisoner  healthcare  to  a for-profit 
company  with  a reputation  for  neglect  and 
incompetence. 

And  to  punctuate  Arizona’s  merciless 
criminal  justice  system  under  Governor 
Brewer’s  leadership,  she  has  granted  only 
a handful  of  commutations  and  has  not  is- 
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sued  a single  pardon  - a dismal  record  that 
is  unlikely  to  change  during  the  remainder 
of  her  tenure. 

With  Brewer  as  governor  and  Ryan  as 
director  of  Arizona’s  prison  system,  condi- 
tions for  the  state’s  prisoners  have  steadily 
deteriorated  - though  private  prison  com- 
panies have  profited  handsomely. 

Calls  to  Privatize  More  Prisons 

To  replace  Dora  Schriro  - the  state’s 
prison  chief  under  former  Governor  Na- 
politano  before  they  both  left  for  positions 
with  the  U.S.  Department  of  Homeland 
Security  - Brewer  appointed  Charles  Ryan, 
who  had  retired  as  the  ADC’s  director  in 
2003.  Since  his  return,  Ryan  has  parroted 
Brewer’s  calls  for  expanding  prison  priva- 
tization in  Arizona. 

At  the  time  of  his  reappointment, 
five  of  the  state’s  15  prison  complexes 
were  already  operated  by  private  compa- 
nies: two  by  Utah-based  Management  & 
Training  Corporation  (MTC),  including  a 
medium-security  facility  in  Kingman,  and 
three  by  Florida-based  GEO  Group,  the 
nation’s  second-largest  for-profit  prison 
firm.  Collectively  those  complexes  house 
over  6,000  prisoners,  or  15%  of  the  state’s 
prison  population. 

Around  the  same  time,  Corrections 
Corporation  of  America  (CCA)  and  the 
American  Legislative  Exchange  Council 
were  collaborating  with  then-state  Sena- 
tor Russell  Pearce  to  draft  a xenophobic 
anti-immigration  bill,  SB  1070,  which 
was  introduced  in  the  state  legislature 
in  December  2009  and  enacted  into  law 
the  following  year.  [See:  PLN,  Nov.  2010, 
p-l]. 

SB1070  was  expected  to  increase 
the  number  of  people  arrested  due  to 
immigration-related  violations;  this  would 
potentially  benefit  CCA,  which  operates 
immigration  detention  facilities  in  Ari- 
zona. 

Within  Brewer’s  first  year  in  office, 
she  and  Ryan  called  for  privatization  of 
the  state’s  entire  prison  system.  The  leg- 
islature obliged  but  CCA,  GEO  Group 
and  other  for-profit  prison  companies 
shied  away  from  wholesale  privatization. 
[See:  PLN,  Sept.  2010,  p. 42]. Therefore,  in 
January  2010,  shortly  after  Senator  Pearce 


introduced  SB  1070,  Ryan  proposed  a more 
modest  addition  of 5,000  new  private  prison 
beds  to  be  opened  within  three  years.  To 
justify  the  estimated  $585  million  cost,  the 
ADC  used  a combination  of  deceptive  data 
and  the  anticipated  impact  of  SB  1070  to 
project  a need  for  an  additional  8,500  prison 
beds  by  2017. 

Not  only  were  the  projections  wrong, 
the  department  never  bothered  to  compare 
the  costs  and  quality  of  services  of  privately- 
operated  prison  complexes  with  those  run 
by  the  ADC,  in  violation  of  state  law.  Ac- 
cording to  the  Arizona  Republic,  “Arizona 
statutes  require  [the  ADC]  to  carry  out  a 
biannual  performance  study  for  every  con- 
tract. The  study  analyzes  costs,  the  security 
and  safety  of  each  prison,  how  inmates  are 
managed  and  controlled,  inmate  discipline, 
programs,  health  and  food  services,  staff 
training,  administration  and  other  factors 
and  then  compares  these  factors  to  other 
facilities.” 

The  ADC  had  not  conducted  a private 
prison  performance  study  since  a state  stat- 
ute requiring  such  studies  was  enacted  in 
1987.  Undeterred,  prison  officials  proceeded 
with  a request  for  proposals  for  5,000  new 
private  prison  beds. 

Deadly  Private  Prison  Escape 

Governor  Brewer  and  ADC  Director 
Ryan’s  efforts  to  expand  prison  privatization 
in  Arizona  went  mostly  unchallenged  until 
July  30, 2010,  when  prisoners  John  Charles 
McCluskey,  Daniel  Renwick  and  Tracy 
Province  - with  the  help  of  McCluskey ’s 
cousin,  Casslyn  Mae  Welch  - escaped 
from  a medium-security  prison  in  King- 
man  operated  by  MTC.  Over  the  following 
three  weeks  the  escapees  kidnapped  a pair 
of  truck  drivers,  had  a shootout  with  police 
and  evaded  authorities  during  a multistate 
manhunt  throughout  the  western  U.S. 

While  on  the  run,  McCluskey  mur- 
dered two  retirees,  Gary  and  Linda  Haas, 
in  the  back  of  their  camper  off  an  old  ranch 
road  in  New  Mexico.  He  and  Welch  then 
doused  the  bodies  with  an  accelerant  and 
torched  the  camper. 

Five  days  after  the  escape,  a team  of 
state  investigators  fanned  out  across  the 
Kingman  prison  complex  to  determine  how 
it  happened.  They  discovered  that  MTC 
staff  had  ignored  a malfunctioning  alarm  - 
which  had  been  going  off  hundreds  of  times 
a day  for  over  two  years  - that  sounded 
when  the  escapees  cut  through  a fence. 
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The  ADC  also  discovered  eight 
burned-out  perimeter  lights,  more  broken 
security  equipment  and,  according  to  the 
Republic,  “a  lax,  high-turnover  culture  in 
which  MTC’s  green,  undertrained  staff  and 
rookie  supervisors  ignored  alarms,  left  long 
gaps  between  patrols  of  the  perimeter,  left 
doors  leading  out  of  some  buildings  open 
and  unwatched,  didn’t  alert  the  state  or  local 
police  until  hours  after  the  escape,  and  failed 
in  all  manner  of  basic  security  practices.” 

A report  issued  by  state  prison  of- 
ficials cited  those  and  other  problems  at 
the  MTC-run  facility.  [See:  PLN,  March 
2011,p.24].The  ADC  ’s  on-site  monitor  at 
Kingman,  who  was  later  fired,  admitted  that 
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he  had  failed  to  address  security  problems 
and  had  never  even  read  the  state’s  contract 
with  MTC. 

McCluskey,  Province  and  Welch  were 
ultimately  captured  and  charged  with  the 
H aas’  murders  (Renwick  was  arrested 
after  he  split  from  the  group  a few  days 
after  the  escape).  Province  pleaded  guilty 
and  received  five  life  sentences,  Welch 
pleaded  guilty  and  awaits  sentencing, 
Renwick  was  sentenced  to  60  years  and 
capital  murder  charges  against  McClus- 
key remain  pending. 

Following  the  escape  and  nationwide 
manhunt,  Ryan  and  the  ADC  did  dam- 
age control  and  made  cosmetic  changes  to 
prison  security  statewide.  Ryan  temporarily 
suspended  all  prisoner  transfers  to  Kingman 
and  moved  238  supposedly  high-risk  pris- 
oners out  of  the  facility,  and  the  complex’s 
population  dropped  to  80%  of  capacity. 

This  presumably  would  result  in  fi- 
nancial losses  for  MTC  but  the  company 
threatened  to  sue,  citing  its  contract  that 
guaranteed  a minimum  97%  bed  occupancy, 
and  state  officials  ended  up  paying  over  S3 
million  to  MTC  for  empty  prison  beds. The 
company  continues  to  operate  the  Kingman 
facility. 

“It’s  disgusting  but  not  surprising,” 
said  Caroline  Isaacs.  “Arizona  is  strapped 
for  cash,  and  we  don’t  have  the  political 
will  or  the  legal  muscle  to  go  up  against 
a corporation  like  that,  so  they  can  oper- 
ate with  something  close  to  impunity.” 
She  added,  “We’re  so  desperate  because  of 
prison  overcrowding. These  companies  have 
got  the  state  over  a barrel.  When  things 
go  wrong,  is  [ADC  Director]  Ryan  really 
going  to  cancel  the  contract?  Probably  not, 
and  they  know  that.” 

In  2011,  once  the  escape  had  faded 


from  the  headlines,  Brewer  and  Ryan 
reintroduced  their  plan  to  privatize  an  ad- 
ditional 5,000  prison  beds  - even  though 
the  ADC’s  daily  prisoner  count  had  fallen 
in  the  previous  year  due  to  fewer  felony 
arrests  in  Maricopa  County  (the  state’s 
population  center)  and  fewer  probation 
violations  statewide,  among  other  factors. 

ADC  officials  downplayed  their  bla- 
tantly exaggerated  earlier  prison  population 
estimates  and  instead  projected  3,800  more 
prisoners  entering  the  state’s  prison  system 
by  June  2015,  though  they  failed  to  provide 
hard  data  to  support  those  projections. The 
plan  to  privatize  more  prison  beds  was  met 
with  bipartisan,  if  not  broad,  criticism. 

“The  fact  we’re  moving  forward  with 
this  outdated  plan  is  mind-boggling  to  me,” 
said  Democratic  state  Rep.  Chad  Campbell, 
Arizona’s  House  minority  leader.  “I  don’t 
think  there’s  a need  for  it,”  agreed  state  Rep. 
Cecil  Ash,  a Republican  who  had  unsuc- 
cessfully pushed  for  sentencing  reforms  in 
the  previous  legislative  session. 

Regardless,  Brewer  and  Ryan  pressed 
ahead  and  four  private  prison  companies 
responded  to  the  ADC’s  request  for  pro- 
posals. 

In  the  summer  of  2011,  ADC  officials 
and  representatives  from  CCA,  GEO 
Group,  MTC  and  LaSalle  Corrections 
- the  companies  bidding  on  the  5,000- 
bed  contract  - went  on  a tour  around  the 
state,  holding  town  hall-style  meetings  in 
communities  from  Winslow  to  Eloy  to 
Coolidge.  At  each  meeting  the  companies 
deflected  criticism  about  escapes  and  costs, 
focusing  instead  on  the  promise  of  jobs 
and  trotting  out  business  leaders  and  loyal 
employees. 

“I  work  with  wonderful  people,”  said 
Linda  Gibson,  an  antique  shop  owner  who 
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is  also  employed  by  CCA,  during  a public 
meeting  in  Eloy,  where  CCA  operates  a 
facility  that  houses  prisoners  from  other 
states.  “We  have  a lot  of  single  mothers 
who  work  at  CCA,  making  good  money, 
who  have  homes  they  wouldn’t  have  if  it 
wasn’t  for  CCA.” 

Some  communities,  however,  rejected 
the  private  prison  dog-and-pony  show,  with 
GEO  Group’s  proposal  to  build  a facility 
in  the  City  of  Goodyear,  outside  Phoenix, 
running  into  a “buzz  saw”  of  opposition 
according  to  the  Arizona  Republic.  Mayor 
Thomas  Schoaf  of  nearby  Litchfield  Park 
called  the  proposal  “a  slap  in  the  face  to  our 
residents”  and  “a  threat  to  the  public  welfare 
of  our  communities.” 

Prisoners  Driven  to  Suicide 

Meanwhile,  an  April  2012  report 
from  Amnesty  International,  titled  “Cruel 
Isolation,”  examined  Arizona’s  draconian 
Special  Management  Units  at  the  Arizona 
State  Prison  Complex  (ASPC)  in  Eyman 
and  other  maximum-security  ADC  facili- 
ties. Citing  prisoner  advocates,  current  and 
former  prison  staff  and  the  ADC’s  own 
written  policies,  the  report  found  that  the 


ADC,  which  houses  over  2,900  prisoners 
in  maximum-security  facilities,  was  “in 
violation  of  international  law.” 

Amnesty  concluded  that  “the  cumula- 
tive effects  of  the  conditions  [in  SMUs], 
particularly  when  imposed  for  a prolonged 
or  indefinite  period,  constitutes  cruel,  inhu- 
man, or  degrading  treatment.”  Even  those 
prisoners  considered  especially  dangerous, 
Amnesty  argued,  should  be  treated  “with 
humanity  and  respect  for  the  inherent 
dignity  of  the  human  person,”  pursuant  to 
international  standards  related  to  the  treat- 
ment of  prisoners. 

“Amnesty  International  recognizes 
that  it  may  sometimes  be  necessary  to  seg- 
regate prisoners  for  disciplinary  or  security 
purposes.  However,  all  measures  must  be 
consistent  with  international  standards  for 
humane  treatment,”  Amnesty  stated.  “Ar- 
ticle 10  of  the  International  Covenant  on 
Civil  and  Political  Rights,  which  the  USA 
has  ratified,  provides  that  ‘all  persons  de- 
prived of  their  liberty  shall  be  treated  with 
humanity  and  with  respect  for  the  inherent 
dignity  of  the  human  person,’  a standard 
which  the  United  Nations  (UN)  Human 
Rights  Committee,  the  treaty  monitoring 


body,  has  stressed  is  a ‘fundamental  and 
universally  applicable  rule.’” 

But  according  to  Amnesty’s  report,  the 
ADC’s  Special  Management  Units  - in- 
tended for  prisoners  who  pose  the  greatest 
physical  threat  to  prison  employees  and  the 
public  - are  too  often  filled  with  mentally  ill, 
nonviolent  and  vulnerable  offenders. 

Most  prisoners  held  in  SMUs  have 
little  to  no  human  interaction.  With  just 
one  or  two  hours  out  of  their  windowless 
cells  each  day,  they  must  choose  to  either 
bathe  themselves  or  spend  their  limited 
out-of-cell  time  in  a small  cage  with  20-foot 
walls  and  a sliver  of  sky,  which  the  ADC 
contends  is  sufficient  “outdoor  recreation.” 
SMU  prisoners  cannot  participate  in  work, 
rehabilitative  or  educational  programs.  If 
they  protest  their  living  conditions,  guards 
ignore  them  or  sometimes  deliberately  deny 
them  food. 

It  is  little  surprise  then,  but  no  less 
tragic,  that  Arizona’s  prison  suicide  rate, 
according  to  a U.S.  Bureau  of  Justice 
Statistics  report  released  in  December 
2012,  is  higher  than  the  national  average. 
Meanwhile,  Amnesty  found  that  at  least  14 
of  43  suicides  recorded  in  Arizona  prisons 
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between  October  2005  and  April  2011 
- almost  33%  - occurred  in  SMUs,  even 
though  those  units  housed  less  than  9%  of 
the  state’s  total  prison  population. 

“High  rates  of  suicide  in  solitary  units 
is  a widespread  problem;  that’s  why  many 
states  no  longer  house  mentally  ill  inmates 
in  solitary,”  said  Craig  Haney,  a psycholo- 
gist at  the  University  of  California- Santa 
Cruz.  “The  severity  of  the  conditions  in 
those  units ...  most  mentally  healthy  people 
who  go  in  are  adversely  afFected.  People  can 
become  so  despairing,  so  desperate  that  they 
take  their  own  lives.” 

According  to  the  ADC’s  critics,  pris- 
oner suicides  are  likely  underreported.  And 
of  those  that  state  prison  officials  publicly 
disclose,  they  do  not  specify  whether  a sui- 
cide occurred  in  an  SMU  or  other  solitary 
confinement  unit. 

A major  deficiency  in  the  SMUs  is  a 
lack  of  treatment  for  seriously  mentally  ill 
prisoners.  Amnesty  International  found 
that  “one  prisoner  diagnosed  with  [serious 
mental  illness]  spent  two  years  in  SMU 
without  once  seeing  a psychiatrist  despite 
his  repeated  requests  and  referrals  by  staff.” 
Another  prisoner  had  completed  a seven- 
day  mental  health  treatment  program, 
Amnesty  reported,  “after  which  he  was 
returned  to  isolation  in  SMU  where  he 
hanged  himself  the  following  day.” 

Approximately  10,000  state  prisoners 
require  ongoing  mental  health  services,  ac- 


cording to  the  ADC,  including  prisoners  in 
SMUs  and  general  population  units. 

As  part  of  an  investigative  series  into 
the  state’s  prison  system,  the  Arizona  Re- 
public found  there  were  470  attempts  of 
self-harm  or  suicide  by  ADC  prisoners 
statewide  over  an  11-month  period  ending 
in  May  2012. 

In  one  earlier  incident,  Anthony  Lester, 
26,  a mentally  ill  prisoner  who  had  been 
diagnosed  with  schizophrenia,  bled  to  death 
in  his  two-man  cell  at  ASPC-Tucson  in 
July  2010  after  slashing  his  neck,  wrist  and 
groin  with  a razor  blade.  Prison  staff  stood 
by  and  watched  him  die  without  provid- 
ing medical  assistance.  One  of  the  guards, 
Orlando  Pope,  said  he  didn’t  help  because 
he  had  never  been  trained  on  how  to  apply 
pressure  to  a wound. 

“When  Tony  was  on  his  meds,  he  was 
our  Tony,”  said  Lester’s  aunt,  Patti  Jones. 
“If  he’d  had  access  to  care,  he  would  have 
lived.”  Lester  had  been  on  suicide  watch, 
but  was  removed  two  days  before  he  killed 
himself.  A guard  had  mistakenly  given  him 
shaving  razors. 

Just  before  the  ADC  provided  sui- 
cide prevention  training  to  8,806  prison 
employees  in  March  2012,  Lester’s  family 
filed  a wrongful  death  claim  against  the 
state,  seeking  13  million.  Pope  and  four 
other  guards  received  unpaid  suspensions 
for  failing  to  properly  respond  while  Lester 
was  bleeding  to  death. 

More  recent  suicides  in  Arizona  state 
prisons  - three  in  one  month  - include  the 
May  10,2013  suicide  of  death  row  prisoner 
Milo  Stanley,  50,  who  hung  himself;  Paul 


Henderson,  22,  who  died  from  “an  appar- 
ent suicide”  on  May  1, 2013;  and  prisoner 
Joaquin  Tamayo,  41 , serving  a five-year  sen- 
tence, who  killed  himself  on  April  22,2013. 
All  three  deaths  occurred  at  ASPC-Eyman. 
On  February  12,  2013,  ADC  prisoner 
Christina  Black,  52,  serving  a life  sentence 
for  murder,  committed  suicide  at  the  Per- 
ryville  prison  complex  in  Goodyear. 

Other  Deaths  Due  to  Violence, 
"Gratuitous  Cruelty" 

Suicides,  whether  in  SMUs  or  other 
units,  aren’t  the  only  cause  of  unnecessary 
deaths  in  Arizona’s  prison  system.  Other 
prisoners  have  overdosed  on  drugs,  been 
killed  by  fellow  prisoners  or  died  because 
they  received  inadequate  medical  care. 

“Arizona’s  prison  system  has  two  death 
rows,”  the  Arizona  Republic  proclaimed  in 
its  investigative  series.  “One  is  made  up 
of  the  126  inmates  officially  sentenced  to 
death  ...  [and]  the  other  death  row,  the 
unofficial  one,  reaches  into  every  prison  in 
Arizona’s  sprawling  correctional  system. 
No  judge  or  jury  condemned  anyone  in  this 
group  to  death. They  die  as  victims  of  prison 
violence,  neglect  and  mistreatment.” 

Between  2010  and  mid-2012,  37 
Arizona  prisoners  died  on  Arizona’s  “other 
death  row”  - more  than  five  times  the 
number  of  condemned  prisoners  executed 
during  the  same  time  period,  the  Republic 
reported.  The  ADC  conducts  its  own  inves- 
tigations into  prisoners’  deaths  rather  than 
an  outside  agency,  and  typically  releases 
scanty  information. 

According  to  Carl  ToersBijns,  a re- 
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tired  former  ADC  deputy  warden  who 
worked  at  ASPC-Eyman,  the  lack  of  full 
disclosure  with  respect  to  prisoners’  deaths 
is  intentional. 

“The  cleanup  starts  the  moment  the 
incident  is  reported:  eliminating  flag 
words,  eliminating  individuals  who  may 
be  relevant  to  the  situation,  cut  back  the 
witness  list,”  ToersBijns  said.  “By  the 
time  it’s  finalized,  the  incident  report  is 
so  clean  and  sterile  you  won’t  know  what 
happened  because  it’s  already  been  filtered. 
The  direction  is  given  ...was  it  deliberate, 
accidental,  suicide,  homicide?  They  try  to 
fix  and  create  a summary  for  that  report 
that  they  can  defend. 

“A  lot  of  drug  overdoses  are  [reported 
as]  suicides,”  ToersBijns  continued.  “A  lot 
of ‘natural  deaths’ are  people  who  have  been 
suffering  medical  conditions  but  finally  just 
expired.  It’s  not  reflected  on  those  reports 
and  never  will  be  reflected  in  the  news  re- 
ports. Only  the  ones  who  were  there  know 
what  happened.” 

But  the  Republic  did  manage  to  identify 
some  of  the  causes  of  the  37  deaths,  by  fil- 
ing public  records  requests.  At  least  seven 
prisoners  died  after  overdosing  on  heroin, 
for  example. 

“Nobody  ever  told  me  he  could  die 
in  prison  of  illegal  drugs,”  stated  Cynthia 
Krakoff,  whose  36-year-old  son,  Carlo,  died 
from  a heroin  overdose  at  a Tucson  prison 
on  July  31, 2011.  “If  they  can’t  clean  up  the 
prisons,  they  need  to  find  a different  way  to 


treat  the  drug  addicts.” 

Unfortunately,  substance  abuse  treat- 
ment programs  in  Arizona  prisons  are 
lacking.  While  around  75%  of  ADC  pris- 
oners report  having  drug  and/or  alcohol 
problems,  only  1 in  13  of  those  prisoners 
received  substance  abuse  treatment  in  fiscal 
year  2011. 

Other  deaths  were  due  to  homicides. 
Seven  prisoners  were  killed  by  fellow 
prisoners  between  2010  and  mid-2012,  in- 
cluding Eduardo  Martinez,  who  was  beaten 
to  death  by  gang  members  at  ASPC-Yuma 
in  December  2011.  He  had  been  serving 
time  for  writing  bad  checks.  Christian  Frost, 
38,  was  killed  at  ASPC-Tucson  on  Febru- 
ary 22, 2013,  while  ASPC-Lewis  prisoner 
John  Jones,  63,  was  murdered  on  June  17, 
2013.  An  investigation  into  Jones’  death  by 
the  ADC’s  Criminal  Investigation  Unit  is 
reportedly  pending. 

According  to  the  Bureau  of  Justice 
Statistics,  based  on  data  from  2001-2010, 
Arizona  has  a prison  homicide  rate  25% 
higher  than  the  national  average. 

With  respect  to  deaths  due  to  substan- 
dard medical  care,  on  March  6,  2012  the 
ACLU  - joined  by  the  Berkeley,  California- 
based  Prison  Law  Office,  the  Arizona 
Center  for  Disability  Law,  and  the  law  firms 
of  Perkins  Coie  LLP  and  Jones  Day  - filed 
suit  against  the  ADC  for  unconstitutionally 
denying  prisoners  adequate  medical  and 
mental  health  treatment.  [See:  PLN,  Sept. 
2012,  p.34]. 


The  federal  lawsuit,  which  seeks  de- 
claratory and  injunctive  relief  and  calls  for 
the  state  to  improve  prison  healthcare  and 
address  conditions  in  SMUs,  alleges  that 
Arizona  prisoners  have  suffered  “serious, 
preventable  injuries,  disfigurements  and 
death.” 

The  complaint  cites  a prisoner  who  was 
ignored  for  two  years  until  he  died  due  to 
liver  cancer.  A pregnant  prisoner  was  told 
by  prison  staff  that  her  medical  symptoms 
were  “all  in  your  head”;  she  was  then  left 
alone  in  her  cell,  where  she  miscarried.  One 
prisoner  was  punished  for  administering 
CPR  to  another  prisoner  suffering  a heart 
attack  while  guards  stood  by  and  refused  to 
summon  medical  assistance. 

“In  recent  years,”  the  lawsuit  claims, 
“Defendants  ignored  repeated  warnings  of 
the  inadequacies  of  the  healthcare  system 
and  of  the  dangerous  conditions  in  their 
isolation  units  that  they  received  from 
inmate  grievances,  reports  from  outside 
groups,  and  complaints  from  prison  person- 
nel, including  their  own  staff.” 

The  lawsuit  also  describes  a prisoner 
who  was  denied  treatment  for  a cancerous 
growth  on  his  penis  over  a two-year  period. 
His  penis  was  eventually  amputated,  but  not 
before  the  cancer  had  spread  to  his  stomach. 
Another  prisoner  had  most  of  his  lip  and 
mouth  removed  after  waiting  seven  months 
for  medical  care. 

“In  two  decades  of  prison  litigation, 
this  is  one  of  the  most  broken  systems  I’ve 
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seen,”  said  ACLU  National  Prison  Project 
director  David  Fathi.  “The  indifference 
to  the  needs  of  desperately  ill  people  is 
shocking.  And  the  gratuitous  cruelty  we 
see  in  Arizona’s  SMUs  is  unlike  anything 
we’ve  ever  seen  in  other  states’  supermax 
prisons.” 

On  March  5,  2013,  the  district  court 
granted  the  plaintiffs’  motion  for  class  cer- 
tification in  the  lawsuit.  The  court  certified 
a class  consisting  of  “All  prisoners  who  are 
now,  or  will  in  the  future  be,  subjected  to 
the  medical,  mental  health,  and  dental  care 
policies  and  practices  of  the  ADC,”  and  a 
subclass  of  “All  prisoners  who  are  now,  or 
will  in  the  future  be,  subjected  by  the  ADC 
to  isolation,  defined  as  confinement  in  a cell 
for  22  hours  or  more  each  day”  or  confine- 
ment in  specified  maximum-security  units, 
including  SMUs. 

The  case  remains  pending.  See:  Parsons 
v.  Ryan,  U.S.D.C.  (D.  Ariz.),  Case  No. 
2:12-cv-00601-PHX-NVW. 
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Privatizing  the 
Healthcare  Problem 

Given  the  ADC’s  known  deficiencies 
in  providing  adequate  medical  and  mental 
health  care  to  prisoners,  and  having  been 
criticized  by  human  rights  groups,  targeted 
by  the  news  media  and  hit  with  a class- 
action  lawsuit,  one  would  expect  the  ADC 
to  make  efforts  to  at  least  modestly  improve 
its  dysfunctional  medical  system. 

Instead,  in  April  2012,  state  prison  of- 
ficials awarded  Wexford  Health  Sources  - a 
for-profit  company  with  a history  of  incom- 
petence and  medical  neglect  - a three-year, 
$349  million  contract  to  provide  healthcare 
to  Arizona  prisoners.  The  Wexford  contract 
went  into  effect  in  June  2012.  [See:  PLN, 
May  2012,  p.36]. 

Less  than  four  months  later  the  com- 
pany had  made  quite  a first  impression. 
On  August  27,  2012,  a vocational  nurse 
employed  by  Wexford  exposed  more  than 
100  prisoners  at  ASPC-Lewis  to  hepatitis 
C by  contaminating  the  prison’s  insulin 
supply. 

Nurse  Nwadiuto  Jane  Nwaohia,  who 
was  already  under  investigation  by  Arizona’s 
Board  of  Nursing  for  undisclosed  reasons, 
administered  a routine  dose  of  insulin  to  a 
diabetic  prisoner  who  had  hepatitis  C,then 
inserted  the  same  needle  into  another  vial 
to  draw  more  insulin  for  the  same  prisoner. 
The  vial  was  placed  among  other  vials  of 
insulin  in  a medication  refrigerator  and 
used  later  that  day  to  dispense  insulin  to 
103  diabetic  prisoners. 

Medical  staff  quickly  discovered  the 
contamination  and  destroyed  all  the  vials  of 
insulin,  and  Nwaohia,  according  to  a Wex- 
ford statement,  was  suspended  for  violating 
“basic  infection-control  protocols  while 
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administering  medication  that  day.” 

However,  Wexford  didn’t  notify  the 
state  or  Maricopa  County  officials  until 
eight  days  after  the  incident. 

“It’s  extremely  disturbing  that  some- 
thing like  this  could  happen.  It  calls  for  a 
thorough  investigation  to  determine  all  of 
the  surrounding  causes  of  the  mistake  or 
the  negligence,”  said  Don  Specter,  director 
of  the  Prison  Law  Office. 

Wexford  tried  to  deflect  responsibility 
for  the  insulin  contamination  by  blaming  a 
local  staffing  agency  for  assigning  Nwaohia 
to  the  prison  complex.  But  Ken  Kopczynski, 
executive  director  of  the  Private  Corrections 
Working  Group,  which  opposes  prison 
privatization,  criticized  state  officials  who 
contracted  prisoner  healthcare  to  Wexford 
and  then  failed  to  maintain  proper  over- 
sight. 

“This  is  a problem  with  privatization,” 
Kopczynski  noted.  “[The  ADC  is]  just  ac- 
cepting who  Wexford  will  hire.” 

State  prison  officials  threatened  to  fine 
Wexford  a paltry  110,000  after  the  hepatitis 
C contamination  incident,  which  followed 
other  disturbing  incidents. 

A prisoner  at  ASPC-Florence  at- 
tempted to  commit  suicide  on  August  23, 
2012  after  not  receiving  his  psychotropic 
medication  for  an  entire  month.  According 
to  the  ADC,  Wexford’s  failure  to  provide 
the  medication  to  the  prisoner,  who  was 
found  hanging  from  a sheet  in  his  cell,  was 
a “significant,  non-compliance  issue.” 

Ten  days  earlier,  ADC  mental  health 
contract  monitor  Ben  Shaw  had  issued  a 
memo  that  described  significant  shortages 
among  Wexford’s  mental  health  staff. 

“Wexford’s  current  level  of  psychiatry 
staffing  is  grossly  insufficient  to  meet  [its] 
contractual  requirement,”  he  wrote.  “Fur- 
ther, this  staffing  level  is  so  limited  that 
patient  safety  and  orderly  operation  of 
ADOC  facilities  may  be  significantly  com- 
promised.... Wexford  currently  has  14.85 
psychiatry  FTE’s  [full  time  employees] 
allocated  to  address  the  clinical  needs  of 
8,891  patients  who  are  prescribed  psycho- 
tropic medications.  Wexford  now  employs 
a total  of  5.95  FTE  psychiatry  providers 
(approximately  33%  of  their  allocation) 
[with]  8.9  FTE’s  vacant  (leaving  a vacancy 
rate  of  66%).” 

Also  in  August  2012,  a Wexford  nurse 
at  the  women’s  prison  in  Perryville  admin- 
istered medication  to  a prisoner  by  having 
her  “lick  the  powdered  medication  from  her 
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own  hand”  rather  than  putting  the  meds  in  a 
cup  of  water,  in  violation  of  policy.  Further,  a 
number  of  prisoners  at  the  facility,  the  state 
learned,  “may  not  have  been  receiving  their 
medications  as  prescribed  due  to  expired 
prescription  [s]  and  inappropriate  renewals 
or  refills.” 

On  September  21,  2012  the  ADC 
issued  a “Written  Cure  Notification”  to 
Wexford  that  detailed  a litany  of  contract 
violations  - including  inadequate  staffing 
levels,  a decrease  in  routine  institutional 
care,  incorrect  or  incomplete  medication 
prescriptions  and  refill  procedures,  incon- 
sistent medical  records  documentation,  lack 
of  responsiveness  to  incident  urgency  and 
reporting  requirements,  and  an  unrespon- 
sive approach  to  prisoners’ grievances. 

ADC  officials  ordered  Wexford  to  fix 
the  staffing  problems,  properly  distribute 
and  document  medication  for  prisoners  and 
communicate  more  effectively  when  prob- 
lems arise.  ADC  Director  Ryan  later  said  in 
a written  statement  that  Wexford  was  being 
afforded  a chance  to  “improve  communica- 
tions and  ensure  [that]  the  healthcare  needs 
of  the  inmates  incarcerated  by  the  State  of 
Arizona  are  being  met.” 


Wexford,  on  the  other  hand,  shifted 
blame  back  to  the  state.  In  a letter  to  Ryan 
the  company  stated  the  ADC  “must  rec- 
ognize that  the  system  that  was  in  place” 
before  Wexford’s  contract  began  was  “ex- 
tremely weak.” 

“This  is  more  proof  that  privatization 
is  not  saving  us  money,  not  providing  better 
services  and  is  not  any  more  efficient,”  said 
Caroline  Isaacs  with  the  AFSC.  “While  the 
state  clearly  had  its  problems,  just  inserting 
another  layer  to  the  bureaucracy  is  no  way 
to  address  the  problems,  and  it  complicates 
the  matter.” 

Doris  Marie  Provine,  a justice  studies 
professor  at  Arizona  State  University,  noted 
that  “When  the  state  locks  someone  up,  it 
assumes  responsibility  to  provide  safe  and 
humane  conditions  of  confinement.  No 
amount  of  outsourcing  will  change  that.” 

The  ADC  apparently  thought  other- 
wise; after  terminating  its  contract  with 
Wexford  in  January  2013  due  to  “both  par- 
ties encountering  unforeseeable  challenges,” 
state  prison  officials  instead  contracted  with 
Corizon,  another  for-profit  prison  health- 
care company  with  a history  of  abuses  and 
neglect.  Corizon  began  providing  medical 


care  to  prisoners  on  March  4, 2013. 

“Merely  replacing  one  for-profit  prison 
contractor  with  another  will  only  prolong 
the  crisis  in  Arizona’s  prisons,”  said  Dan 
Pochoda,  legal  director  of  the  ACLU  of 
Arizona.  “There  is  no  reason  to  think  that 
anything  will  change  under  Corizon,  Inc.” 

Shutting  the  Safety 
Valve  of  Justice 

Unfortunately,  Arizona  prisoners 
with  life-threatening  medical  conditions 
who  apply  for  commutations  of  their  sen- 
tences are  largely  out  of  luck,  as  Governor 
Brewer  apparently  doesn’t  like  making 
clemency  decisions.  Or  perhaps  she  simply 
doesn’t  like  justifying  them. 

In  April  2012,  Brewer  replaced  three  of 
the  five  members  of  Arizona’s  Board  of  Ex- 
ecutive Clemency  - board  chairman  Duane 
B elcher;  Marilyn  W ilkens , who  was  appoint- 
ed in  2010;  and  Ellen  Stenson,  appointed  by 
former  Governor  Napolitano  in  2007. 

According  to  Belcher,  Governor 
Brewer  was  displeased  by  the  board’s 
2009  majority  recommendation  to  grant 
clemency  to  convicted  murderer  William 
Macumber,  who  had  raised  a strong  claim 
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AZ  Prisons:  Politics,  Privatization, 
and  Prisoner  Death  (cont.) 


of  innocence.  Wilkens  also  indicated  that 
Brewer  was  dissatisfied  with  the  way  she 
had  voted  in  a clemency  case. 

“It  was  expressed  clearly  that  there  was 
dissatisfaction  with  my  vote  on  a particular 
issue,  and  that  I had  not  voted  the  way  they 
wished  that  I would  have  voted,”  she  said. 
According  to  one  source,  that  case  was  most 
likely  the  clemency  board’s  January  26, 2012 
unanimous  recommendation  to  reduce  74- 
year-old  Robert  Flibotte’s  90-year  sentence 
for  possession  of  child  porn  to  five  years  plus 
lifetime  supervision. 

Governor  Brewer  overruled  both  clem- 
ency recommendations. 

The  clemency  board’s  new  members 
include  Brian  Livingston,  a retired  police 
officer  and  executive  director  of  the  Ari- 
zona Police  Association;  Melvin  Thomas,  a 
former  Arizona  warden  who  was  employed 
by  private  prison  firm  GEO  Group  after 
working  for  the  ADC  for  21  years;  and  new 
board  chairman  Jesse  Hernandez. 

Hernandez  had  worked  on  some  of 
Arizona’s  more  recent  high-profile  conserva- 
tive political  campaigns,  including  leading  a 
Republican  Latino  group’s  support  for  anti- 
immigrant legislation  SB  1070.  Hernandez 
was  also  chairman  of  a group  that  tried  to 
help  state  Senator  Russell  Pearce  win  his 
recall  election  in  November  2011. 

The  replacement  of  the  clemency  board 
members  didn’t  go  smoothly,  however.  An 
attorney  for  death  row  prisoner  Samuel  Lo- 
pez challenged  Brewer’s  appointment  of  the 
new  board  members  in  court,  claiming  the 
committee  that  had  conducted  interviews 
and  made  recommendations  did  not  comply 


with  the  Open  Meetings  Law  and  other 
state  statutes,  and  that  the  new  members 
had  not  received  required  training  before 
they  began  conducting  hearings.  Lopez’s 
attorney  refused  to  participate  in  an  initial 
clemency  hearing,  saying  the  board  wasn’t 
authorized  to  act  on  clemency  petitions. 
Lopez  was  executed  on  June  27,2012. 

Brewer’s  three  new  clemency  board 
members,  as  gatekeepers  to  the  clemency 
process,  will  help  determine  whether  pris- 
oners’ commutation  and  pardon  petitions 
are  sent  to  her  office  for  consideration. 

“It’s  clear  to  me  now  that  they  are  try- 
ing in  any  way  they  can  to  manipulate  the 
outcome  of  clemency  hearings, ’’said  Belcher. 
“If  the  cases  don’t  go  before  the  governor,  she 
doesn’t  have  to  say  yes  or  no.” 

Not  that  prisoners  seeking  clemency 
have  much  of  a chance  anyway. 

Between  January  2009  and  June  2013, 
Governor  Brewer  granted  just  28  commu- 
tations due  to  prisoners’  life-threatening 
medical  conditions  and  6 for  non-medical 
reasons.  Her  poor  record  on  granting  clem- 
ency petitions  mirrors  that  of  prior  Arizona 
governors, but  she  is  the  first  governor  in  at 
least  35  years  to  not  issue  a single  pardon, 
denying  all  of  the  board’s  pardon  recom- 
mendations. She  has  never  commuted  a 
death  sentence. 

One  noteworthy  exception  to  Brewer’s 
stingy  clemency  policy  was  her  decision  to 
commute  the  life  without  parole  sentence 
of  ADC  prisoner  Betty  Smithey  in  August 
2012,  resulting  in  Smithey’s  immediate 
release  after  serving  49  years.  [See:  PLN, 
Dec.  2012,  p.50]. 

In  a state  where  the  prison  population 
has  increased  eight-fold  over  the  past  30 
years;  where  budget  cuts  have  created  a two- 
year  backlog  for  the  clemency  board;  and 


where  more  than  90%  of  Arizona’s  76,000 
felony  criminal  cases  each  year  are  settled 
by  plea  bargains  driven  by  harsh  manda- 
tory minimums,  the  clemency  process  is 
considered  the  criminal  justice  system’s 
safety  valve. 

Yet  Brewer  continues  to  deny  most 
clemency  applications,  even  those  that 
apparently  have  merit.  One  particularly 
egregious  case  involved  William  Macumber, 
who  was  convicted  of  a double  homicide  in 
1975  and  sentenced  to  life. 

Former  state  judge  and  public  defender 
Thomas  O’Toole  told  the  clemency  board  in 
2009  that  another  man,  Ernest  Valenzuela, 
had  confessed  the  killings  to  him  in  1967, 
but  due  to  attorney-client  privilege  he  didn’t 
disclose  the  confession  until  after  his  client 
died  in  a prison  fight.  “There  is  no  doubt  in 
my  mind  that  Ernesto  Valenzuela  commit- 
ted those  crimes,”  O’Toole  said.  However, 
the  judge  over  Macumber ’s  criminal  case 
refused  to  allow  O’Toole  to  testify  about  his 
client’s  confession,  and  the  Arizona  Supreme 
Court  agreed  that  the  trial  court  could  assert 
attorney-client  privilege  on  behalf  of  Valen- 
zuela even  though  he  was  deceased. 

In  2009, based  on  O’Toole’s  testimony 
and  other  evidence  in  the  case  - including 
evidence  suggesting  that  Macumber  had 
been  framed  by  his  ex-wife,  who  worked 
at  the  Maricopa  County  Sheriff’s  Office  - 
the  clemency  board  recommended  that  his 
sentence  be  commuted. 

The  board,  then  chaired  by  Duane 
Belcher,  found  not  only  that  Macumber 
had  served  an  excessive  amount  of  time 
in  prison  and  was  not  a threat  to  society, 
but  that  his  conviction  was  a miscarriage 
of  justice,  stating,  “the  evidence  that  now 
exists  certainly  casts  serious  doubt  on  Mr. 
Macumber’s  conviction.” 
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Regardless,  Governor  Brewer  denied 
the  board’s  recommendation  without  ex- 
planation. 

“Sometimes  the  law  has  a dispropor- 
tionate impact  and  may  be  too  rigid.  That’s 
what  the  pardon  power  is  for,”  said  RS. 
Ruckman,  an  Illinois  political  science  pro- 
fessor who  runs  a blog  about  clemency  and 
pardons.  “Brewer  has  the  power  and  discre- 
tion to  have  a larger  sense  of  justice  and  to 
do  something  about  it.  That’s  her  duty.” 

But  with  Brewer  failing  in  that  duty 
the  Arizona  courts  stepped  in,  scheduling 
an  evidentiary  hearing  after  Macumber 
filed  a petition  for  post-conviction  relief. 
Prosecutors  offered  a plea  deal  rather  than 
proceed  with  the  hearing,  and  on  Novem- 
ber 7,  2012,  Macumber,  now  77  years  old, 
pleaded  no  contest  to  second-degree  mur- 
der and  was  released  on  time  served  - over 
Brewer’s  public  objection.  He  had  spent  37 
years  in  prison. 

Private  Prison  Contract  Awarded 

The  ADC’s  long-delayed  perfor- 
mance  study  of  the  state’s  private  prisons 
was  finally  released  in  December  2011, 
and  predictably  found,  in  a self-serving 
manner,  that  the  state’s  private  and  publicly- 
operated  prisons  were  comparable  in  both 
cost  and  quality  of  services.  Yet  according 
to  the  American  Friends  Service  Commit- 
tee, the  ADC’s  study  included  “very  little 
methodological  information  or  supporting 
data,  suffers  from  inconsistent  data  collec- 
tion procedures,  and  overlooks  important 
measures  of  prison  safety.” 

The  AFSC  had  filed  a lawsuit  chal- 
lenging the  state’s  proposed  5,000-bed 
private  prison  contract  on  September  12, 
2011,  seeking  an  injunction  prohibiting  the 
ADC  from  awarding  the  contract,  but  the 
suit  was  dismissed  due  to  lack  of  standing. 


The  organization  also  filed  an  unsuccess- 
ful administrative  challenge  that  served  to 
delay  the  contracting  process. 

The  ADC  canceled  its  contract  pro- 
posal for  5,000  new  private  prison  beds 
in  December  2011  and  issued  a revised 
proposal  for  2,000  beds,  which  was  later 
reduced  to  1,000. 

Never  mind  that  Arizona’s  prison 
population  had  declined  over  the  previ- 
ous year,  which  indicated  that  additional 
prison  beds  were  not  needed.  Never  mind 
that,  according  to  the  ADC’s  own  records, 
there  were  around  2,000  empty  beds  in  the 
state’s  prison  system  at  the  time  the  ADC 
was  soliciting  a contract  for  1,000  more 
private  prison  beds. 

And  never  mind  that  a September 
2010  report  by  the  Arizona  State  Audi- 
tor’s office,  based  on  ADC  data,  noted  that 
minimum-  and  medium-security  private 
prisons  in  the  state  actually  cost  more  to 
operate  than  government-run  prisons,  when 
comparable  costs  were  taken  into  account. 
[See:  PLN,  July  2012,  p.45]. 

In  February  2012,  the  AFSC  released 
a report  titled  “Private  Prisons:  The  Public’s 
Problem, ’’which  provided  a quality  assessment 
of  privately-operated  prisons  in  Arizona.  The 
report  found  that  the  state  did  not  need  addi- 
tional prison  beds  and  was  wasting  money  on 
prison  privatization;  that  private  prisons  had 
“serious  security  flaws”  and  “serious  staffing 
problems,”  and  did  not  measure  recidivism 
rates;  and  that  private  prison  companies  were 
“buying  influence”  through  lobbying  and  po- 
litical campaign  contributions,  and  were  not 
accountable  to  Arizona  taxpayers.  Overall,  the 
report  revealed  “widespread  and  persistent 
problems  in  private  facilities  around  safety, 
lack  of  accountability,  and  cost.” 

On  August  31,  2012,  the  ADC  an- 
nounced that  its  1,000-bed  private  prison 
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contract,  worth  121.5  million  annually,  had 
been  awarded  to  Corrections  Corporation 
of  America.  The  contract,  for  an  initial 
period  of  ten  years  with  options  for  two 
5-year  renewals,  includes  a 90%  bed  oc- 
cupancy guarantee. 

In  fairness,  CCA  had  worked  hard  to 
win  the  contract.  The  company  employed  a 
cadre  of  lobbyists,  including  Paul  Senseman, 
Governor  Brewer’s  one-time  spokesman 
before  leaving  her  administration  in  2011, 
who  worked  for  a lobbying  firm  hired  by 
CCA,  Policy  Development  Group.  His  wife, 
Kathryn  Senseman,  was  also  a CCA  lobby- 
ist. Additionally,  CCA  hired  lobbying  firm 
HighGround  Public  Affairs  Consultants, 
a company  founded  by  Chuck  Coughlin, 
Brewer’s  former  campaign  manager  and 
policy  advisor.  [See:  PLN,  July  2012,  p.45]. 

“If  you  place  two  of  your  lobbyists  at 
the  right  and  left  hand  of  the  governor  of 
the  state  and  she  has  final  say  and  oversight 
of  the  Department  of  Corrections,  I would 
say  that’s  a pretty  smart  business  strategy,” 
said  Caroline  Isaacs. 

According  to  the  AFSC,  CCA  had 
also  made  at  least  $35,000  in  campaign 
contributions  to  Arizona  candidates  dur- 
ing the  2010  election  cycle  and  donated 
$10,000  to  Brewer’s  “Yes  on  100”  sales  tax 
initiative.  CCA’s  other  political  connections 
included  former  Arizona  U.  S.  S enator  Den- 
nis DeConcini,who  serves  on  CCA’s  board 
of  directors;  additionally,  Governor  Brewer 
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AZ  Prisons:  Politics,  Privatization, 
and  Prisoner  Death  (cont.) 


had  appointed  former  CCA  employee  and 
lobbyist  Mark  Brnovich  as  chairman  of 
the  state’s  Commission  on  Privatization 
and  Efficiency. 

CCA  will  open  the  first  500  contract 
beds  at  its  prison  complex  in  Eloy  by 
January  2014,  and  the  remaining  500  beds 
should  be  on  line  a year  later.  All  of  the  beds 
are  for  medium-security  prisoners. 

The  contract  also  gives  CCA  an  option 
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to  operate  another  1,000  prison  beds  after 
2015  provided  that  there  is  an  increase 
in  the  state’s  medium-security  prison 
population,  which  - based  on  the  ADC’s 
classification  system  - can  be  easily  ma- 
nipulated by  arbitrarily  increasing  scores  on 
prisoners’  security-risk  assessments. 

State  Rep.  Chad  Campbell  joined  a 
group  of  Democrats,  clergy  members  and 
civil  rights  organizations  in  asking  Gov- 
ernor Brewer  to  rescind  the  state’s  private 
prison  contract.  Of  course  she  declined. 

“The  bottom  line  is  we  need  to  protect 
safety  while  protecting  taxpayer  dollars,” 
said  Rep.  Campbell,  “and  expansion  of 
private  prisons  does  neither.” 

The  AFSC  was  more  blunt,  concluding 
in  its  February  2012  report  that  either  “our 
state  leaders  are  so  ideologically  wedded  to 
the  idea  of  privatization  that  they  are  unable 
or  unwilling  to  face  reality,”  or  that  “they  are 
beholden  to  the  for-profit  prison  industry 
and  that  this  industry  has  such  unmitigated 
power  in  Arizona  that  it  has  simply  hijacked 
the  democratic  process.” 

Conclusion 

Governor  Brewer  and  ADC  Direc- 
tor  Ryan’s  negative  influence  on  Arizona’s 
prison  system  will  persist  long  after  they 
depart  from  office  unless  criminal  justice 
advocates,  human  rights  groups  and  Ari- 
zona voters  take  action. 

There  have  been  some  glimmers  of 
hope,  including  an  unprecedented  recall 
campaign  against  former  state  Senator  Rus- 
sell Pearce,  the  author  of  SB  1070,  who  was 
removed  from  office  in  November  2011. 
SB  1070  was  largely  struck  down  by  the 
federal  courts  after  the  U.S.  Justice  Depart- 
ment sued  the  state  of  Arizona,  although 
the  bill’s  “show  me  your  papers”  provision, 
which  allows  law  enforcement  officers  to 
question  people  about  their  citizenship 
status  based  on  reasonable  suspicion,  was 
upheld  by  the  U.S.  Supreme  Court  on  June 
25,2012.  S ee:  Arizona  v.  United  States , 132 
S.Ct.  2492  (2012). 

Also,  in  November  2012  the  ADC 
released  video  of  the  events  surrounding  the 
2010  suicide  of  Anthony  Lester  at  ASPC- 
Tucson,  resulting  in  public  outrage.  Prison 
officials  had  fought  for  two  years  against  the 
release  of  the  video,  which  showed  multiple 
guards  standing  around  for  23  minutes, 
doing  nothing  to  help  Lester  as  he  bled  to 
death.  Channel  12  News  KPNX  had  to  file 
suit  in  state  court  to  obtain  the  video  foot- 


age; the  court  found  the  ADC  had  wrongly 
refused  a reporter’s  request  for  the  video 
and  ordered  the  ADC  to  pay  126,000  in 
attorney’s  fees  to  the  news  station. 

After  seeing  the  video,  state  Rep.  Chad 
Campbell  called  for  Ryan’s  resignation 
as  ADC  director.  Predictably,  that  hasn’t 
happened. 

The  class-action  lawsuit  filed  by  the 
ACLU  and  Prison  Law  Office  over  in- 
adequate medical  treatment  in  Arizona’s 
prison  system  remains  pending  and  hope- 
fully will  result  in  improved  medical  and 
mental  health  care,  although  the  state  still 
contracts  with  Corizon. 

Neither  Brewer  nor  Ryan  is  expected 
to  be  out  of  a job  until  at  least  January 
2015,  when  Arizona’s  next  governor  is 
inaugurated.  At  least  until  then,  the  state’s 
prison  system  will  continue  to  suffer  under 
their  leadership. 

More  prisoners  will  needlessly  die  due 
to  suicide,  violence  and  medical  neglect. 
The  state’s  prison  system  will  expand  its 
use  of  solitary  confinement.  Private  prison 
companies  will  continue  to  profit  at  the 
expense  of  taxpayers.  And  prisoners’  clem- 
ency petitions  will  be  largely  ignored  by  the 
clemency  board’s  new  members  appointed 
by  Governor  Brewer. 

All  of  this  should  matter  to  Arizonans. 

“This  matters,”  according  to  a June  9, 
2012  Arizona  Republic  editorial, “because  tax 
dollars  should  buy  secure  prisons.  It  matters 
because  inmates  who  survive  a brutal  system 
are  unlikely  to  become  good  neighbors  when 
they  return  to  our  communities.  It  matters 
because  assuring  the  basic  needs  and  safety 
of  prisoners  says  a great  deal  more  about  us 
than  it  does  about  them.” 

It  matters,  but  apparently  not  to  most 
Arizona  lawmakers  who  presumably  have 
the  power  to  improve  the  state’s  prison 
system.  PI 

Sources:  Arizcma  Republic;  “Cruel Isolation: 
Amnesty  International's  Concerns  About 
Conditions  in  Arizona  Maximum  Security 
Prison,  ” Amnesty  International  (April 2012); 
Center  for  Media  ajid  Democracy;  www. 
prwatch.org;  Rolling  Stone;  www.azfamily. 
com;  http://tucsoncitizen.  com;  www.  kpho.  com; 
Phoenix  New  Times;  Huffngton  Post;  www. 
afsc.  org;  http://arizonaprisonwatch.  blogspot. 
com;  www.thinkprogress.org;  www.pardon- 
power.com;  www.businessinsider.com;  http:// 
azcapitoltimes.com;  www.azcorrections.gov; 
www.kgun9.  com 
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Louisiana  Supreme  Court  Rejects  Ex  Post  Facto  Challenge 
in  Sex  Offender  Supervision  Case 


The  Louisiana  Supreme  Court  has 
reversed  the  judgment  of  a state  ap- 
pellate court  and  reinstated  the  “lifelong 
supervision”  of  Rudy  Trosclair,  who  had 
contested  that  condition  on  ex  post  facto 
grounds.  At  the  time  of  Trosclair’s  convic- 
tion, La.  Rev.  Stat.  Section  15:561.2  required 
any  person  convicted  of  a sex  offense  involv- 
ing a victim  under  thirteen  years  of  age  to 
be  placed  on  community  supervision  for  five 
years  following  their  release  from  custody. 
By  the  time  that  Trosclair  was  released 
in  November  2010,  the  statute  had  been 
amended  by  2008  La.  Acts  672  to  require 
lifelong  supervision  for  such  offenders. 

Article  I,  Section  9 of  the  U.S.  Constitu- 
tion prohibits  Congress  from  passing  any  ex 
post  facto  law,  such  that  “the  legal  definition 
of  the  offense  or  ...  the  nature  or  amount  of 
the  punishment  imposed  for  its  commission, 
should  not  be  altered  by  legislative  enact- 
ment, after  the  fact,  to  the  disadvantage  of 


by  Derek  Gilna 

the  accused.”  Beazell  v.  Ohio,  269  U.S.  167, 
169-170,46  S.Ct.  68, 68-69  (1925). 

The  case  turned  on  the  issue  of  whether 
the  lifelong  supervision  provision  of  the 
amended  statute  constituted  “punishment.” 
The  Louisiana  Supreme  Court  considered 
the  seven  factors  set  forth  in  Kennedy  v. 
Mendoza-Martinez,  372  U.S.  144, 168-169, 
83  S.  Ct.  554  (1963),  including  “whether 
[it]  ...  has  been  regarded  in  our  history  and 
traditions  as  a punishment;  imposes  an  af- 
firmative disability  or  restraint;  promotes  the 
traditional  aims  of  punishment;  has  a rational 
connection  to  a nonpunitive  purpose;  or  is 
excessive  with  respect  to  this  purpose.” 

In  reviewing  the  facts,  the  Supreme 
Court  found  that  the  state  appellate  court 
had  “placed  disproportionate  value  under 
the  Mendoza-Martinez  framework  on  the 
punitive  aspects  of  supervision,  which  is 
traditionally  considered  to  be  a lenient  form 
of  punishment,  and  insufficient  value  on  the 


rational  link  between  the  [statute]  at  issue  and 
the  legislature’s  stated  goal  of  protecting  the 
public  from  the  high  risk  of  recidivism.” 

The  Court  concluded  in  its  May  8, 
2012  decision  that  “we  find  the  provisions 
at  issue  here  are  predominantly  nonpunitive 
in  both  intent  and  effect,  and  their  retroac- 
tive application  to  this  defendant  does  not 
violate  the  Ex  Post  Facto  Clauses  of  either 
the  United  States  or  Louisiana  Constitu- 
tions.” Hence,  Trosclair  was  required  to  be 
placed  on  lifelong  community  supervision. 
See:  State  of  Louisiana  v.  Trosclair , 89  So.3d 
340  (La.  2012).  ft 
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The  June  and  July  issues  of  PLN  are 
being  mailed  later  than  usual  due  to  our 
move  from  Vermont  to  Florida;  however, 
we  expect  to  be  back  on  schedule  with  the 
August  issue.  We  apologize  to  our  readers 
for  any  inconvenience,  but  this  is  a one-time 
event.  We  are  excited  about  our  relocation 
to  Florida  and  being  in  an  area  with  more 
organizational  allies.  Please  note  our  new 
address  and  phone  number;  our  email  and 
website  addresses  remain  the  same.  We 
always  have  opportunities  for  volunteers 
in  our  office  in  Lake  Worth,  so  potential 
volunteers  should  contact  us. 

Ironically,  while  we  are  relocating  to 
Florida,  PLN  remains  subject  to  a state- 
wide ban  by  the  Florida  DOC,  ostensibly 
due  to  our  advertising  content.  Our  law- 
suit challenging  this  blatant  censorship  is 
currently  pending  before  the  U.S.  District 
Court  in  Tallahassee  on  cross-motions 
for  summary  judgment.  Florida  prison 
officials  have  censored  PLN  since  2009, 
claiming  that  our  advertisements  violate 
DOC  policies. They  had  previously  banned 
PLN  over  the  same  issue  in  2002;  after  we 
filed  suit,  the  Florida  DOC  changed  its 
policy  just  before  trial  and  told  the  court 
they  would  no  longer  censor  PL/Vbased  on 
our  ads.  The  court  accordingly  dismissed 
the  case  as  being  moot,  which  was  affirmed 
by  the  Eleventh  Circuit.  [See:  PLN,  Nov. 
2005,  p.29]. 

Unsurprisingly,  however,  it  turned  out 
that  the  Florida  DOC  lied  to  the  courts  about 
its  intentions  and  began  censoring  PLN  again 
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From  the  Editor 

by  Paul  Wright 

due  to  our  advertising  content.  We  will  report 
the  outcome  of  our  current  censorship  suit 
against  Florida’s  prison  system. 

While  we  are  on  the  topic  of  Florida, 
this  issue  of  PLN  is  dedicated  to  William 
“Billy”  Van  Poyck.  Billy,  58,  was  an  early  PLN 
subscriber,  a prolific  writer  and  an  excellent 
j ailhouse  lawyer.  He  was  convicted  of  killing 
Florida  DOC  guard  Fred  Griffis  in  June 
1987  in  West  Palm  Beach  during  a botched 
attempt  to  free  prisoner  James  O’Brien,  as 
O’Brien  was  being  transported  to  an  outside 
medical  appointment.  Griffis  was  shot  and 
killed  when  he  threw  away  the  keys  to  the 
prison  van  in  an  effort  to  thwart  the  escape 
attempt.  Another  guard  was  slightly  injured, 
and  Billy  and  co-defendant  Frank  Valdes 
were  subsequently  convicted  of  Griffis’  mur- 
der and  sentenced  to  death.  Frank  was  also 
an  early  subscriber  to  PLN. 

Ultimately  both  Frank  and  Billy  were 
killed  by  the  state  of  Florida.  Frank  was 
beaten  to  death  in  1999  by  guards  on  death 
row  at  the  Florida  State  Prison  (FSP)  near 
Starke,  where  he  was  housed  in  X-Wing. 
All  of  Frank’s  ribs  were  broken,  his  testicles 
were  crushed  and  he  had  boot  marks  on  his 
face;  he  had  also  been  pepper  sprayed,  tear 
gassed  and  shocked  with  a stun  shield.  [See: 
PLN, Jan. 2000, p.5;  Oct.  1999, p.l].  Seven 
guards  were  charged  in  connection  with  his 
murder  but  all  were  acquitted.  [See:  PLN, 
Jan.  2001,  p.6;  April  2000,  p.8].  The  state 
of  Florida  ultimately  settled  a civil  rights 
lawsuit  filed  by  Frank’s  family  for  $1.17 
million.  [See:  PLN,  March  2007,  p.18]. 

Billy  provided  a eulogy  for  Frank, 
which  we  ran  in  the  October  1999  issue  of 
PLN  He  wrote: 

“Far  from  being  an  ‘animal,  ’Frank  was  an 
intelligent,  thoughtful  man,  who  never  hesitated 
to  stand  up  aiid  speak  his  mind  when  he  witnessed 
the  physical  abuses  here.  Franks  outspokenness 
earned  him  the  wrath  of  these  guards,  who  tar- 
geted him  with  contrived  disciplinary  reports  in 


order  to  keep  him  isolated  on  X-Wing.  This  was 
not  the  first  time  Frank  was  beaten,  and  his  life 
had  been  threatened  on  more  than  one  occasion. 
On  July  17,  1999,  Frank’s  refusal  to  be  cowed 
ajid  intimidated  cost  him  his  life  when  on  that 
morning  he  once  again  voiced  objections  to  the 
prisoners  around  him  being  beaten. 

“Make  no  mistake  about  it,  this  was  not 
an  ‘isolated  incident.  ’ Briefly  now,  the  public 
spotlight  is  shining  on  FSP  ajid  the  longstand- 
ing physical  abuses  going  on  here.  But  it  will 
all  be  for  naught  unless  fundamental,  systemic 
changes  are  made,  both  in  attitudes  and  policies. 
Staff  at  FSP,  like  all  organizations,  take  their 
cue from  the  top  down.  For  the  past  1 8 months 
staff  and  prisoners  alike  have  heard  the  message, 
loud  and  clear,  that  beatings  are  acceptable, 
encouraged  ajid  will  not  be  investigated.  This 
consistent  failure  to  investigate  complaints  of 
beatings  goes  right  to  the  DOC  central  office  in 
Tallahassee.  And,  with  prisoners’  access  to  the 
courts  severely  restricted  by  state  and  federal 
legislation,  combined  with  an  increasingly  hos- 
tile attitude  by  the  judiciary  towards ‘prisoners’ 
rights,  ’prisoners  have  no  real  recourse  or  remedy 
within  the  system." 

Billy  wrote  several  articles  over  the 
years  for  PLN,  and  he  and  I corresponded 
about  a wide  range  of  prisoners’  rights  is- 
sues. Recently,  while  preparing  to  ship  my 
desk  to  Florida,  I came  across  the  last  letter 
that  Billy  had  sent  me  in  April  2013.  He 
said  he  thought  he  was  going  to  be  executed 
soon,  and  commented  on  the  ongoing 
censorship  of  Prison  Legal  Newsby  Florida 
prison  officials  and  how  much  he  missed 
reading  PLN. 

I never  met  Billy  or  talked  to  him  on 
the  phone.  Instead,  we  exchanged  numerous 
letters  over  two  decades.  As  I sit  writing 
this  on  Father’s  Day,  I realize  how  little  we 
discussed  his  death  sentence  or  criminal 
appeals,  other  than  in  passing,  as  there  were 
always  more  interesting  and  important 
things  to  discuss  than  the  state  of  Florida’s 


CORRECTION 

In  PLNs  August  2012  cover  story,  “Federal  Sex  Offender  Civil  Commitment 
Process  Under  Fire,”  we  incorrectly  identified  the  defendant  in  United  States  v. 
Abregana,  574  F.Supp.2d  1145  (D. Hawaii  2008)  as  Jed  Abregana.  The  correct 
defendant  was  his  brother,  Jay  Abregana.  PLN  regrets  the  error. 
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efforts  to  kill  him,  judicially  or  otherwise. 
Every  time  I received  one  of  his  letters  I 
was  always  struck  by,  and  envious  of,  his 
beautifully  neat  handwriting.  His  writing 
was  always  incisive  and  well-reasoned.  Billy 
authored  three  books  while  on  death  row 
and  his  online  blog,  www.deathrowdiary. 
blogspot.com,  is  worth  reading  for  those 
who  have  Internet  access. 

Billy  was  one  of  PLN s early  subscribers 
in  the  1990s  when  we  had  fewer  than  300 
readers,  virtually  none  outside  Washington 
State  at  the  time.  Even  though  he  was  on 
death  row,  Billy  paid  for  his  subscription  to 
PLN  and  donated  books  of  stamps  to  assist 
in  publishing  the  magazine.  This  was  critical 
in  our  early  years  when  postage  was  our  larg- 
est expense  after  printing.  I always  thought 
it  was  emblematic  of  Billy’s  commitment 
to  prisoners’  rights  that  while  on  death  row 
he  would  use  his  meager  funds  to  support 
PLNwhen  others  who  had  far  more  gave,  in 
proportion  to  their  means,  far  less. 

On  June  12,  2013,  Billy  was  taken 


to  the  execution  chamber  at  the  Florida 
State  Prison  and  duly  murdered  by  le- 
thal injection.  Per  policy,  no  members 
of  his  family  were  allowed  to  witness 
his  death.  He  refused  a last  meal  and  his 
final  words  were  “Set  me  free.”We  never 
discussed  religion,  so  I don’t  know  if 
Billy  believed  in  an  afterlife  or  not,  but 
he  is  now  out  of  prison.  He  had  spent 
almost  25  years  on  death  row. 

Paradoxically,  as  the  American  public 
increasingly  shuns  the  death  penalty,  rejecting 
it  as  the  racist,  classist,  error-prone  barbarism 
that  it  is,  politicians  have  become  even  more 
enamored  of  the  machinery  of  death  and,  as 
juries  impose  fewer  and  fewer  death  sentences, 
lawmakers  are  increasingly  eager  to  kill  the 
thousands  of  condemned  prisoners  who 
populate  our  nation’s  death  rows. 

Sadly,  like  most  stories  concerning  the 
U.S.  criminal  justice  system,  this  one  does 
not  have  a happy  ending.  We  dedicate  this 
issue  of  Prison  Legal  News  to  the  memory 
of  William  Van  Poyck.  PI 


Italian  Prison  Program  Trains  Female 
Prisoners  in  Fashion  Industry 

by  Derek  Gilna 


Leave  it  to  the  Italians  to  extend 
their  love  of  fashion  to  a women’s  prison. 
At  the  Rebibbia  facility  in  Rome,  the  well- 
known  fashion  house  of  Fendi  is  supporting 
a voluntary  training  program  where  women 
prisoners  manufacture  handbags. 

Soon  to  be  marketed  under  the  Sigillo 
(Seal)  brand,  the  handbags,  which  sell  for 
up  to  40  Euros  each  (around  $53),  provide 
valuable  work  experience  that  participants 
hope  will  land  them  jobs  once  they’re  re- 
leased. Prisoners  currently  earn  about  150 
Euros  per  month  for  working  three  after- 
noons a week.  As  the  program  continues 
to  grow,  it  is  anticipated  that  participants 
will  earn  close  to  600  Euros  per  month, 
comparable  to  wages  in  the  private  gar- 
ment industry. 

Italian  Justice  Minister  Anna  Maria 
Cancellieri  has  called  her  nation’s  prison 
system  “not  worthy  of  a civilized  country,” 
and  observed  that  prisons  are  overcrowded 
and  underfunded.  Nanda  Roscioli,  a for- 
mer justice  ministry  employee  and  current 
consultant  for  the  Sigillo  program,  said  the 
Italian  prison  system  is  geared  more  to  the 
needs  of  male  prisoners,  leaving  women  to 


suffer  conditions  that  are  “harsher  [and] 
more  barbaric.” 

Roscioli  sees  hope  in  the  new  training 
program,  though,  noting  that  “the  aim  of 
the  project  is  to  give  female  detainees  the 
tools  to  be  in  the  marketplace  once  they  are 
released....  As  far  as  I know  this  program  is 
unique. ’’The  project  has  800,000  Euros  in 
funding,  half  from  the  justice  ministry  and 
half  from  charitable  groups. 

Current  participants,  such  as  prisoner 
Kalu  Uwaezuoke  Chinedum  Ike,  indicated 
they  enjoy  the  training  program.  “When 
I get  out  I want  to  have  a more  normal,  a 
calmer  life,”  she  said.  “With  this  job  I’m 
sure  everything  will  be  okay  with  me.  I’ve 
learned  a lot  here.” 

Another  prisoner,  identified  only  as 
Natalya,  echoed  that  sentiment,  stating, 
“For  a time,  we  feel  psychologically  that  we 
are  not  inside  these  walls....  Sigillo  is  also 
about  personal  satisfaction.  When  we  create 
things  and  they  are  sold,  are  appreciated, 
then  we  enjoy  our  work.  When  I get  out  of 
here,  I would  like  to  open  a shop.”S^ 

Source : http://english.  ahram.  org.  eg 
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Pennsylvania  DOC's  Hepatitis  C Protocol 
Challenged  in  Class-action  Lawsuit 

by  Gregory  Dober 


There  is  an  old  game  known  as 
Thimblerig.  Most  people  know  it  as 
the  shell  game.  It’s  when  a con  man  places 
a small  round  ball,  about  the  size  of  a pea, 
under  three  shells  and  quickly  shuffles  them 
around.  He  then  asks  if  anyone  wants  to 
place  a wager  and  guess  which  shell  contains 
the  ball.  In  most  cases  the  con  man  wins 
because  the  game  is  rigged. 

Thimblerig  describes  the  game  that  the 
Pennsylvania  Department  of  Corrections 
(PDOC)  is  playing  with  state  prisoners 
relative  to  hepatitis  C (HCV)  treatment  - 
but  unfortunately  this  game  may  cost  some 
prisoners  their  lives. 

OnJanuary28, 2013, Jason  E.  Runkle, 
incarcerated  at  SCI  Mercer,  brought  a class- 
action  suit  against  the  Commonwealth 
of  Pennsylvania,  the  PDOC  and  various 
prison  administrators  and  medical  staff.  At- 
torney John  F.  Mizner  filed  the  case  in  the 
U.S.  District  Court  for  the  Western  District 
of  Pennsylvania  on  behalf  of  Runkle  and  a 
class  of  similarly-situated  state  prisoners. 

The  complaint  alleges  violations  of 
prisoners’  constitutional  rights  by  the 
PDOC  and  requests  injunctive  relief  con- 
sisting of  testing  and  treatment  for  HCV 
without  regard  to  the  length  of  a prisoner’s 
sentence. 

In  July  2010,  Runkle  was  sentenced  to 
a minimum  of  eighteen  months  and  a maxi- 
mum of  five  years  for  various  drug-related 
offenses.  He  received  credit  for  six  months 
at  the  York  County  Prison  while  awaiting 
sentencing.  In  September  2010,  Runkle 
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was  sent  to  SCI  Camp  Hill  for  processing 
and  intake  into  the  state’s  prison  system. 
A blood  screen  indicated  he  had  elevated 
levels  of  AST,  ALT  and  bilirubin,  and  a de- 
crease in  blood  platelets.  These  results  were 
consistent  with  a diagnosis  of  liver  disease 
as  well  as  HCV.  One  month  later  Runkle 
was  transferred  to  SCI  Mercer  to  serve  out 
the  remainder  of  his  sentence. 

Upon  arriving  at  SCI  Mercer  he  re- 
ceived another  blood  test  and  screening  for 
HCV.  The  results  were  once  again  abnormal 
and  consistent  with  liver  disease  and  HCV. 
Runkle  requested  to  see  a physician  to  re- 
view the  test  results  and  discuss  treatment 
options. 

Depending  on  the  particular  genotype 
of  the  virus,  HCV  treatment  can  range 
from  24  to  48  weeks  of  powerful  antiviral 
medications.  A genotype  is  the  genetic 
makeup  of  a cell  or  organism;  a virus  can 
have  varying  genotypes.  The  genotype  of 
hepatitis  C does  not  change  over  time  and 
needs  to  be  tested  only  once. 

HCV  genotype  II  or  III  requires  a 
24-week  regimen  of  antiviral  medications. 
For  genotype  I or  IV,  48  weeks  of  antiviral 
treatment  is  prescribed. The  PDOC’s  HCV 
protocol  indicates  that  if  a prisoner  has  a 
sentence  greater  then  twelve  months,  he  or 
she  should  at  least  be  tested  to  determine 
the  particular  virus  genotype.  If  the  prisoner 
is  found  to  have  genotype  I or  IV,  the  48- 
week  treatment  variety,  and  has  a sentence 
of  eighteen  months  or  less,  they  will  be 
excluded  from  HCV  treatment. 

Attorney  Mizner  stated  in  the  lawsuit 
that  “The  hepatitis  C protocol  denies  to 
those  prisoners  with  sentences  shorter 
than  12  months  and  those  prisoners  with 
genotype  I or  IV  and  sentences  shorter 
than  18  months,  the  type  of  individualized 
treatment  normally  associated  with  the 
provision  of  adequate  medical  care.” 

On  November  8, 2010,  the  staff  physi- 
cian at  SCI  Mercer  indicated  to  Runkle  that 
he  had  tested  positive  for  HCV;  the  doctor 
also  confirmed  that  Runkle ’s  minimum 
sentence  extended  through  June  2011.  This 
was  still  approximately  33  weeks  away,  and 
would  have  allowed  enough  time  for  at  least 
the  24-week  treatment  protocol  if  his  HCV 


were  genotype  II  or  III.  However,  the  doc- 
tor did  no  genotype  testing  to  determine  if 
Runkle  was  an  appropriate  candidate  for 
the  24-week  treatment  regimen. 

In  lieu  of  HCV  treatment,  Runkle 
was  assigned  to  the  Chronic  Care  Clinic. 
The  Chronic  Care  Clinic  relies  on  pallia- 
tive rather  than  curative  care;  that  is,  it  is 
intended  to  provide  comfort,  management 
and  monitoring  of  a medical  condition 
without  treatment  to  cure  the  condition. 

During  late  2010  and  early  2011, 
Runkle  requested  and  was  denied  HCV 
treatment  on  several  more  occasions. 
Despite  filing  formal  appeals  requesting 
to  be  genotype  screened  and  treated,  the 
responses  always  stated  that  his  minimum 
sentence  remaining  was  less  than  a year, 
which  made  him  ineligible  for  treatment 
and  genotype  testing. 

During  the  spring  of  2011,  Runkle 
regularly  visited  the  physician  and  each 
subsequent  blood  test  indicated  abnor- 
mal results  related  to  his  liver  enzymes 
and  blood  platelets.  Additionally,  Runkle 
started  to  complain  of  many  of  the  common 
physical  symptoms  of  HCV  such  as  right 
quadrant  pain  and  fatigue.  Despite  these 
symptoms  he  was  still  refused  treatment. 
Runkle  repeatedly  appealed  the  denial  of 
treatment  and  each  time  was  told  that  his 
remaining  sentence  did  not  fit  the  HCV 
protocol  criteria. 

As  time  passed,  Runkle  was  still  hav- 
ing complications  from  HCV  but  at  least 
could  look  forward  to  his  release  in  June 
2011.  His  minimum  sentence  release  date 
was  the  result  of  a decision  made  at  his  July 
2010  sentencing  hearing;  the  same  mini- 
mum sentence  release  date  had  been  used 
to  deny  him  HCV  treatment  and  genotype 
screening.  The  PDOC  apparently  had  no 
qualms  about  releasing  Runkle  while  he 
was  still  infected  with  HCV  after  refusing 
to  treat  him. 

In  July  2011,  several  days  after  his 
minimum  sentence  release  date  had 
passed,  Runkle  saw  the  doctor  and  again 
complained  of  right  upper  quadrant  pain. 
Again,  the  physician  did  not  order  treat- 
ment or  genotype  screening  for  Runkle’s 
condition.  Instead,  he  was  returned  to  the 
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Chronic  Care  Clinic. 

Runkle  received  more  bad  news  in 
October  2011  when  the  Board  of  Probation 
and  Parole  denied  him  parole  and  ordered 
him  to  serve  out  his  maximum  sentence. 
His  new  release  date  was  now  December 
28, 2014  - approximately  164  weeks  away. 
While  the  parole  news  was  bad,  it  seemed 
that  the  math  was  now  in  Runkle’s  favor 
to  receive  HCV  treatment  and  genotype 
screening. 

However,  like  the  old  game  of  Thim- 
blerig, the  PDOC’s  HCV  protocol  is 
difficult  to  win  because  it’s  rigged.  During 
the  spring  of  2012,  Runkle  was  again  denied 
HCV  treatment  and  genotyping  despite 
having  to  serve  an  additional  three  years 
in  prison.  On  June  4,  2012,  he  received  a 
response  to  one  of  his  grievances  from  a 
Registered  Nurse  Supervisor. 

The  response  stated,  “I  have  reviewed 
your  record  and  discussed  your  case  with  the 
infection  control  nurse  in  reference  to  DOC 
policy  for  the  Hepatitis  C treatment  proto- 
col. Given  that  you  are  past  your  minimum 
[sentence]  and  eligible  for  Parole,  you  do 
not  have  the  required  12-18  months  of  time 
on  your  sentence  for  treatment  completion. 
You  are  followed  annually,  per  policy,  for 
your  Hepatitis  C evaluation  and  your  next 
evaluation  in  August,  2012.” 

Because  Runkle  was  past  his  mini- 
mum sentence  and  was  parole  eligible , the 
PDOC  continued  to  deny  him  treatment 
and  genotype  testing  though  he  had  more 
than  2Vi  years  left  to  serve.  Considering  that 
the  parole  board  had  rejected  his  parole  in 
October  2011  and  recommended  that  he 


serve  his  maximum  sentence,  it  appeared 
highly  unlikely  that  Runkle  would  be  pa- 
roled before  his  sentence  expiration  date 
in  December  2014.  Regardless,  he  was  still 
considered  ineligible  for  HCV  treatment 
per  PDOC  policy. 

Hypothetically,  state  prison  officials 
can  deny  HCV  treatment  indefinitely 
once  a prisoner  passes  his  or  her  minimum 
sentence  and  is  eligible  for  parole.  Unfor- 
tunately, being  eligible  for  a parole  hearing 
doesn’t  necessary  mean  that  parole  will  be 
granted;  however,  for  the  purposes  of  the 
PDOC’s  HCV  protocol,  it  still  equates  to 
a denial  of  HCV  treatment  and  genotyp- 
ing. 

Through  the  rest  of  2012,  Runkle 
continued  to  request  treatment  and  was 
denied.  Each  response  he  received  was  the 
same:  “You  are  past  your  minimum  time 
and  eligible  for  parole  and  do  not  have  the 
required  12-18  months  of  time  on  your 
sentence  for  treatment  completion.”  In  an 
August  2012  response,  the  Chief  Grievance 
Officer  offered  Runkle  a deal  if  he  deferred 
his  parole  until  treatment  was  completed. 
The  response  indicated  that  if  he  didn’t 
take  the  deal,  then  HCV  treatment  would 
be  denied. 

Thus,  the  “solution”  that  the  PDOC 
offered  was  for  Runkle  to  give  up  the  pos- 
sibility of  parole,  and  thus  his  freedom, 
in  exchange  for  the  privilege  of  receiving 
adequate  medical  care. 

The  hypocrisy  of  the  PDOC’s  HCV 
treatment  policy  is  reflected  in  statements 
made  by  prison  officials  when  the  HCV 
treatment  program  was  first  initiated  in 


2000.  Correctional  Newsfront,  a newsletter 
for  the  Pennsylvania  Department  of  Correc- 
tions, proudly  quoted  a speech  that  former 
Corrections  Secretaryjeffrey  A.  Beard  gave 
at  the  American  Correctional  Association’s 
conference  held  in  Anaheim,  California  in 
2002.  In  an  excerpt  from  the  speech,  Beard 
proudly  proclaimed: 

“Some  may  wonder  why  we  have 
taken  such  an  aggressive  approach  [to 
HCV  treatment].  There  are  a number  of 
reasons.  First,  we  must  remember  that  90% 
of  our  prisoners  will  return  home  someday; 
600,000  nationwide,  11,000  in  Pennsylvania 
each  year.  They  return  to  our  communities, 
our  neighborhoods.  Hepatitis  represents  a 
real  public  health  threat  especially  since  we 
know  that  about  23%  of  our  prison  popu- 
lation has  hepatitis  C alone....  Prevention, 
education  and  treatment  can  all  reduce  the 
potential  impact  on  the  community.  Second, 
we  have  an  obligation  to  our  staff  to  do  what 
we  can  to  protect  them  from  this  disease.... 
Third,  if  we  deal  aggressively  today  with  the 
problem,  we  will  see  less  complications,  less 
deaths,  and  have  less  costs  in  the  future.... 
We  need  to  also  remember  that  while  they 
are  incarcerated,  we  have  a captive  audience. 
There  is  no  other  one  place  with  such  a con- 
centration of  hepatitis  cases.  So  it  is  really 
important  that  we  use  this  opportunity  to 
educate  and  prevent  the  further  spread  of 
this  disease.” 

He  further  noted  that  “Today  we  can 
treat  prisoners  for  a cost  of  about  16,000  to 
$12,000  each.  If  we  don’t  treat  them  today, 
most  will  end  up  having  complications. 
The  medical  treatment  of  those  complica- 
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tions  can  cost  anywhere  from  150,000  to 
$250,000  per  person  or  more....  Last  year 
[2001]  seventeen  percent  of  our  prisoner 
deaths  were  a direct  result  of  hepatitis  C 
complications....  And  in  addition  to  pre- 
venting deaths  from  this  disease,  we  also 
can  work  to  help  prevent  the  spread  of  the 
disease.” 

Thus,  Beard  acknowledged  the  public 
health  danger  that  unsurprisingly  results 
when  prisoners  with  HCV  are  released 
without  treatment.  He  recognized  that 
prisoners  are  a captive  population,  that 
substantial  numbers  are  infected  with  HCV 
and  that  deaths  resulting  from  untreated 
HCV  is  a stark  reality. 

However,  by  2013  those  acknowledg- 
ments had  lost  meaning  for  the  hundreds 
of  prisoners  afflicted  with  HCV  and  the 
thousands  of  Pennsylvania  citizens  at  risk 
when  untreated  HCV-infected  prisoners  are 
released  from  the  state’s  prison  system. 

While  the  PDOC  is  reducing  in-pris- 
on healthcare  costs  by  denying  treatment 
to  prisoners  with  HCV  based  on  the  de- 
partment’s current  treatment  protocol,  a 
ten-fold  increase  in  medical  expenses  for 
untreated  prisoners  who  are  released  will  be 
passed  along  to  other  government  agencies 
and  ultimately  the  taxpaying  public. 

Ironically,  the  Commonwealth  of 
Pennsylvania  swiftly  entered  into  the  To- 
bacco Master  Settlement  Agreement  in  the 
late  1990s,  demanding  that  tobacco  compa- 
nies be  held  responsible  for  health-related 
problems  related  to  tobacco  use  and  held 
liable  when  the  costs  for  those  problems 
were  shouldered  by  the  general  public. 

Yet  the  PDOC  is  similarly  endanger- 
ing public  health  by  arbitrarily  refusing  to 
treat  prisoners  with  hepatitis  C,  with  the 
costs  of  untreated  HCV  being  shifted  to  the 
public.  Allowing  the  PDOC  to  continue 
enforcing  its  HCV  protocol  will  result  in  a 
shell  game  that  has  no  winners. 

As  of  June  2013,  the  Commonwealth 
and  other  defendants  had  filed  motions 
to  dismiss  Runkle’s  lawsuit  challenging 
the  PDOC’s  HCV  treatment  protocol. 
The  motions  to  dismiss  remain  pending, 
and  the  district  court  has  not  yet  granted 
class-action  status  in  the  case.  See:  Runkle 
v.  Commonwealth  of  Pennsylvania, U.S.D.C. 
(W.D.  Penn.),  Case  No.  2:13-cv-00137- 
MPK.P 


Greg  Dober  is  a freelance  writer  in  health- 
care ethics.  He  obtained  his  Master  of 
Arts  in  Bioe  thics  and  Health  Policy  from 
Loyola  University  of  Chicago  in  Illinois, 


The  Sixth  Circuit  Court  of  Ap- 
peals reversed  a lower  court’s  summary 
judgment  order  that  erroneously  dismissed 
a Michigan  prisoner’s  lawsuit  for  non-ex- 
haustion and  because  it  was  time-barred. 

On  November  30,  2005,  Michigan 
state  prisoner  Samuel  Surles  filed  suit  in 
federal  court,  alleging  that  prison  officials  at 
the  Gus  Harrison  Correctional  Facility  had 
confiscated  his  legal  papers  and  computer 
disks  on  several  occasions  between  April  4, 
2004  and  July  29, 2005. 

The  district  court  ordered  Surles  to 
show  cause  why  his  suit  should  not  be  dis- 
missed for  failure  to  exhaust  administrative 
remedies  as  required  by  the  Prison  Litiga- 
tion Reform  Act  (PLRA).  He  submitted 
documents  showing  that  he  had  exhausted 
his  remedies  but  the  court  dismissed  the 
case  anyway,  without  prejudice. 

Surles  filed  a second  complaint  on  Au- 
gust 23,2007,  alleging  that  between  January 
16,  2004  and  October  21,  2005,  prison 
officials  “confiscated  his  legal  documents, 
damaged  or  destroyed  legal  and  religious 
papers  and  property,  deprived  him  of  court 
access,  violated  his  First  Amendment  rights, 
retaliated  against  him  and  conspired  to  vio- 
late his  rights.”  He  attached  copies  of  eight 
grievances  to  his  complaint;  each  had  been 
denied  as  untimely. 

The  district  court  ignored  Surles’s 
claim  “that  his  attempts  to  exhaust  his 
administrative  remedies  were  thwarted”  by 
a prison  official  “who  refused  to  process  his 
grievances,  placed  him  on  modified  access 
for  three  months,  and  interfered  with  his 
grievances.” 

Concluding  that  Surles’s  claims  arising 
from  events  that  occurred  before  August  23, 
2004  were  outside  the  applicable  three-year 
statute  of  limitations,  and  that  he  had  failed 
to  exhaust  his  administrative  remedies,  the 
district  court  granted  the  defendants’ motion 
for  summary  judgment.  Surles  appealed. 

The  Sixth  Circuit  reversed  on  May  8, 
2012,  noting  that  the  “defendants  bore  the 
burden  of  proof  on  exhaustion”  and  “erro- 
neously insisted]  that  they  did  not  have  to 


is  a member  of  the  American  Society  of 
Bioethics  and  Humanity  (ASBH),  and 
has  been  a contributing  writer  for  PLN 
since  2007. 


demonstrate  exhaustion.” See:  Jones  v.  Bock, 
549U.S.  199  (2007)  [PLN, May 2007, p.36] 
and  Napier  v.  Laurel  County,  Ky.,  636  F.3d 
218  (6th  Cir.  2011).  In  short,  “A  PLRA 
defendant  bears  the  burden  of  proving  that 
a PLRA  plaintiff  has  not  exhausted  his 
administrative  remedies.” 

The  Court  of  Appeals  held  that  “the 
district  court  did  not  properly  apply  the  Bock 
standard”  in  this  case,  because  “an  examina- 
tion of  the  evidence  presented  on  summary 
judgment  confirms  that  Defendants  did 
not  show  the  absence  of  a genuine  dispute 
of  material  fact  as  to  Surles’s  exhaustion 
of  administrative  remedies.  Therefore,  the 
district  court  erred  in  granting  summary 
judgment  in  favor  of  Defendants.” 

The  appellate  court  explained  that  only 
when  a “plaintiff  contends  that  he  was  pre- 
vented from  exhausting  his  remedies  must 
the  defendant  present  evidence  showing 
that  the  plaintiff’s  ability  to  exhaust  was 
not  hindered.”  However,  the  “[defendants 
presented  no  proof  that  they  did  not  in- 
terfere with  Surles’s  ability  to  exhaust  his 
administrative  remedies.” 

Additionally,  noting  that  Browti  v. 
Morgan,  209  F.3d  595  (6th  Cir.  2000)  held 
that  PLRA  exhaustion  tolls  the  statute  of 
limitations,  the  Sixth  Circuit  found  the 
district  court  had  erred  in  granting  sum- 
mary judgment  to  the  defendants  on  statute 
of  limitations  grounds.  “A  genuine  dispute 
of  fact  exists  as  to  how  much  time  should 
be  tolled  while  Surles  was  exhausting,  or 
attempting  to  exhaust,  his  administrative 
remedies,”  the  Court  of  Appeals  wrote, 
as  the  defendants  “were  required  to  show 
that  Surles’s  claims  were  untimely  even 
after  tolling  for  the  period  during  which 
Surles  was  exhausting  his  administrative 
remedies.”  See:  Surles  v.  Andison,  678  F.3d 
452  (6th  Cir.  2012). 

The  district  court’s  grant  of  summary 
judgment  to  the  defendants  was  therefore 
reversed,  and  the  case  remanded  for  further 
proceedings.  Following  remand,  the  court 
appointed  counsel  for  Surles  on  October  31, 
2012.  The  case  remains  pending.  PI 
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Sixth  Circuit:  Failed  Cancer  Diagnosis  Not  Deliberately  Indifferent 


The  Sixth  Circuit  Court  of  Appeals 
has  reversed  a lower  court’s  denial  of 
qualified  immunity  to  a Michigan  prison 
doctor  and  nurse  accused  of  failing  to  di- 
agnose a prisoner’s  bone  cancer. 

On  February  13,  2007,  Mound  Cor- 
rectional Facility  prisoner  Joshua  Reilly 
complained  of  a headache  and  swelling 
above  his  left  eye.  Dr.  Seetha  Vadlamudi 
recommended  applying  a warm  compress 
to  the  eye;  three  days  later,  Reilly  was  told 
to  take  Tylenol  and  drink  coffee  for  his 
headache. 

Reilly  again  complained  of  a bump 
over  his  left  eye  in  June  2007.  Nurse  Phillip 
Payne  “concluded  the  bump  was  an  innocu- 
ous calcium  nodule,  and  recommended  no 
treatment.”  Payne  referred  Reilly  to  an 
optometrist  on  October  7, 2007. 

Over  two  months  later,  Nurse  Terry 
Smith  saw  Reilly  for  “an  eleven-month 
history  of  left  eye  problems.”  She  re- 
ported “a  small  nodule”  under  Reilly’s 
left  eyebrow,  “recommended  he  take 
Tylenol,  and  told  him  to  report  back  if 
he  experienced  continued  vomiting”  due 


to  his  severe  headaches.  Soon  after  this 
examination,  Reilly  was  released  from 
prison. 

An  April  2008  CT  scan  “revealed 
the  nodule  was  cancerous,  and  doctors 
ultimately  diagnosed  [Reilly]  with  Ewing’s 
Sarcoma,  a rare  form  of  cancer  that  develops 
in  bone  or  soft  tissue.” 

Reilly  filed  a federal  lawsuit  against 
Dr.  Vadlamudi  and  nurses  Payne  and 
Smith,  alleging  that  “surgery  would  have 
been  sufficient  to  treat  the  disease  had 
prison  medical  staff  detected  it  earlier.” 
Flowever,  due  to  the  late  diagnosis, 
Reilly  had  to  undergo  chemotherapy  and 
radiation. 

The  defendants  moved  for  judgment 
on  the  pleadings,  raising  the  defense  of 
qualified  immunity.  After  the  district  court 
denied  their  motion,  Vadlamudi  and  Payne 
filed  an  interlocutory  appeal  in  which  they 
argued  that  their  involvement  in  Reilly’s 
care  was  minimal  and,  therefore,  did  not 
support  findings  of  deliberate  indifference 
or  gross  negligence. 

The  Sixth  Circuit  agreed,  noting  that 


Dr.  Vadlamudi  had  only  a single  contact 
with  Reilly,  who  had  no  history  of  any 
symptoms  suggesting  cancer.  The  appellate 
court  found  that  Reilly’s  complaint  did  not 
allege  sufficient  facts  from  which  deliber- 
ate indifference  could  be  inferred  because 
“when  Dr.  Vadlamudi  treated  Plaintiff, 
there  was  no  indication  he  was  suffering 
from  a rare  form  of  bone  cancer  - only 
minor  symptoms.” 

Likewise,  Nurse  Payne  had  had  only 
two  contacts  with  Reilly  and  ultimately 
referred  him  to  an  optometrist.  The  Court 
of  Appeals  found  that  “none  of  the  allega- 
tions against  Payne  demonstrate  an  act  or 
omission  ‘sufficiently  harmful  to  evidence 
deliberate  indifference  to  serious  medical 
needs. ”’In  fact,  Reilly’s  “most  severe  symp- 
toms occurred  after  his  contacts”with  Payne 
and  Vadlamudi. 

Accordingly,  the  Sixth  Circuit  reversed 
the  district  court  and  ordered  “the  entry  of 
judgment  in  favor  of  Dr.  Vadlamudi  and 
Payne.”  Nurse  Smith  did  not  join  in  the 
appeal.  See:  Reilly  v.  Vadlamudi , 680  F.3d 
617  (6th  Cir.  2012).  FJ 
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Sixth  Circuit  Orders  Judgment  Against  Three 
Defendants  in  Prisoner's  Retaliation  Case 


The  Sixth  Circuit  Court  of  Ap- 
peals vacated  judgments  in  favor  of 
three  prison  officials  in  a prisoner’s  lawsuit 
alleging  a retaliatory  transfer,  and  ordered 
that  judgment  be  entered  against  them. 
The  district  court  then  awarded  damages 
on  remand. 

Michigan  Department  of  Corrections 
(MDOC)  prisoner  Kevin  King  actively 
participated  in  a 1988  state  court  class- 
action  suit  regarding  prisoner  property 
issues,  Cain  v.  MDOC,  Michigan  Court  of 
Claims  Nos.  88-61119-AZ,93-14975-CM 
and  96-16341-CM. 

On  September  17,  1999,  King  was 
transferred  to  the  Earnest  C.  Brooks 
Correctional  Facility  from  the  Saginaw 
Correctional  Facility,  allegedly  because  he 
had  attempted  “to  incite  a demonstration 
amongst  the  prisoners.”  Seven  days  later, 
prison  employee  Sandra  Naves  issued  a 
notice  of  intent  to  place  King  in  segregation 
upon  the  order  of  Unit  Manager  Sharon 
Wells,  who  told  Naves  what  to  put  in  the 
notice  even  though  Naves  had  no  personal 
knowledge  that  King  had  been  involved 
in  inciting  a demonstration  or  any  other 
misconduct. 

On  March  31,  2000,  guard  Bonnie 
Fewis  issued  King  a major  misconduct 
ticket  for  “creating  a disturbance.”  She  later 
retracted  her  statement,  and  admitted  in  de- 
position testimony  that  Wells  had  asked  her 
to  write  the  ticket,  which  was  dismissed. 

On  April  20, 2000,  Wells  submitted  a 
memo  requesting  that  King  be  transferred. 
Transfer  Coordinator  Curtis  Chaffee  sent 
an  email  to  MDOC  Classification  Spe- 
cialist Chuck  Zamiara,  requesting  King’s 
transfer  to  another  prison  because  he  was 
creating  “problems”  by  filing  grievances 
and  raising  complaints  with  the  Warden’s 
Forum. 

Zamiara  responded  by  suggesting 
that  King  be  sent  to  a higher-security  level 
facility  as  a “disruptive  prisoner  who  is  ma- 
nipulating others  to  create  unrest.”  Chaffee 
signed  the  transfer  order  on  May  12, 2000, 
changing  the  order  by  hand  to  score  King 
as  Fevel  III  security,  as  “approved  by  Wells.” 
King  was  transferred  on  May  17,  2000  to 
the  Chippewa  Correctional  Facility,  a Fevel 
III  prison. 

On  June  14,  2000,  Zamiara  emailed 


the  warden  at  Brooks  about  concerns  raised 
by  defense  counsel  in  the  Cain  case,  who 
warned  “that  ‘the  issue  of  retaliation’  may 
be  raised  over  the  fact  that  King’s  transfer 
documents  were  edited  by  hand.” 

The  following  month,  King  filed  suit 
in  federal  court  against  Wells,  Chaffee, 
Zamiara  and  five  other  MDOC  officials, 
alleging  that  they  retaliated  against  him  for 
participating  in  the  Cain  litigation  and  for 
helping  other  prisoners  file  grievances. 

The  district  court  granted  summary 
judgment  to  the  defendants,  which  was 
reversed  by  the  Sixth  Circuit.  See:  King 
v.  Zamiara,  150  Fed.Appx  485  (6th  Cir. 
2005).  The  district  court  then  granted  the 
defendants’  motion  to  dismiss  based  on 
qualified  immunity,  which  also  was  reversed 
on  appeal. 

Following  remand,  the  district  court 
granted  summary  judgment  to  three  of 
the  defendants  before  finally  appointing 
counsel  for  King. The  case  proceeded  to  trial 
and  King  called  twelve  witnesses,  including 
himself  and  all  five  remaining  defendants. 
Other  than  offering  deposition  testimony, 
the  defendants  called  no  witnesses.  Follow- 
ing a two-day  trial  in  June  2009,  the  district 
court  ruled  in  favor  of  the  defendants. 

King  appealed,  representing  himself 
pro  se,  and  the  Sixth  Circuit  reversed  as  to 
defendants  Wells,  Chaffee  and  Zamiara  on 
May  22, 2012. 

Finding  that  the  lower  court  had 
applied  the  wrong  legal  standard,  the  Court 
of  Appeals  concluded  “that  the  adverse 
action  taken  against  King  was  proximately 
caused  by  the  Wells  memo.” The  appellate 
court  found  both  legal  and  factual  errors  in 
the  district  court’s  conclusions.  “Although 
the  record  is  silent  as  to  disruptive  behavior 
by  King,  the  record  speaks  volumes  as  to 
repeated  attempts  by  Wells  to  punish  King 
following  his  arrival  at  Brooks  as  a known 
participant  in  the  Cain  litigation.” 

Even  affording  “the  district  court’s 
findings  substantial  deference,”  the  Sixth 
Circuit  held  that  “...the  district  court’s  find- 
ing regarding  Wells’s  motivation  was  wholly 
unsupported  by  the  record  evidence;  more 
problematically,  this  finding  was  specifically 
contradicted  by  uncontested  documents  and 
testimony  from  neutral  parties  establishing 
Wells’s  retaliatory  motive.  We  are  left  with 


the  firm  impression  that  on  this  evidence 
the  district  court  committed  clear  error  in 
finding  that  Wells’s  actions  were  not  mo- 
tivated ‘at  least  in  part’  by  King’s  protected 
conduct.” 

The  appellate  court  noted  that  “a  person 
who  sets  in  motion  an  adverse  action  can 
be  liable  for  retaliation  for  the  reasonably 
foreseeable  consequences  of  his  actions.” 

Additionally,  the  district  court’s  judg- 
ment in  favor  of  Chaffee  and  Zamiara  had 
“applied  the  wrong  legal  standard  and  made 
a key  finding  of  fact  unsupported  by  the 
record  evidence  and  explicitly  contradicted 
by  other  undisputed  evidence.” 

As  such,  the  Sixth  Circuit  vacated  the 
district  court’s  judgment  in  favor  of  Wells, 
Chaffee  and  Zamiara,  and  instructed  the 
lower  court  to  enter  judgment  against 
those  defendants.  The  judgment  in  favor 
of  the  other  two  defendants  was  upheld. 
Judge  Sandra  Beckwith  concurred  in  part 
and  dissented  in  part,  and  would  have 
found  no  retaliation  claim  based  on  an 
increase  in  King’s  security  level.  See:  King 
v.  Zamiara,  680  F.3d  686  (6th  Cir.  2012), 
cert,  denied. 

Following  remand,  the  district  court 
entered  judgment  against  defendants  Wells, 
Chaffee  and  Zamiara  on  May  14,  2013, 
and  proceeded  to  determine  “what  remedy 
is  appropriate  to  provide  relief  for  these 
Defendants’  violation  of  Plaintiff’s  First 
Amendment  rights  when  they  transferred 
him  from  a Fevel  II  security  facility  to  a 
Fevel  III  facility  in  retaliation  for  Plaintiff’s 
participation”  in  Cain  v.  MDOC. 

The  district  court  provided  a lengthy 
discussion  of  what  damages  were  avail- 
able given  the  PFRA’s  limitation,  under 
§ 1997e(e),  on  compensatory  damages  for 
mental  or  emotional  injuries  in  the  absence 
of  physical  injury.  The  court  awarded  King 
11,475  in  compensatory  damages, based  on 
$5.00  per  day  for  the  time  he  was  housed 
at  the  Fevel  III  prison.  The  district  court 
declined  to  award  punitive  damages  and 
found  no  basis  to  enter  injunctive  relief. 
The  court  also  awarded  King  $2,212.50  in 
attorney  fees,  reflecting  the  fee  cap  of  150% 
of  the  damages  award  pursuant  to  42  U.S.C. 
§ 1997e(d).  See:  Kingv.  Zamiara, U.S.D.C. 
(W.D.  Mich.),  Case  No.  4:02-cv-00141; 
2013  WF  2102655. 
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A Prolonged  Stay:  The  Reasons  Behind  the  Slow  Pace  of  Executions 


States  that  impose  the  death  pen- 
alty  have  been  facing  a crisis  in  recent 
years:  They  are  short  on  the  drugs  used  in 
executions. 

In  California,  which  has  the  country’s 
largest  death  row  population,  the  chief 
justice  of  the  state  supreme  court  has  said 
there  are  unlikely  to  be  any  executions  for 
three  years,  in  part  due  to  the  shortage  of 
appropriate  lethal  drugs.  As  a result,  state 
prosecutors  are  calling  for  a return  of  the 
gas  chamber. 

Ohio,  which  is  second  only  to  Texas  in 
the  number  of  executions  carried  out  since 
2010,  said  it  will  run  out  of  the  drug  it  uses 
in  executions,  pentobarbital,  on  September 
30.  The  state  has  two  men  scheduled  for 
execution  in  November,  and  eight  more  set 
to  be  killed  after  that.  Every  state’s  supply 
of  pentobarbital,  which  has  been  the  prin- 
cipal execution  drug,  expires  at  the  end  of 
November  2013. 

The  shortage  has  forced  death  penalty 
states  to  scramble  on  two  fronts:  They  are 
hunting  for  new  suppliers  or  different  dmgs 
to  use,  and  enacting  changes  to  public 
records  laws  to  keep  the  names  of  suppli- 
ers and  manufacturers  of  those  alternative 
drugs  secret. 

The  lack  of  lethal  drugs,  and  the  fight 
over  keeping  new  ones  secret,  are  partly  the 
result  of  a remarkably  effective  campaign  by 
opponents  of  the  death  penalty,  who  have, 
in  effect,  taken  their  efforts  from  the  court 
room  to  the  boardroom. 

Each  time  a state  has  found  a new 
source  for  a drug  to  use  in  executions,  Re- 
prieve, an  anti-death  penalty  organization 
based  in  London,  in  collaboration  with 
death  penalty  lawyers  in  the  United  States, 
has  used  freedom  of  information  laws,  the 
local  news  media  and  the  powers  of  persua- 
sion to  compel  the  drug’s  manufacturer  to 
cut  off  the  supply. 

“Who’s  easier  to  persuade?  The  Su- 
preme Court  or  a corporation  that  has 
financial  interests?”  said  Clive  Stafford 
Smith,  a British-American,  who  was  a 
death  penalty  lawyer  in  the  South  for  many 
years  before  founding  Reprieve.  “You  can 
make  it  not  worth  their  while  to  allow  their 
drugs  in  executions.” 

The  effectiveness  of  Reprieve’s  cam- 
paign might  well  be  behind  the  action  taken 


by  Raymond  Bonner,  ProPublica 

last  year  by  the  state  of  Texas,  which  leads 
the  nation  in  executions. 

When  a reporter  for  the  Austin  Ameri- 
can-Statesman,  Mike  Ward,  using  the  state’s 
Public  Information  Act,  sought  informa- 
tion about  the  drugs  used  in  executions, 
the  Texas  Department  of  Criminal  Justice 
fiercely  resisted. 

In  one  legal  filing,  Patricia  Fleming, 
the  agency’s  assistant  general  counsel,  said 
revealing  the  information  about  the  drugs 
and  who  made  them  would  invite  “financial 
intimidation  and  negative  publicity,”  as  well 
as  “intensive  lobbying”  and  “unrestrained 
harassment.”  Referring  to  death  penalty 
opponents,  Fleming  asserted  that  “essential 
to  their  strategy  is  knowledge  of  the  private 
companies”  that  supply  the  drugs  used  in 
lethal  injections. 

The  state  attorney  general  ruled  against 
her,  and  the  department  disclosed  that  it 
had  enough  pentobarbital  at  the  time  for 
23  executions,  Ward  reported. 

Death  penalty  states  are  now  taking 
measures  to  keep  anti-death  penalty  ac- 
tivists, and  journalists,  from  learning  the 
identity  of  suppliers.  A Georgia  law  enacted 
in  March  provides  that  any  information 
about  a “person  or  entity  that  manufac- 
tures, supplies,  compounds,  or  prescribes 
the  drugs,  medical  supplies  or  medical 
equipment”  used  in  an  execution  shall  be 
considered  a “confidential  state  secret.” 
Already  this  year,  at  least  three  other  states 

- Arkansas,  South  Dakota  and  Tennessee 

- have  amended  their  public  records  laws 
to  exempt  the  names  of  suppliers  from 
disclosure. 

Lethal  injection  was  first  proposed  as  a 
method  of  execution  in  the  19  th  century  by 
a New  York  doctor  who  argued  it  would  be 
cheaper  than  hanging.  It  took  100  years  or 
so  for  it  to  be  used,  but  every  state  that  set 
out  to  execute  people  eventually  adopted  it 
as  the  chosen  method. 

Generally,  states  have  used  a three- 
drug  protocol.  The  first  was  an  anesthetic, 
sodium  thiopental,  intended  to  render  the 
prisoner  unconscious  so  that  he  or  she 
does  not  experience  the  pain  and  suffer- 
ing from  the  drugs  to  come.  The  second 
drug,  pancuronium  bromide,  paralyzes  the 
diaphragm  and  lungs,  making  it  impossible 
for  the  condemned  to  breathe.  Finally,  po- 


tassium chloride  is  injected,  causing  death 
by  cardiac  arrest. 

In  2008,  the  Supreme  Court, in  Baze  v. 
Rees,  held  that  lethal  injection  did  not  run 
afoul  of  the  Eighth  Amendment’s  proscrip- 
tion on  “cruel  and  unusual  punishment.” 

But  the  Court  recognized  care  had 
to  be  taken  in  the  killing,  so  that  it  wasn’t 
unconstitutionally  “cruel.”The  most  critical 
drug,  it  emphasized,  is  the  anesthetic. 

“It  is  uncontested  that,  failing  a proper 
dose  of  sodium  thiopental  that  would 
render  the  prisoner  unconscious,  there  is 
substantial,  unconstitutionally  unacceptable 
risk  of  suffocation  from  the  administration 
of  pancuronium  bromide  and  pain  from 
the  injection  of  potassium  chloride,”  Chief 
Justice  John  Roberts  wrote. 

The  problems  for  death  penalty  states, 
and  the  opening  for  opponents  of  the  death 
penalty,  arose  when  the  only  company  that 
had  governmental  approval  to  make  the 
anesthetic,  Hospira,  announced  in  2011 
that  it  was  suspending  production  because 
of  manufacturing  problems  at  its  plant  in 
North  Carolina. 

Arizona,  with  two  executions  pend- 
ing in  late  2011,  managed  to  find  another 
source  of  sodium  thiopental,  but  it  didn’t 
want  the  public  to  know  what  it  was  or 
where  it  came  from. 

When  lawyers  for  Jeffrey  Landrigan, 
one  of  the  men  facing  death,  sought  the 
name  of  the  supplier,  Arizona’s  state  at- 
torney general  refused  to  say.  Ultimately, 
on  the  eve  of  Landrigan’s  execution,  the 
attorney  general  disclosed  that  the  drug 
had  come  from  Britain.  He  did  so,  he  said, 
to  allay  fears  that  the  drugs  had  been  made 
in  a Third  World  country  and  might  be 
contaminated  and  unsafe. 

Tennessee  also  acknowledged  that 
one  of  its  execution  drugs  had  been  made 
in  Britain  but  refused  to  divulge  the  com- 
pany’s name. 

At  Reprieve,  Maya  Foa,  head  of  the  le- 
thal investigation  project,  searched  through 
medical  and  pharmaceutical  directories 
to  identify  British  companies  that  made 
sodium  thiopental. 

The  British  company  selling  sodium 
thiopental  to  Arizona, Tennessee  and  other 
states  turned  out  to  be  a tiny  wholesaler 
that  operated  out  of  the  back  of  a driving 
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school  in  a working  class  neighborhood  in 
West  London. 

It  was  called  Dream  Pharma,  and  it 
was  basically  a one-man  operation.  It  also 
suddenly  became  more  profitable,  as  states 
in  America  moved  to  improvise.  Stafford 
Smith,  Reprieve’s  director,  wrote  a letter  to 
Dream  Pharma. 

“You  have  played  a significant  role  and 
hold  responsibility  for  the  potential  deaths 
of  many  people  in  the  United  States,”  he 
wrote. 

Reprieve  sent  the  letter,  along  with 
Dream  Pharma’s  address  and  phone  num- 
ber, to  journalists,  and  articles  appeared 
in  British  newspapers  and  on  the  BBC. 
Dream  Pharma  shut  down.  The  company 
has  declined  to  comment  on  its  battles  with 
Reprieve  or  the  sale  of  drugs  to  the  U.S.  for 
executions. 

Reprieve  then  successfully  lobbied  the 
British  government  to  ban  exports  of  any 
drugs  to  the  U.S.  for  executions.  Capital 
punishment  for  murder  was  abolished  in 
Britain  in  the  early  1960s  even  though  polls 
showed  the  public  supported  it. 

With  Hospira  out  of  the  business, 
states  had  become  fairly  desperate.  That 


urgency  was  captured  in  government  emails 
and  documents  obtained  by  death  penalty 
defense  lawyers. 

“I  have  been  given  a task  to  obtain 
some  Sodium  Pentothal  by  any  means 
available,”  the  director  of  the  pharmacy  in 
the  Nebraska  department  of  corrections 
wrote  to  her  counterparts  in  several  states. 
“Does  anyone  know  where  I might  start 
looking?” 

She  eventually  found  a small  whole- 
saler in  Mumbai,  India,  which  operated 
out  of  two  rooms  on  the  ground  floor  of 
an  apartment  building;  it  had  no  air  condi- 
tioning, raising  doubts  about  the  safety  and 
efficacy  of  any  drugs  stored  there. 

Reprieve  again  went  to  work,  alerting 
local  reporters  and  holding  a news  confer- 
ence in  Mumbai.  Officials  from  India’s  food 
and  drug  administration  raided  the  offices. 
The  company  was  quickly  out  of  business. 

In  California,  prison  officials  turned 
to  hospitals  throughout  the  state  in  search 
of  sodium  thiopental,  without  success.  The 
warden  at  San  Quentin  explored  buying 
some  in  Pakistan. 

In  the  end,  Arizona  officials  solved 
California’s  problems,  supplying  12  grams 


of  sodium  thiopental  from  its  limited 
supply,  a happy  exchange  according  to 
government  emails  unearthed  by  death 
penalty  opponents. 

“You  guys  in  AZ  are  life  savers,”  a 
California  corrections  officer  wrote  to  his 
Arizona  counterpart.  “Buy  you  a beer  next 
time  I get  that  way.” 

Some  death  penalty  states,  looking  to 
solve  their  drug  supply  problems  in  a more 
reliable  way,  switched  drugs  - opting  for 
pentobarbital,  an  anesthetic  commonly  used 
in  putting  animals  to  sleep.  The  first  state 
to  use  it  for  an  execution  was  Oklahoma,  in 
December  2010,  and  it  quickly  became  one 
of  the  execution  drugs  of  choice. 

This  time,  however,  Reprieve  was 
not  up  against  a small  entity.  Only  one 
company  had  government  approval  to  sell 
pentobarbital  in  the  U.S.,  and  it  was  a ma- 
jor international  pharmaceutical  company, 
Lundbeck  Inc.  Headquartered  in  Denmark, 
it  had  some  6,000  employees  worldwide;  its 
American  plant  was  in  Kansas. 

When  Reprieve  approached  Lundbeck 
in  early  2011,  the  company  said  it  was 
“adamantly  opposed”  to  its  drugs  being 
used  in  executions  - its  primary  use  is  in 
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the  treatment  of  epilepsy  - but  it  said  it 
had  no  control  over  what  happened  after 
its  products  were  sold  to  wholesalers  or 
distributors. 

Reprieve  ratcheted  up  the  pressure.  Ev- 
ery time  Lundbeck’s  pentobarbital  was  used 
in  an  execution,  it  issued  a press  release. 

Anti-death  penalty  activists  cam- 
paigned against  Lundbeck  on  Twitter  and 
Facebook,  shareholders  raised  questions  at 
the  company’s  annual  meeting,  a pension 
fund  sold  its  shares  and  the  company’s  place 
on  an  annual  ranking  of  Denmark’s  best 
companies  fell  from  17  to  40. 

Lundbeck  then  did  what  it  had  said  it 
couldn’t  do:  It  devised  a distribution  system 
that  would  keep  its  pentobarbital  from  the 
states  that  conducted  executions. 

Last  month,  Hospira  announced  that  it 
was  putting  controls  in  place  so  that  three 
of  its  drugs  - pancuronium  bromide,  potas- 
sium chloride  and  propofol  - would  not  be 
used  in  executions. 

Once  again,  that  has  left  states  trying 
to  figure  out  what  to  do.  In  Colorado,  a 
man  who  killed  three  teenagers  and  their 
boss  in  a pizza  restaurant  in  1993  is  set  to 
be  executed  in  August.  But  the  state  does 
not  have  the  proper  drugs,  causing  the 
director  of  prisons  to  send  an  urgent  plea 
to  the  state’s  compounding  pharmacies.  At 
“compounding  pharmacies,”  pharmacists 
mix,  or  compound,  the  ingredients  for 
drugs  on  site. 

Last  October,  South  Dakota  became 
the  first  state  to  use  a compound  drug  in 
an  execution,  and  it  did  so  twice. 

Lawyers  for  one  of  the  men  to  be  exe- 
cuted, Robert  Moeller,  who  had  kidnapped, 
raped  and  murdered  a 9-year-old  girl,  filed 
a lawsuit  to  obtain  information  about  the 
supplying  pharmacy.  The  state  resisted,  and 
a federal  judge  sided  with  the  state. 

South  Dakota  was  among  the  states  to 
recently  pass  a law  exempting  the  names  of 
suppliers  of  lethal  injection  drugs  from  its 
public  records  law.  The  change  was  neces- 
sary, said  South  Dakota  state  Senator  Jean 
Hunhoff,  “because  there’s  been  harassment 
that  has  occurred  against  non-protected 
manufacturers  and  pharmacists,  thereby 
causing  difficulty  for  the  state  in  obtain- 
ing the  necessary  chemicals  for  the  lethal 
injection.” 

South  Dakota’s  law  passed  in  the  state 


senate  without  opposition,  and  in  the  house 
by  a lopsided  60-8. 

Raymond  Bonner ; a lawyer  ajid former  New 
YorkTimes  reporter,  is  the  author  of“Anatomy 
of  Injustice:  A Murder  Case  Gone  Wrong.  ” This 


On  May  25,  2012,  the  Seventh  Cir- 
cuit  Court  of  Appeals  reversed  a grant 
of  summary  judgment  to  two  defendants 
in  a case  involving  a jail  detainee  who  died 
after  his  prescribed  medication  was  abruptly 
discontinued. 

Wisconsin’s  La  Crosse  County  Jail 
contracts  with  a private  company,  Health 
Professionals,  Ltd.  (HPL),  to  provide 
prisoner  medical  care.  On-site  doctor  visits 
occurred  only  2-4  hours,  one  day  a week. 
The  company’s  on-call  physician,  Dr.  Ste- 
phen Cullinan,  was  based  nearly  300  miles 
away  in  Peoria,  Illinois. 

John  King  suffered  from  serious  health 
problems,  including  asthma,  diabetes,  a heart 
condition,  high  blood  pressure,  seizures,  se- 
vere anxiety  and  other  mental  health  issues 
when  he  was  booked  into  the  La  Crosse 
County  Jail  on  April  7, 2007. 

King  was  taking  “a  daily  regimen  of 
medications  that  included  five  milligrams  of 
alprazolam,  a benzodiazepine.”  He  entered 
the  jail  with  “two  grocery  bags  full  of  his 
medications,  including  a bottle  with  115 
one-milligram  tablets  of  alprazolam.” 

Nurse  Karen  Mondry- Anderson  called 
Dr.  Cullinan  because  alprazolam  was  ex- 
cluded from  HPL’s  formulary  of  preferred 
drugs.  “Obviously  unable  to  examine  King, 
and  not  bothering  to  obtain  the  details 
about  [his]  prescription,”  Dr.  Cullinan  or- 
dered King  to  be  weaned  off  the  alprazolam 
in  three  days. 

This  was  “a  dangerously  rapid  reduc- 
tion,” given  the  dosage  of  medication  that 
King  was  taking.  “Abrupt  withdrawal  from 
alprazolam  can  be  life-threatening.  Associ- 
ated symptoms  include  agitation,  elevated 
blood  pressure,  elevated  pulse,  tremors, 
delusions,  hallucinations,  and  seizures.  The 
severity  of  such  symptoms  requires  medical 
providers  to  monitor  the  patient  closely, 
preferably  in  a hospital.” 

However,  jail  staff  did  not  monitor 
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King’s  withdrawal  and  his  health  quickly 
deteriorated.  On  April  11,  2007  he  re- 
quested medical  attention,  but  wasn’t  seen 
until  six  days  later.  A doctor  “noted  that 
King  had  pressured  speech  and  flights  of 
ideas  with  manic  insomnia.” 

At  about  10:30  a.m.  on  April  18, 2007, 
jail  guards  William  Olson  and  Jennifer  Koby- 
Gobel  “found  King  convulsing  on  the  floor, 
screaming  and  foaming  at  the  mouth.” 

When  Nurse  Sue  Kramer  was  notified, 
she  told  three  nursing  students  who  were 
with  her  at  the  time  that  prisoners  fake 
seizures.  King  was  shaking  so  badly  that 
Kramer  was  unable  to  get  a blood  pres- 
sure reading.  Consistent  with  seizures,  he 
did  not  react  to  smelling  salts  and  his  face 
turned  blue. 

Nurse  Kramer  and  the  guards  left  King 
lying  on  the  floor  of  his  cell  because  they 
were  convinced  he  was  faking.  They  did  not 
contact  the  on-call  physician  or  summon 
an  ambulance. 

“Kramer  was  aware  that  King  was  be- 
ing tapered  off  alprazolam  and  understood 
that  alprazolam  withdrawal  can  cause  sei- 
zures, hallucination,  and  death.”  However, 
when  another  prisoner  reported  that  King 
had  another  seizure  an  hour  later,  “Kramer 
again  chose  not  to  contact  Dr.  Cullinan  or 
emergency  medical  services.”  Instead,  she 
moved  King  to  a single,  padded  cell  and 
did  nothing  else. 

Later  that  evening,  Nurse  Kramer  told 
Mondry- Anderson  that  King  had  faked  a 
seizure  and  responded  to  smelling  salts. 
Neither  was  true. 

At  about  5:30  p.m.,  King  called  on 
his  cell  intercom  but  couldn’t  be  under- 
stood. He  was  found  unresponsive  when 
Mondry- Anderson  arrived  to  give  him 
his  medication  two  hours  later,  and  was 
pronounced  dead  at  7:58  p.m. 

King’s  widow,  Lisa  King,  filed  a wrong- 
ful death  suit  against  Olson,  Koby-Gobel, 
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Kramer,  Mondry- Anderson  and  La  Crosse 
County,  alleging  deliberate  indifference  to 
King’s  serious  medical  needs.  The  district 
court  granted  summary  judgment  to  all 
the  defendants. 

On  appeal,  the  Seventh  Circuit  held 
that  Olson,  Koby-Gobel  and  Mondry- 
Anderson  were  entitled  to  summary 
judgment.  Nurse  Sue  Kramer  was  not  so 
entitled,  however,  because  there  was  “a 
question  of  material  fact  whether  Kramer’s 
actions  were  so  far  afield  from  an  appro- 
priate medical  response  to  King’s  seizures 
that  they  fell  outside  the  bounds  of  her 
professional  judgment.”  The  Court  of 
Appeals  noted  that  “Kramer’s  statements 
to  the  nursing  students  suggest  that  she 
had  already  decided  that  King  was  faking 


seizures  even  before  she  saw  him.” 

The  appellate  court  also  found  that  La 
Crosse  County  was  not  entitled  to  summary 
judgment  because  the  plaintiff  had  “pointed 
to  significant  evidence  that  the  County’s 
policies  violated  [King’s]  constitutional 
rights. ’’Therefore,  the  district  court’s  grant 
of  summary  judgment  was  affirmed  in  part 
and  reversed  in  part.  See:  King  v.  Kramer, 
680  F.3d  1013  (7th  Cir.  2012). 

Following  remand,  the  case  went  to 
trial  in  January  2013  and  the  jury  entered 
a verdict  for  the  defendants.  The  following 
month,  La  Crosse  County  filed  a bill  of 
costs  seeking  $30,397.17  from  King’s  estate 
and  Nurse  Kramer  sought  $34,120.74  in 
costs.  The  district  court  has  not  yet  ruled 
on  their  requests  for  costs. 


Oregon:  Post-Escape  Conduct 
Justifies  Enhanced  Escape  Sentence 


The  Oregon  Court  of  Appeals  has 
held  that  criminal  conduct  committed 
after  an  escape  justifies  the  imposition  of  an 
enhanced  sentence  on  the  escape  conviction. 

Donald  A.  Bennett  was  an  Oregon 
Department  of  Corrections  (ODOC)  pris- 
oner when  he  escaped  from  the  South  Fork 
Forest  Camp,  a minimum-security  facility. 
After  absconding,  Bennett  committed  a 
burglary  and  was  re-arrested. 

He  pleaded  guilty  to  burglary  in  Au- 
gust 2008  and  to  second-degree  escape  in 
July  2009.  When  Bennett  was  sentenced 
on  the  escape  conviction,  the  court  found 
that  the  presumptive  sentence  was  25-30 
months  but  imposed  a 50-month  upward 
departure  sentence  based  on  the  aggravat- 
ing factor  that  he  had  committed  a burglary 
while  on  escape  status. 

Bennett  argued  on  appeal  that  the  sen- 
tencing court  erred  in  considering  “conduct 
that  occurs  after  the  crime  of  conviction  in 
determining  whether  there  are  substantial 


and  compelling  reasons  to  depart.” 

The  Court  of  Appeals  disagreed,  finding 
that  Bennett’s  argument  was  “not  supported 
by  the  text  of  [OAR  213-008-0002(1)]  or 
the  relevant  caselaw.”  Noting  that  the  list  of 
mitigating  and  aggravating  sentencing  fac- 
tors is  a non-exclusive  list,  the  appellate  court 
observed  that  it  had  previously  held  in  State 
v.  Ceballos,  162  Or.App  477,  986  P.2d  680 
(Or.  App.  1999)  that  the  sentencing  court 
may  consider,  as  a departure  factor,  similar 
offenses  committed  after  the  current  offense 
for  which  a sentence  is  being  imposed. 

“Necessarily  then,  the  list  of  factors 
in  OAR  213-008-0002(1)  cannot  be  read 
to  prohibit  consideration  of  a defendant’s 
post-offense  conduct, ’’the  Court  of  Appeals 
held.  Therefore,  the  sentencing  court  “did 
not  err  in  relying  on  defendant’s  burglary 
conviction  in  support  of  the  departure 
sentence.”  See:  State  v.  Bennett, 249  Or.App 
379, 277  P.3d  586  (Or.App.  2012),  review 
denied. 
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Oklahoma  Prison  Employees  Disciplined 


An  investigation  by  the  Tulsa  World 
newspaper  revealed  that  more  than 
130  disciplinary  actions  were  taken  against 
Oklahoma  Department  of  Corrections 
(DOC)  employees  at  men’s  prisons  from 
2009  through  mid-2011.  Most  of  the 
disciplined  employees  received  a few  days 
suspension  without  pay,  though  for  40  the 
misconduct  was  serious  enough  to  justify 
termination. 

The  newspaper  had  previously  reported 
23  disciplinary  actions  involving  staff  mem- 
bers at  the  DOC’s  three  women’s  facilities. 
In  addition,  a number  of  prison  doctors  and 
other  medical  employees  were  found  to  have 
disciplinary  records. 

The  investigation  was  triggered  by 
a 2011  fire  near  the  dog  kennels  at  the 
Howard  McLeod  Correctional  Center 
(HMCC),  which  revealed  a more  serious 
problem.  The  fire  damage  did  not  concern 
DOC  officials  so  much  as  the  coolers  full 
of  wild  hog  meat,  stores  of  salt  and  flour, 
and  knives  and  other  tools  which  were 
evidence  of  feral  hogs  being  trapped  and 
butchered  by  prisoners  at  the  minimum- 
security  facility. 

“These  guys  I guess  just  took  it  upon 
themselves  to  hunt  these  wild  hogs,”  said 
HMCC  Warden  Bruce  Howard.  “How 
they  were  planning  to  cook  it,  I really  don’t 
know.” 

They  were  probably  planning  to  use  a 
barbecue  grill  that  was  discovered  by  fire 
crews  near  the  kennels.  Howard  stated  there 
was  no  danger  to  public  safety,  but  that 
ignored  the  fact  that  prisoners  were  able  to 
trap  hogs  and  cook  them  with  at  least  the 
tacit  approval  of  DOC  employees.  One 
guard  was  disciplined  and  suspended  with- 
out pay  for  one  day  for  having  knowledge 
about  the  hog  trapping  and  butchering. 

“The  officer  should  have  stopped 
them,”  said  Howard,  adding  that  the  unit 
was  under  closer  supervision. 

DOC  guards  have  been  suspended  for 
other  minor  violations  such  as  bringing  a 
fork  into  the  prison  in  their  lunch  sacks, 
failing  to  place  their  food  items  in  clear 
baggies  and  accidentally  bringing  their  own 
cell  phones  into  the  prison. 

But  some  DOC  employees  have  been 
involved  in  much  more  serious  incidents.  For 
example,  prisoner  Paul  Duran,  Jr.  was  mur- 
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dered  at  the  Oklahoma  State  Penitentiary  in 
March  2009  after  guards  moved  him  into  a 
cell  with  another  prisoner  he  had  testified 
against  in  a murder  trial.  This  violated  orders 
to  keep  the  two  separated.  According  to  a 
lawsuit  filed  in  2010  by  Duran’s  sister,  her 
brother  was  intentionally  placed  in  the  cell 
as  part  of  a “gladiator  system”  used  to  pun- 
ish prisoners  and  provide  entertainment  for 
guards.  [See:  PLN,  Sept.  2009,  p.33]. 

The  DOC  fired  unit  security  man- 
ager Leroy  Henry  and  suspended  prison 
employee  Darrell  Wilson  for  five  days 
without  pay  in  connection  with  Duran’s 
murder.  Wilson  was  later  terminated  for 
unrelated  violations,  including  failing  to 
report  contraband  and  asking  a subordinate 
for  a loan. 

In  another  incident,  a DOC  sergeant 
was  demoted  to  corporal  for  having  sexual 
relations  with  the  girlfriend  of  another 
guard.  In  that  case  the  relationship  had 
become  common  knowledge  among  prison- 
ers, who  were  making  fun  of  the  guard.  The 
Merit  Protection  Commission,  in  uphold- 
ing the  demotion,  found  that  the  sergeant 
had  failed  “to  afford  respect  due  a fellow 
corrections  officer,”  noting  that  “trust  is 
everything  in  a correctional  facility  and  us- 
ing good  judgment  is  critical  for  a sergeant 
because  it  is  a leadership  position.” 

A DOC  transportation  guard  was 
suspended  without  pay  for  eight  days  after 
he  stopped  at  a McDonald’s  while  trans- 
porting community  work  center  prisoners 
from  medical  appointments  at  the  Joseph 
Harp  Correctional  Center  back  to  their 
community  work  centers.  The  guard  left  the 
prisoners  unattended  while  he  went  inside 
to  order  food  and  use  the  restroom.  The 
prisoners  left  the  transport  van  and  used  the 
opportunity  to  smoke  and  go  inside  the  Mc- 
Donald’s and  place  food  orders.  Customers 
complained  about  the  prisoners  being  at  the 
eatery  without  apparent  supervision. 

One  guard  was  suspended  for  8 days 
without  pay  for  sending  sexually-explicit 
texts  to  a female  co-worker,  then  later 
terminated  for  sending  another  co-worker 
a racially-offensive  text.  Another  DOC 
employee,  at  the  Madill  Work  Center,  was 
suspended  without  pay  for  failing  to  notice 
a prisoner  had  placed  a dummy  in  his  bunk 
during  an  escape  attempt. 


A maintenance  employee  was  sus- 
pended for  failing  to  timely  install  security 
cameras  which  sat  unused  at  the  Northeast 
Oklahoma  Correctional  Center  for  almost 
two  months,  while  other  DOC  employees 
were  disciplined  for  using  prison  comput- 
ers to  surf  websites  such  as  Facebook  and 
Craigslist. 

One  guard  was  fired  for  punching  a 
prisoner  and  then  kicking  him  in  the  face 
while  he  was  on  the  ground,  breaking  his 
eye  socket.  Yet  another  guard  was  fired  for 
pepper  spraying  a prisoner  he  was  hand- 
cuffing and  then  punching  the  prisoner 
multiple  times  after  he  was  cuffed. 

More  recently,  four  DOC  guards  were 
fired  after  prisoner  Julius  Parker  set  fire  to 
the  mattress  in  his  cell  at  the  Oklahoma 
State  Penitentiary  on  July  28,  2012  and 
died  due  to  smoke  inhalation.  The  guards 
had  noticed  smoke  coming  from  Parker’s 
cell  but  failed  to  take  action  for  over  an 
hour.  According  to  DOC  spokesman  Jerry 
Massie,  they  “did  not  recognize  the  mag- 
nitude of  the  situation.” 

Additionally,  23  employees  at  the 
DOC’s  women’s  facilities  - the  Mabel 
Bassett  Correctional  Center,  Dr.  Eddie 
Warrior  Correctional  Center  and  Altus 
Work  Center  - were  disciplined  between 
January  2009  and  June  2011,  according  to 
the  Tulsa  World.Twelve  of  those  employees 
were  fired. 

The  misconduct  which  resulted  in 
discipline  ranged  from  inappropriate  rela- 
tionships with  prisoners  and  arguing  with 
other  staff  members  to  conducting  an  un- 
authorized bomb  drill  - the  latter  resulting 
in  a 10-day  suspension. 

The  chaplain  at  Mabel  Bassett,  Stephen 
D.  Billingslea,  was  terminated  in  2009  fol- 
lowing his  arrest  at  a park  for  lewd  behavior; 
he  had  previously  been  disciplined,  includ- 
ing for  once  bringing  knives  into  a prison. 

Other  disciplinary  actions  involving 
employees  at  the  DOC’s  women’s  facilities 
were  due  to  misconduct  that  included  fail- 
ing to  report  missing  keys,  DUI  arrests  and 
falling  asleep  while  on  perimeter  patrol. 

Mabel  Bassett  corporal  David  Heath 
Juber,  38,  was  charged  in  February  2012 
with  second-degree  rape  and  forcible 
sodomy;  additional  charges  were  filed  in 
June  2012  related  to  sex  acts  involving  a 
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different  female  prisoner.  The  two  prisoners 
involved  knew  details  about  Juber’s  body, 
including  that  he  had  a tattoo  on  his  chest 
and  pierced  nipples.  He  previously  had  been 
suspended  for  having  inappropriate  contact 
with  prisoners. 

In  November  2012,  former  Mabel  Bas- 
sett guard  Jamie  Baker,  43,  was  charged  with 
9 counts  of  second  degree  rape,  4 courts  of 
sexual  battery  and  one  count  each  of  forcible 
sodomy  and  first  degree  rape  by  force  and 
fear  - all  felonies  - for  engaging  in  sexual 
misconduct  with  female  prisoners.  District 
Attorney  Richard  Smotherman  said  Baker 
had  “used  his  position  of  absolute  power  to 
force  himself  on  multiple  women.”Following 
his  arrest  he  was  released  on  $10,000  bond. 

Another  former  guard  at  Mabel  Bas- 
sett, Richard  DeHaven,  56,  was  charged 
with  one  count  of  sexual  battery  for  “grop- 
ing a female  inmate.”  DeHaven  and  Baker 
were  both  fired  in  September  2012. 

A number  of  DOC  physicians  and 
medical  employees  have  disciplinary 
histories  too,  according  to  an  October  6, 
2012  investigative  report  by  The  Oklaho- 
man. Sometimes  the  discipline  was  due 
to  incidents  that  predated  their  DOC 
employment,  and  sometimes  it  was  for 
prison-related  incidents. 

For  example,  Dr.  Joel  B.  McCurdy  at 
the  Joseph  Harp  Correctional  Center  has 
a history  of  alcohol  abuse  dating  back  to 
2005,  which  caused  him  to  lose  his  medical 
license  for  three  years  prior  to  his  employ- 
ment with  the  DOC.  Ross  Lane  Fisher, 
a physician  at  the  Lexington  Assessment 
and  Reception  Center,  has  a record  of  two 
DUI  arrests  and  was  placed  on  probation 
for  five  years. 

Dr.Jospeh  Balogh,  employed  at  Joseph 
Harp,  admitted  to  an  addiction  to  pain 
medications  and  cocaine  use;  the  Oklahoma 
Bureau  of  Narcotics  and  Dangerous  Drugs 
noted  that  Dr.  Balogh  said  he  was  “diverting 
drugs  of  patients  by  requiring  patients  to 
bring  all  medications  to  an  appointment, 
then  taking ‘handfuls’ of  the  drugs  for  him- 
self.” He  was  fined  $10,000  by  the  Bureau 
and  is  currently  on  probation. 

The  DOC’s  excuse  for  employee 
misconduct  resulting  in  discipline  was 
that  prison  staff  members  have  been  si- 
multaneously stressed  by  budget  cuts  and 
understaffing.  DOC  employees  were  facing 
involuntary  furloughs  and  hiring  freezes 
in  2011  while  the  department  was  staffed 
at  only  65%,  which  resulted  in  high  staff 


turnover  that  added  stress  to  the  remaining 
employees. 

“People  have  to  stay  when  someone 
doesn’t  show  up  for  their  shift,  and  over 
time,  that’s  going  to  wear  you  down,”  said 
Massie.  “We  end  up  burning  people  out.” 
Concurrently,  it  is  hard  to  find  people  in- 
terested in  working  for  the  DOC,  often  at 
prisons  located  in  remote  areas. 

But  even  if  true,  such  circumstances 
hardly  excuse  DOC  employees’  misconduct 
with  respect  to  physically  and  sexually  abus- 
ing prisoners,  smuggling  contraband  or 


sexually  harassing  fellow  staff  members  - or 
colluding  with  prisoners  to  hunt,  butcher 
and  cook  feral  hogs  on  prison  grounds. 

The  DOC’s  staffing  problem  has  since 
improved,  with  an  end  to  unpaid  furloughs 
and  increased  recruiting  efforts  to  address 
understaffing.  Presumably,  based  on  the 
excuses  provided  by  prison  officials,  this  will 
result  in  less  employee  misconduct.  FI 

Sources:  Tulsa  World , Washington  Examiner, 
The  Oklahoman,  www.newson6.com,  www. 
kjrh.com 
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Valley  Fever  Declared  a Public  Health  Emergency  at 
Two  California  Prisons;  Court  Orders  Prisoner  Transfers 


On  April  25 , 20 1 3 , Dr  .John  Galgiani, 
an  expert  hired  by  attorneys  representing 
prisoners  in  the  long-running  Plata  v.  Brown 
class-action  lawsuit  over  medical  care  in  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR),  filed  an  80-page  affi- 
davit with  the  federal  court  overseeing  the  case 
in  which  he  described  conditions  at  Central 
California  facilities  where  prisoners  have  been 
afflicted  by  a disease  known  as  Valley  Fever. 

Valley  Fever  (coccidioidomycosis)  is  a 
potentially  fatal  fungal  infection  that  causes 
flu-like  symptoms.  It  is  contracted  by  in- 
haling spores  from  infected  soil,  but  is  not 
contagious  once  a person  is  infected.  The 
spores  frequent  the  southwestern  United 
States,  with  about  a quarter  of  reported  in- 
fections occurring  in  California  and  over  70 
percent  in  Arizona,  according  to  the  Centers 
for  Disease  Control  and  Prevention. 

The  disease  has  been  an  ongoing  problem 
at  the  CDCR’s  Pleasant  Valley  and  Avenal 
State  Prisons,  where  the  soil  contains  Valley 
Fever  spores  that  are  spread  through  dust  and 
when  the  dirt  is  disturbed.  [See:  PLN,  July 
2010,  p.22;  June  2008,  p.22;  Aug.  2007,  p.l] . 
Other  state  prisons  are  located  in  the  area 
where  Valley  Fever  is  prevalent  but  have  not 
experienced  as  many  infections;  those  facilities 
include  the  California  Correctional  Institu- 
tion, CSP  Corcoran,  Kern  Valley  State  Prison, 
North  Kern  State  Prison,  SATF  at  Corcoran 
and  Wasco  State  Prison. 

The  CDCR  reported  640  cases  of 
Valley  Fever  in  2011,  including  535  at  the 
Pleasant  Valley  and  Avenal  facilities. There 
is  no  vaccination  to  protect  against  the 
disease.  At  least  eleven  prisoners  have  filed 
Valley  Fever-related  claims  with  the  state’s 
Victims  Compensation  and  Government 
Claim  Board;  all  have  been  rejected. 

Dr.  Galgiani,  a professor  of  medicine 
at  the  University  of  Arizona  who  founded  a 
center  where  the  disease  is  researched,  stated 
in  his  affidavit  that  the  prevalence  of  Valley 
Fever  at  the  Pleasant  Valley  and  Avenal 
facilities  is  a “public  health  emergency.” 

“Prison  officials  should  be,  but  appar- 
ently are  not,  acting  in  a manner  consistent 
with  a situation  where  the  lives  of  indi- 
viduals are  at  substantial  risk,” he  said  after 
reviewing  records  of  four  prisoners  who 
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died  due  to  Valley  Fever,  finding  that  prison 
medical  staffhad  delayed  for  months  before 
testing  for  the  disease. 

Galgiani  stated  in  his  affidavit  that  62 
state  prisoners  died  from  Valley  Fever  be- 
tween 2006  and  January  2013.  He  did  not 
indicate  how  many  of  the  deaths  occurred  at 
Pleasant  Valley  and  Avenal,  but  noted  that 
those  facilities  had  by  far  the  highest  rates 
of  the  disease  - with  Pleasant  Valley’s  in- 
fection rate  being  1,000  times  greater  than 
the  statewide  average  and  Avenal  having  an 
infection  rate  189  times  higher. 

Valley  Fever  pervades  the  communi- 
ties surrounding  the  prisons  in  the  southern 
San  Joaquin  Valley  as  well,  but  Dr.  Galgiani 
observed  that  the  infection  rates  at  both  the 
Pleasant  Valley  and  Avenal  facilities  are  no- 
tably higher  than  in  the  local  community.  A 
pernicious  characteristic  of  the  disease  is  that 
blacks  and  Filipinos  are  particularly  vulnerable; 
71  percent  of  the  prisoners  who  died  of  Valley 
Fever  between  2006  and  2011  were  black. 

Galgiani  stated,  “In  my  opinion  African- 
American  prisoners  should  be  excluded  from 
these  two  prisons  along  with  Filipinos,  Inuits, 
persons  with  diabetes,  HIV,  or  any  immuno- 
compromising condition,  and  that  decision 
should  be  implemented  immediately.  Not  to 
do  so  will  keep  these  groups  at  risk  of  severe 
complication  from  new  Valley  Fever  infection. 
Moreover,  there  should  be  no  transfers  of  any 
inmates  with  these  ethnicities  or  medical  con- 
ditions to  either  Pleasant  Valley  State  Prison  or 
Avenal  State  Prison  for  the  same  reasons.” 

On  April  29,  2013,  Medical  Receiver 
J.  Clark  Kelso,  appointed  by  the  federal 
court  to  oversee  healthcare  in  California 
prisons,  ordered  prisoners  with  an  in- 
creased susceptibility  to  Valley  Fever  to  be 
transferred  from  the  two  facilities.  Kelso 
directed  the  CDCR  to  remove  non-white 
and  non-Latino/Hispanic  prisoners,  as  well 
as  prisoners  with  certain  medical  risk  factors 
and  prisoners  over  age  55  because  they  are 
at  higher  risk  of  contracting  the  disease. 

Joyce  Hayhoe,  a spokeswoman  for  the 
Receiver’s  office,  noted  that  in  addition  to 
causing  prisoner  deaths,  Valley  Fever  has 
hospitalized  about  40  percent  of  the  more 
than  8,200  prisoners  housed  at  the  Avenal 
and  Pleasant  Valley  facilities. 


She  added,  “The  state  of  California 
has  known  since  2006  that  segments  of  the 
inmate  population  were  at  a greater  risk  for 
contracting  Valley  Fever,  and  mitigation 
efforts  undertaken  by  CDCR  to  date  have 
proven  ineffective....  As  a result,  the  Re- 
ceiver has  decided  that  immediate  steps  are 
necessary  to  prevent  further  loss  of  life.” 

Those  steps  include  a mass  transfer  of 
an  estimated  3,250  susceptible  prisoners  out 
of  Pleasant  Valley  and  Avenal,  and  refilling 
the  beds  with  presumably  less-vulnerable 
prisoners  who  still  will  be  at  risk  of  Valley 
Fever  infections.  While  falling  short  of 
conceding  they  will  select  prisoners  by  race, 
that  is  tantamount  to  what  the  CDCR  will 
likely  have  to  do  to  keep  the  facilities  full. 

Governor  Jerry  Brown’s  administration 
wasted  no  time  in  objecting  to  the  Receiv- 
er’s order,  complaining,  “It  is  premature  to 
move  more  than  3,000  inmates  out  of  two 
state  prisons  until  more  is  known  about 
an  airborne  fungus  that  is  being  blamed 
for  nearly  three  dozen  inmate  deaths  and 
hundreds  of  hospitalizations.” 

CDCR  Secretaryjeffrey  Beard  claimed 
that  the  transfers  may  result  in  increased 
racial  violence  within  California’s  prison 
system,  presumably  because  the  prisoner 
transfers  from  Pleasant  Valley  and  Avenal 
would  be  partly  based  on  race. 

State  officials  further  argued  that  trans- 
ferring prisoners  was  premature  until  they 
could  learn  whether  other  steps  taken  by  the 
CDCR  would  be  effective  in  limiting  the 
exposure  of  prisoners  and  staff  to  the  dis- 
ease. To  that  end,  the  CDCR  stated  it  was 
trying  to  control  dust  during  construction, 
is  supplying  surgical  masks  to  prisoners  and 
employees  who  ask  for  them,  and  is  pro- 
viding educational  materials  about  Valley 
Fever.  Prison  officials  are  also  installing  air 
filters  and  considering  ways  to  cover  up  and 
screen  out  dusty  areas,  and  agreed  to  move 
600  high-risk  prisoners  by  August  2013. 

Apparently  not  wanting  to  wait  to 
determine  the  effectiveness  of  the  CDCR’s 
efforts  while  prisoners  continue  to  contract 
Valley  Fever,  sometimes  fatally,  the  U.S. 
District  Court  over  the  Plata  litigation 
entered  an  order  on  June  24, 2013  directing 
state  prison  officials  to  comply  with  the  Re- 
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ceiver’s  directive  to  transfer  increased-risk 
prisoners  out  of  the  Pleasant  Valley  and 
Avenal  facilities. The  CDCR  was  ordered  to 
complete  the  transfers  within  90  days. 

The  district  court  rejected  the  state’s 
argument  that  an  order  to  transfer  prisoners 
from  Pleasant  Valley  and  Avenal  constituted  a 
“prisoner  release  order”  under  the  Prison  Liti- 
gation Reform  Act,  and  noted  that  the  CDCR 
had  admitted  it  was  “aware  that  Valley  Fever 
presents  a serious  risk  to  inmate  health.” 

However,  the  court  limited  the  Receiv- 
er’s directive  by  removing  Inuit  prisoners, 
prisoners  over  the  age  of  55  and  prisoners 
who  had  already  been  infected  with  Val- 
ley Fever  from  the  list  of  offenders  to  be 
transferred  from  the  two  facilities.  “Perhaps 
at  one  point,  Defendants’wait-and-see  ap- 
proach might  have  been  reasonable.  Under 
current  conditions,  however,  they  are  not.... 
An  exclusionary  policy  is  now  the  only  rea- 
sonable response,”  the  district  court  wrote. 
See:  Plata  v.  Brown,  U.S.D.C.  (N.D.  Cal.), 
Case  No.  3:01-cv-01351-TEH. 

“The  order  is  absolutely  necessary  to 
preserve  people’s  lives  and  health  because  state 
officials  have  been  simply  unwilling  to  take 
appropriate  action  when  there’s  a clear  and 


imminent  danger  to  prisoners’  lives.  It’s  the 
most  recent  example  of  the  state’s  inability  to 
protect  the  health  of  prisoners, ’’said  Don  Spec- 
ter, director  of  the  Prison  Law  Office,  which 
represents  prisoners  in  the  Plata  litigation. 

The  Centers  for  Disease  Control  and 
Prevention  and  the  affiliated  National  In- 
stitute of  Occupational  Safety  and  Health 
have  agreed  to  study  problems  related  to 
Valley  Fever  at  the  Avenal  and  Pleasant  Val- 
ley prisons;  however,  there  is  no  projected 
completion  date  for  their  review,  which 
amounts  to  more  government  stalling. 
They  could  save  themselves  both  time  and 
money  - and  perhaps  prisoners’  lives  - by 
simply  reading  Dr.  Galgiani’s  affidavit  and 
taking  heed  of  the  findings  of  the  Medical 
Receiver  and  the  district  court. 

Sources:  Huffington  Post, Associated  Press,  Los 
Angeles  Times,  ABC  News,  www.wsws.org 
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Congress  Amends  PLRA  Physical  Injury 
Requirement  for  Sexual  Abuse  Cases 


The  federal  Violence  Against 
Women  Act  ( VAWA)  was  renewed  and 
broadened  in  February  2013,  after  much 
controversy  involving  Republican  opposi- 
tion to  provisions  extending  certain  of  the 
statute’s  protections  to  LGBT  persons, 
Native  Americans  living  on  reservations 
and  undocumented  immigrants. 

Lost  in  those  debates  was  the  fact 
that  the  broadened  VAWA  also  included 
a significant  amendment  to  the  physical 
injury  requirement  of  the  Prison  Litigation 
Reform  Act  (PLRA). 

As  initially  enacted,  the  PLRA,  42 
U.S.C.  § 1997e(e),  provided  that  “No 
Federal  civil  action  may  be  brought  by  a 
prisoner  confined  in  a jail,  prison,  or  other 
correctional  facility,  for  mental  or  emotional 
injury  suffered  while  in  custody  without  a 
prior  showing  of  physical  injury.” 

Courts  have  held  that  this  provision 
does  not  actually  bar  claims  that  do  not 
involve  physical  injury,  but  prevents  the 
plaintiff  from  recovering  compensatory 
damages  for  those  claims.  See,  e.g. , Thompson 
v.  Carter,  284  F.3d  411, 418  (2d  Cir.  2002) 
[PLN,  May  2003,  p.27] . A few  courts  have 
held  that  it  bars  both  compensatory  and  pu- 
nitive damages.  See,  e.g.,Al-Amin  v.  Smith, 
637  F.3d  1192, 1199  (11th  Cir.  2011). 

The  effect  of  the  PLRA’s  physical  injury 
requirement  has  been  unclear  in  sexual 
assault  cases,  among  many  others,  because 
the  statute  does  not  include  a definition  of 
“physical  injury.”  The  courts  have  not  been 
much  help,  agreeing  that  physical  injury 
must  be  more  than  de  minimis  but  not 
otherwise  defining  the  term.  Since  sexual 
assault  may  or  may  not  result  in  actual  dam- 
age to  tissue,  which  is  arguably  the  everyday 
understanding  of  what  physical  injury 
means,  the  question  has  remained  open. 

A majority  of  decisions  has  held  that 
sexual  assault  does  constitute  physical  in- 
jury. For  example,  the  Second  Circuit  found 
that  “alleged  sexual  assaults”by  staff“qualify 
as  physical  injuries  as  a matter  of  common 
sense”  and  “would  constitute  more  than  de 
minimis  injury.”  Litter  v.  Goord,  196  F.3d 
132, 135  (2d  Cir.  1999)  [PLN,  Dec.  2000, 
p.l7].The  “assaults”  in  Liner  were  also  de- 
scribed as  “intrusive  body  searches.” 


by  John  Boston 

A Florida  district  court  addressed 
Congressional  intent  more  explicitly,  stating 
that  sexual  assault,  “even  if  considered  to  be 
de  minimis  from  a purely  physical  perspec- 
tive, is  plainly  ‘repugnant  to  the  conscience 
of  mankind.’  Surely  Congress  intended  the 
concept  of ‘physical  injury’  in  § 1997e(e) 
to  cover  such  a repugnant  use  of  physical 
force.”  Kemner  v.  Hemphill,  199  F.Supp.2d 
1264,1270  (N.D.Fla.2002)  (citation  omit- 
ted) [PLN,  July  2003,  p.16]. 

Nonetheless  other  cases  have  held  sexual 
assault  not  to  constitute  physical  injury,  and 
therefore  not  to  be  compensable  in  federal 
civil  actions.  See,  e.g. , Hancock  v.  Payne,  2006 
WL  21751,  *1,  3 (S.DMiss.,  Jan.  4,  2006) 
(holding  prisoners  who  alleged  they  were 
“sexually  battered ...  by  sodomy”  did  not  satisfy 
§ 1997e(e)).  [See:  PLN, July  2009,  p.l]. 

The  Violence  Against  Women  Act 
has  now  largely  resolved  this  question  by 
declaring  that  § 1997e(e)  “is  amended  by 
inserting  before  the  period  at  the  end  the 
following:  ‘or  the  commission  of  a sexual 
act  (as  defined  in  section  2246  of  title  18, 
United  States  Code).”’  VAWA  similarly 
amended  28  U.S.C.  § 1346(b),  the  PLRA 
section  imposing  the  physical  injury  re- 
quirement on  the  Federal  Tort  Claims  Act 
for  persons  convicted  of  a felony  and  await- 
ing sentencing  or  serving  a sentence.  Pub.L. 
No.  113-12,  127  Stat.  54,  § 1101  (Sexual 
Abuse  in  Custodial  Settings). 

Thus,  for  both  PLRA  provisions,  the 
relevant  phrase  is  now  “without  a prior  show- 
ing of  physical  injury  or  the  commission  of 
a sexual  act  (as  defined  in  section  2246  of 
title  18).”  In  cases  involving  such  acts,  it  is 
no  longer  necessary  to  determine  whether 
the  plaintiff"  suffered  physical  injury. 

So  what  is  a “sexual  act”  as  defined  in  1 8 
U.S.C.  § 2246? The  statute  is  quite  specific, 
defining  sexual  act  as: 

(A)  contact  between  the  penis  and  the  vulva 
or  the  penis  and  the  anus,  and for  purposes  of this 
subparagraph  contact  involving  the  penis  occurs 
upon  penetration,  however  slight; 

(B)  contact  between  the  mouth  and  the 
penis,  the  mouth  and  the  vulva,  or  the  mouth 
and  the  anus; 

( C)  the  penetration,  however  slight,  of  the 
anal  or  genital  opening  of  another  by  a hand  or 


finger  or  by  any  object,  with  an  intent  to  abuse, 
humiliate,  harass,  degrade,  or  arouse  or  gratify 
the  sexual  desire  of  any  person;  or 

(D)  the  intentional  touching,  not  through 
the  clothing,  of the  genitalia  of another  person  who 
has  not  attained  the  age  of 1 6 years  with  an  intent 
to  abuse,  humiliate,  harass,  degrade,  or  arouse  or 
gratify  the  sexual  desire  of  any  person; . . . 

Thus,  under  the  VAWA  amendment, 
questions  about  anal,  vaginal  and  oral  sex  are 
resolved.  Manual  or  other  non-penetrative 
sexual  touching  of  another  person,  compelled 
or  otherwise,  is  not  included  except  for 
intentional,  unclothed  touching  of  persons 
under  16  years  old;  nor  are  acts  involving  the 
touching  of  women’s  breasts.  Nor  does  the 
amendment  include  cases  in  which  prisoners 
are  compelled  or  persuaded  to  perform  sexual 
acts  or  displays  for  the  titillation  of  others. 

The  amendment  would  therefore  ex- 
clude some  cases  that  previously  have  been 
decided  favorably  for  prisoners.  See,  e.g., 
Duncan  v.  Magelessen,  2008  WL  2783487, 
*2, *4  (D.Colo., July  15,2008)  (stating“un- 
wanted  sexual  contact,  alone,  is  a physical 
injury  for  which  there  may  be  compensa- 
tion” in  a case  where  the  plaintiff"  alleged  an 
officer  “played”  with  his  penis  repeatedly). 
Indeed,  it  is  possible  that  the  “intrusive  body 
searches” referred  to  in  Liner  v.  Goord  would 
be  excluded  unless  they  involved  actual 
vaginal  or  anal  penetration,  or  the  prisoner 
was  under  16  years  old. 

Does  the  VAWA  amendment  mean 
that  a sexual  act  that  does  not  fall  under  the 
provisions  of  18  U.S.C.  § 2246  cannot  be  the 
basis  for  a damages  award  in  federal  litigation 
brought  by  a prisoner?  In  most  cases,  probably 
yes.  However,  sexual  acts  of  any  sort  that  inflict 
physical  injury  in  the  conventional  sense  of 
tissue  damage  certainly  remain  compensable, 
as,  presumably,  do  other  injuries  inflicted  in 
connection  with  a sexual  act  or  assault. 

It  remains  an  open  question  whether 
acts  that  are  merely  painful  - such  as  the 
practice  reported  in  some  prison  systems  of 
yanking  men’s  underwear  during  searches  to 
cause  genital  pain  - inflict  physical  injury 
within  the  meaning  of  the  PLRA,  although 
some  lower  court  decisions  in  other  types 
of  cases  have  held  pain  by  itself  to  be  non- 
compensable.  See,  e.g., Jones  v.  Cowens, 2010 
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WL  3239286,  *2  (D.Colo.,  Aug.  12,2010) 
(“Physical  pain,  standing  alone,  however,  is 
deemed  to  be  a de  minimis  injury...”). 

An  important  question  that  the  VAWA 
amendment  does  not  address  is  whether  it 
applies  to  conduct  pre-dating  its  enactment 
which  is  the  subject  of  pending  litigation  or 
may  become  the  subject  of  future  litigation. 

The  standard  rule  when  Congress  does 
not  spell  out  a statutes  “temporal  reach”  is 
that  “the  court  must  determine  whether  the 
new  statute  would  have  retroactive  effect, 
i.e.,  whether  it  would  impair  rights  a party 
possessed  when  he  acted,  increase  a party’s 
liability  for  past  conduct,  or  impose  new  duties 
with  respect  to  transactions  already  completed. 
If  the  statute  would  operate  retroactively,  our 
traditional  presumption  teaches  that  it  does 
not  govern  absent  clear  congressional  intent 
favoring  such  a result.”  Landgraf  v.  USI Film 
Products,  511  U.S.  244, 280  (1994). 

Defense  counsel  can  be  expected  to 
argue  that  the  amendment  to  the  PLRA’s 
physical  injury  requirement  “increase[s]  a 
party’s  liability  for  past  conduct”by  remov- 
ing a rule  that  arguably  would  have  barred 
recovery  in  certain  lawsuits  filed  by  prison- 
ers prior  to  the  amendment. 

But  there  is  a different  way  to  view  the 
question,  in  my  view  a correct  one.  As  already 
noted,  the  majority  rule  in  the  courts  before 
the  enactment  of  the  VAWA  amendment 
was  that  serious  sexual  assault  does  constitute 
physical  injury,  so  in  most  such  cases  the 
amendment  will  not  in  fact  increase  a defen- 
dant’s liability.  Rather,  the  amendment  can 
be  construed  as  confirming  the  majority  view 
of  the  physical  injury  requirement  and  mak- 
ing clearer  where  the  line  is  drawn  between 
those  sexual  assaults  that  are  deemed  to  inflict 
physical  injury  and  those  that  are  not. 

There  is  substantial  authority  that  clari- 


fication of  the  law,  as  opposed  to  a substantive 
change  in  the  law,  does  not  have  retroactive 
effect  within  the  meaning  of  the  Landgraf 
rule.  That  means  it  can  be  applied  to  cases 
involving  pre-enactment  conduct.  See , e.g. 
Brown  v.  Thompson,  374  F.3d  253, 259  (4th 
Cir.  2004)  (“when  an  amendment  alters,  even 
significantly  alters,  the  original  statutory 
language,  this  does  not  necessarily  indicate 
that  the  amendment  institutes  a change  in 
the  law”)  (internal  quotation  marks  omitted); 
Piamba  Cortes  v.  Am.  Airlines,  Inc.,  177  F.3d 
1272,  1283  (11th  Cir.  1999)  (“[Cjoncerns 
about  retroactive  application  are  not  impli- 
cated when  an  amendment  that  takes  effect 
after  the  initiation  of  a lawsuit  is  deemed  to 
clarify  relevant  law  rather  than  effect  a sub- 
stantive change  in  the  law”);  “Statutes  may  be 
passed  purely  to  make  what  was  intended  all 
along  even  more  unmistakably  clear.  "Brown 
v.  Thompson,  id.  (citation  omitted). 

In  view  of  decisions  like  Kemner  v. 
Hemphill,  holding  that  Congress  never  in- 
tended that  the  physical  injury  requirement 
bar  recovery  for  serious  sexual  abuse,  it  can 
be  argued  that  Congress  has  now  made  that 
point  explicit  and  spelled  out  what  kinds  of 
sexual  abuse  should  be  unaffected  by  the 
physical  injury  requirement.  That  is,  the 
amendment  clarifies  the  PLRA  rather  than 
amending  it.  Plaintiffs  can  therefore  plausibly 
contend  in  cases  addressing  pre-amendment 
conduct  that  the  VAWA  amendment  ends 
any  dispute  over  whether  prisoners  can  re- 
cover damages  for  the  kinds  of  sexual  abuse 
specified  in  18  U.S.C.  § 2246. 

Remember  that  the  PLRA’s  physical 
injury  provision,  like  most  others,  applies 
only  to  cases  that  are  brought  by  a prisoner 
- that  is,  cases  filed  when  the  plaintiff  was 
incarcerated.  Once  a prisoner  is  released,  on 
parole  or  otherwise,  he  or  she  is  no  longer 


subject  to  most  PLRA  provisions.  See,  e.g., 
Harris  v.  Garner,  216  F.3d  970,  976-80 
(11th  Cir.  2000)  (enbanc)  [PLN,  July  2001, 
p.23];  Kerr  v.  Puckett,  138  F.3d  321,  323 
(7th  Cir.  1998)  \PLN,  Oct.  1998,  p.14]. 

Therefore,  if  it  is  possible  to  wait  to  file 
a federal  lawsuit,  including  one  for  sexual 
abuse,  until  after  a prisoner  is  released,  it 
may  be  wise  to  do  so  to  avoid  application 
of  the  physical  injury  requirement  as  well 
as  other  provisions  of  the  PLRA  - provided 
that  the  suit  can  still  be  filed  within  the  ap- 
plicable statute  of  limitations.  FJ 

John  Boston  is  director  of the  Prisoners’  Rights 
Project  of the  New  York  City  Legal  Aid  Society 
and  co-author  of  the  Prisoners’  Self-Help 
Litigation  Manual.  He  provided  this  article 
exclusively  for  PLN. 
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Lifer  Parole  Hearings  and  Related  Writs 

29  years  of  success 

523  West  Sixth  Street,  Suite  1109 

Los  Angeles,  CA.  90014 

marileemarshallandassociates.com 


Prison  Legal  News 


31 


July  2013 


Tennessee  Judge  Convicted  Following  Drug  and  Sex  Scandal 


During  courtroom  recesses,  a Ten- 
nessee  judge  had  sex  with  and  bought 
drugs  from  his  mistress,  who  was  a felon 
on  probation,  according  to  a report  by  the 
Tennessee  Bureau  of  Investigation. 

Judge  Richard  Baumgartner,  66,  who 
became  a Criminal  Court  Judge  in  Knox- 
ville in  1992,  was  one  of  three  Knox  County 
judges  who  heard  criminal  cases.  Suffering 
from  pancreatitis  due  to  chronic  alcoholism, 
Baumgartner  eventually  became  addicted  to 
prescription  painkillers. 

Many  people  did  not  realize  that 
Baumgartner  had  a problem  until  he 
stepped  down  from  the  bench  in  March 
2011,  entered  drug  treatment,  was  disbarred 
and  pleaded  guilty  to  a single  count  of 
official  misconduct.  A special  state  court 
judge  later  imposed  a sentence  that  allowed 
Baumgartner  to  avoid  jail  time,  keep  his 
pension  and  have  the  conviction  expunged 
if  he  avoided  further  legal  trouble.  [See: 
PLN,  Sept.  2012,  p.50]. 

It  wasn’t  until  the  results  of  an  inves- 
tigation were  released  in  November  2011 
that  the  full  extent  of  Baumgartner’s  drug 
problem  was  revealed.  That  investigation 
raised  questions  about  whether  Baumgart- 
ner had  been  sober  enough  to  sit  as  a judge 
during  his  final  two  years  on  the  bench,  and 
led  to  federal  charges  being  filed  against 
him  in  May  2012. 

Meanwhile,  another  judge  threw  out 
the  convictions  in  a high-profile  murder 
case  that  Baumgartner  had  presided  over, 
and  ordered  new  trials  in  other  cases.  The 
county  is  now  facing  a flood  of  new  trial 
requests  by  offenders  whose  criminal  cases 
were  handled  by  Baumgartner. 

County  officials  fear  those  requests 
may  overwhelm  the  local  criminal  justice 
system.  “We’re  getting  pleadings  almost 
daily  now  from  people  in  the  penitentiary,” 
stated  Knox  County  District  Attorney 
General  Randy  Nichols,  who  said  prisoners 
are  “filing  habeas  corpus  [petitions]  saying, 
‘Let  me  out  too.’” 

In  November  2012,  Baumgartner  was 
found  guilty  in  federal  court  of  five  counts 
of  misprision  of  a felony;  he  was  sentenced 
on  April  10, 2013  to  six  months  in  prison 
plus  one  year  of  supervised  release.  The 
charges  stemmed  from  lies  he  told  to  cover 
up  his  drug  addiction  and  schemes  to  get 
drugs.  He  was  obtaining  painkillers  from 
- and  having  a sexual  relationship  with 


- Deena  Castleman,  a felon  on  probation 
under  his  court’s  supervision.  Baumgartner 
was  married  at  the  time. 

“The  evidence  presented  at  trial  dem- 
onstrated that  the  defendant  made  material 
misrepresentations  to  various  officials  con- 
cerning Deena  Castleman  in  efforts  to  conceal 
her  participation  in  a federal  prescription  drug 
trafficking  conspiracy,”  the  U.S.  Attorney’s 
office  stated.  “The  evidence  showed  that  his 
motive  involved  her  continued  participation 
in  the  conspiracy  so  she  could  provide  drugs 
and  sexual  favors  to  him.” 

Castleman  testified  at  Baumgartner’s 
trial  and  said  the  former  judge  had  paid  her 


The  Seventh  Circuit  Court  of  Ap- 
peals has  upheld  a district  court’s  partial 
denial  of  qualified  immunity  in  a case  involv- 
ing the  suicide  of  a Wisconsin  prisoner. 

“Jessie  Miller  led  a tragically  short  and 
troubled  life.  Exposed  to  cocaine  while  in 
utero,  Miller  was  born  into  a broken  home 
on  December  3, 1987.  He  soon  became  a 
ward  of  the  state  and  spent  his  childhood 
years  rotating  through  54  foster  homes,” 
where  he  was  physically  and  sexually 
abused.  At  sixteen,  Miller  tried  to  kill  him- 
self by  jumping  from  a three-story  building. 
This  marked  the  beginning  “of  what  would 
become  a veritable  obsession  with  suicide 
attempts  and  ideation.” 

While  incarcerated  at  the  Dane  County 
Jail,  Miller  attempted  suicide  on  November 
10,  2007.  He  tried  again  at  the  Dodge 
Correctional  Institute  on  June  4, 2008.  The 
Wisconsin  Department  of  Corrections 
(WDOC)  transferred  Miller  to  the  Wiscon- 
sin Resource  Center,  a mental  health  facility, 
due  to  his  suicide  attempts.  While  there  he 
“continued  to  harm  himself  by  swallowing 
razor  blades  and  other  sharp  objects  and 
banging  his  head  against  the  walls.” 

Despite  his  threat  to  commit  suicide  if 
returned  to  a WDOC  facility,  Miller  was 
transferred  to  the  Columbia  Correctional 
Institute  on  June  19, 2009.  Three  days  later 
he  refused  his  medication,  and  that  night 
the  troubled  22-year-old  hanged  himself 
with  a bedsheet. 


1250  to  $300  for  painkillers,  including  Hy- 
drocodone  and  Roxycodone,  two  or  three 
times  a week.  She  stated  he  also  helped  her 
with  legal  problems,  by  lying  about  a urine 
test  she  had  failed  and  vouching  for  her  as  a 
good  candidate  for  a drug  court  program. 

At  his  sentencing  hearing,  Baumgart- 
ner said  he  was  “greatly  ashamed  that  I’ve 
had  an  adverse  effect  on  the  judiciary  sys- 
tem.” He  reported  to  the  Bureau  of  Prisons 
to  begin  serving  his  six-month  sentence  on 

May  29, 2013.  P 

Sources:  Associated  Press,  www.wate.com, 
www.knoxnews.  com,  www.  wbir.  com 


Miller’s  minor  siblings  filed  suit  in 
federal  court,  alleging  that  WDOC  em- 
ployees had  been  deliberately  indifferent 
to  his  risk  of  suicide.  The  district  court 
granted  qualified  immunity  to  17  of  the  26 
defendants  and  denied  qualified  immunity 
to  the  others. 

On  May  24, 2012,  the  Seventh  Circuit 
affirmed  the  denial  of  qualified  immunity 
to  the  defendants  who  sought  interlocutory 
appeal.  Viewing  the  facts  in  the  light  most 
favorable  to  the  plaintiffs,  the  appellate 
court  found  “it  is  plausible  that  each  of  the 
defendants-appellants  were  subjectively 
aware  of  Miller’s  serious  medical  condition 
(i.e.,  that  he  was  a suicide  risk)  and  either 
knowingly  or  recklessly  disregarded  it.” 

“Having  established  that  plaintiff 
has  alleged  facts  that,  if  proven,  show  the 
defendants  violated  a constitutional  right,” 
the  Court  of  Appeals  cited  Sanville  v.  Mc- 
Caughtry,  266  F.3d  724  (7th  Cir.  2001) 
\PLN,  Nov.  2002,  p.26]  in  support  of  its 
conclusion  that  the  appellants  were  not 
entitled  to  qualified  immunity,  as  “the  right 
to  be  free  from  deliberate  indifference  to 
suicide”had  already  been  clearly  established. 
See:  Estate  of  Miller  v.  Tobiasz,  680  F.3d  984 
(7th  Cir.  2012),  rehearing  ajid  rehearmg  en 
banc  denied. 

Following  remand,  the  case  settled  in 
February  2013  with  the  state  agreeing  to 
pay  $737,500  to  Miller’s  estate  “to  resolve 
all  plaintiffs’  claims  in  their  entirety.”  P 


$737,500  Settlement  after  Seventh 
Circuit  Finds  No  Qualified  Immunity 
for  Prisoner's  Suicide 


July  2013 


32 


Prison  Legal  News 


KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

raa  a@w0 ojutm&Jt  soBratsaa  ®s&<3saa  sawsasua©®® 

@0  00m  mm# 

TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE'1 

"CACHE  TWO-FIVE”  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 
OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 
AND  WHAT  COLLECTION  NUMBER  YOUD  LIKE. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  YOUD  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 
THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA'S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $17.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $99.95***** 

PLUS  S&H  FOR  6 “CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
***•*$99.95*****  PLUS  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS;  HAVE  WE  GOT  A 
GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 
MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 
ONLY  $0.25  CENTS  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHASE  REQUIRED 
$2.00  SHIPPING  AND  HANDLING  PER  BAG 
25  AWESOME  BABES  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW! 

THIS  SALE  ENDS  JULY  31,  2013 
AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE... 

THE  INDIVIDUAL  SELECTIONS  COME  FROM  OUR 
BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

WHEN  YOU  PURCHASE  THE  5 GRAB  BAG  MINIMUM 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 


WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD  KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO 


Thousands  of  the  hottest  and  most  scandalous  Babes  & Dudes  found  on  the 
planet.  Each  catalog  page  has  120  beautiful  Girls  or  Boys  posing  just  for  you! 
Order  one  catalog  page  for  only  $4.50  or  for  10  US  “ Forever  Stamps” 
with  an  SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

HELP  US  TO  HELP  YOU! 

We  are  more  than  happy  to  answer  E-mail  inquires  however,  due  to  mailing  cost  at 
$0.45  Cents  a letter,  please  enclose  an  SASE  with  your  questions, 
OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
Vivid  4x6  color  prints  as  low  as  $0.35  Cents  per  print  on  orders  over  500,  shipped 
according  to  policy:  25  pictures  per  envelope  every  24  hours. 

S&H  $2.00  per  envelope. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 
U.S.  Postal  Service  Money  Orders-State  & Federal  Correctional  institutional 
checks  payable  only  to:  KRASNYA  L.L.C. 

Equation  for  First  Class  U.S.  Forever  Stamps 


Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $6.00  per  Flat  Book. 
We  respond  to  our  clients  needs  and  try  to  help  the  best  we  can. 
Our  seasonal  specials  mean  a kickoff  of  savings! 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  ISt  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 


$24.95  S&H  Free 
For  Grab  Bag  of 
50  photos 

from  all  our  catalogs 
Specify  race  and  main 
area  of  your  interests 
We  will  pick 
selection  for  you 
Bonus:  B&W  Cat.  Page 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY 
BOP-FRIENDLY  OR  NUDE 


2013 


3 BRAND  NEW  FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS  FOR: 

Grab  Bag  of  45  photos  from  all  our  catalogs 
Specify  race  and  main  area  of  your  interests 
We  will  pick  selection  for  you 
Bonus  B&W  Catalog  Page 
PLEASE  INCLUDE  6 FIRST  CLASS  STAMPS 
FOR S&H 


KRASNYA  L.L.C. 

P.O.BOX  32082 
BALTIMORE, MD  21282 

EMAIL  AND  CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 


KRASNYASTUDS@HOTMAIL.COM 


YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM 
OUR  FINEST  COLLECTION  ALL  CAPTURED  IN 
VIVID  APROX.  4X6  IMAGES  DISPLAYING  ALL 
THERE  ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 
OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR 
WITH  48  NOT  SO  BASIC  BABES 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$11.95  OR  2 FLAT  BOOKS  OF  FIRST 
CLASS  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 

PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY  TO: 


KRASNYA  L.L.C. 

CALENDAR  SAMPLER  MAGAZINE 
P.O.BOX  32082 
BALTIMORE,  MD  21282 
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Prisoners  Respond  to  Call  for  Prison  Phone  Justice; 
SCI-Huntingdon  Delivers! 

by  Mel  Motel 


In  June  2012  we  posted  the  first 
advertisement  for  the  Campaign  for 
Prison  Phone  Justice  in  Prison  Legal  News. 
We  asked  you,  our  readers,  to  send  letters 
to  the  Federal  Communications  Commis- 
sion (FCC)  describing  how  you  and  your 
families  have  been  impacted  by  the  high 
cost  of  prison  telephone  calls. 

One  year  later,  close  to  100,000  people 
and  organizations  have  submitted  com- 
ments or  signed  on  to  petitions  filed  with 
the  FCC  asking  the  Commission  to  act  on 
the  “Wright  Petition”  to  lower  the  cost  of 
interstate  prison  phone  calls. 

Between  July  2012  and  June  2013,  prison- 
ers submitted  or  signed  on  to  1,754  letters  or 
comments  filed  with  the  FCC  regarding  the 
Wright  Petition.*  It  is  clear  that  many  prisoners 
have  been  hard  at  work,  organizing  to  inundate 
the  FCC  with  stories  of  unfair  phone  rates, 
financial  hardship  and  the  struggle  to  maintain 
connections  with  their  families. 

Pennsylvania  prisoners  contributed 
more  than  540  letters  to  the  FCC,  making 
up  almost  a third  of  the  total  prisoner  fil- 
ings. Pennsylvania  was  the  only  state  where 
more  than  one  letter  was  submitted  per  100 
prisoners  statewide. 

The  most  filings  of  any  prison  or  jail 
came  from  SCI-Huntingdon  in  Hunting- 
don, PA,  with  174  letters  submitted  to  the 
FCC.  In  their  comments,  many  prisoners  at 
SCI-Huntingdon  called  for  “no  connection 
fees,”  “no  commissions”  and  “a  10  minute 
free  call  for  all  inmates  daily,”  among  other 
recommendations. 

Prisoners  at  SCI-Greene  in  Waynes- 
burg,  PA  came  in  second  with  147  letters 
submitted.The  third-highest  number  of  let- 
ters, 72,  came  from  prisoners  at  the  Thumb 
Correctional  Facility  in  Lapeer,  Michigan. 

Overall,  the  states  with  the  highest 
numbers  of  prisoner  filings  were  Penn- 
sylvania (542),  Michigan  (179),  Virginia 
(154),  California  (125),  Illinois  (99),  West 
Virginia  (49)  and  Tennessee  (43). 

However,  those  are  mostly  states  with 
high  prisoner  populations.  Taking  into  ac- 
count the  number  of  letters  filed  relative 
to  the  size  of  a state’s  prison  population, 
prisoners  in  several  other  states  made  no- 
table contributions:  Alaska  (19),  Colorado 


(28),  Iowa  (18),  Kansas  (14),  Nevada  (22) 
and  Washington  (27). 

Kudos  go  to  the  Huttonsville  Correc- 
tional Center  in  West  Virginia,  where  36 
prisoners  signed  on  to  a letter  to  the  FCC 
(representing  approximately  .5%  of  West 
Virginia’s  entire  prison  population).  Each 
prisoner  contributed  personal  comments 
to  the  joint  letter. 

When  we  first  encouraged  our  readers 
to  contact  the  FCC  in  the  June  2012  issue 
of  PLN,  we  said  “the  prison  facility  which 
registers  the  most  letters  will  be  highlighted 
on  the  campaign  website  and  will  get  a 
co-producer  credit  on  our  national  radio 
program  addressing  the  high  cost  of  prison 
phone  calls.” 

Thus,  we  will  highlight  the  efforts  of 
prisoners  at  SCI-Huntingdon  on  our  Cam- 
paign website  and  give  them  a shout-out 
on  the  Campaign’s  national  radio  program. 
Congratulations  for  submitting  the  most 
letters  regarding  the  Wright  Petition! 

We  also  want  to  thank  the  Prison  Pol- 


Last  year,  the  Ninth  Circuit  Court 
of  Appeals  held  that  recent  U.S.  Supreme 
Court  precedent  compelled  it  to  conclude 
that  federal  officials  were  entitled  to  quali- 
fied immunity  for  the  treatment  of  enemy 
combatants  detained  after  the  September  11, 
2001  terrorist  attacks,  because  the  law  was 
not  clearly  established  at  the  time. 

In  May  2002,  Jose  Padilla,  also  known 
as  Abdullah  al-Muhajir,  was  detained  on  a 
material  witness  warrant.  President  George 
W.  Bush  then  issued  a June  9, 2002  order 
declaring  Padilla  an  “enemy  combatant ’’for 
allegedly  plotting  a “dirty  bomb”  attack.  As 
a result,  Padilla  was  held  in  military  custody 
for  three-and-a-half  years.  He  was  denied 
all  contact  with  family  and  legal  counsel 
for  21  months. 

Padilla  was  later  tried  on  federal 
criminal  charges  unrelated  to  the  “dirty 
bomb”  allegations  used  to  justify  his  military 
detention.  A jury  convicted  him  in  August 
2007  and  the  Eleventh  Circuit  affirmed 


icy  Initiative,  Sum  of  Us,  Justice  Fellowship, 
CREDO  Mobile  and  Color  of  Change  for 
collectively  obtaining  around  90,000  signatures 
on  petitions  and  comments  filed  with  the  FCC 
between  November  2012  and  March  2013. 

On  behalf  of  the  Campaign  for  Prison 
Phone  Justice,  we  thank  everyone  who  has 
sent  letters  to  the  FCC  sharing  your  stories 
and  standing  up  for  change.  The  comment 
period  on  the  Wright  Petition  is  now 
closed  and  the  FCC  is  currently  reviewing 
thousands  of  submissions  - including  those 
filed  by  prison  phone  companies,  civil  rights 
organizations,  law  firms,  and  prisoners  and 
their  family  members.  Stay  tuned  for  up- 
dates on  the  Campaign.  PI 

* This  number  is  approximate.  As  it  can  take 
several  weeks  for  the  FCC  to  post  filings  on 
its  website,  the  number  is  probably  low.  Also, 
many  of  the  comments  posted  on  the  FCC’s 
docket  had  incomplete  identifying  information, 
so  some  submissions  could  not  be  credited  to  a 
specific  mdividual  or  prison  facility. 


his  conviction  but  vacated  his  208-month 
prison  sentence  as  being  “unreasonably  low.” 
See:  United  States  v.Jayyousi,  657  F.3d  1085 
(11th  Cir.  2011). 

Meanwhile,  in  February  2007,  Pa- 
dilla and  his  mother,  Estela  Lebron,  filed 
a federal  lawsuit  against  former  Secretary 
of  Defense  Donald  Rumsfeld,  former 
Attorney  General  John  Ashcroft  and  11 
other  government  officials.  The  district 
court  granted  qualified  immunity  to  the 
defendants  in  Lebron  v.  Rumsfeld,  764 
F.Supp.2d  787  (D.S.C.  2011),  and  the 
Fourth  Circuit  affirmed  in  Lebron  v.  Rums- 
feld, 670  F.3d  540  (4th  Cir.  2012). 

Additionally,  in  January  2008,  two 
years  after  Padilla’s  military  detention  end- 
ed, he  and  his  mother  filed  a similar  lawsuit 
against  Deputy  Assistant  Attorney  General 
John  Yoo  in  a California  federal  court. 

They  alleged  that  Padilla  was  impris- 
oned without  charge  or  the  ability  to  defend 
himself.  Padilla  also  claimed  that  he  was 
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subjected  to  “gross  physical  and  psychologi- 
cal abuse  upon  the  orders  of  high-ranking 
government  officials  as  part  of  a systematic 
program  of  abusive  interrogation  mirroring 
the  alleged  abuses  committed  at  Guan- 
tanamo Bay,  including  extreme  isolation; 
interrogation  under  threat  of  torture, 
deportation  and  even  death;  prolonged 
sleep  adjustment  and  sensory  deprivation; 
exposure  to  extreme  temperatures  and 
noxious  odors;  denial  of  access  to  necessary 
medical  and  psychiatric  care;  substantial 
interference  with  his  ability  to  practice  his 
religion;  and  incommunicado  detention  for 
almost  two  years,  without  access  to  family, 
counsel  or  the  courts.” 

The  complaint  alleged  that  Yoo,  now 
a professor  at  UC  Berkeley  School  of 
Law,  had  “publicly  acknowledged  in  his 
book,  War  by  Other  Means,  that  he  stepped 
beyond  his  role  as  a lawyer  to  participate 
directly  in  developing  policy  in  the  war  on 
terrorism.” 

The  district  court  denied  Yoo’s  motion 
to  dismiss  on  qualified  immunity  grounds, 
finding  “that  the  complaint  alleged  viola- 
tion of  clearly  established  constitutional 
and  statutory  rights.”  See:  Padilla  v.  Yoo,  633 
F.Supp.2d  1005  (N.D.  Cal.  2009). 

On  appeal,  the  Ninth  Circuit  first 
elected  “to  treat  the  Fourth  Circuit’s  deci- 
sion [in  Lebron\  as  persuasive  precedent 
rather  than  affording  it  preclusive  effect.” 

The  appellate  court  then  noted  that 
“[t]he  outcome  of  this  appeal  is  governed 
by  the  Supreme  Court’s  decision  in  Ashcroft 
v.  al-Kidd,  131  S.Ct.  2074  (2011),”  which 
was  decided  after  the  district  court’s  order 
on  Yoo’s  motion  to  dismiss. 

In  Ashcroft,  the  Court  noted  that  a 
“Government  official’s  conduct  violates 
clearly  established  law  when,  at  the  time  of 
the  challenged  conduct,  ‘[t]he  contours  of 


[a]  right  [are]  sufficiently  clear’  that  every 
‘reasonable  official  would  have  understood 
that  what  he  is  doing  violates  that  right.’” 

The  Ashcroft  ruling  found  that  the 
defendant  in  that  case,  former  Attorney 
General  John  Ashcroft,  “did  not  violate 
clearly  established  law  by  allegedly  autho- 
rizing federal  prosecutors  to  use  material 
witness  arrest  warrants,  supported  objec- 
tively by  reasonable  suspicion,  as  a pretext 
for  detaining  terrorism  suspects.” 

The  Ninth  Circuit  ultimately  held  that 
the  law  was  not  sufficiently  clear  at  the  time 
of  Padilla’s  military  detention  that  he  “was 
entitled  to  the  same  constitutional  protec- 
tions as  an  ordinary  convicted  prisoner  or 
accused  criminal.” 

Padilla  argued  that  “the  Fifth  Amend- 
ment’s prohibition  on  government  conduct 
that  ‘shocks  the  conscience’ is  violated  when 
the  government  tortures  a United  States 
citizen  designated  as  an  enemy  combatant,” 
even  in  the  absence  of  case  law  that  clearly 
estabhshes  the  wrongfulness  of  such  conduct. 
However,  the  Court  of  Appeals  found  that 
Yoo  was  entitled  to  qualified  immunity  be- 
cause it  was  not  clearly  established  at  the  time 
that  Padiha’s  treatment  constituted  torture. 

“[W]e  cannot  say  that  any  reasonable 
official  in  2001-03  would  have  known  that 
the  specific  interrogation  techniques  al- 
legedly employed  against  Padilla,  however 
appalling,  necessarily  amounted  to  torture,” 
the  Ninth  Circuit  wrote.  “Thus,  although  we 
hold  that  the  unconstitutionality  of  tortur- 
ing an  American  citizen  was  beyond  debate 
in  2001-03,  it  was  not  clearly  established  at 
that  time  that  the  treatment  Padiha  aheges 
he  was  subjected  to  amounted  to  torture.” 

Accordingly,  the  district  court’s  denial 
of  Yoo’s  motion  to  dismiss  was  reversed. 
See:  Padilla  v.  Yoo,  678  F.3d  748  (9th  Cir. 

2012).  P 
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Illinois:  Conditions  Lawsuit  Filed  by  Civilly 
Confined  Sex  Offenders  Dismissed 


CIVILLY  COMMITTED  SEX  OFFENDERS 

confined  pursuant  to  Illinois’  Sexually 
Violent  Persons  Commitment  Act,  725 
ILCS  207/1-99,  filed  suit  in  federal  court  in 
2007  under  42  U.S.C.  § 1983,  challenging 
the  conditions  of  their  confinement  at  the 
Rushville  Treatment  and  Detention  Center 
(Rushville). 

After  the  district  court  dismissed  their 
claims,  the  Seventh  Circuit  Court  of  Ap- 
peals considered  two  issues:  whether  due 
process  required  input  from  health  profes- 
sionals prior  to  restricting  personal  contact 
among  detainees  at  the  facility,  and  whether 
the  First  Amendment  entitled  detainees  to 
use  the  internal  mail  system  at  Rushville  to 
exchange  letters  with  other  detainees.  Find- 
ing no  genuine  dispute  as  to  material  facts, 
the  appellate  court  affirmed  the  dismissal. 

The  Court  of  Appeals  noted  that  “per- 
sons who  have  been  involuntarily  committed 
are  entitled  to  more  considerate  treatment 
and  conditions  of  confinement  than  crimi- 
nals whose  conditions  of  confinement  are 
designed  to  punish,”  citing  Youngberg  v. 
Romeo,  457  U.S.  307  (1982).  According  to 
the  Seventh  Circuit,  this  case  appeared  to 
arise  due  to  “dissatisfaction  with  Rushville ’s 
basic  setup,”  as  civil  detainees  previously 
“were  held  at  a facility  in  Joliet  that  allowed 
them  to  mix  more  freely.” 

Rushville  is  divided  into  six  units,  with 
patients  separated  by  type  of  detainee  and 
treatment  requirements.  Opportunity  for 
mixing  between  the  units  is  restricted;  the 
only  place  where  the  separate  units  mingle 
is  during  an  hour  or  two  of  outdoor  “yard 
time.”  Detainees  can  pass  letters  within 
their  units,  but  must  use  the  U.S.  mail  to 
write  detainees  in  other  units. The  plaintiffs 
alleged  that  these  restrictions  were  too 
severe  and  fell  below  minimum  standards 
for  sex  offender  treatment. 

In  reviewing  the  applicable  law,  the 
Court  of  Appeals  acknowledged  that  “pro- 
fessional judgment  [must]  be  exercised” 
when  making  decisions  about  conditions  of 
confinement.  The  Youngberg  ruling,  which 
specifically  pertained  to  people  with  mental 
disabilities,  was  extended  by  the  Seventh 
Circuit  to  recognize  that  “(a)  committed 
persons  are  entitled  to  some  treatment, 


by  Derek  Gilno 

and  (b)  what  that  treatment  entails  must 
be  decided  by  mental-health  professionals.” 
See:  Allison  v.  Snyder,  332  F.3d  1076, 1081 
(7th  Cir.  2003). 

The  plaintiffs  contended  that  under 
Youngberg,  security  decisions  had  to  be  made 
by  a health  professional.  The  appellate  court 
rejected  that  argument,  however,  stating, 
“Security  decisions  do  not  violate  Youngberg 
just  because  they  restrict  treatment  options. 
As  here,  where  there  has  been  no  showing 
...  that  a security  decision  is  unjustified  on 
security  grounds,  we  will  not  leap  to  the 
conclusion  that  its  impact  on  treatment 
is  enough  to  make  it  a treatment  decision 
subject  to  Youngbergs  rule.” 

The  Court  of  Appeals  also  rejected 
the  plaintiffs’  claim  related  to  the  internal 
mail  system  at  Rushville.  The  detainees  had 
asked  the  court  to  follow  the  rule  set  forth 
in  Turner  v.  Safley,  482  U.S.  78,  89  (1987): 
“when  a prison  regulation  impinges  on  in- 
mates’ constitutional  rights,  the  regulation  is 
valid  if  it  is  reasonably  related  to  legitimate 


The  Tenth  Circuit  Court  of  Appeals 
held  on  May  1,2012  that  a federal  pris- 
oner’s transfer  to  supermax  custody  must  be 
brought  as  a Bivens  action  rather  than  as 
a federal  habeas  corpus  petition  under  28 

U.S.C.  § 2241. 

Jesus  Hector  Palma-Salazar,  a Mexican 
citizen,  was  indicted  on  drug  charges  by  a 
California  federal  court  in  December  1995. 

Mexican  authorities  arrested  Palma- 
Salazar  in  June  2002  and  extradited  him 
to  the  United  States  five  years  later.  He 
pleaded  guilty  in  February  2008  and  was 
sentenced  to  16  years  in  prison  plus  a five- 
year  term  of  supervised  release. 

Between  January  2007  and  June  2008, 
Palma-Salazar  resided  in  three  U.S.  pris- 
ons without  incident.  On  June  18,  2008, 
however,  the  Bureau  of  Prisons  (BOP) 
notified  him  of  his  pending  transfer  to  the 
Administrative  Maximum  Prison  (ADX),  a 


penological  interests. ’’The  Seventh  Circuit 
found  there  was  no  “impingement, ’’but  only 
a demand  for  a “better  way”  to  communicate 
with  detainees  in  other  units  other  than 
the  U.S.  mail.  “As  maligned  as  the  United 
States  Postal  Service  may  be,  there  is  no 
First  Amendment  right  to  a means  of  send- 
ing letters  superior  to  the  one  it  provides.” 
The  district  court’s  order  of  dismissal  was 
therefore  affirmed. 

One  appellate  judge  dissented,  stating, 
“Even  if  security  concerns  trump  almost  all 
other  constitutional  interests  of  convicted 
criminals,  the  same  is  not  true  of  those  suf- 
fering from  a mental  disorder....  I do  not 
believe  that  the  naked  incantation  of  the 
term  ‘security’  is  enough  to  relieve  the  staff 
at  the  Rushville  Treatment  and  Detention 
Center  of  its  duty  to  exercise  professional 
judgment  when  it  makes  decisions  that  affect 
the  rehabilitative  aims  of  the  facility.  I would 
reverse  the  district  court’s  grant  of  summary 
judgment  on  this  point....”  See:  Lane  v.  Wil- 
liams, 689  F.3d  879  (7th  Cir.  2012).  H 


supermax  facility  in  Florence,  Colorado. 

The  notice  alleged  that  Palma-Salazar ’s 
leadership  in  the  Sinaloa  Cartel  and  his  pre- 
vious involvement  in  serious  cartel-related 
crimes  created  a threat  to  prison  security. 

At  his  June  24,  2008  transfer  hear- 
ing, Palma-Salazar  “claimed  there  was  no 
evidence  to  support  the  allegations  made 
in  the  notice.” Nevertheless,  the  next  day  he 
received  a BOP  report  that  concluded  he 
satisfied  ADX  placement  criteria  and  recom- 
mended his  transfer.  The  BOP’s  Regional 
Director  accepted  the  recommendation  on 
June  27,  2008,  but  Palma-Salazar  did  not 
receive  notice  of  that  decision.  He  was  trans- 
ferred to  ADX  almost  a month  later. 

After  Palma- Salazar’s  appeal  of  the 
transfer  decision  was  denied  on  March  26, 
2009,  he  filed  a petition  for  writ  of  habeas 
corpus  under  28  U.S.C.  § 2241,  alleging 
that  his  ADX  confinement  violated  the 
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“must  be  brought  pursuant  to  Bivens .”  See:  Following  remand,  the  district  court 

Palma-Salazar  v.  Davis,  677  F.3d  1031  dutifully  dismissed  Palma- Salazar’s  §2241 
(10th  Cir.  2012).  petition  for  lack  of  jurisdiction.  FI 

Arkansas:  Sentencing  Court  Cannot 
Order  Prison  Treatment 


U.S.  Constitution  and  an  extradition  treaty 
between  the  United  States  and  Mexico. 

The  district  court  denied  his  petition, 
concluding  that  it  lacked  jurisdiction  un- 
der § 2241  to  consider  his  constitutional 
claims  and  holding  that  those  claims  must 
be  brought  under  Bivens  v.  Six  Unknown 
Named  Agents  of  the  Federal  Bureau  of 
Narcotics,  403  U.S.  388  (1971).  The  court 
reached  the  merits  of  Palma-Salazar’s  treaty 
claim  but  held  that  his  ADX  confinement 
did  not  violate  the  treaty. 

On  appeal,  the  Tenth  Circuit  affirmed 
the  dismissal  of  Palma-Salazar’s  § 2241 
petition,  concurring  that  “his  challenge  is 
properly  construed  as  a challenge  to  the 
conditions  of  his  confinement  and  must  be 
brought  pursuant  to  Bivens.” 

The  Court  of  Appeals  also  concluded 
that  the  district  court  lacked  jurisdiction 
under  § 2241  to  consider  Palma-Salazar’s 
treaty  violation  claim.  “Like  his  [consti- 
tutional] claims,  Palma-Salazar’s  claim 
that  his  confinement  at  ADX  violates 
the  extradition  treaty  between  the  United 
States  and  Mexico  is  properly  construed  as 
a challenge  to  the  conditions  of  his  confine- 
ment,” the  Tenth  Circuit  held.  That  claim 


The  Arkansas  Supreme  Court  has 
held  that  a sentencing  court  lacks  au- 
thority to  order  a defendant  to  complete  sex 
offender  treatment  in  prison. 

In  2011,  Chad  Lee  White  was  con- 
victed of  rape  and  second-degree  battery 
for  anally  penetrating  a neighbor’s  two- 
year-old  son  while  babysitting  him.  The  trial 
court  imposed  a life  sentence  and  ordered 
White  to  complete  a sex  offender  treatment 
program  while  incarcerated. 

Relying  on  its  earlier  decision  in  Richie 
v.  State,  2009  Ark.  602,  357  S.W.3d  909 
(Ark.  2009),  the  Arkansas  Supreme  Court 
agreed  with  White  that  the  sentencing 
court  erred  in  ordering  him  to  complete 
sex  offender  treatment  in  prison. 

The  Court  observed  that  in  Richie,  it 
held  that  “pursuant  to  Ark.  Code  Ann.  § 
5-4-303,  a circuit  court  may  clearly  place 


conditions  on  a defendant  when  the  court 
suspends  the  imposition  of  sentence  or 
places  the  defendant  on  probation,  but  that 
‘there  is  no  similar  provision  in  section  5-4- 
104(d)  that  would  allow  a court  to  place 
specific  conditions  on  a sentence  of  incar- 
ceration.’” The  Richie  decision  explained 
that  the  Department  of  Corrections,  not 
the  court,  had  authority  “to  determine  any 
conditions  of  incarceration,  such  as  whether 
the  defendant  will  undergo  ...  treatment.” 

As  such,  the  Supreme  Court  held  that  the 
sentencing  court’s  sex  offender  treatment  or- 
der was  illegal,  and  remanded  the  case  “for  the 
circuit  court  to  strike  the  unlawful  condition 
and  enter  a corrected  judgment  and  com- 
mitment order.”  The  Court  rejected  White’s 
other  arguments  regarding  his  conviction  and 
sentence.  See:  White  v.  Arkansas,  2012  Ark. 
221  (Ark.  2012);  2012  WL  1877322.  H 
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California:  Eastern  District  Jury  Pool  Alleged 
to  be  Biased  Against  Prisoners 


Defense  attorneys  representing 
two  prisoners  accused  of  murdering  a 
federal  prison  guard  have  argued  that  the 
jury  pool  in  the  region  - the  Central  Valley 
of  California  - is  biased  against  prisoners 
due  to  the  numerous  correctional  facilities 
that  dot  the  landscape. 

The  Fresno  Division  of  the  U.  S.  District 
Court  for  the  Eastern  District  of  California 
is  home  to  20  state  and  federal  facilities 
plus  three  large  county  jails,  the  attorneys 
noted.  The  District’s  Sacramento  Division 
includes  11  state  and  federal  prisons  as  well 
as  the  headquarters  of  the  California  Cor- 
rectional Peace  Officers  Association  - the 
union  that  represents  state  prison  guards. 

“All  this  means  the  Eastern  District 
has  among  the  largest,  if  not  the  largest, 
concentration  [of]  prisons,  jails,  detention 
centers,  and  corrections  administration  of- 
fices in  the  nation,”  the  defense  attorneys 
wrote  in  a March  28, 2013  court  filing. 

“There  is  a significant  demographic 
bias  in  the  Eastern  District  of  California 
that  manifests  itself  in  litigation  involv- 
ing correctional  officers  and  the  operation 
of  prisons,”  said  the  attorneys  for  federal 
prisoners  Joseph  Cabrera  Sablan  and  James 
Ninete  Leon  Guerrero.  Charged  with  capi- 
tal murder,  Sablan  and  Leon  Guerrero  are 
accused  of  killing  prison  guard  Jose  Rivera, 
22,  at  USP  Atwater  in  June  2008.  [See: 
PLN,  Aug.  2009,  p.10;  Jan.  2009,  p.50]. 

As  evidence  of  jury  pool  bias,  the 
defense  attorneys  cited  the  2010  acquittal 
of  former  Atwater  Lt.  Eric  A.  McEachern, 
who  was  charged  with  assaulting  a prisoner 
with  a flashlight,  and  a 2003  lawsuit  involv- 
ing several  guards  who  were  found  not 
liable  for  arranging  the  rape  of  a prisoner 
at  the  California  State  Prison  at  Corcoran. 
[See:  PLN,  March  2000,  p.12] . A jury  pool 
“with  this  history”  must  be  taken  into  con- 
sideration when  ruling  on  a request  for  a 
change  of  venue,  the  attorneys  argued. 

The  case  against  the  defendants  is 
already  highly  charged,  with  extensive  lo- 
cal media  coverage.  Citing  video  footage 
and  eyewitness  accounts  at  USP  Atwater, 
government  officials  claim  Leon  Guerrero 
tackled  Rivera  and  held  him  while  Sablan 
repeatedly  stabbed  the  guard  with  a shank. 
Both  prisoners  were  allegedly  drunk  on 
pruno  at  the  time. 


Seeking  a change  of  venue  by  alleging 
jury  bias  against  prisoners  is  an  unusual  tac- 
tic. The  defense  attorneys,  Richard  Novak 
and  Salvatore  Sciandra  for  Leon  Guerrero, 
and  federal  defender  Tivon  Schardl  for  Sa- 
blan, have  engaged  an  expert  to  bolster  their 
argument.  Media  coverage  is  one  area  of 
alleged  bias,  while  another“is  the  existence 
of  a significant  bias  in  the  community  that 
arises  out  of  the  Eastern  District’s  satura- 
tion by  local,  state  and  federal  correctional 
institutions  and  industries  serving  those  in- 
stitutions, their  employees  and  the  families 
of  the  employees,”  they  argued. 

In  addition  to  jury  pool  bias,  the 
defense  attorneys  intend  to  argue  “that 
the  management  of  USP  Atwater  know- 
ingly tolerated  the  manufacture,  sale  and 
consumption  of  alcohol  by  inmates;  that 
possession  of  weapons  by  inmates  was 


On  June  i8,  2013,  the  Idaho  Board 
of  Correction  voted  not  to  renew  the 
state’s  $29.9  million  contract  with  Correc- 
tions Corporation  of  America  (CCA)  - the 
nation’s  largest  for-profit  prison  company 
- to  operate  the  2,104-bed  Idaho  Correc- 
tional Center  (ICC).  The  state’s  contract 
with  CCA  will  be  rebid  once  it  expires  on 
June  30,  2014,  though  the  Idaho  Depart- 
ment of  Correction  will  not  be  allowed  to 
submit  its  own  bid. 

The  Board’s  decision  to  let  the  contract 
expire  marks  the  fourth  private  prison 
contract  that  CCA  has  lost  since  mid- 
May,  including  two  in  Texas  and  one  in 
Mississippi. 

On  June  10,2013,  CCA  was  notified  by 
the  Texas  Department  of  Criminal  Justice 
that  the  state  would  not  renew  contracts  to 
house  prisoners  at  the  company’s  2,216-bed 
Dawson  State  Jail  and  2,103-bed  Mineral 
Wells  Pre-Parole  Transfer  Facility,  effective 
August  31, 2013. The  Texas  legislature  had 
cut  $97  million  from  the  state’s  budget  in 
anticipation  of  removing  prisoners  from  the 
facilities.  [See:  PLN, June  2013,  p.l]. 

The  Dawson  State  Jail  has  been  a 
source  of  controversy  for  CCA  after  several 
prisoners  died  amid  allegations  of  medical 


known  by  [Bureau  of  Prisons]  management 
to  be  an  ongoing  and  pervasive  problem 
at  the  institution;  that  protocols  for  the 
housing  of  inmates  were  not  followed  at 
USP  Atwater ...  and  that  the  grand  jury  was 
presented  with  materially  false  testimony 
concerning  the  alleged  ‘motive’  behind  the 
assault  on  Officer  Rivera  and  concerning 
the  evidence  of  premeditation.” 

The  Central  Valley  region  of  California 
is  a Republican  stronghold,  noted  for  its 
conservative,  tough-on-crime  legislative 
representatives.  Whether  prisoners  who  are 
facing  the  death  penalty  for  killing  a prison 
guard  can  get  a fair  trial  in  the  U.S.  District 
Court’s  Eastern  District  remains  to  be  seen. 

Sablan  and  Leon  Guerrero  are  sched- 
uled to  go  to  trial  in  July  2014.  FI 

Source:  Sacramento  Bee 


neglect.  Pam  Weatherby,  serving  a one-year 
sentence,  died  at  Dawson  in  May  2010;  her 
parents  said  she  had  not  received  adequate 
treatment  for  her  diabetes.  The  family  of 
Ashleigh  Parks,  30,  who  died  of  pneumo- 
nia in  2008  while  serving  an  18-month 
sentence,  stated  her  death  could  have  been 
prevented  had  she  received  antibiotics.  Also, 
in  June  2012,  Dawson  staff  ignored  prisoner 
Autumn  Miller’s  requests  for  medical  care. 
Miller,  who  was  six  months  pregnant,  gave 
birth  in  a toilet  at  the  jail;  her  baby,  Grade, 
lived  just  four  days.  Once  Miller  returned 
to  the  Dawson  State  Jail  from  a hospital  she 
was  put  in  solitary  confinement. 

According  to  the  Texas  Observer , “A 
January  2012  audit  of  Dawson  health  ser- 
vices by  the  Texas  Department  of  Criminal 
Justice  found  multiple  systemic  failures: 
noncompliance  more  than  half  the  time  in 
areas  of  preventative,  gynecological,  den- 
tal, HIV  and  elder  care.  They  even  failed 
the  basics:  conducting  inspections,  having 
enough  first  aid  kits,  providing  medically 
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appropriate  diets  to  sick  prisoners,  and 
keeping  adequate  records.” 

CCA’s  Mineral  Wells  Pre-Parole 
Transfer  Facility  had  a history  of  contract 
violations  and  security  deficiencies  - includ- 
ing sexual  misconduct  by  CCA  staff,  a riot 
involving  hundreds  of  prisoners,  contraband 
smuggling  and  escapes. 

Additionally,  on  May  17, 2013,  CCA 
lost  its  contract  to  operate  the  1,000-bed 
Wilkinson  County  Correctional  Facility 
in  Mississippi  after  the  state  awarded  the 
contract  to  rival  private  prison  company 
MTC,  effective  July  1.  The  facility  houses 
Mississippi  state  prisoners.  In  April  2013,  a 
riot  at  WCCF  resulted  in  nine  prisoners  be- 
ing sent  to  outside  hospitals;  one,  Demond 
Flowers,  21,  was  stabbed  to  death. 

“CCA’s  loss  of  four  contracts  in  quick 
succession  indicates  that  the  bloom  is  off  the 
private  prison  rose,”  noted  PLN  managing 
editor  Alex  Friedmann,  who  also  serves  as 
president  of  the  Private  Corrections  Institute 
(PCI),  a non-profit  watchdog  organization 
that  opposes  prison  privatization. 

CCA’s  most  recent  loss  of  the  ICC 
contract  closes  a particularly  sordid  chapter 
in  the  company’s  history.  In  2011,  CCA 
settled  a federal  class-action  lawsuit  filed 
by  the  ACLU  that  alleged  high  levels  of 
violence  at  ICC;  the  facility  was  known  as  a 
“gladiator  school”  due  to  excessive  violence. 
A 2008  report  by  the  Idaho  Department  of 
Correction  found  the  ICC  had  four  times 
the  number  of  violent  incidents  as  all  Idaho 
state  prisons  combined.  As  part  of  the 
settlement,  CCA  agreed  to  make  numerous 
changes  to  reduce  violence  at  the  facility. 

CCA  also  settled  a lawsuit  filed  by 
prisoner  Hanni  Elabed,  who  was  brutally 
beaten  by  another  prisoner  at  ICC  while 
CCA  guards  watched  from  a control  room 


but  did  not  intervene.  Elabed  suffered  se- 
vere injuries  as  a result  of  the  assault,  which 
was  videotaped;  CCA  strongly  opposed 
the  release  of  the  video,  which  showed  its 
employees  failing  to  stop  the  violent  attack. 
[See:  PLN,  Feb.  2012,  p.30]. 

In  November  2012,  eight  ICC  prison- 
ers filed  a lawsuit  against  CCA  claiming  the 
company’s  employees  were  colluding  with 
incarcerated  gang  members  to  operate  the 
facility,  including  with  respect  to  housing 
assignments  and  as  a means  of  controlling 
the  prison  population.  The  lawsuit,  which 
remains  pending,  also  alleges  understaffing 
at  the  ICC.  See:  Castillon  v.  CCA, U.S.D.C. 
(D.  Id.),  Case  No.  l:12-cv-00559-EJL. 

And  on  April  ll,2013,CCAacknowl- 
edged  that  ICC  employees  had  falsified 
staffing  records  from  at  least  May  through 
November  2012.  As  a result,  the  state  paid 
CCA  for  almost  4,800  staffing  hours  for 
positions  that  were  vacant  during  that  time 
period. The  Idaho  State  Police  is  conducting 
a criminal  investigation  into  understaffing 
at  ICC.  [See:  PLN,  May  2013,  p.22]. 

“Either  due  to  fiscal  reasons  or  CCA’s 
record  of  misconduct,  states  are  realizing 
that  they  can  do  better  than  contracting 
with  CCA  or  no  longer  have  a need  for 
the  company’s  privately-operated  facilities,” 
Friedmann  stated.  “This  reflects  a trend 
in  which  states  are  reducing  their  prison 
populations  and,  thus,  have  less  incentive  to 
contract  with  for-profit  prison  firms.” 

CCA’s  loss  of  the  four  contracts  in 
Idaho,  Texas  and  Mississippi  represents  a 
loss  of  over  7,400  of  the  company’s  prison 
beds,  or  nearly  10%  of  CCA’s  currently  oc- 
cupied beds  nationwide.  PI 

Sources:  PCI  press  release  (June  19,  2013); 
Associated  Press 
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Collateral  Consequences  Weighed  for 
Corporations,  Not  for  Individuals 


IN  CASE  YOU  HAD  ANY  DOUBT  THAT  FED- 

eral  prosecutors  favor  corporations  over 
individuals,  check  out  Mythili  Raman’s 
testimony  before  a House  hearing  on  May 
22,2013. 

Raman  is  the  acting  chief  of  the  Crimi- 
nal Division  at  the  Department  of  Justice. 
She  appeared  before  the  Oversight  and 
Investigations  Subcommittee  of  the  House 
Financial  Services  Committee. 

The  title  of  the  hearing  - “Who  Is  Too 
Big  to  Fail:  Are  Large  Financial  Institutions 
Immune  from  Federal  Prosecution?” 

In  a nutshell,  the  answer  is  - Yes  they 
are  immune  from  federal  prosecution. 

But  it’s  not  just  them. 

It’s  the  vast  majority  of  major  corporate 
criminals,  which  now  are  granted  deferred 
and  non-prosecution  agreements  when 
twenty  years  ago  they  were  forced  to  plead 
guilty. 

This  sea  change  in  corporate  crime 
practice  was  ushered  in  by  then-Deputy  At- 
torney General  Eric  Holder  in  1999  when 
he  drafted  the  Principles  of  Federal  Pros- 
ecution of  Business  Organizations.  (Holder 
has  been  through  the  revolving  door 
since  - over  to  Covington  & Burling  to 
defend  the  corporations  he’s  now  charged 
with  prosecuting,  then  back  to  the  Justice 
Department  as  Attorney  General  under 
President  Obama.  And  no  doubt,  soon  back 
to  Covington). 

Under  the  subsequent  rewrites  of  the 
Holder  memo,  federal  prosecutors  must 
now  take  into  consideration  the  collateral 
consequences  of  a criminal  prosecution  on 
a major  corporation,  including  “whether 
there  is  disproportionate  harm  to  share- 
holders, pension  holders,  employees,  and 
others  not  proven  personally  culpable,  as 
well  as  impact  on  the  public  arising  from 
the  prosecution.” 

And  this,  along  with  the  eight  other 
factors  that  prosecutors  must  take  into 
account  before  prosecuting  a corporation, 
tilts  the  balance  away  from  prosecution 
and  toward  deferred  and  non-prosecution 
agreements. 

Raman  made  it  a point  to  emphasize 
twice  during  her  testimony  that  individuals 
are  not  given  the  same  consideration. 


by  Russell  Mokhiber 

“For  individuals,  collateral  conse- 
quences never  enter  into  the  equation,” 
Raman  said. 

Why  not? 

After  all,  collateral  consequences  for 
individuals  can  be  devastating. 

According  to  the  American  Bar 
Association  Task  Force  on  Collateral 
Consequences,  the  individual  convict  “may 
be  ineligible  for  many  federally-funded 
health  and  welfare  benefits,  food  stamps, 
public  housing,  and  federal  educational 
assistance.” 

“His  driver’s  license  may  be  auto- 
matically suspended,  and  he  may  no  longer 
qualify  for  certain  employment  and  profes- 
sional licenses.  If  he  is  convicted  of  another 
crime  he  maybe  subject  to  imprisonment  as 
a repeat  offender.  He  will  not  be  permitted 
to  enlist  in  the  military,  or  possess  a firearm, 
or  obtain  a federal  security  clearance.  If  a 
citizen,  he  may  lose  the  right  to  vote.  If  not, 
he  becomes  immediately  deportable.” 

And  Raman  says  that  federal  prosecu- 
tors can’t  take  these  into  consideration,  but 
must  take  the  collateral  consequences  of  a 
corporate  conviction  into  consideration. 

Why  the  difference? 

Because  the  corporate  crime  lobby  has 


The  Sixth  Circuit  Court  of  Appeals 
has  held  that  a pretrial  detainee  did  not 
suffer  a violation  of  his  Sixth  Amendment 
right  to  a speedy  trial  despite  being  im- 
prisoned for  17  years  after  a state  appellate 
court  reversed  his  conviction  and  remanded 
the  case  to  the  trial  court. 

In  1988,  Buxton  Craig  Heyerman  was 
found  guilty  in  Calhoun  County,  Michi- 
gan of  one  count  of  first-degree  criminal 
sexual  conduct.  He  was  sentenced  to  20 
to  40  years  in  prison,  but  the  Michigan 
Court  of  Appeals  reversed  his  conviction 
on  June  8, 1989.  Heyerman  was  advised  of 
the  ruling  by  his  appellate  counsel,  and  the 
trial  court  and  prosecutor  were  informed 
by  the  appellate  court  the  day  the  opinion 
was  released. 


marinated  the  justice  system.  And  morphed 
our  criminal  justice  system  from  one  that  was 
meant  to  deliver  equal  justice  for  all  to  one 
where  corporate  criminals  reign  supreme. 

“You  can  imagine  why,  when  I see  some 
of  the  biggest  banks  in  the  world,  who  get 
a slap  on  the  wrist,  for  laundering  drug 
money  from  the  drug  cartels,  and  [their 
executives]  are  not  going  to  jail,”  Congress- 
woman  Maxine  Waters  (D-California)  told 
Raman  at  the  hearing.  “And  then  we  have  all 
of  these  young  people  getting  arrested,  some 
of  them  not  criminal,  just  stupid,  getting  in- 
volved with  small  amounts  of  cocaine.  And 
yet  we  have  some  of  the  richest,  most  pow- 
erful banks  in  the  world  laundering  drug 
money  from  the  drug  cartels.  Why  don’t 
they  [the  bank  executives]  go  to  jail?” 

Raman  started  to  answer  and  Waters 
cut  her  off. 

“We  know  what  you  do,”  Waters  said. 
“It’s  what  you  do  that  we  don’t  like.  What 
you  do  is  - they  get  fined.  And  it’s  a cost  of 
doing  business.”  PI 

Russell  Mokhiber  is  the  editor  of the  Corporate 
Crime  Reporter  ( www.  corporatecrimereporter. 
com),  which  published  this  article  on  May  24, 
2013;  it  is  reprinted  with  permission. 


However,  nothing  further  occurred 
with  Heyerman’s  case  until  he  filed  a habeas 
petition  in  2007.  Court  and  prosecutorial 
officials  had  no  idea  the  case  had  slipped 
through  the  cracks  of  the  judicial  system. 
In  the  wake  of  his  petition,  Heyerman 
was  appointed  counsel  and  his  attorney 
moved  to  dismiss  the  charge  on  speedy  trial 
grounds.  Following  a series  of  hearings,  the 
trial  court  entered  an  order  on  May  11,2007 
that  found  Heyerman’s  speedy  trial  rights 
had  been  violated,  and  the  criminal  charge 
was  dismissed  with  prejudice. 

With  the  assistance  of  counsel,  Heyer- 
man fileda42U.S.C.  § 1983  action  on  May 
9,  2009,  naming  several  defendants.  Only 
Calhoun  County  and  Susan  Mladenoff,  the 
county’s  prosecuting  attorney  from  January 
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2001  through  2008,  remained  as  defendants 
at  the  summary  judgment  stage,  and  the 
district  court  granted  summary  judgment 
in  their  favor.  Heyerman  appealed. 

While  the  Sixth  Circuit  said  it  was  not 
relevant  to  the  disposition  of  Heyerman’s  § 
1983  action,  the  appellate  court  described, 
for  the  interest  of  readers,  why  neither 
Heyerman  nor  his  criminal  defense  attorney 
had  brought  his  case  to  the  attention  of 
the  trial  court  or  prosecutor’s  office  during 
the  17-year  period  after  his  conviction  was 
reversed.  Heyerman’s  attorney,  in  hearings 
before  the  trial  judge,  testified  that  he  ad- 
vised Heyerman  “to  stay  put  and  quiet  like 
a mouse”  until  the  statute  of  limitations  had 
expired,  as  both  thought  that  Heyerman 
likely  would  be  convicted  at  a re-trial. 

Heyerman  initially  agreed  to  this  plan, 
but  then  pushed  his  counsel  to  bring  his 
case  to  the  trial  court’s  attention  when  his 
attorney  “started  ...  hemming  and  hawing 
about  the  more  time  [served]  the  better.” 
Heyerman  eventually  got  fed  up  and  quit 
speaking  to  his  lawyer,  “who  to  his  discredit, 
apparently  abandoned  his  client.” 

That  strategy  did  not  work  out  very 
well.  Heyerman’s  counsel  had  incorrectly 
determined  the  statute  of  limitations  was 
ten  years  but  then  took  no  action  after  a 
decade  had  passed.  Such  inaction  proved  to 
be  costly.  A disciplinary  board  suspended 
Heyerman’s  attorney  from  the  practice  of  law 
for  33  months  and  Heyerman  won  a $95,000 
settlement  in  a legal  malpractice  claim. 

As  to  Heyerman’s  § 1983  suit,  the  Sixth 
Circuit  found  that  summary  judgment  had 


been  properly  granted  to  the  defendants. 
There  was  no  showing  that  the  county  had 
a custom,  policy  or  practice  - as  required 
to  hold  the  county  liable  - that  resulted  in 
Heyerman’s  lengthy  stay  in  prison  after  his 
conviction  was  reversed. 

Additionally,  the  claim  against  Mlad- 
enoff  essentially  amounted  to  municipal 
liability  or  respondeat  superior  liability;  the 
former  failed  due  to  the  lack  of  a county 
policy,  custom  or  practice,  while  the  latter 
failed  as  a matter  of  law  because  respondeat 
superior  does  not  apply  in  § 1983  cases. 

“Undoubtedly,  the  judicial  system  - to 
say  nothing  of  the  criminal  defense  system 
- has  not  functioned  as  it  should  when  a 
criminal  defendant  remains  imprisoned  for 
seventeen  years  after  his  or  her  conviction 
has  been  reversed  and  no  further  action  has 
been  taken,”  the  Court  of  Appeals  wrote. 
“Section  1983  liability,  however,  does  not 
necessarily  attach  to  any  entity  and/or  in- 
dividual as  a result  of  this  breakdown.” 

Circuit  Judge  Jeffrey  Sutton  wrote  a 
concurring  opinion  in  which  he  explained 
a speedy  trial  violation  under  the  Sixth 
Amendment  could  not  be  proven  in  this 
case,  as  such  a claim  requires  a showing  of 
“state  lethargy  and  a state  trial!'  No  subse- 
quent re-trial  had  ensued  after  Heyerman’s 
conviction  was  reversed.  Judge  Sutton 
said  the  facts  might  support  a claim  for 
unreasonable  detention  under  the  Fourth 
Amendment  or  a violation  of  due  process 
under  the  Fourteenth  Amendment,  but 
such  claims  were  not  before  the  court. 

He  also  noted,  “It  is  not  often  that  an 


inmate  seeks  refuge  from  the  prosecutorial 
arm  of  the  State  by  laying  low  for  seventeen 
years  in  prison  in  order  to  avoid  the  risk  of 
a new  trial  that,  if  all  goes  badly,  will  lead 
to:  incarceration.  And  it  is  not  often  that  a 
State  abets  this  strategy  by  failing  to  real- 
ize that  it  is  housing  an  individual  whose 
conviction  has  been  reversed.  One  suspects 
that  Heyerman  and  his  attorney  will  not  try 
this  again,  and  one  hopes  that  Michigan 
will  not  let  this  happen  again.” 

The  district  court’s  grant  of  summary 
judgment  to  the  defendants  was  affirmed. 
See:  Heyerman  v.  County  of  Calhoun , 680 
F.3d  642  (6th  Cir.  2012).  Pf 
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PLN  Files  Public  Records  Suit  Against  CCA  in  Vermont 


On  June  7, 2013,  Prison  Legal  News, 
represented  by  the  ACLU  of  Ver- 
mont, filed  a lawsuit  in  state  court  after 
submitting  a public  records  request  seeking 
information  about  legal  settlements  involv- 
ing Corrections  Corporation  of  America 
(CCA)  - the  nation’s  largest  for-profit 
prison  firm.  The  Vermont  Department  of 
Corrections  contracts  with  CCA  to  house 
hundreds  of  Vermont  prisoners  in  out-of- 
state  facilities. 

As  part  of  its  reporting  on  conditions 
in  private  prisons,  PLN  had  submitted  a 
public  records  request  to  CCA  in  the  fall 
of  2012  that  sought  information  about  the 
resolution  of  lawsuits  filed  by  Vermont 
prisoners  housed  in  CCA-operated  prisons. 
The  company  ignored  the  request  as  well  as 
a subsequent  administrative  appeal. 

“The  public  needs  to  know  how  pris- 
oners are  treated  and  to  understand  how 
the  for-profit  prison  industry  works,”  said 
PLN  editor  Paul  Wright.  “By  reviewing 
CCA’s  litigation  settlements,  Prison  Legal 
News  can  report  on  the  ways  in  which 
Vermont  prisoners  are  being  injured  at 
CCA  facilities  and  suffering  violations  of 
their  constitutional  rights,  and  how  much 
CCA  is  willing  to  pay  for  the  misconduct 
of  its  employees.” 

“This  is  an  important  case  for  Vermont 
public  records  law,”  stated  Allen  Gilbert, 
executive  director  of  the  ACLU  of  Vermont. 
“States  and  municipalities  are  contracting 
out  more  and  more  of  their  responsibilities, 
and  it’s  vital  that  Vermonters  don’t  lose  the 
ability  to  see  what’s  being  done  in  their 
names  and  with  their  tax  dollars.” 

Wright  noted  that  Prison  Legal  News 
has  filed  similar  lawsuits  against  private 
prison  companies.  PLN  successfully  sued 
CCA  in  Tennessee,  where  the  company  is 
headquartered,  for  failing  to  comply  with 
that  state’s  public  records  statute.  [See: 
PLN,  June  2013,  p.  14] . PLN  recently  filed 
a similar  public  records  suit  against  CCA 
in  Texas  [PL A,  June  2013,  p.46] , and  suc- 
cessfully sued  private  prison  firm  GEO 
Group  under  Florida’s  public  records  law. 
[See:  PLN,  June  2010,  p.29] . Further,  PLN 
sued  Prison  Health  Services  for  failing  to 
produce  public  records  in  Vermont;  the 
company  settled  and  produced  the  request- 
ed records.  [See:  PLN,  Dec.  2012,  p.  16] . 

“As  far  as  we’re  concerned,  a private 
corporation  that  is  playing  the  role  of  a state 


agency  through  a privatization  contract  is 
the  functional  equivalent  of  a state  agency 
and  is  thus  accountable  to  the  public,” 
Wright  stated. 

ACLU  of  Vermont  staff  attorney  Dan 
Barrett  agreed.  “A  contractor  cannot  exer- 
cise the  power  of  the  state  to  hold  human 
beings  in  prison  cells  and  then  turn  around 
and  say  that  the  company  is  not  subject  to 
public  scrutiny.  We  think  that  Vermont’s 


On  June  29,  2012,  the  Wisconsin 
Supreme  Court  held  that  Wisconsin 
Statutes  chapter  980  (2005-06),  the  state’s 
sex  offender  civil  commitment  law,  does  not 
require  that  a pending  commitment  peti- 
tion be  dismissed  when  the  person  subject 
to  civil  commitment  is  re-incarcerated  due 
to  revocation  of  their  parole  or  extended 
supervision. 

The  Court  issued  its  ruling  in  con- 
solidated appeals  filed  by  Carl  C.  Gilbert, 
Jr.  and  Price  T.  Hunt,  who  were  convicted 
of  second-  and  third-degree  sexual  assault, 
respectively.  Hunt  also  was  convicted  of 
misdemeanor  battery.  Gilbert  received  a 
ten-year  prison  sentence  while  Hunt  was 
sentenced  to  five  years  in  prison  and  five 
years  extended  supervision. 

The  day  before  Gilbert  was  released  on 
parole,  the  state’s  petition  to  have  him  civilly 
committed  was  granted.  When  paroled  the 
next  day,  Gilbert  was  sent  to  the  Wisconsin 
Resource  Center  (WRC),  a civil  commit- 
ment facility  operated  by  the  Department 
of  Health  Services,  pending  the  outcome  of 
the  petition.  Likewise,  Hunt  was  transferred 
to  the  WRC  to  complete  his  extended  su- 
pervision after  the  state’s  civil  commitment 
petition  was  granted. 

Gilbert  and  Hunt  violated  the  terms 
of  their  supervised  release,  were  returned 
to  prison  due  to  the  violations,  and  were 
subsequently  ordered  to  be  involuntarily 
civilly  committed.  However,  they  both 
stayed  in  prison  until  the  completion  of  the 
remainder  of  their  sentences  before  being 
returned  to  the  WRC. 

The  Court  of  Appeals  affirmed  the  trial 
courts’ civil  commitment  orders  ( Wisconsin 
v.  Gilbert,  333  Wis.2d  157,  798  N.W.2d 
889  (Wise.  Ct.  App.  2011)),  and  Gilbert 


public  records  law  applies  equally  to  CCA 
when  it  stands  in  the  shoes  of  the  state 
Department  of  Corrections.” 

PLN’s  lawsuit,  filed  in  Vermont  Supe- 
rior Court  in  Montpelier,  seeks  a court  order 
requiring  CCA  to  disclose  the  requested 
records.  See:  Prison  Legal  News  v.  CCA, 
Superior  Court,  Civil  Division,  Wash- 
ington Unit  (VT),  Docket  No.  332-5-13 
WNCV. 


and  Hunt  petitioned  for  review. 

In  examining  the  merits  of  the  ap- 
peal, the  state  Supreme  Court  noted  that 
chapter  980  is  not  punitive,  as  its  purpose 
is  to  provide  treatment  to  sexually  violent 
persons  “who  are  at  a high  risk  to  reof- 
fend in  order  to  reduce  the  likelihood  that 
they  will  engage  in  such  conduct  in  the 
future.” 

The  Court  concluded  that  chapter 
980  does  not  require  dismissal  of  a civil 
commitment  petition  upon  an  offender’s 
re-incarceration  because  it:  1)  does  not 
contain  language  allowing  for  dismissal 
under  such  circumstances;  2)  does  not 
set  a time  period  for  execution  of  a civil 
commitment  order;  and  3)  states  that  an 
individual  may  be  simultaneously  commit- 
ted under  chapter  980  and  incarcerated  at 
a state  prison. 

Accordingly,  the  Wisconsin  Supreme 
Court  found  that  Gilbert  and  Hunt  had 
been  properly  civilly  committed  and  af- 
firmed the  orders  of  the  lower  courts. 

Justice  Ann  Walsh  Bradley  issued  a 
lengthy  and  detailed  dissenting  opinion. 

“The  majority  determines  that  the 
commitment  orders  in  this  case  are  valid 
based  upon  its  conclusion  that  a circuit 
court  is  permitted  to  ‘enter  a commitment 
order  ...  well  before  the  sexually  violent 
person  [is]  released  from  DOC  [Depart- 
ment of  Corrections]  incarceration,”’  she 
wrote.  However, “[a]llowing  an  involuntary 
commitment  order  to  be  entered  ‘at  any 
time’  unconstitutionally  divorces  the  find- 
ings of  mental  illness  and  dangerousness 
from  the  time  the  commitment  is  actually 
‘executed.’”  See:  Wisconsin  v.  Gilbert,  342 
Wis.2d  82, 816  N.W.2d  215  (Wise.  2012), 
cert,  denied.  PI 


Re-incarceration  Not  Grounds  to  Dismiss 
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DISCOUNT  FEDERAL  PRISON  CALLS 

Sentel  is  a local  and  international  call  provider  for  FEDERAL  INMATES  ONLY. 
Inmates  use  our  service  to  save  on  expensive  prison  calls. 

We  have  calling  packages  and  per  minute  plans. 

Here  is  a summary  of  the  great  plans  we  offer: 

MONTHLY  PACKAGES  (USA  ONLY): 

1 Month  300  mns  USA  for  $ 1 4.99 

3 Months  300  mns  USA  for  $ 1 3.99 

6 Months  300  mns  USA  for  1 1 .99 

1 2 Months  300  mns  USA  for  $9.99 

Additional  lines  are  priced  @ $2.50  per  Month 

Additional  minute  are  priced  @ 5 cents  per  minute 

DISCOUNT  APPLIES  FOR  PREPAYMENTS  MORE  THAN  3 MONTHS. 

PAY  AS  YOU  GO  PLAN: 

All  calls  inside  the  United  States  are  billed  at  6 cents  per  minute. 

Calls  to  Canada  are  6 cents  per  minute. 

All  calls  to  Mexico  landline  are  1 0 cents  per  minute. 

Calls  to  Dominica  Republic  landline  are  1 2 cents  per  minute. 

Calls  to  Colombia  landline  and  Mobile  1 5 cents  per  minute. 

All  calls  to  Nigeria  are  just  22  cents  per  minute. 

Additional  lines  are  50  cents  each. 

Using  our  service  will  save  you  35%  to  80  % with  your  calls. 

The  calls  from  FEDERAL  FACILITIES  will  be  billed  the  local  rate  of  6 cents  per  minute  plus  our 
service  fee. 

Contact  info:  Sentel 

9550  S.  Eastern  Ave.,  Ste.  253 
Las  Vegas,  NV  891 23 
Ph:  702-430-9445 
Email:  sentel.nv@gmail.com 
Website:  www.sentelinmatecall.com 


Prison  Legal  News 


43 


July  2013 


Some  Jails  Turning  to  Video  Visitation  Only 


The  Weber  County  Jail  in  Ogden, 
Utah  has  joined  a growing  trend  - mov- 
ing to  video  visits  for  prisoners  - and  has 
also  started  charging  prisoners’  families  for 
“extra”  visitation  time. 

In  2009  the  jail  replaced  in-person, 
no-contact  visits  with  video  visits,  using 
visitation  and  scheduling  programs  pro- 
vided by  Renovo  Software.  According  to 
Renovo’s  website,  the  company  “has  pro- 
vided over  100  correctional  facilities  with  an 
innovative  and  comprehensive  set  of  tools 
to  manage,  schedule,  and  automate  their 
inmate  visitation  environments.” 

The  arrangement  at  the  Weber  County 
Jail  requires  visitors  to  access  the  Internet  to 
register  and  schedule  a visit.  The  jail  allows 
one  or  two  free  25-minute  video  visits  per 
week  depending  on  a prisoner’s  classifica- 
tion level,  not  including  attorney  visits, 
which  are  still  in-person  visits.  Prisoners 
participate  in  video  visitation  via  terminals 
located  throughout  the  jail. 

In  2011,  Renovo  Software  developed 
a pay-to-visit  option,  and  approached  jail 
officials  with  the  idea  of  allowing  additional 
visits  for  a fee. 

“As  a result  of  using  our  visitation  man- 
agement system,  Weber’s  jail  has  become 
so  efficient  that  they  are  able  to  generate 
revenue  by  offering  extra  personal  visits 
for  a fee  - this  is  a common  theme  among 
our  customers,”  said  Brian  Peters,  Renovo’s 
product  and  marketing  director.  “With  a jail 
population  of  about  700,  Weber  averages 
500  free  visits  per  week.  This  means  that 
some  inmates  are  reaching  their  quotas 
while  others  are  not.” 

In  November  2011  the  jail  began  al- 
lowing additional  video  visits  for  $10  each. 
“The  process  to  set  up  paid  visits  is  the  same 
as  a free  one  - visitors  must  register  and 
schedule  visits  as  before,  the  only  difference 
is  that  they  use  their  credit,  debit  or  Visa/ 
AMEX  gift  card  to  pay  for  the  extra  visit,” 
Peters  stated. 

Renovo  provided  the  pay-to-visit 
software  and  training  to  jail  employees 
at  no  extra  cost,  and  the  county  receives  a 
“commission”  of  approximately  two-thirds 
of  the  revenue  generated  by  the  visitation 
fees  - along  the  same  business  model  as 
prison  phone  companies. 

“We  absolutely  have  far  less  complaints 


by  Matt  Clarke 

from  inmates  on  visitation  issues  ...  and 
overall,  I believe  inmate  discipline  problems 
in  general  are  down,  although  I don’t  have 
exact  statistics  on  that,”  said  Weber  County 
SheriffTerry  Thompson.  “I  feel  their  overall 
demeanor  is  better,  and  no  question  the 
video  system  contributes  to  that.” 

Early  data  indicated  an  average  of 
seven  paid  visits  per  day  with  growing  usage 
as  more  people  became  aware  of  the  option. 
Just  seven  paid  visits  per  day  would  gener- 
ate revenue  of  more  than  $25,000  a year. 
By  March  2012  the  paid  video  system  had 
reached  330  visits  per  month,  generating 
$4,000  in  monthly  commissions. 

Some  county  residents  expressed  con- 
cern at  the  concept  of  charging  visitors  to 
see  prisoners,  even  for  additional  visitation 
time. 

“We  understand  the  perception  that  we 
are  charging  the  families  for  access  to  their 
loved  ones,”  said  Peters.  “But  we  want  to  be 
clear  that  the  inmates  are  allowed  to  have 
the  same  number  of  free  visits  as  before 
and  this  gives  families  extra  opportunities 
to  visit  their  loved  ones.” 

But  doesn’t  this  also  give  jails  an  incen- 
tive to  reduce  free  visitation,  or  at  least  a 
disincentive  to  expand  the  number  or  length 
of  free  visits? 

“Each  correctional  facility  has  the 
ability  to  set  different  rates  and  visitation 
lengths  that  are  appropriate  to  the  laws  of 
the  local  community  - all  of  which  will 
result  in  different  revenue  potential,”  Pe- 
ters stated.  In  other  words,  more  free  visits 
equates  to  less  revenue. 

There  are  also  concerns  about  requiring 
visitors  to  have  Internet  access  and  to  use 
credit,  debit  or  gift  cards  to  pay  for  extra 
visits  with  their  incarcerated  loved  ones. 
Some  prisoners’ families  do  not  have  Inter- 
net access  or  credit  or  debit  cards,  and  have 
to  pay  additional  fees  to  obtain  gift  cards  to 
fund  the  visits. 

If  the  use  of  video  visitation  and  sched- 
uling software  has  made  visitation  so  much 
more  efficient,  then  jail  officials  should 
be  offering  extra  free  visits,  not  looking 
for  ways  to  charge  visitors.  The  pay-for- 
visitation  model  - even  in  addition  to  free 
visits  - is  simply  another  way  to  monetize 
our  criminal  justice  system  at  the  expense 
of  prisoners  and  their  family  members,  who 


are  least  able  to  afford  such  costs. 

In  March  2012,  the  Weber  County  Jail 
added  a few  feature  provided  by  Renovo: 
an  email  system  that  allows  people  to  send 
electronic  messages  to  prisoners.  For  a fee,  of 
course. The  emails  cost  about  $.60  each  and 
can  be  no  longer  than  one  page;  prisoners  can 
not  respond  via  email.  As  with  video  visita- 
tion, the  county  gets  a commission  from  the 
revenue  generated  by  the  email  system. 

The  Weber  County  Jail  is  just  one  of 
many  nationwide  that  use  video  visitation 
systems  in  lieu  of  or  in  addition  to  in-person 
visits,  including  jails  in  Idaho,  Minnesota 
and  Florida.  [See:  PLN,  Aug.  2012,  p.50; 
Nov.  2011,  p.37].  Some  jails  charge  fees 
ranging  from  $.35  to  $.55  per  minute  for 
video  visits.  Several  state  prison  systems  use 
video  visitation  too,  such  as  in  V irginia  and 
Indiana.  [See:  PLN,  May  2013,  p.l;  Sept. 
2012,  p.42;  Jan.  2010,  p.22].  Companies 
that  specialize  in  correctional  video  visits 
include  Renovo,  JPay  and  iwebvisit.com. 

The  District  of  Columbia  jail  has 
jumped  on  the  video  visitation  bandwagon, 
transitioning  to  video  visits  on  July  25,2012. 
Visitors  now  have  to  use  video  monitors 
at  a building  at  the  former  D.C.  General 
Hospital  Complex  located  near  the  jail. 
While  male  prisoners  can  only  receive  video 
visits,  women  prisoners  and  juveniles  still 
have  contact  visitation. 

The  D.C.  jail’s  video  system  was  pro- 
vided by  prison  phone  company  Global 
Tel*Link,  with  software  by  Renovo.  Al- 
though the  visits  are  free,  there  was  a 
backlash  by  prisoners’ advocates  and  family 
members. 

“This  practice  is  not  exactly  being  well 
received,”  noted  Philip  Fornaci,  director 
of  the  D.C.  Prisoners’  Project.  “If  it  were  a 
supplement  to  personal  visits,  that  would 
be  one  thing,”  he  said.  “But  it’s  not,  and 
already  people  who  are  visitors  to  the  jail  are 
humiliated  and  treated  poorly. To  me,  this  is 
just  another  sign  of  the  disrespect.” 

Some  family  members,  however,  said 
video  visitation  is  more  convenient  and 
avoids  the  long  waits  in  line  that  were  typi- 
cal for  in-person  visits.  Jail  officials  argued 
that  video  visitation  is  safer,  less  expensive, 
provides  more  visitation  time  and  avoids 
problems  associated  with  in-person  visits, 
such  as  searching  visitors. 
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“For  visitors,  it’s  more  comfortable  here 
than  in  the  jail,”  said  Thomas  P.  Hoey,  acting 
deputy  director  of  the  D.C.  Department 
of  Corrections.  “Everyone  on  both  sides  is 
more  quiet.”  He  added,  “We  don’t  have  to 


pat  down  a 4-year-old.” 

Sources:  www.prweb.com,  www.renovosoft- 
ware.com,  www.washingtonpost.com,  New 
York  Times,  www.tiaco.org 


Washington  Sex  Offender's  Conviction 
for  Failure  to  Report  Reversed 


The  en  banc  Washington  state 
Supreme  Court  has  reversed  a defen- 
dant’s conviction  for  failure  to  report  as 
a sex  ofFender,  finding  that  the  reporting 
statute  was  ambiguous  and  the  evidence 
presented  was  insufficient  to  support  the 
conviction. 

Prior  to  2010,  Washington  law  re- 
quired all  Level  II  or  III  sex  offenders  to 
report  to  the  county  sheriff  every  90  days 
pursuant  to  RCW  9A.44. 130(7).  Failure  to 
report  was  a felony  offense. 

Michael  Edward  Caton  registered 
as  a sex  offender  with  the  Lewis  County 
Sheriff’s  Office  on  May  19, 2009.  He  was 
notified  of  the  90-day  reporting  require- 
ment and  received  a June  16,2009  reporting 
date. 

On  June  9,  2009,  Caton  was  arrested 
for  a driving  offense.  After  he  was  released 
from  jail  the  following  day,  Caton  reported 
to  the  sheriff’s  office  because  he  believed 
“that  as  a registered  sex  offender  he  was 
required  to  report  to  the  sheriff  after  his 
release  from  confinement  for  any  offense.” 
However,  his  June  16, 2009  reporting  date 
remained  unchanged. 

When  Caton  reported  on  June  17,2009 
instead  of  June  16,  he  was  charged  with 
failing  to  report.  The  superior  court  found 
him  guilty  of  violating  RCW  9A.44. 130(7) 


for  “knowingly  and  unlawfully  ...  failing 
to  report  in  person  to  the  Lewis  County 
Sheriff’s  office  on  the  required  day  for  the 
90  day  reporting  requirement,”  and  imposed 
a 50-month  prison  sentence.  The  appellate 
court  affirmed  the  conviction. 

Caton  petitioned  for  review,  and  the 
Washington  state  Supreme  Court  held 
that  whether  he  had  violated  the  sex  of- 
fender reporting  requirement  turned 
upon  the  proper  interpretation  of  RCW 
9 A. 44.130(7). 

“The  gravamen  of  the  offense  is  failure 
to  report  every  90  days,  not  failure  to  report 
on  a specific  date,”  the  Court  explained.  “To 
the  extent  the  statute  can  be  read  as  making 
it  an  offense  to  not  report  on  the  sheriff’s 
specified  date,  even  if  the  offender  reports 
within  the  90-day  period,  it  is  ambiguous.” 
The  Supreme  Court  also  concluded  that  “it 
is  further  ambiguous  as  to  the  event  trigger- 
ing the  90-day  reporting  period.” 

Given  that  Caton  had  reported  on 
June  10  and  June  17,  2009,  and  both  of 
those  dates  were  well  within  90  days  of 
his  initial  May  19, 2009  registration,  the 
Court  held  the  state  had  failed  to  prove 
that  he  violated  RCW  9A. 44. 130(7). 
See:  State  of  Washington  v.  Caton , 174 
Wash.2d  239,273  P.3d  980  (Wash.  2012) 
(en  banc).  FJ 
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California:  Probation  Condition  Cannot  Prohibit  Court  Access 


The  California  Court  of  Appeal 
has  held  that  a condition  of  probation 
barring  a juvenile  offender’s  access  to  the 
courthouse  was  unconstitutionally  overbroad 
in  violation  of  the  First  Amendment. 

In  2010,  California  juvenile  offender 
Jose  N.  was  made  a ward  of  the  juvenile 
court  when  he  admitted  to  participating 
in  a criminal  street  gang.  When  Jose  sub- 
sequently committed  first-degree  burglary, 
he  was  continued  as  a ward  of  the  court  on 

April  5, 2011. 

One  of  the  conditions  of  his  probation, 
described  as  the  “courthouse  prohibition,” 
directed  that  he  was  “not  to  appear  in  or 
about  any  court”  unless  he  was  a party  to 
a proceeding  or  subpoenaed  to  appear  at 
a hearing.  The  purpose  of  the  condition 
apparently  was  to  prevent  gang  members 
from  trying  to  intimidate  witnesses  who 
appear  in  court. 

Although  Jose  did  not  object  to  the 
condition  when  it  was  imposed,  he  argued 
on  appeal  that  it  was  unconstitution- 
ally overbroad  and  violated  the  California 
Constitution.  The  Court  of  Appeal,  Fifth 
Appellate  District,  noted  that  the  state  did 
not  argue  that  Jose  had  waived  his  argument 
by  failing  to  object.  The  state  also  agreed 
that  a narrower  condition  was  warranted. 

The  appellate  court  found  the  parties’ 
“primary  disagreement”  to  be  the  exact 
language  of  a modified  probation  condition 
and  whether  the  juvenile  court  or  the  Court 
of  Appeal  should  change  the  condition. 

Ultimately,  the  Court  of  Appeal  found 
it  “appropriate  ...  to  strike  the  courthouse 
prohibition  condition  and  remand  the  mat- 
ter for  imposition  of  a narrower  probation 
condition  by  the  juvenile  court  in  the  first 
instance. ’’The  juvenile  court  was  directed  to 
“seek  to  establish  a probation  condition  that 
has  the  least  impact  on  the  right  of  access  to 
the  court  for  legitimate  purposes  consistent 
with  the  rehabilitation  and  reformation  of 
the  juveniles  who  are  subject  to  the  condi- 
tion.” See:  /«  re  Jose  N.,  California  Court 
of  Appeal,  Fifth  Appellate  District,  Case 
No.  F062244  (App  Ct.,5th  Dist.,  April  23, 
2012)  (unpublished). 

The  Court  of  Appeal  reached  the  same 
conclusion  in  a separate  case  involving  a 
juvenile  who  had  been  subjected  to  a similar 
“courthouse  prohibition”  as  a condition  of 
probation.  See:  In  re  Francisco  J.,  California 
Court  of  Appeal,  Fifth  Appellate  District, 


Case  No.  F064179  (Cal. App.  5 Dist., July  18, 
2012)  (unpublished);  2012  WL  2918464. 

California  trial  courts  apparently  con- 
tinue to  impose  such  unconstitutional 
conditions  on  probationers  despite  prior 
appellate  rulings  on  this  precise  issue  - in- 


Retired  Supreme  Court  Justice 
Sandra  Day  O’Connor  joined  a panel 
of  the  Fourth  Circuit  Court  of  Appeals,  by 
designation,  in  finding  that  a district  court 
had  erred  in  upholding  a Virginia  prison 
grooming  policy  that  prohibited  prisoners 
from  wearing  beards. 

In  1999,  the  Virginia  Department  of 
Corrections  (VDOC)  adopted  a grooming 
policy  that  forbid  prisoners  from  wearing 
beards. The  policy  stated  that  “beards  ...  could 
conceal  contraband;  promote  identification 
with  gangs;  create  a health,  hygiene,  or  sanita- 
tion hazard;  or  could  significantly  compromise 
the  ability  to  identify  an  offender.” 

If  a V irginia  state  prisoner  grew  a beard 
in  violation  of  the  policy,  he  was  first  or- 
dered to  shave.  If  he  refused,  he  was  placed 
in  segregation  and  then  transferred  to  a 
different  facility  where  he  suffered  the  loss 
of  privileges,  including  “access  to  personal 
property,  movement  rights,  the  right  to  eat 
and  associate  with  others,  recreation  time, 
and  visitation  time.” 

The  only  exception  to  the  VDOC’s  beard 
ban  was  a medical  exemption,  which  allowed 
prisoners  with  a physician’s  “No  Shave  Pass” 
to  maintain  a one-fourth-inch  beard. 

VDOC  prisoner  William  R.  Couch,  a 
Sunni  Muslim,  claimed  that  “his  religion 
requires  that  he  grow  a beard.”  Prior  to 
1999  when  the  grooming  policy  went  into 
effect,  “he  continuously  maintained  a beard 
in  compliance  with  his  faith.”  However, 
Couch  apparently  complied  with  the  beard 
ban  between  1999  and  2009. 

In  December  2009,  “Couch  requested 
permission  to  grow  a one-eighth-inch 
beard  in  order  to  comply  with  his  religious 
obligations.”  He  cited  the  one-fourth-inch 
medical  exemption  as  evidence  that  a one- 
eighth-inch  religious  exemption  would  not 
cause  any  problems. 

After  VDOC  officials  denied  Couch’s 
requests  and  grievances,  he  filed  suit  in 


eluding  a 2009  decision  that  struck  down  a 
condition  of  probation  that  barred  an  adult 
defendant  from  being  within  500  feet  of  a 
courthouse.  See:  People  v.  Perez,  176  Cal. 
App.4th  380, 97  Cal.Rptr.3d  632  (Cal.App. 
2 Dist.  2009)  [PLN,  March  2011,  p.27].  H 


federal  court,  alleging  that  the  beard  ban 
violated  the  Religious  Land  Use  and  Insti- 
tutionalized Persons  Act  (RLUIPA)  and  his 
First  Amendment  free  exercise  rights.  The 
district  court  granted  summary  judgment  to 
the  defendants  and  Couch  appealed. 

Relying  on  Couch’s  testimony  “that  the 
primary  religious  texts  of  Islam  command 
that  he  grow  a beard  and  that  the  refusal 
to  maintain  a beard  is  a sin  comparable  in 
severity  to  eating  pork,”  the  Fourth  Circuit 
found  “that  maintaining  a beard  is  a qualify- 
ing religious  exercise  under  RLUIPA.” 

Although  RLUIPA  does  not  define 
the  “substantial  burden”  that  prison  officials 
may  not  place  on  a prisoner’s  religious  ex- 
ercise, the  appellate  court  determined  that 
the  consequences  of  non-compliance  with 
the  VDOC’s  beard  ban  “fit  squarely  within 
the  accepted  definition  of ‘substantial  bur- 
den.’ ...  Therefore,  Couch  has  satisfied  his 
obligation  of  showing  a substantial  burden 
on  his  religious  exercise.” 

As  a result,  the  burden  shifted  to  prison 
officials  to  “prove  that  the  challenged  policy 
is  the  least  restrictive  means  of  furthering  a 
compelling  governmental  interest.” 

Giving  deference  to  the  “experience 
and  expertise”  of  VDOC  Deputy  Direc- 
tor of  Operations  John  M.  Jabe,  the  Court 
of  Appeals  found  “that  the  Policy,  which 
prohibits  Couch  from  growing  a beard,  is 
in  furtherance  of  compelling  governmental 
interests,”  citing  DeMoss  v.  Cram,  636  F.3d 
145  (5th  Cir.  2011)  (prison  grooming  policy 
furthered  compelling  interests  based  on 
security  concerns  such  as  easy  identification 
of  prisoners,  gang  affiliation  and  the  ability 
to  conceal  contraband  within  a beard). 

However,  the  Fourth  Circuit  noted  that 
prison  officials  “must  also  establish  that  the 
Policy  is  the  least  restrictive  means  of  further- 
ing the  compelling  governmental  interests 
that  they  identify, ’’under  42  U.S.C.  § 2000cc- 
2(a)(2).  And  citing  its  decision  in  Smith  v. 


Fourth  Circuit  Reverses  Dismissal  of  Case 
Challenging  Virginia  DOC  Grooming  Policy 
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Further,  the  VDOC  agreed  to  pay  tesville,  Virginia  attorney  Jeffrey  E.  Fogel. 
$28,562.97  in  Couch’s  attorney  fees  and  See:  Couch  v.  Jabe,  U.S.D.C.  (W.D.  Vir.), 
expenses.  Fie  was  represented  by  Chariot-  Case  No.  5:10-cv-00072. 

Three  New  Mexico  Jail  Guards  Convicted 
of  Assault,  Obstruction  of  Justice 


Ozmint,  578  F.3d246  (4th  Cir.2009)  [PLN, 
Feb.  201 1 , p.42] , the  appellate  court  observed 
it  has  “required  that  the  government,  con- 
sistent with  the  RLUIPA  statutory  scheme, 
acknowledge  and  give  some  consideration  to 
less  restrictive  alternatives.” 

The  Court  of  Appeals  explained  that 
in  Smith,  it  had  found  an  affidavit  filed 
by  prison  officials  “to  be  deficient,  in  part, 
because  it  was  general  and  did  not  indicate 
consideration  of  less  restrictive  alternatives.” 
It  also  “failed  to  explain  how  the  prison 
could  accommodate  other  exceptions  to 
the  grooming  policy  but  could  not  accom- 
modate a religious  exception.”  In  Couch’s 
case,  the  Fourth  Circuit  found  that  the 
defendants’ affidavits  “suffer  from  many  of 
the  same  deficiencies  identified  in  Smith!' 

Ultimately,  the  appellate  court  held  that 
the  defendants  “did  not  satisfy  their  burden 
of  showing  that  the  Policy  was  the  least  re- 
strictive means  of  furthering  the  identified 
compelling  interests.”  As  such,  the  district 
court’s  grant  of  summary  judgment  to  the 
defendants  was  reversed.  See:  Couch  v.Jabe, 
679  F.3d  197  (4th  Cir.2012). 

Following  remand,  the  case  settled  in 
September  2012  with  the  VDOC  agreeing 
to  make  changes  to  its  grooming  policy. 
Couch  was  allowed  to  “grow  and  maintain  a 
!4  inch  beard  consistent  with  the  provisions 
of  [VDOC]  Operating  Procedure  864.1 
effective  October  1,  2012.”  The  amended 
grooming  policy  allows  all  Virginia  state 
prisoners  to  maintain  a beard  of  !4  inch 
maximum  length,  and  “no  prior  approval 
or  shave  pass  is  required.” 


AS  PREVIOUSLY  REPORTED  IN  PLN,  PRIS- 
oner  Christopher  Shields  was  beaten  by 
guards  at  the  Bernalillo  County  Metropoli- 
tan Detention  Center  (MDC)  on  December 
21,2011.  [See:  PLN,  April,  2012  p.50]. 

Five  MDC  guards  were  arrested  in 
connection  with  the  assault  or  the  subse- 
quent attempted  cover-up,  including  three 
charged  in  federal  court. 

Shields,  who  had  been  arrested  for 
DUI,  was  verbally  uncooperative  during 
the  booking  process,  which  resulted  in  the 
beating.  He  was  taken  to  a shower  area 
where  there  were  no  cameras;  later,  another 
prisoner  had  to  clean  blood  from  the  walls 
and  floor  of  the  shower  room. 

MDC  guard  Demetrio  Juan  Gonzales, 
40,  who  had  choked  and  assaulted  Shields, 
pleaded  guilty  and  was  sentenced  in  January 
2013  to  33  months  in  federal  prison. 

Former  guard  Matthew  Pendley,  26, 
pleaded  guilty  on  February  20,  2013  to  ob- 
struction of  justice  charges  for  lying  during  an 
investigation  into  the  assault.  He  was  sentenced 
on  July  2,2013  to  five  years  probation. 

A third  MDC  guard,  Kevin  James  Ca- 
saus,25,  went  to  a jury  trial  on  March  4,2013 
and  was  convicted  of  obstruction  of  justice  and 
falsification  of  records.  He  had  also  lied  about 


the  incident,  and  was  accused  of  hitting  and 
shoving  Shields  in  the  shower  area.  Casaus  is 
scheduled  to  be  sentenced  on  August  6,2013. 
See:  United  States  v.  Gonzalez , U.S.D.C.  (D. 
NM),  Case  No.  l:12-cr-01553-WJ-2. 

“When  those  who  are  sworn  to  uphold 
the  law  and  protect  others  instead  abuse 
their  power  and  position,  they  undermine 
the  public’s  confidence  in  the  justice  system 
and  our  government  institutions,”  stated 
U.S.  Attorney  Kenneth  J.  Gonzales. 

Additional  source:  U.S.  Dept,  of  Justice  press 
release  (March  7,  2013) 
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South  Carolina  Sex  Offender  Registration 
Amendment  Requires  Actual  Notice 


The  South  Carolina  Supreme  Court 
has  reversed  a sex  offender’s  conviction 
for  failing  to  register,  because  the  state  did 
not  provide  actual  notice  of  new  registration 
requirements. 

In  2002,  Zeb  Eron  Binnarr  was  con- 
victed of  sex  crimes  in  South  Carolina  and 
required  to  register  annually  under  the  state’s 
Sex  Offender  Registry  Act  (SORA). 

Binnarr  registered  in  February  2006 
and  was  given  notice  of  his  obligation  to 
register  again  the  following  year.  Effec- 
tive July  1,  2006,  however,  SORA  was 
amended  to  require  biannual  registra- 
tion, requiring  Binnarr  to  re-register  in 
August  2006. 

Binnarr  did  not  register  in  August 
2006  and  he  was  arrested  in  March  2007 
for  failing  to  register  biannually. 

At  trial  the  state  called  Detective  De- 
nise Catlett,  who  testified  that  she  managed 
the  county’s  sex  offender  registry  and  was 
responsible  for  notifying  offenders  of  the 
2006  SORA  amendment.  Catlett  claimed 
that  the  amendment  was  “all  over  the  news” 
and  “in  the  newspaper”  for  months,  and 
“that  she  ‘generally’  sent  letters  via  first- 
class  mail  to  ...  more  than  800  registered 
sex  offenders.”  She  claimed  Binnarr’s  letter 
“was  not  returned  as  undeliverable, ’’though 
“the  State  failed  to  produce  a copy  of  the 
actual  letter.” 

Binnarr  testified  that  he  “did  not  re- 
ceive any  notice  of  the  change  in  the  law” 
and  “denied  receiving  any  of  the  letters  sent 
by  Catlett.” 

A jury  found  Binnarr  guilty  of  failing 
to  register  as  a sex  offender  and  he  was 
sentenced  to  a statutorily-mandated  90-day 
jail  term.  The  Court  of  Appeals  affirmed 
Binnarr’s  conviction  because  the  legislature 
did  not  require  the  state  to  notify  offenders 
about  the  SORA  amendment. 

The  Supreme  Court  reversed,  however, 
agreeing  with  Binnarr  “that  the  Court  of 
Appeals  erred  in  declining  to  recognize  that 
a defendant  must  have  actual  notice  of  the 
reporting  requirements  before  he  can  be 
convicted  of  violating”  the  law.  Given  the 
“lack  of  direct  or  substantial  circumstantial 
evidence”  of  “actual  notice,”  the  Court  held 
that  reversal  was  required. 

“Because  the  change  in  the  law  imposed 
an  additional  registration  requirement  for 


sex  offender  registrants,  who  were  formerly 
required  to  register  annually,”  the  Supreme 
Court  found  that  “the  Sheriff’s  Office 
needed  to  do  more  than  passively  rely  on 


IN  REVERSING  AND  REMANDING  AN  IDAHO 

federal  district  court’s  denial  of  a prelimi- 
nary injunction,  the  Ninth  Circuit  Court  of 
Appeals  directed  the  lower  court  to  enter  an 
order  requiring  the  State  of  Idaho  to  allow 
witnesses  to  observe  a prisoner’s  execution 
“from  the  moment  [he]  enters  the  execution 
chamber  through,  to  and  including,  the  time 
[he]  is  declared  dead.” 

The  June  8,  2012  ruling  came  in  the 
appeal  of  a 42  U.S.C.  § 1983  suit  filed  by 
the  Associated  Press  and  a coalition  of  other 
media  organizations  after  Idaho  issued 
a warrant  for  the  execution  of  death  row 
prisoner  Richard  A.  Leavitt.  Prior  to  filing 
suit  the  plaintiffs  had  asked  Idaho  officials 
to  alter  the  state’s  execution  procedure, 
without  success. 

The  procedure  only  allowed  witnesses 
to  view  the  final  portion  of  an  execution, 
“beginning  with  the  reading  of  the  death 
warrant  and  concluding  with  the  pro- 
nouncement of  death.”  It  did  not  let 
witnesses  see  the  first  part  of  the  execution 
process,  including  the  insertion  of  intrave- 
nous lines  for  the  lethal  injection  drugs. 

The  plaintiffs  asserted  that  as  media 
organizations  they  were  surrogates  for  the 
public  and  had  a First  Amendment  right  to 
witness  all  stages  of  executions  conducted 
by  the  state.  Citing  California  First  Amend- 
ment Coalition  v.  Woodford , 299  F.3d  868 
(9th  Cir.  2002)  [PLN,  October  2003,  p.  30], 
which  addressed  the  same  issue,  the  Ninth 
Circuit  found  the  district  court  had  abused 
its  discretion  in  denying  the  plaintiffs’  mo- 
tion for  a preliminary  injunction. 

“Nearly  a decade  ago,  we  held  in  the 
clearest  possible  terms  that  ‘the  public 
enjoys  a First  Amendment  right  to  view  ex- 
ecutions from  the  moment  the  condemned 
is  escorted  into  the  execution  chamber,”’ 
the  Court  of  Appeals  wrote.  “[T]he  First 


an  unreturned  letter  to  ensure  compliance 
with  the  change  in  the  law.”  See:  State  v. 
Binnarr , 400  S.C.  156,  733  S.E.2d  890 
(S.C.  2012),  rehearing  denied. 


Amendment  protects  the  public’s  right  to 
witness  all  phases  of  Leavitt’s  execution, 
including  the  portion  the  State  now  shields 
from  view.” 

The  appellate  court  rejected  the  “le- 
gitimate penological  objectives”  set  forth 
by  Idaho  officials  to  justify  the  existing 
execution  procedure,  including  an  assertion 
that  the  state  was  “protecting  the  dignity  of 
condemned  prisoners  and  the  sensibilities 
of  their  family  and  fellow  inmates.”  The 
Court  of  Appeals  said  it  harbored  “signifi- 
cant doubt”  about  that  argument,  as  Idaho 
“already  offends  the  dignity  of  condemned 
inmates  and  the  sensibilities  of  their  families 
and  fellow  inmates  by  allowing  strangers  to 
watch  as  they  are  put  to  death.” 

The  state  also  raised  concerns  about 
preserving  the  anonymity  of  members  of 
the  medical  team  participating  in  execu- 
tions. The  Ninth  Circuit  said  the  use  of 
medical  garb  was  a practical  alternative  to 
conceal  the  identities  of  the  team  members. 
Moreover,  Idaho  failed  to  provide  any 
support  “for  its  speculation  that  it  may  be 
unable  to  recruit  and  retain  medical  team 
members  to  participate  in  executions” 
should  witnesses  be  allowed  to  see  the  entire 
execution  procedure. 

The  Court  of  Appeals  noted  that  the 
plaintiffs  would  suffer  irreparable  harm  if 
they  were  not  permitted  to  view  Leavitt’s 
execution  in  its  entirety,  and  that  it  was  in 
the  public’s  interest  that  they  be  allowed 
to  do  so.  The  State  of  Idaho  “missed  op- 
portunity after  opportunity  to  bring  its 
execution  procedures  into  compliance  with 
the  clear  law  of  the  Circuit,”  the  appellate 
court  wrote. 

Instead,  Idaho  “persisted  in  its  intran- 
sigence” even  after  the  Ninth  Circuit  had 
“suggested  at  oral  argument  that  a voluntary 
amendment  (like  the  one  Arizona  recently 


Ninth  Circuit:  Idaho  Ordered  to  Allow 
Viewing  of  all  Stages  of  Execution 

by  David  M.  Reutter 


July  2013 


48 


Prison  Legal  News 


adopted)  might  avert  the  need  for  an  in- 
junction.” 

On  remand,  the  district  court  was 
ordered  to  enter  an  “injunction  forthwith, 
and  in  any  event  prior  to  the  impending 
execution  of  Richard  Leavitt.”  In  addition 
to  the  Associated  Press,  the  plaintiffs  in 
the  case  included  the  Idaho  Press  Club,  The 
Idaho  Statesman , Pioneer  Newspapers, TPC 
Holdings,  Cowles  Publishing  Company, 
Lee  Enterprises,  The  Spokesman-Review 
and  Idahoans  for  Openness  in  Govern- 
ment. They  were  represented  by  Lewiston, 
Idaho  attorney  Charles  A.  Brown.  See: 


Associated  Press  v.  Otter , 682  F.3d  821  (9th 
Cir.  2012). 

Leavitt,  53,  was  executed  on  June  12, 
2012  - just  four  days  after  the  Ninth  Cir- 
cuit’s ruling  was  released.  For  the  first  time 
in  Idaho,  media  representatives  were  able 
to  witness  an  execution  from  beginning  to 
end.  Leavitt  had  previously  professed  his 
innocence  but  did  not  make  a final  state- 
ment as  he  was  put  to  death.  The  execution 
team  wore  surgical  masks  to  protect  their 
identities. 

“I  am  grateful  that  we  have  four  media 
witnesses  here  to  tell  you  what  they  saw. 


Our  goal  was  to  make  this  as  professional 
as  possible  with  dignity  and  respect,  and  I 
believe  we  met  that  mark,”  said  Idaho  DOC 
director  Brent  Reinke. 

Of  course,  if  state  officials  were  truly 
grateful  for  the  media  scrutiny,  that  makes 
one  wonder  why  the  state  resisted  changing 
its  execution  procedure  for  years,  requiring 
media  organizations  to  file  a lawsuit  which 
the  state  then  contested. 

Additional  sources:  www.rcjp.org,  www. 
foxnews.com,  www.acluidaho.org,  Hufpng- 
ton  Post 


California  Guard  Fights  Prisoner, 
Faces  Charges  for  Falsifying  Reports 


A California  prison  guard  who 
challenged  a prisoner  to  a fight,  then 
engaged  in  a cover-up  to  avoid  getting  in 
trouble,  is  now  facing  criminal  charges  for 
filing  false  reports. 

In  April  2012,  state  prison  guard 
Christopher  Cruse,  41,  pleaded  not  guilty 
to  six  felony  charges  arising  from  a February 
23, 2011  fight  with  prisoner  Frances  Allen 
on  the  “hard  yard”  of  Facility  D at  Kern 
Valley  State  Prison.  Cruse  was  charged  with 
filing  a false  peace  officer’s  report,  as  well  as 
filing  false  insurance  claims  after  going  on 
stress  leave  following  the  incident. 

An  internal  affairs  investigation  found 
that  Cruse  had  challenged  Allen  to  fight 
following  a brief  argument.  A tower  guard 
allowed  them  onto  the  yard,  where  they 


exchanged  blows.  Cruse  quickly  found 
himself  on  the  losing  end  of  the  brawl. 

A second  guard,  identified  only  as  “Of- 
ficer Murphy,”  then  stepped  in  to  stop  the 
fight.  When  Cruse  and  Murphy  realized  that 
others  had  witnessed  the  incident,  and  that 
Cruse’s  injuries  would  be  hard  to  explain, 
they  tried  to  frame  Allen  by  tackling  him  in 
an  empty  hallway  and  reporting  that  he  had 
attacked  Cruse  without  provocation. 

Allen,  facing  a possible  life  sentence  for 
a “third  strike”  conviction,  disputed  Murphy 
and  Cruse’s  self-serving  lies. 

A subsequent  investigation  revealed 
that  a sergeant  had  participated  in  an  ini- 
tial cover-up  of  the  fight,  ordering  a guard 
to  scrub  Cruse’s  blood  off  the  yard  with  a 
brush  and  bleach.  Additionally,  a report 


concerning  the  fight  had  been  deleted  from 
the  prison’s  computer  system. 

Cruse  resigned  on  February  21, 2012. 
Following  his  arrest,  he  was  released  on 
$60,000  bond.  Two  unidentified  prison 
employees  were  fired  in  connection  with 
the  fight  and  attempted  cover-up,  another 
staff  member  received  a two-year  suspen- 
sion without  pay,  and  a lieutenant  and  guard 
received  salary  reductions. 

Allen  was  charged  with  a disciplinary 
offense  for  fighting  with  Cruse,  but  did  not 
face  criminal  charges;  he  had  90  days  added 
to  his  sentence  as  a result  of  the  disciplinary 
violation. 

Sources:  www.kget.com,  www.bakersfield- 
california7i.com 


CALIFORNIA  LIFER  NEWSLETTER 

CLN.  A comprehensive  newsletter  mailed  every  6- 
8 weeks.  State  and  federal  cases,  parole  board  news, 
statistics,  legislation  and  articles  on  prison,  parole 
and  correctional  issues  of  interest  to  inmates  and 
their  families. 

CLN  also  provides  services  such  as  copying  and 
forwarding  federal  and  state  cases,  articles  and  news 
and  materials  available  on  the  Internet. 

SUBSCRIPTIONS:  Prisoners:  $25  (or  80  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $90. 

CLN,  PO  Box  277,  Rancho  Cordova,  CA  95741 


Pretrial  & Post-Conviction  Research  Center,  has  sponsored  a 
Petition  to  Increase  Federal  Good  Time  online  at 
www.pcrconline.com.  We  need  a million  signatures  on  this 
proposal  and  it  will  be  mailed  to  every  United  States  House  of 
Representatives  and  United  States  Senator  to  introduce  a bill  to 
retroactively  Increase  Good  Time  for  federal  offenders,  to  wit: 
Title  18  U.S.C.  A § 3624(b)(1)  is  amended  as  follows:  by 
striking  the  number  "54"  in  the  first  sentence  as  it  appears  and 
inserting  in  lieu  thereof:  Five  days  per  month  for  sentences 
between  six  months  and  one  year  that  the  prisoner  serves 
without  bad  behavior;  Ten  days  per  month  for  sentences 
exceeding  one  year  that  the  prisoner  serves  without  bad 
behavior;  Meritorious  good  time  limited  to  five  days  a months; 
and  in  the  same  sentence,  by  striking  "prisoner's  temi  of 
imprisonment"  and  inserting  in  lieu  thereof  "term  of  sentence 
imposed."  This  Amendment  is  retroactive. [End].  Please  get  your 
family  and  friends  to  sign  this  Petition.  @www.pcrconline.com 
Post-Conviction  Research  Center,  PO  Box  552,  Electra,  Texas 
76360.  Or  Post-Conviction  Research  Center  Monroe,  LA  71201. 


Prison  Legal  News 


49 


July  2013 


Third  Circuit:  Prison  Officials  Liable  for  Failing  to  Protect  Informant 


TheThird  Circuit  Court  of  Appeals 
held  on  September  24, 2012  that  prison 
officials  may  be  held  liable  for  failing  to  pro- 
tect an  informant  held  in  a Special  Housing 
Unit  (SHU).  The  appellate  court  affirmed 
in  part  and  reversed  in  part  a Pennsylvania 
federal  district  court’s  order  on  a motion 
to  dismiss. 

The  appeal  was  filed  by  employees 
of  the  Federal  Detention  Center  (FDC) 
in  Philadelphia.  At  issue  was  a 108-page, 
19-count  second  amended  complaint  filed 
by  former  FDC  prisoner  Peter  Bistrian. 
The  first  five  counts  alleged  violations  of 
Bistrian’s  Fifth  Amendment  substantive 
and  procedural  due  process  rights,  counts 
six  through  nine  related  to  Eighth  Amend- 
ment violations,  count  ten  was  a First 
Amendment  retaliation  claim  and  counts 
11  through  19  were  brought  under  the 
Federal  Tort  Claims  Act. 

The  district  court  dismissed  13  of  the 
19  counts, which  Bistrian  did  not  challenge. 
Moreover,  he  streamlined  the  case  on  ap- 
peal by  reducing  his  claims  to  five  counts 
involving  13  defendants. That  left  the  Third 
Circuit  to  consider  four  Fifth  Amendment 
claims  - two  for  failure  to  protect,  one 
for  punitive  detention  and  one  for  proce- 
dural due  process  violations  - plus  the  First 
Amendment  retaliation  claim. 

Bistrian,  a federal  pretrial  detainee, 
became  an  orderly  while  held  in  the  SHU 
at  FDC  Philadelphia  from  January  to  De- 
cember 2006.  Another  SHU  prisoner,  Steve 
Northington,  asked  Bistrian  to  pass  notes  to 
fellow  prisoner  Kaboni  Savage.  Northing- 
ton  and  Savage  were  gang  members  with 
violent  criminal  histories. 

Bistrian  agreed  to  pass  the  notes  but 
later  advised  Lt.  J.A.  Gibbs  and  Senior 
Officers  Bowns,Jezior  and  Bergos  that  he 
had  done  so.  They  consulted  with  the  FBI, 
which  expressed  an  interest  in  the  notes 
because  Northington  and  Savage  were 
defendants  in  an  ongoing  drug  gang  pros- 
ecution that  involved  “substantial  witness 
intimidation,  death  threats  to  witnesses  and 
law  enforcement,  and  a firebombing  that 
killed  six  family  members  of  the  Govern- 
ment’s chief  cooperating  witness.” 

Over  the  next  few  weeks,  Bistrian 
continued  to  pass  notes  between  North- 
ington, Savage  and  other  prisoners.  He 
took  each  note  to  the  Special  Investiga- 
tive Services  Office  at  FDC  Philadelphia, 


where  they  were  reviewed,  copied  and 
sometimes  forwarded  to  the  FBI.  On  one 
occasion,  however,  the  photocopy  of  a note 
was  erroneously  placed  in  an  envelope  and 
delivered  instead  of  the  original  note.  And 
on  several  occasions  the  notes  were  not 
returned  to  Bistrian,  so  he  was  unable  to 
deliver  them. 

Those  incidents  led  Northington  and 
other  prisoners  to  believe  that  Bistrian 
was  cooperating  with  prison  officials,  and 
they  repeatedly  threatened  him.  Bistrian 
informed  the  defendants  about  the  threats 
both  verbally  and  in  writing,  but  they  failed 
to  ensure  his  safety.  On  June  30,  2006, 
Bistrian  was  attacked  by  Northington  and 
other  prisoners  in  the  SHU’s  recreation 
yard.  By  the  time  that  guards  intervened, 
Bistrian  had  a dislocated  left  shoulder, 
broken  teeth  and  multiple  contusions  to  his 
head  and  face  that  required  sutures. 

He  was  again  attacked  on  the  rec- 
reation yard  on  October  12,  2006  by  a 
prisoner  wielding  a razor-type  weapon,  and 
required  52  sutures  for  cuts  to  his  face  and 
body.  That  attack  apparently  was  unrelated 
to  the  note-copying  scheme. 

Bistrian  filed  suit  in  federal  court  in 
June  2008.  The  district  court  granted  in 
part  and  denied  in  part  the  defendants’ 
motion  to  dismiss,  which  argued  that 
Bistrian  had  “failed  to  exhaust  his  admin- 
istrative remedies,  that  his  claims  were 
untimely,  and  that  he  failed  to  allege  suf- 
ficient facts  to  state  claims  that  overcome 
their  entitlement  to  qualified  immunity.” 
The  defendants  appealed  the  court’s  refusal 
to  dismiss  the  six  remaining  counts  in 
Bistrian’s  complaint. 

Addressing  the  pleading  standard,  the 
Third  Circuit  quoted  Ashcroft  v.  Iqbal , 556 
U.S.  662  (2009)  [PIN,  July  2009,  p.  1 8]:  “To 
survive  a motion  to  dismiss,  a complaint 
must  contain  sufficient  factual  matter,  ac- 
cepted as  true,  to  state  a claim  to  relief  that 
is  plausible  on  its  face.  A claim  has  facial 
plausibility  when  the  plaintiff  pleads  factual 
content  that  allows  the  court  to  draw  the 
reasonable  inference  that  the  defendant  is 
liable  for  the  misconduct  alleged.” 

The  Court  of  Appeals  rejected  the 
defendants’  argument  that  “[prison]  offi- 
cials can  better  protect  inmates  when  they 
are  in  the  SHU  rather  than  the  general 
population,”  and  thus  placing  an  informant 
in  the  SHU  shielded  them  from  liability. 


The  appellate  court  held  that  the  basis  of 
a failure-to-protect  claim  can  be  formed 
where  officials  are  deliberately  indifferent 
to  a particular  risk  an  informant  faces  in 
the  SHU. 

The  Third  Circuit  found  it  was  reason- 
able to  infer  that  the  defendants’ familiarity 
with  the  note-copying  scheme,  Northing- 
ton’s  known  history  of  violence  and  the 
threats  made  to  Bistrian  meant  they  were 
aware  he  was  at  risk.  Bistrian  suffered  harm 
when  the  defendants  failed  to  act  on  that 
risk,  and  he  pleaded  causation  because  he 
was  attacked  by  other  prisoners  “because 
he  cooperated  with  prison  officials,  not  for 
some  other  reason.” 

While  the  appellate  court  held  that 
Bistrian’s  first  failure-to-protect  claim 
should  proceed,  it  found  his  claim  related 
to  the  second  SHU  attack  should  not. That 
claim  was  based  upon  a speculative  risk  of 
placing  Bistrian  in  an  area  with  a prisoner 
with  a history  of  violent  assaults.  The  second 
attack  had  occurred  for  unknown  reasons 
and,  according  to  the  Court  of  Appeals,  was 
apparently  “unprovoked,  inexplicable,  and 
unrelated  to  [Bistrian’s]  participation  in  the 
note-copying  operation.” 

The  appellate  court  allowed  Bistrian’s 
deliberate  indifference  claim  against  Senior 
Officer  Jezior  to  proceed,  based  upon  allega- 
tions that  Jezior  had  delaying  intervening 
to  stop  the  first  SHU  attack  until  other 
guards  arrived.  Bistrian’s  claim  related  to 
punitive  SHU  detention  for  a total  of  447 
days  also  was  allowed  to  proceed,  as  was 
his  procedural  due  process  claim  related 
to  his  placement  and  continued  detention 
in  the  SHU.  Finally,  the  Court  of  Appeals 
held  that  Bistrian’s  First  Amendment  re- 
taliation claim  could  proceed,  in  which  he 
alleged  that  he  was  returned  to  the  SHU 
after  his  attorney  challenged  his  previous 
SHU  placements. 

The  district  court’s  ruling  on  the  de- 
fendants’ motion  to  dismiss  was  therefore 
affirmed  in  part  and  reversed  in  part,  with 
the  Third  Circuit  dismissing  Bistrian’s 
claim  related  to  the  second  SHU  assault 
while  allowing  his  remaining  four  claims 
to  proceed.  See:  Bistrian  v.  Levi,  696  F.3d 
352  (3d  Cir.  2012). 

The  case  remains  pending  before  the 
district  court  on  remand,  with  a settle- 
ment conference  scheduled  for  September 
4, 2013.  P 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  PTograms  $49.95 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 

The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arnved1  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 
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Third  Circuit  Discusses  FRCP  17(c)  Guardian  Appointment; 
Evidence  of  Incompetency  Requires  Sua  Sponte  Inquiry 


The  Third  Circuit  Court  of  Appeals 
has  held  that  “a  court  is  not  required  to 
conduct  a sua  sponte  determination  wheth- 
er an  unrepresented  litigant  is  incompetent 
unless  there  is  some  verifiable  evidence  of 
incompetence.” 

Federal  Rule  of  Civil  Procedure 
(FRCP)  17(c)  requires  the  appointment  of 
a guardian  ad  litem  to  protect  an  incompe- 
tent, unrepresented  litigant.  However,  few 
courts  have  considered  the  issue.  FRCP 
17(c)  sets  forth  a duty  of  inquiry  but  the 
factors  that  trigger  that  duty  are  unclear. 

Pennsylvania  prisoner  Kevin  Powell 
filed  a federal  lawsuit  in  December  2007. 
He  was  granted  numerous  extensions  of 
time  and  filed  ten  motions  for  appoint- 
ment of  counsel,  citing  “his  rudimentary 
education  and  his  difficulties  obtaining  legal 
assistance  while  in  prison.” 

Powell  was  charged  with  threatening 
the  President  while  the  case  was  pending, 
and  the  district  court  over  his  criminal 
case  ordered  him  to  be  sent  to  a psychiatric 
facility  for  four  months.  A court- appointed 
psychiatrist  found  Powell  delusional,  unable 
to  control  his  conduct  and  of  “somewhat 
limited  cognitive  abilities. ’’The  psychiatrist 
also  stated  that  Powell’s  “persistent  serious 
mental  illness ...  chronically  alters  his  reality 
and  his  ability  to  conduct  himself  within  the 
confines  of  the  law.”  As  a result,  the  criminal 
court  granted  the  government’s  motion  to 
dismiss  the  indictment. 

When  Powell  was  sent  to  the  psychi- 
atric hospital,  he  sought  additional  time 
to  respond  to  the  defendant’s  motion  for 
summary  judgment  in  his  civil  case.  The 
district  court  denied  the  motion  and  said 
no  further  extensions  would  be  granted. 
Powell  did  not  respond  to  the  summary 
judgment  motion. 

The  district  court  noted  the  criminal 
court’s  rulings  and  its  own  concerns  about 
Powell’s  competence.  While  declaring  that 
it  preferred  to  appoint  counsel,  the  court 
did  not  do  so  because  “it  is  difficult  to  find 
counsel  willing  to  represent  prisoners  in 
civil  rights  cases. ’’Without  considering  the 
appointment  of  a guardian  ad  litem  under 
FRCP  17(c),  the  court  then  granted  sum- 
mary judgment  to  the  defendant. 

In  a separate  case,  Delaware  prisoner 
Detlef  F.  Hartmann  filed  a federal  lawsuit 


and  submitted  eight  motions  for  appoint- 
ment of  counsel,  asserting  unspecified 
“mental  disabilities”  and  “limited  access 
to  legal  materials.”  He  also  submitted  a 
psychiatrist’s  letter  indicating  that  he  was 
being  treated  “for  Major  Depression  and 
Attention  Deficit  Disorder.”  The  doctor 
opined  that  Hartmann  was  not  “compe- 
tent ...  to  represent  himself  in  court,”  and 
recommended  appointment  of  counsel.The 
district  court  did  not  appoint  an  attorney 
or  explicitly  discuss  its  obligations  under 
FRCP  17(c),  and  subsequently  granted 
summary  judgment  to  the  defendants. 

The  Third  Circuit  consolidated  the  cases 
on  appeal  to  “decide  whether  the  District 
Courts  erred  in  failing  to  sua  sponte  inquire 
whether  Powell  or  Hartmann  were  incom- 
petent under  Federal  Rule  of  Civil  Procedure 
17(c)(2)  or  in  declining  to  appoint  counsel 
or  some  representative  for  them.” 

Noting  that  “the  federal  courts  are 
flooded  with  pro  se  litigants  with  fanciful 
notions  of  their  rights  and  deprivations,” 
the  appellate  court  agreed  with  the  Second 


They  screamed  from  their  dilapi- 
dated  cells  as  a scorching  fire  swept 
through  the  prison  where  they  were  held. 
But  the  cries  of  prisoners  burning  alive  inside 
the  overcrowded  Comayagua  National  Peni- 
tentiary in  Honduras  on  February  14, 2012 
were  met  by  gunshots  fired  by  guards  trying 
to  prevent  their  escape  from  the  inferno. 

“There  was  no  mechanism  to  extinguish 
fires,  no  evacuation  plan.  The  firefighters 
were  not  allowed  to  get  there  quickly  and 
the  guards,  instead  of  acting  appropriately, 
only  fired  shots  in  the  air,  supposedly  be- 
cause that  is  the  established  procedure  in 
case  of  escapes,”  said  prosecutor  German 
Enamorado. 

The  final  body  count  totaled  362  - 
mostly  prisoners,  but  also  family  members 
participating  in  conjugal  visits  and  a woman 
who  was  inside  the  facility  illegally.  Many 
bodies  were  burned  beyond  recognition; 
other  victims  died  due  to  smoke  inhalation. 
The  Comayagua  blaze  was  the  world’s  worst 
prison  fire  in  a century. 


Circuit’s  decision  in  Ferrelli  v.  River  Manor 
Health  Care  Center , 323  F.3d  196  (2d  Cir. 
2003),  cert,  denied  and  the  Fourth  Circuit’s 
holding  in  Hudnall v.  Selhier,  800  F.2d  377 
(4th  Cir.  1986),  cert,  denied,  concluding 
that  “a  court  is  not  required  to  conduct 
a sua  sponte  determination  whether  an 
unrepresented  litigant  is  incompetent  un- 
less there  is  some  verifiable  evidence  of 
incompetence.” 

Given  the  extensive  evidence  of  Pow- 
ell’s incompetence,  the  Court  of  Appeals 
directed  the  district  court  “to  appoint  a 
representative  or  counsel  to  proceed  with 
the  case”  following  remand.  Although 
“the  evidence  of  incompetency”  was  not  as 
strong  with  respect  to  Hartmann,  the  Third 
Circuit  held  “that  the  district  court  abused 
its  discretion  in  failing  to  at  least  consider 
the  possible  application  of  Rule  17(c),” 
and  ordered  the  lower  court  to  determine, 
on  remand,  whether  Hartmann  was  com- 
petent within  the  meaning  of  Rule  17(c). 
See:  Powell  v.  Symons,  680  F.3d  301  (3d 
Cir.  2012).  P 


Investigators  initially  speculated  that 
the  fire  was  started  either  by  a prisoner  who 
set  his  mattress  alight  or  by  a short  circuit  in 
the  facility’s  electrical  system.  Some  prison- 
ers and  their  families,  however,  said  the  fire 
was  neither  an  accident  nor  the  work  of  an 
individual,  telling  reporters  they  thought  it 
was  to  facilitate  an  escape  by  members  of 
Mara  Salvatrucha  (MS-13),  one  of  Hon- 
duras’ most  violent  gangs. 

But  no  matter  the  origin  of  the  fire,  the 
underlying  cause  of  so  many  deaths  was  the 
prison  itself. 

Like  the  rest  of  Honduras’  24  prisons, 
the  Comayagua  facility  - about  55  miles 
north  of  the  capital  Tegucigalpa  - was 
overcrowded  and  in  disrepair.  Honduras’ 
prison  population  of  around  12,000  is  more 
than  60%  over  capacity,  and  Comayagua 
held  more  than  double  its  capacity  of  400 
prisoners  at  the  time  of  the  fire.  About  half 
of  the  prisoners  at  the  facility  had  not  been 
convicted  and  were  awaiting  trial. 

One  prisoner  who  died  in  the  blaze, 
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Nelson  Avila-Lopez,  20,  was  just  16  when 
he  fled  Honduras  to  avoid  being  recruited 
into  a gang.  He  crossed  into  the  U.S.  and 
was  living  in  Los  Angeles  until  he  was 
wrongly  deported  in  October  2011. 

According  to  U.S.  officials,  Avila- 
Lopez  was  granted  an  automatic  stay  to 
argue  for  permanent  residency  but  was 
returned  to  Honduras  by  Immigration  and 
Customs  Enforcement  (ICE), which  said  in 
a statement  that  his  deportation  was  likely 
the  result  of  miscommunication  between 
ICE  and  the  immigration  court. 

The  prisoners  at  Comayagua  died  when 
some  of  the  guards  fled  during  the  fire  and 
others  delayed  in  releasing  them  from  their 
cells.  Prisoner  Marco  Antonio  Bonilla  found 
a set  of  keys  and  freed  hundreds  of  fellow 
prisoners.  It  reportedly  took  up  to  40  minutes 
for  firefighters  to  respond;  some  of  the  prison- 
ers who  escaped  the  blaze  did  so  by  breaking 
through  a roof  and  jumping  to  safety. 

“We  couldn’t  get  them  out  because  we 
didn’t  have  the  keys  and  couldn’t  find  the 
guards  who  had  them,”  stated  Comayagua 
fire  department  spokesman  Josue  Garcia. 

In  the  aftermath  of  the  fire,  prisoners’ 
family  members  gathered  at  the  facility 
while  lists  of  the  names  of  the  dead  were 
read;  some  tried  to  force  their  way  into  the 
prison  to  reclaim  the  remains  of  their  loved 
ones  and  were  repulsed  by  police  officers 
who  used  tear  gas. 

Amid  calls  from  human  rights  groups 
and  the  United  Nations  for  an  inquiry  into 
the  cause  of  the  Comayagua  fire,  Honduran 
President  Porfirio  Lobo  suspended  several 
top  prison  officials.  Political  opposition 
parties  blamed  the  incident  on  “criminal 
negligence.” 

“We  are  going  to  review  the  conditions 
in  all  the  penitentiary  centers  to  see  how  we 
can  improve  the  overcrowding  conditions 
that  exist  in  many  of  our  prisons,”  Lobos 
stated. 

As  of  February  2013,  the  one-year  an- 


niversary of  the  conflagration,  no  criminal 
charges  had  been  filed,  the  investigation 
into  the  blaze  remained  open  and  the  prison 
was  being  rebuilt.  According  to  a review  by 
the  Honduran  Office  of  Human  Rights, 
there  was  “no  evidence  of  criminality  in  the 
origin  of  the  fire.” 

Bonilla,  the  prisoner  who  had  released 
other  prisoners  from  their  cells,  thereby  sav- 
ing their  lives,  was  promised  a presidential 


PARRIS  GlENDENING,  WHO  SERVED 
as  Maryland’s  governor  from  1995 
through  2002,  has  acknowledged,  around  a 
decade  later,  the  role  that  politics  played  in 
his  adoption  of  a “life  means  life”policy  that 
effectively  ended  early  release  for  prisoners 
sentenced  to  life  with  parole.  [See:  PLN, 
June  1996,  p.7]. 

In  an  e-mail  and  interview  with  7 he 
Baltimore  Sun,  Glendening,  a Democrat, 
expressed  a measure  of  regret  over  his  lifer 
policy,  at  least  to  the  extent  that  he  had  “made 
it  absolute.”  Glendening  explained  that  the 
perception  among  legislators  and  the  public 
at  the  time  was  that  criminals  sentenced  to 
life  or  long  terms  of  incarceration  were  being 
released  after  serving  only  a few  years,  and 
then  threatening  the  same  people  they  had 
originally  victimized.  He  acknowledged, 
however,  there  was  little  hard  evidence  that 
that  had  actually  occurred. 

Glendening’s  comments  came  in 
response  to  an  editorial  supporting  a mea- 
sure to  take  the  governor  - and  politics 
- out  of  the  parole  process,  leaving  such 
decisions  to  the  Maryland  Parole  Com- 
mission. Maryland  is  one  of  three  states 
where  the  governor  can  overturn  parole 
recommendations  for  lifers.  Glendening 
indicated  he  would  “not  have  a problem” 
with  such  a change  in  state  law.  “Bottom 


pardon.  However,  Honduran  law  did  not 
permit  commutation  of  his  murder  convic- 
tion and  he  remains  incarcerated. 

The  Comayagua  fire  was  the  third  fatal 
prison  fire  in  Honduras  since  2003.  [See: 
PLN,  Jan.  2005,p.8].H 

Sources:  Associated  Press,  Reuters,  AFP,  Mc- 
Clatchy Newspapers,  www.msnbc.com,  CNN, 
New  York  Times 


line,  you  are  correct  that  the  parole  system 
must  be  reformed  and  made  far  less  politi- 
cal,” he  said. 

The  former  governor  also  stated  that 
his  views  on  the  death  penalty  had  changed 
over  the  years  and  he  now  “strongly  op- 
poses” capital  punishment,  viewing  it  as  a 
“terrible  vestige  of  a different  time  in  our 
history.”  Glendening,  who  oversaw  two  ex- 
ecutions as  governor,  ordered  a moratorium 
on  executions  in  May  2002  shortly  before 
leaving  office.  He  said  his  “life  means  life” 
policy  was  also  intended  to  promote  life 
without  parole  as  an  alternative  to  capital 
punishment. 

On  May  2,  2013,  current  Maryland 
Governor  Martin  O’Malley  signed  into  law 
a bill  that  repealed  the  state’s  death  penalty, 
though  the  bill  does  not  apply  to  prison- 
ers already  on  death  row.  [See:  PLN,  June 
2013,  p.44].  During  his  tenure,  Governor 
O’Malley  has  declined  to  grant  parole  to 
any  life-sentenced  prisoners  - a dismal 
track  record  that  he  should  reconsider  given 
Glendening’s  comments  on  that  issue. 

Source:  The  Baltimore  Sun 
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Former  Mississippi  Mayor  Sent  to  Prison 


A FEDERAL  JUDGE  IN  MISSISSIPPI  HAS 

sentenced  William  Grady  Sims,  61,  the 
former  mayor  of  Walnut  Grove  who  also 
served  as  warden  of  a privately-operated 
correctional  facility,  to  7 months  in  federal 
prison  for  telling  a prisoner  to  lie  to  inves- 
tigators about  a sexual  encounter. 

Sims  served  as  mayor  of  Walnut  Grove, 
population  of  about  1 ,900,  on  a part-time  basis 
from  his  1981  election  until  his  forced  resigna- 
tion upon  pleading  guilty  to  federal  charges. 
The  February  14, 2012  plea  bargain  bars  Sims 
from  ever  holding  public  office  again. 

His  plea  to  a charge  of  witness  in- 
timidation also  resulted  in  the  dismissal 
of  a sexual  assault  charge  stemming  from 
when  Sims  was  employed  as  warden  of  the 
Walnut  Grove  Transition  Center,  which 
was  operated  by  private  prison  firm  GEO 
Group  at  the  time. 

On  or  about  November  26, 2009,  Sims 
took  a female  prisoner  at  the  facility  to  a hotel 
in  the  nearby  town  of  Carthage  and  had  sex 
with  her.  The  woman’s  name  was  not  revealed; 
Sims  was  secretly  recorded  in  March  2010 
telling  her  “to  lie  to  investigators,”  which  led 
to  the  witness  intimidation  charge.  [See:  PLN, 
Aug.  2012,  p.45;  April  2012,  p.l]. 

At  his  April  24, 2012  sentencing  hear- 
ing, Sims  informed  the  district  court  that  he 
had  lost  his  j’ob  as  mayor  and  his  personal 
vending  business,  and  had  “suffered  shame 
and  disgrace.” 

“I  am  ashamed  and  sorrowful  to  be 
here  ...  I have  been  a Christian  for  many 
years  and  I fell  away  from  God,”  he  told 
the  court. 

In  asking  for  mercy,  his  attorney,  Chris 
Collins,  said  there  are  times  when  “it  j’ust 
takes  a moment  of  being  selfish  or  self- 
gratifying  to  lose  everything.  He’s  lost  a 
lot  already.” 

“Sometimes  good  men  and  good 
people  do  bad  things,”  federal  judge  David 
Bramlette  acknowledged.  Still,  he  noted 
that  “the  truth  is  always  the  best  resolution, 
no  matter  how  bitter  the  truth  may  be.” 

In  addition  to  7 months  in  prison,  Sims 
was  ordered  to  serve  six  months  on  house  arrest 
followed  by  two  years  of  supervised  release. 

“Those  who  hold  public  office  have  a 
duty  to  serve  with  integrity.  The  Depart- 
ment of  Justice  will  continue  to  prosecute 
those  who  choose  to  violate  the  public 
trust  by  putting  their  personal  interests 
ahead  of  the  public’s  interest,”  stated  U.  S. 


Attorney  Gregory  K.  Davis. 

Meanwhile,  the  Mississippi  Office  of 
the  State  Auditor  said  Sims  had  not  paid 
more  than  131,500  for  using  city  employees 
and  city  equipment  to  perform  work  at  the 


The  Seventh  Circuit  Court  of  Ap- 
peals has  held  that  a lower  court  erred  in 
dismissing  an  Illinois  prisoner’s  excessive  force, 
deliberate  indifference  and  retaliation  claims. 

On  May  16,  2009,  an  unidentified 
Stateville  Correctional  Center  guard  fired 
two  rounds  from  a 12 -gauge  shotgun  to 
break  up  a fight  between  two  unarmed 
prisoners. 

Raul  C.  Gomez,  his  cellmate  and 
another  prisoner  were  not  involved  in  the  al- 
tercation but  were  hit  with  shotgun  pellets. 

Gomez  was  struck  in  the  right  upper 
arm,  causing  bruising  and  bleeding.  Shortly 
after  the  incident,  a medical  technician 
(MT)  examined  the  wound  and  asked  to 
treat  Gomez  in  the  infirmary.  The  prison 
was  on  lockdown,  however,  and  guards 
refused  to  move  Gomez  so  he  could  receive 
medical  treatment. 

The  MT  said  she  would  bring  Gomez 
some  medical  supplies,  but  never  returned. 
Eight  hours  later,  Gomez  saw  the  MT  again 
and  asked  about  the  medical  supplies.  She 
said  she  wanted  to  help  him  but  security 
staff  did  not  want  to  document  any  prisoner 
medical  treatment  for  gunshot  wounds. 
When  Gomez  asked  for  her  name,  she 
laughed  and  walked  away,  according  to  an 
emergency  grievance  that  he  filed. 

Gomez  washed  the  wound  himself  and 
removed  a small  piece  of  metal  from  his 
arm.  He  wrapped  the  wound  with  a torn 
piece  of  bed  sheet. 

Four  days  later,  Gomez  was  finally 
given  a tetanus  shot  and  his  wound  was 
photographed,  cleaned  and  bandaged.  His 
arm  was  X-rayed  two  days  later. 

An  internal  affairs  (IA)  investigator 
tried  to  intimidate  Gomez  into  dropping 
his  grievance.  He  searched  Gomez’s  cell 
and  took  the  shirt  he  was  wearing  when 
he  was  shot.  The  investigator  claimed 
the  hole  in  the  shirt  was  not  caused  by  a 
shotgun  pellet.  Gomez  refused  to  submit 
to  a polygraph  unless  the  MT  and  guard 


Walnut  Grove  facility  and  on  other  private 
property. 

Sources:  The  Clarion  Ledger,  Associated  Press, 
U.S.  Attorney's  press  release  (April 24,  2012) 


also  were  polygraphed. 

The  IA  investigator  threatened  to 
transfer  Gomez  to  Menard  Correctional 
Center,  where  he  had  known  enemies. 
One  day  before  the  transfer,  Gomez  told 
a different  IA  investigator  that  he  would 
not  pursue  his  grievance  or  file  a lawsuit  if 
he  could  stay  at  Stateville.  The  investigator 
said  it  was  “too  late,”  and  Gomez  was  sent 
to  Menard.  Prison  officials  denied  Gomez’s 
grievance  in  July  2009. 

On  March  15, 2011,  Gomez  filed  suit 
in  federal  court  alleging  excessive  force,  de- 
liberate indifference  and  retaliation  claims. 
The  district  court  appointed  William  A. 
Barnett,  Jr.  to  represent  Gomez. 

But  on  August  8, 2011,  “Barnett  filed 
a motion  to  withdraw  as  Gomez’s  attorney 
...  Barnett  stated  that  he  had  withdrawn 
from  the  active  practice  of  law  and  would 
withdraw  from  the  trial  bar  of  the  district 
court  once  relieved  of  his  appointment  as 
Gomez’s  attorney.” 

Barnett  went  even  further,  though, 
informing  the  court  that  “Plaintiff’s  claims 
are  not  warranted  under  existing  law  and 
cannot  be  supported  by  good  faith  argu- 
ment for  extension,  modification  or  reversal 
of  existing  law.”  He  claimed  “the  statute  of 
limitations  ran  on  May  16, 2011,”  and  the 
MT  and  the  guard  who  fired  the  shotgun 
could  not  be  identified. 

The  district  court  allowed  Barnett  to 
withdraw  and  dismissed  Gomez’s  com- 
plaint based  upon  Barnett’s  representations. 
Gomez  appealed. 

The  Seventh  Circuit  reversed,  first 
finding  that  the  district  court  had  prema- 
turely dismissed  Gomez’s  excessive  force 
claim  because  it  “failed  to  recognize  that 
‘the  limitations  period  is  tolled  while  a pris- 
oner completes  the  administrative  grievance 
process,”’  citing  Walker  v.  Sheahaji,  526 
F.3d  973, 978  (7th  Cir.  2008),  and  because 
it  could  be  inferred  from  Gomez’s  factual 
allegations  “that  the  unidentified  officer 
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acted  maliciously  in  using  deadly  force 
against  inmates  who  were  not  involved  in 
the  ongoing  altercation.” 

The  appellate  court  also  held  “that,  at 
this  early  stage  in  the  proceedings,  Gomez’s 


complaint  asserts  sufficient  factual  allega- 
tions to  state”  a deliberate  indifference 
claim.  Although  the  district  court  did  not 
address  Gomez’s  retaliation  claim,  the  Sev- 
enth Circuit  found  that  his  complaint  stated 


a cognizable  claim  in  that  regard,  too. 

The  case  was  therefore  remanded  to  the 
district  court  for  further  proceedings,  where 
it  remains  pending.  See:  Gomez  v.  Randle, 
680  F.3d  859  (7th  Cir.  2012). 


South  Dakota  Non-profits  Lose  Cheap  Prison  Labor 


Many  states  have  gotten  the  mes- 
sage  that  there  are  viable  alternatives 
to  incarceration  that  cost  less  and  are  equally 
effective  in  terms  of  reducing  crime  rates,  but 
some  non-profits  like  the  Salvation  Army  are 
suffering  because  declining  prison  populations 
mean  fewer  low-or- no-cost  prisoner  workers. 

Most  state  DOCs  have  work  release 
programs  whereby  low-security  prisoners 
are  released  during  the  day  for  job  assign- 
ments outside  the  facility,  and  then  return 
in  the  evening;  most  prisons  also  provide 
work  crews  for  local  communities. 

Prison  Legal  News  has  previously  re- 
ported on  companies  objecting  to  the  use 
of  prisoner  labor  to  produce  goods  and 
services,  as  prisons  enjoy  an  unfair  advan- 
tage by  paying  low  wages  and  providing 


by  Derek  Gilna 

no  benefits  to  prisoner  workers.  [See,  e.g., 
PLN,  March  2013,  p.14;  Feb.  2012,  p.38; 
May  2012,  p.l;  March  2010,  p.l]. 

However,  declines  in  prison  populations 
have  negatively  impacted  non-profit  organi- 
zations that  rely  on  low-cost  prisoner  labor. 

For  example,  in  the  northern  Great 
Plains,  oil- related  jobs  have  absorbed  many 
formerly  unemployed  or  under-employed 
workers,  creating  a labor  shortage  that  non- 
profits are  hard  pressed  to  deal  with. 

According  to  Sioux  Falls,  South  Da- 
kota Major  Betty  Bender,  “Normally,  in 
the  [Salvation  Army]  thrift  store,  we  would 
have  seven  inmates  and  today  we  have  three, 
and  some  days  with  one.  I think  a few  days 
without  any,  when  we’re  not  able  to  get  any, 
which  is  really  hard  for  the  thrift  store.  We 


kind  of  depend  upon  these  workers  to  sort 
and  hang  [clothes],  with  the  truck,  and 
move  things  around.” 

The  South  Dakota  Department  of  Cor- 
rections recently  sent  letters  to  non-profits  in 
the  Sioux  Falls  area,  informing  them  about  a 
shortage  of  prisoner  workers.  In  addition  to 
the  Salvation  Army,  other  affected  organiza- 
tions include  the  Feeding  South  Dakota  Food 
Bank,  Habitat  for  Humanity,  Humane  Soci- 
ety, Furniture  Mission  and  Hope  Haven. 

Apparently,  non-profits  that  have  come 
to  depend  on  free  or  low-cost  prisoner  la- 
bor will  have  to  start  competing  for  more 
expensive  freeworld  workers, just  like  other 
businesses. 

Source:  www.kfsy.com 
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Arizona:  Approximately  400  prisoners 
were  involved  in  a March  3,2013  fight  that 
resulted  in  a lockdown  at  the  Arizona  State 
Prison  Complex-Tucson.  Guards  quickly 
responded  to  stop  the  mass  brawl  in  the 
Whetstone  Unit,  according  to  Arizona 
DOC  spokesman  Bill  Lamoreaux.  Two 
staff  members  suffered  minor  injuries  and 
5 prisoners  were  reportedly  transported  to 
local  hospitals. 

Australia:  An  infection  and  immu- 
nity study  by  researchers  from  the  Kirby 
Institute  at  the  University  of  New  South 
Wales  examined  a practice  performed  by 
prisoners  that  involves  the  placement  of 
foreign  objects  under  the  skin  of  their 
penises.  A survey  revealed  that  almost  6% 
of  male  prisoners  in  Queensland  and  New 
South  Wales  correctional  facilities  had  pe- 
nile implants  - made  of  melted  toothpaste 
caps,  buttons,  dice  and  even  deodorant 
roller  balls.  The  study,  published  in  January 
2013,  concluded  that  “Penile  implants  ap- 
pear to  be  fairly  common  among  prisoners 
and  are  associated  with  risky  sexual  and 
drug  use  practices.  As  most  of  these  penile 
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implants  are  inserted  in  prison,  these  men 
are  at  risk  of  blood  borne  viruses  and  wound 
infection.” 

California:  Tickets  to  an  LA  Kings 
hockey  game,  gift  certificates  for  spas  and 
restaurants,  introductions  to  women  and 
VIP  treatment  at  local  cafes  were  just 
some  of  the  bribes  that  led  to  the  February 
7, 2013  arrest  of  Orange  County  Sheriff’s 
Deputy  David  Lloyd  Cass.  Cass,  38,  is 
accused  of  developing  a relationship  with 
prisoner  Stephenson  Choi  Kim,  a violent 
offender  sentenced  to  life  plus  255  years, 
and  accepting  bribes  to  allow  Kim’s  wife  to 
enter  the  Orange  Countyjail  without  being 
searched  in  order  to  smuggle  contraband 
and  engage  in  sex  acts. 

California:  On  February  19,2013,  at- 
torney Erubey  Lopez  spent  four  hours  in  a 
San  Diego-area  jail  after  being  locked  in  a 
holding  cell  and  forgotten  by  jail  staff  while 
trying  to  visit  a client.  Lopez  attempted  to 
use  an  intercom  to  call  for  help,  but  later 
learned  that  it  had  been  broken  for  eight 
months.  He  then  began  screaming  and 
pounding  on  the  cell  door.  “[What]  if  I was 
unhealthy  ...  had  a 
heart  attack?  What 
if  I had  diabetes  and 
had  a sugar  issue?” 
Lopez  asked.  “If  they 
hadn’t  heard  me  with 
the  screaming  and 
banging ...  there  was 
no  other  way  they 
were  going  to  hear 
me. 

Colorado:  For- 
mer police  officer 
Josh  Carrier  was  sen- 


tenced on  February  22,2013  to  70  years  to 
life  after  being  convicted  of  more  than  100 
counts  involving  child  sex  crimes.  He  had 
pleaded  guilty  in  October  2012  to  sexual 
assault  on  a child,  enticement  of  a child 
and  unlawful  sexual  contact.  Additionally, 
he  was  found  guilty  in  an  earlier  trial  of 
more  than  20  counts  of  child  exploitation 
and  pornography.  Carrier  was  a resource 
officer  and  volunteer  wrestling  coach  at  a 
Colorado  Springs  middle  school. 

Colorado:  Suzette  Parsons  was  sen- 
tenced in  March  2013  to  a year  and  a day  in 
federal  prison  plus  three  years  of  supervised 
release  after  pleading  guilty  to  bribery  of  a 
public  official.  Investigators  said  that  over 
a three-month  period,  Parsons  received 
more  than  $14,000  in  bribes  for  smuggling 
tobacco  and  synthetic  marijuana  to  prison- 
ers at  the  Federal  Correctional  Institution 
in  Florence,  where  she  had  worked  as  a 
library  technician  before  resigning  in  Au- 
gust 2011. 

Florida:  Sgt.  Angeleatha  L.  Chestnut, 
47,  a Miami-Dade  corrections  officer,  was 
arrested  in  February  2013  and  charged  with 
attempted  second-degree  murder  and  ag- 
gravated battery  after  shooting  her  husband, 
Daryle,  during  a heated  argument.  The 
couple  was  reportedly  arguing  about  Daryle 
staying  out  late  at  night  when  Chestnut 
fired  a handgun,  striking  him  in  the  left- 
upper  shoulder  and  leaving  him  in  critical 
but  stable  condition.  Chestnut,  employed 
in  the  Miami-Dade  Corrections  Depart- 
ment’s internal  affairs  unit,  was  released  on 
$20,000  bond. 

Florida:  A former  Charlotte  County 
Jail  guard,  Janeene  Lea  Jones,  49,  was 
dubbed  the  “Black  Widow”  after  she  tried 
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to  hire  an  undercover  detective  to  kill  her 
current  husband  and  a tenant  for  $8,000. 
She  was  arrested  on  February  25, 2013  and 
charged  with  two  counts  of  solicitation  to 
commit  murder.  Sarasota  police  received 
tips  that  Janeene’s  third  husband,  Max 
Jones,  had  died  under  mysterious  circum- 
stances in  2011,  and  are  now  investigating 
that  death.  Her  previous  husbands,  Albert 
Campbell  and  Phillip  Wallace,  could  not 
be  reached  for  comment.  Janeene  had  been 
employed  at  the  Charlotte  County  Jail  in 
the  late  1990s  before  resigning  amid  allega- 
tions that  she  was  having  an  inappropriate 
relationship  with  a prisoner. 

Florida:  Robin  Pagoria,  a former  Polk 
County  jail  guard,  had  a “deep  dark  secret.” 
In  February  2013,  a judge  sentenced  her 
to  20  years  in  prison  followed  by  20  years 
of  probation  for  her  role  in  sexually  abus- 
ing children.  “She  was  into  the  dominant, 
submissive  fetish,  and  the  spanking  fetish,” 
stated  SherifF Gradyjudd.  Investigators  said 
she  stripped  two  children  naked,  tied  them 
up  and  spanked  them  on  camera.  Pagoria 
was  allegedly  acting  on  the  orders  of  her 
online  Australian  boyfriend,  Christopher 
Lobban,  who  has  been  arrested  and  is  cur- 
rently fighting  extradition  to  the  U.S. 

Georgia:  On  February  12,2013,  Atlan- 
ta area  police  sergeants  Victor  Middlebrook 
and  Andrew  Monroe  were  arrested  as  part 
of  a group  of  officers  that  served  as  body- 
guards during  staged  drug  deals,  according 
to  federal  agents.  ATF  investigators  said  the 
dirty  cops  used  their  uniforms  and  patrol 
cars  to  ensure  the  drug  dealers  would  not 


be  robbed  by  other  criminals  or  come  under 
police  scrutiny.  Five  civilians  were  also  ar- 
rested in  the  sting  operation. 

Georgia:  Jeshon  Burden,  33,  was 
released  on  $2,613.50  bond  after  being 
charged  with  battery  and  violation  of  oath 
of  office.  The  Spalding  County  deputy,  an 
1 1-year  veteran  with  the  Sheriff’s  Office,  is 
accused  of  assaulting  a prisoner  in  the  book- 
ing area  of  the  Spalding  County  Detention 
Center  on  February  11,2013. 

Haiti:  The  latest  project  by  U.S.  nar- 
cotics agents  at  the  American  Embassy  in 
Haiti  is  prison-building.  According  to  a 
February  20,  2013  article  by  Black  Agenda 
Report,  the  U.S.  is  constructing  two  prisons 
for  the  island  nation  - one  for  men  and 
another  for  women  - at  a cost  of  $5-10 
million.  Although  government  officials 
said  the  project  is  a humanitarian  response 
to  violence,  overcrowding  and  disease  in 
Haiti’s  prisons,  the  U.S.  has  never  paid 
much  attention  to  international  standards 
and  the  American  criminal  justice  system  is 
a poor  model  to  export  to  other  countries. 

Illinois:  A rumor  concerning  a stolen 
telephone  personal  identification  number 
(PIN)  led  to  Shamikia  L.  Massie,  29,  fac- 
ing charges  for  assaulting  another  female 
prisoner  at  the  Racine  County  Jail.  Massie 
told  police  she  was  “so  mad  she  wasn’t  able 
to  control  herself ’’when  she  threw  a cup  of 
hot  coffee  into  the  other  woman’s  face  on 
February  17, 2013.  The  other  prisoner  had 
accused  Massie  of  making  phone  calls  using 
a third  prisoner’s  PIN. 

Illinois:  Walter  Unbehaun,  73,  had 


spent  most  of  his  adult  life  behind  bars 
and  “felt  more  comfortable  in  prison  than 
out,”  so  on  February  9,  2013,  he  walked 
into  a suburban  Chicago  bank,  lifted  his 
coat  to  reveal  a silver  revolver  and  left  with 
$4,178.  A post-arrest  interrogation  found 
that  Unbehaun  wanted  to  spend  the  rest  of 
his  life  in  prison  and  committed  the  robbery 
in  hopes  of  getting  caught.  If  convicted  he 
faces  up  to  20  years  - which,  given  his  age, 
would  likely  amount  to  a life  sentence. 

Maine:  The  NAACP  of  Portland  has 
met  with  prisoner  Renardo  Williams,  who 
was  assaulted  by  a guard  at  the  Maine 
State  Prison  after  questioning  why  black 
prisoners  were  treated  differently  than 
other  prisoners.  NAACP  chapter  president 
Rachel  Talbot  Ross  said  that  Williams,  who 
was  handcuffed  at  the  time  of  the  incident, 
did  nothing  to  provoke  the  beating  by 
Capt.  David  Cutler,  who  was  arrested  on 
February  20, 2013  and  faces  misdemeanor 
assault  charges. 

Massachusetts:  A former  Suffolk 
County  Sheriff’s  Department  corrections 
officer,  Paul  Mahan,  42,  has  been  charged 
with  workers’  compensation  fraud  and 
larceny  by  false  pretenses.  Mahan  collected 
tens  of  thousands  of  dollars  in  retirement, 
workers’  compensation  and  disability 
benefits  for  an  on-the-job  injury  while 
earning  unreported  income  by  operating  car 
dealerships  and  other  businesses.  Attorney 
General  Martha  Coakley  announced  the 
charges  on  February  20, 2013. 

Minnesota:  Federal  prisoners  Ira  L. 
Goodwin,  Michael  S.  Luedtke  and  Edward 
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M.  Robinson  have  been  indicted  for  a Feb- 
ruary 8,2013  ambush  attack  on  two  guards 
at  the  Sherburne  County  Jail,  which  rents 
the  majority  of  its  bed  space  to  the  federal 
government.  A chair  was  used  during  the 
assault  on  guards  Jesse  R Kipka  and  Jesse 
J.  Overlie,  and  Kipka  sufFered  a concus- 
sion when  he  was  hit  on  the  head  with  his 
own  can  of  pepper  spray.  Both  guards  were 
“extensively  bruised,”  said  U.S.  Attorney’s 
Office  spokeswoman  Jeanne  Cooney. 

Mississippi:  Robert  Kale  Johnson,  38, 
was  sentenced  to  15  months  in  prison  and 
3 years  of  supervised  release  on  February 
26, 2013  after  pleading  guilty  to  accepting  a 
$5,000  bribe  while  employed  as  a guard  at 
the  Yazoo  City  Federal  Correctional  Com- 
plex. “The  integrity  of  our  federal  prison 
system  depends  upon  the  honesty  and 


commitment  to  duty  of  correctional  person- 
nel,” noted  Special  Agent  in  Charge  T.M. 
Gulotta-Powers  with  the  Department  of 
Justice’s  Office  of  the  Inspector  General. 

New  Jersey:  Former  Trenton  State 
Prison  guard  Sterling  Duckett,  46,  received 
a 5-year  sentence  on  February  15, 2013  as 
part  of  a plea  deal  with  the  Mercer  County 
prosecutor’s  office;  he  was  initially  charged 
with  official  misconduct,  bribery  and 
contraband  smuggling.  Duckett’s  attorney 
said  the  14-year  corrections  veteran  was 
“manipulated”  by  prisoners  and  had  a lapse 
of  judgment  when  he  smuggled  cell  phones, 
drugs  and  escape  tools  into  the  prison. 
Duckett,  who  had  no  prior  criminal  record, 
is  immediately  eligible  to  seek  parole. 

New  Mexico:  An  investigation  is  being 
conducted  into  possible  wrongdoing  related 
to  the  association  between  Santa  Fe  jail 
employee  Dennis  Roybal  and  the  co-owner 
of  a local  bonding  company,  Miguel  Lucero, 


who  happens  to  be  his  brother-in-law.  Roy- 
bal was  placed  on  paid  administrative  leave 
on  February  19,2013  following  complaints 
from  two  other  bonding  firms  that  accused 
him  of  steering  jail  detainees  to  Lucero’s 
business,  A-Bonding  Company.  Lucero  said 
he  didn’t  believe  his  brother-in-law  “would 
ever  do  something  like  that,”  and  claimed 
his  company  had  “never  solicited  aid  from 
any  public  employees.” 

New  Mexico:  A tip  led  to  a lockdown  at 
the  New  Mexico  State  Penitentiary  and  an 
internal  investigation  after  state  officials  found 
guards  sleeping  and  in  possession  of  banned 
items  such  as  electronics,  cooking  equipment, 
DVDs  and  cell  phones.  Corrections  Secretary 
Gregg  Marcantel  told  reporters  in  February 
2013  that  the  guards  will  likely  be  disciplined 
and  there  will  be  more  frequent,  random 
checks  of  prison  staff. 

New  York:  In  March  2013,  Chad 
Seegars  sued  the  city  of  New  York,  the 
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NYC  Department  of  Corrections  and  an 
unnamed  Riker’s  Island  jail  guard  after 
the  guard  posted  a photo  of  Seegars  on 
Facebook.  While  Seegars  was  in  the  Riker’s 
Island  visitors’  area,  a stranger  slashed  his 
face  and  the  resulting  eight-inch  wound 
required  90  stitches.  His  lawsuit  claims 
that  the  photo  posted  by  the  guard,  which 
showed  Seegars’ facial  injury,  was  distressing 
and  humiliating. 

Ohio:  Theresa  L.  Daniel,  60,  a guard  at 
the  Allen  Oakwood  Correctional  Institu- 
tion in  Lima,  was  placed  on  administrative 
leave  without  pay  one  day  after  ajanuary  18, 
2013  incident  in  which  she  allegedly  failed 
to  follow  prison  policies.  Daniel,  who  has 
worked  in  the  prison  system  for  17  years, 
is  accused  of  placing  a handcufFed  prisoner 
in  a segregation  cell  with  another  prisoner 
who  raped  and  beat  him.  “There  is  both  an 
internal  investigation  as  well  as  one  being 
conducted  by  the  state  Highway  Patrol,” 
said  Ohio  prison  system  spokeswoman 
JoEllen  Smith. 

Ohio:  At  least  four  incidents  involving 
staff  sexual  misconduct  have  plagued  the 
Lebanon  Correctional  Institution  since 
2009,  and  last  year  yet  another  scandal  led 
to  the  demotion  of  warden  Tim  Brunsman 


and  the  firing  of  health  care  administrator 
Amy  Weiss.  The  pattern  continued  with 
the  resignation  of  a third  shift  nurse,  Karen 
Hall,  on  February  8,  2013  after  evidence 
surfaced  that  she  had  an  inappropriate 
relationship  with  a prisoner.  Hall  resigned 
before  officials  could  question  her  about 
the  allegations. 

Ohio:  Aramark  kitchen  worker  Mil- 
dred Hensley,  59,  was  arrested  on  February 
6,2013  on  charges  of  bringing  contraband 
into  the  Erie  County  Jail.  According  to  Erie 
County  Sheriff’s  Office  Chief  Deputyjared 
Oliver,  Hensley  admitted  bringing  alcohol, 
tobacco  and  a pair  of  scissors  meant  to  cut  a 
prisoner’s  hair  into  the  jail  to  give  to  trustee 
kitchen  workers.  Oliver  said  Hensley  had 
carried  the  items  in  her  purse,  and  jail  secu- 
rity screening  policies  are  being  reviewed. 

Oklahoma:  Christie  Dawn  Harris, 28, 
reluctantly  submitted  to  a strip  search  after 
being  arrested  on  drug  charges  on  March 
4,2013.  During  the  search  a female  officer 
discovered  the  handle  of  a five-shot  Free- 
dom Arms  revolver  protruding  from  Harris’ 
vagina.  When  the  weapon  was  retrieved,  j ail 
officials  found  it  was  loaded  with  three  live 
rounds  and  one  spent  shell.  Investigators 
also  discovered  plastic  baggies  containing 
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VIP  services,  gifts  to  friends 
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your  art  (fee),  copy  your  photos, 
internet  searches.  Send  SASE  ATS 

Box  530367,  Henderson,  NV  89053 

MIDNIGHT  EXPRESS  BOOKS 

With  1 0 yrs  experience,  we  are 
devoted  to  helping  inmate  authors 
of  all  skill  levels  get  their  work 
ready  for  self-publlishing. 

PO  Box  69 

Berryville  AR  72616 

Email:  MEBooks1@yahoo.com 

methamphetamine  secreted  between  Har- 
ris’buttocks. 

Pennsylvania:  OnFebruary21,2013,a 
former  federal  prison  guard  pleaded  guilty 
to  theft  of  government  property.  Fred 
Hagenbuch,  52,  was  employed  as  a Senior 
Office  Specialist  at  USP  Lewisburg  when 
he  illegally  removed  property  from  FCC 
Allenwood,  including  electrical  conduit, 
mesh  fencing  and  fence  posts.  Hagenbuch 
was  sentenced  on  June  11,2013  to  one  year 
of  probation  and  ordered  to  pay  11545.76 
in  restitution. 

Pennsylvania:  On  April  29,  2013, 
Craig  Lewis,  Jr.,  a former  prisoner,  was 
sentenced  to  714  to  15  years  for  shooting 
an  off-duty  prison  guard  who  had  worked 
in  the  same  York  County  Prison  cell  block 
where  Lewis  had  previously  served  time. 
The  two  happened  to  meet  at  a bar  and  a 
fight  ensued,  which  spilled  outside.  It  was 
then  that  Lewis,  21,  shot  the  guard,  David 
Whitcomb,  in  the  abdomen.  Lewis  was 
convicted  of  aggravated  assault  but  acquit- 
ted of  attempted  murder  in  the  shooting. 

Pennsylvania:  Federal  prison  guard 
Eric  Williams  was  murdered  at  USP 
Canaan  on  February  25,  2013.  Williams 
was  working  in  a housing  unit  at  the 
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News  In  Brief  (cont.) 


high-security  facility  near  Scranton  when 
prisoner  Jessie  Con-Ui,  36,  attacked  him 
with  a homemade  weapon.  Williams  was 
stabbed  multiple  times  and  hit  on  the  head; 
he  was  rushed  to  a hospital  where  he  was 
pronounced  dead.  On  June  25,2013,  Con- 
Ui  was  charged  with  first-degree  murder 
and  possession  of  contraband.  He  has  since 
been  transferred  to  the  ADX  supermax 
facility  in  Florence,  Colorado. 

South  Carolina:  On  February  25, 


2013,  Robin  E.  Smith,  38,  charged  with 
assault  and  battery,  was  released  on  a 
120,000  personal  recognizance  bond  and 
immediately  fired  from  his  job  as  a guard 
at  the  Alvin  S.  Glenn  Detention  Center. 
Smith  is  accused  of  stomping  a 52-year-old 
homeless  prisoner  who  had  been  arrested  on 
trespassing  charges.  The  prisoner,  who  was 
not  identified,  suffered  a fractured  vertebrae, 
collapsed  lung,  two  broken  ribs  and  internal 
injuries  as  a result  of  the  February  11,2013 
incident,  and  was  hospitalized  in  critical 
condition.  Prosecutors  are  seeking  a higher 
bond  for  Smith. 


Tennessee:  A search  warrant  for  the 
home  of  Dexter  Lavon  Mason  and  his 
wife  Mary,  both  66,  revealed  computers 
that  contained  more  than  100  images  of 
prepubescent  children  engaged  in  sexual 
or  simulated  sexual  activities.  Mason  was 
charged  with  21  counts  of  sexual  exploita- 
tion of  a minor,  one  count  of  tampering 
with  evidence  and  four  counts  of  aggravated 
sexual  battery;  his  wife  was  charged  with 
one  count  of  tampering  with  evidence.  Both 
were  indicted  in  February  2013.  Dexter  Ma- 
son had  recently  retired  as  a state  probation 
and  parole  manager.  FJ 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  Jan.  1, 2013  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott  Chris- 
tianson, Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall  history  of 
the  American  prison  system  from  1492  through  the  20th  Century.  A must-read  for 
understanding  how  little  things  have  changed  in  U.S.  prisons  over 
hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110  pag- 
es. $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 


,•••••••••••••  

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

: 1.  Four  (4)  FREE  Issues  for  40  total!  or 

• 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 

• that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com-  P 1 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  jailhouse 
Lawyers y Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  / paperback  * 


Prison  Legal  News 


61 


July  2013 


Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  and  treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  240  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  P 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  |__| 

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  While  this  book  is  not 
written  with  prisoners  in  mind,  it  is  useful  when  dealing  with 
malpractice  and  medical  negligence  claims.  1079  |__| 


Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the  P 
burden  of  proof  and  much  more.  1086  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  tide,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available)  I | 


MORE  BOOK  TITLES  TO  BE  ADDED  SOON! 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$30 

$ 60 

$ 90 

$120 

Individuals 

$35 

$ 70 

$105 

$140 

Professionals 

(Attorneys,  agencies,  libraries) 

$90 

$180 

$270 

$360 

Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  61 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  61 

(All  subscription  rates  and  bonus  offers  are  valid  as  of  1-01-2013) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  561-360-2523 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  1151 
Lake  Worth,  FL  33460 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  what  is  entered  below 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $18  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want)  

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  

Books  or  Index  Orders  (No  s/h  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50!)  Qty. 


Name:  

DOC  #:  

Suite/Cell: 

Add  $6.00  S/H  to  Book  Orders  UNDER  $50 
FL  residents  ONLY  add  6%  to  Total  Book  Cost 
City/State/Zip: Total  Amount  Enclosed: 


Agency/Inst 

Address 


* No  refunds  on  PLN  subscription  or  book  / index  orders  after  orders  have  been  placed  * 


July  2013 


62 


Prison  Legal  News 


K,n>  n MfTTftl 


^Personal 
Injury  Claim 


Order  from  Prison  Legal  News 

Add  $6  shipping  for  orders  under  $50 

Prison  Legal  News 
PO  Box  1151 
Lake  Worth,  FL  33460 
Phone:  561-360-2523 
www.prisonlegalnews.org 


Great  Self-Help  Book  Deals 

From  Prison  Legal  News! 


How  to  Win  Your  Personal  Injury 
Claim 

$34.99 

How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 

• deal  with  uncooperative  doctors,  lawyers 
and  insurance  companies 

• counter  the  special  tactics  insurance 
companies  use 

• prepare  a claim  for  compensation 

• negotiate  a full  and  fair  settlement 


The  Criminal  Law 

Handbook 

$39.99 


Legal  Research 
$49.99 


Represent 
Yourself  c Court 


Represent  Yourself 
in  Court 
$39.99 


Nolo’s  Deposition 

Handbook 

$34.99 


• stay  on  top  of  your  case  if  you  hire  a lawyer 


NOLO 

YOUR  LEGAL  COMPANION 


aPrisonLegal 

Dedicated  to  Protecting  Human  Rights 


Decisions  Investigations 


Publications 


If  you  need  to  know 
about  prisons  and 
jails  or  are  litigating 
a detention  facility 
case,  you  can't  afford 
not  to  subscribe 
to  our  website! 


Online  subscribers 
get  unlimited, 
24-hour  a day  access 
to  the  website 
and  its  content! 


Sign  up  for 
^B^PLN'sFREE 
listservto 
receive  prison  and 
jail  news  and  court 
rulings  by  e-mail. 


► PLN's  website  offers  all  issues  of  PLN 
in  both  searchable  database  and 
PDF  formats.  Issues  are  indexed  and 
posted  as  soon  as  they  go  to  press. 

► Publications  section  has  numerous  down- 
loadable government  reports,  audits  and 
investigations  from  around  the  country. 

► Full  text  decisions  of  thousands  of  court 
cases,  published  and  unpublished. 

► All  content  is  easy  to  print  for  down- 
loading and  mailing  to  prisoners. 

► Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere. 

► Order  books,  print  subscriptions 
and  make  donations  on  line. 


Settlements 


► Brief  bank  with  a wide  assortment 

of  winning  motions,  briefs,  complaints 
and  settlements. 

► Links  to  thousands  of  prison,  jail,  criminal 
justice  and  legal  websites  around  the  world. 

► Thousands  of  articles  and  cases,  all  fully 
indexed  by  more  than  500  subjects, 
searchable  by  case  name,  case  year,  state 
of  origin,  court,  author,  location,  case 
outcome,  PLN  issue  and  key  word  search. 

► Search  free,  pay  only  if  you  find  it! 

► The  highest  quality,  most  comprehensive 
prison  litigation  news  and  research  site 
in  the  world. 

Affordable  rates  to  meet  your  budget 

$19*95  per  month  • $149*95  per  year 


Subscribe  to  Prison  Legal  News  Online!  http://www.prisonlegalnews.org 


Prison  Legal  News 


63 


July  2013 


Prison  Legal  News 

PO  Box  1151 
Lake  Worth  FL  33460 

Change  Service  Requested 


Non-Profit  Org. 
U.S.  Postage 

PAID 

Portland  OR 
Permit  No.  3142 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed.  For 

If  you  move  or  are  transferred,  please 

example,  if  the  label  says:  EXPIRES  02/2015,  then  the  subscription 

notify  PLN  as  soon  as  possible  so  your  is- 

expires  after  the  February  201 5 issue  is  mailed.  Please  renew  at  least 

sues  can  be  mailed  to  your  new  address! 

2 months  before  the  expiration  date.  IF  THE  LABEL  SAYS  EXPIRES: 

PLN  only  accepts  responsibility  for  send- 

07/201 3THIS  IS  YOUR  LAST  ISSUE.  Please  renew  immediately  to  avoid 

ing  an  issue  to  the  address  provided  at 

missing  any  issues. 

the  time  an  issue  is  mailed! 

"Talk  more 
for  less" 


ICCALLS,  LLC 


ARE  YOU  FRUSTRATED  BECAUSE  OF  THE  HIGH  COST  OF  YOUR  PHONE  CALLS? 

Our  company  ICCALLS  is  here  to  provide  you  excellent  service  at  very  low  rates. 
We  have  different  plans  to  accommodate  for  the  one  that  best  fits  your  needs. 


Right  now  we  have  a promotion  of  one  month  absolutely  FREE  for  new  subscribers.  Just  provide  us  the  promo  code:  PLNICCALLS* 
Please  contact  ICCALLS  to  find  out  how  this  special  promotion  works,  for  either  US  or  INTERNATIONAL  calls.  If  you  are  already  a 
customer,  contact  us  to  find  out  how  to  earn  points  by  referring  new  customers  to  the  service  and  get  FREE  minutes  every  month. 

ICCALLS  also  provides  you  the  service  of  money  transfers  directly  to  your  commissary's  account.  You  can  receive  up  to  $300.00  per 
transaction  paying  only  $9.95  using  your  Debit/Credit  Card  or  your  Pay  Pal  Account. 


DO  NOT  WAIT  ANY  LONGER  AND  CONTACT  US: 


Phone:  1(888)718-1595 

1(310)496-8292 
Fax:  1(323)210-7458 

E-mail:  c.service@iccalls.com 

support@iccalls.com 
www.iccalls.com 
Mail  to:  ICCALLS,  LLC 

P.O.  Box  3674 

Huntington  Park,  CA  90255 

♦RESTRICTIONS  APPLY 


Monday  to  Friday 
9:00  AM  to  5:00  PM  CT 
We  will  be  able  to  assist  you 
in  English,  Spanish,  Portuguese, 
and  Hebrew. 


LLAMENOS  Y COMIENCE 
A AHORRAR  DINERO  EN 
SUS  LLAMADAS!!!! 


VISA 


DISCOVER 


MasterCard 


WESTERN!  I' 
UNION  I 

WWNAA0  AMl#y  Rv  Klflw 


■ EEh232lT 


PayPal 


2010-2013  ICCALLS,  LLC 


Banamex 


Jbdrihnh 


BBVA  Bancomer 


JtBANORTE 


H Prison  logal  News 


VOL  24  No.  8 

ISSN  1075-7678 


Dedicated  to  Protecting  Human  Rights  August  201 3 


An  Innocent  Man  Speaks:  PIN  Interviews  Jeff  Deskovic 


On  April  9,  2013,  Prison  Legal  News 
editor  Paul  Wright  sat  down  with 
Jeffrey  Deskovic  as  part  of  PLN’s  ongoing 
series  of  interviews  concerning  our  nation’s 
criminal  justice  system.  Previously,  PLN 
interviewed  famous  actor  Danny  Trejo 
[PLN,  Aug.  2011,  p.l]  and  millionaire 
media  mogul  and  former  federal  prisoner 
Conrad  Black  [PLN,  Sept.  2012,  p.l]. 

Jeff  Deskovic  was  16  years  old  when 
he  was  accused  of  raping  and  murdering 
a classmate,  Angela  Correa,  in  Peekskill, 
New  York  in  November  1989.  He  was 
interrogated,  polygraphed  and  threatened 
by  the  police  for  over  7 hours  without  his 
parents  or  an  attorney  present,  and  even- 
tually “confessed”  to  the  crime.  [See:  PLN, 
April  2011,  p.l 8].  DNA  testing  revealed 
that  the  semen  found  in  the  victim’s 
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body  was  not  his,  yet  he  was  prosecuted 
anyway  based  on  his  coerced  confession, 
convicted  of  second-degree  murder  and 
first-degree  rape,  and  sentenced  to  15 
years  to  life  in  1991. 

Jeff  sought  post-conviction  relief  but 
his  appeals  were  denied;  his  attorney  filed 
his  habeas  corpus  petition  four  days  late 
due  to  misinformation  from  the  court 
clerk,  which  led  to  an  appeal  to  the  Second 
Circuit.  Then-circuit  court  judge  Sonia 
Sotomayor  was  on  the  panel  that  denied 
his  appeal  in  April  2000. 

Jeff’s  conviction  was  overturned  in 
2006  and  he  was  released  from  prison 
after  serving  almost  16  years;  the  charges 
were  dismissed  based  on  a finding  of  actual 
innocence.  Post-conviction  DNA  testing 
identified  the  real  perpetrator,  Steven  Cun- 
ningham, who  has  since  pleaded  guilty  to 
murdering  Angela  Correa. 

Jeff  filed  a state  court  claim  and  a 
federal  lawsuit  against  a number  of  indi- 
viduals and  agencies  involved  in  his  arrest 
and  prosecution;  some  of  the  claims  settled 
and  others  remain  pending.  Sotomayor 
was  nominated  for  a position  on  the  U.S. 
Supreme  Court  by  President  Obama  and 
confirmed  by  the  Senate  in  August  2009. 
Jeff  opposed  her  nomination,  noting  that 
she  had  rejected  on  procedural  grounds  the 
appeal  of  his  habeas  petition  alleging  actual 
innocence;  as  a result,  he  spent  six  more 
years  in  prison  before  being  exonerated. 
[See:  PLN,  Aug.  2009,  p.12]. 

Since  his  release  Jeff  has  obtained  a 
master’s  degree  in  criminal  justice,  become 
a strong  advocate  for  criminal  justice  re- 
form, testified  before  state  legislatures  and, 
using  funds  from  his  lawsuit  settlements, 
established  the  Jeffrey  Deskovic  Founda- 
tion for  Justice  to  help  others  who  have 
been  wrongfully  convicted.  The  foundation 


achieved  its 
first  victory  in 
January  2013 
by  assisting 
in  the  release 
of  William 
Lopez,  54, 
a New  York 
state  prisoner 
who  served 
over  23  years 
for  a mur- 
der he  didn’t 
commit. 

PAUL  WRIGHT:  So,  Jeff,  where  were 
you  born  and  raised? 

JEFF  DESKOVIC:  I was  born  in 
Tarrytown  in  1973  and  I was  raised  in 
Peekskill,  which  is  in  Westchester  County, 
New  York. 

PW:  And  in  your  case  you  were 
wrongfully  convicted  at  the  age  of  16,  is 
that  correct? 

JD:I  was  arrested  at  16  but  turned  17  be- 
fore the  trial  came  around,  so  technically  I was 
17  at  the  time  I was  wrongfully  convicted. 

PW:  And  in  your  case  the  evidence 
was  solely  based  on  a confession  the  police 
coerced  out  of  you,  correct? 

JD:  Yes. 

PW:  Okay.  Can  you  tell  our  readers 
why  you  would  confess  to  a crime  you  didn’t 
commit,  what  was  the  interrogation  like 
that  led  you  to  do  that? 

JD:  Most  people  don’t  realize  that 
coerced  false  confessions  are  the  cause  of 
wrongful  convictions  in  25%  of  the  303 
DNA-proven  wrongful  convictions,  with 
false  confessions  experts  identifying  par- 
ticularly vulnerable  populations  as  being 
youth  and  people  with  mental  health  issues. 
In  my  particular  case,  I was  driven  from 
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Peekskill  to  Brewster,  which  is  about  40 
minutes  away,  so  that  meant  I wasn’t  able 
to  leave  on  my  own.  It  was  a school  day  so 
my  parents  didn’t  know  where  I was,  hence 
they  didn’t  call  around  looking  for  me;  they 
thought  I was  in  school.  I wasn’t  given 
anything  to  eat  the  entire  time  I was  there. 
I didn’t  have  an  attorney  present.  The  po- 
lygraphist  was  actually  the  Putnam  County 
Sheriff’s  investigator  who  was  pretending 
to  be  a civilian,  so  he  never  shared  with  me 
the  fact  that  he  was  a police  officer. 

They  put  me  in  a small  room  and  attached 
me  to  a polygraph  machine.The  polygraphist 
gave  me  many  cups  of  coffee;  the  reason  why 
that’s  important  is  because  the  premise  of 
the  polygraph  is  that  when  a person  lies  you 
become  nervous  and  your  nervousness  will 
result  in  the  pulse  rate  being  sped  up.  Other 
factors  that  will  cause  the  pulse  rate  to  speed 
up,  though,  would  include  fear  and  caffeine. 
He  used  a lot  of  scare  tactics  on  me. 

PW:  And  how  long  did  the  interroga- 
tion last? 

JD:  More  than  7 hours.  Towards  the 
end  of  the  interrogation  he  asked  me  - I 
guess  he  was  exasperated  - he  said,  “what 
do  you  mean  you  didn’t  do  it,  you  just  told 
me  through  the  test  you  did,  we  just  want 
you  to  verbally  confirm  this. ’’When  he  said 
that  to  me  that  really  shot  my  fear  through 
the  roof.  At  that  point  the  police  officer  who 
was  pretending  to  be  my  friend  came  in  the 
room  and  told  me  that  the  other  officers 
were  going  to  harm  me  and  he  was  holding 
them  off  but  he  couldn’t  do  so  indefinitely, 
that  I had  to  help  myself. 

When  he  added  that  if  I did  as  they 
wanted  not  only  would  they  stop  what  they 
were  doing  but  I could  go  home  afterwards, 
being  young,  frightened,  16,  not  thinking 
about  the  long-term  implications,  instead 
being  concerned  about  my  own  safety  in  the 
moment,  I made  up  a story  based  on  infor- 
mation they  had  given  me  during  the  course 
of  the  interrogation.  By  the  police  officer’s 
own  testimony,  by  the  end  of  the  interroga- 
tion I was  on  the  floor  crying  uncontrollably 
in  what  they  described  as  a fetal  position. 

PW:  So  the  only  evidence  that  con- 
nected you  to  the  crime  was  the  false 
confession,  correct? 

JD:  Yes. 

PW:  It  was  the  only  thing  that  con- 
nected you  to  the  crime  but  conversely,  the 


only  physical  evidence  that  was  present  was 
that  the  murder  victim,  Angela  Correa,  had 
semen  in  her  vagina  which,  by  the  time  you 
were  convicted,  the  prosecution  already 
knew  that  it  excluded  you  as  a suspect.  In 
other  words , the  only  physical  evidence  they 
had  exonerated  you. 

JD  : Yeah,  exactly.  They  knew  the  DNA 
didn’t  match  me  before  they  went  to  trial, 
just  like  they  knew  that  the  hair  [evidence] 
on  the  body  didn’t  match  me  either.  So 
you’re  correct. 

PW:  How  did  your  lawyer  do  at  trial? 

JD:  The  lawyer  gave  me  inadequate 
representation  in  the  following  ways.... 

PW:  And  who  was  your  attorney? 

JD:  My  attorney’s  name  was  Peter 
Insero  from  the  Legal  Aid  Society  of 
Westchester.  So  in  no  particular  order:  he 
never  spoke  to  my  alibi  witness.  I was  ac- 
tually playing  Wiffle  Ball  at  the  time  that 
the  crime  happened.  He  never  explained  to 
the  jury  what  the  significance  of  the  DNA 
exclusion  was  or  used  it  to  argue  that  the 
confession  was  coerced  and  false.  When 
the  hair  didn’t  match  me  the  prosecution 
resorted  to  arguing  by  inference  rather  than 
by  bringing  in  evidence;  they  claimed  the 
hairs  must  have  come  from  the  medical 
examiner  and  his  assistant,  but  never  got 
hair  samples  to  make  the  testing. 

So  when  the  prosecution  did  that,  my 
lawyer  was  supposed  to  jump  on  that  and 
insist  that  the  comparative  [testing]  be 
made.  Except  he  didn’t  do  that.  Every  time  I 
attempted  to  tell  him  what  happened  in  the 
interrogation  room  he  was  always  shutting 
me  up;  he  never  wanted  to  hear  it.  He  very 
rarely  met  with  me.  He  should  have  never 
represented  me  in  the  first  place  because  of 
a conflict  of  interest. 

The  prosecution  brought  in  fraud  by 
the  medical  examiner.  Six  months  after 
the  autopsy  took  place,  it  was  only  after 
the  DNA  didn’t  match  that  suddenly  the 
medical  examiner  claimed  that  he  found 
medical  evidence  to  show  the  victim  was 
sexually  active,  which  was  what  opened 
the  door  for  the  prosecutor  to  again  argue, 
again  by  inference,  that  it  didn’t  matter 
the  semen  didn’t  come  from  me,  it  could 
have  come  from  consensual  sex;  in  fact 
going  so  far  as  to  name  another  youth 
by  name,  but  they  never  did  DNA  tests 
to  prove  it.  They  never  even  called  him 
as  a witness. 

So  again  when  that  happened,  my 
lawyer  was  supposed  to  jump  on  that  and 
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to  look  at  this  other  youth  as  an  alternative 
suspect,  and  supposed  to  generally  explode 
that  whole  myth,  to  make  the  DNA  evi- 
dence stand  up  and  exonerate  me.  But  he 
didn’t.  And  the  reason  that  he  didn’t  is 
because  the  other  youth  was  represented  by 
another  member  of  the  Legal  Aid  Society. 
And  then  not  just  even  a co-worker,  but  [by] 
the  man  who  was  supposed  to  be  supervis- 
ing him  in  conducting  my  trial. 

I wanted  to  testify  at  the  Huntley 
hearing  as  to  what  happened  in  the  inter- 
rogation room  because,  if  I had  done  so  and 
the  judge  had  believed  me,  then  that  would 
have  resulted  in  the  statements  being  sup- 
pressed and  hence  the  charges  would  have 
been  dismissed. 

PW:  The  Huntley  hearing  is  a pretrial 
hearing? 

JD:  It’s  a pretrial  hearing  which  the 
subject  matter  is  whether  a confession  has 
been  voluntary  or  not  or  whether  your  rights 
have  been  read  or  not.  I wanted  to  testify 
at  that  hearing  but  [my  lawyer]  wouldn’t 
allow  me  to;  he  told  me  he  hadn’t  decided 
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yet  if  I was  going  to  testify  at  trial  or  not,  so 
he  didn’t  want  to  have  me  on  the  record  as 
to  what  happened  prior  to  that  because  he 
didn’t  want  the  DA  to  have  that  to  cross- 
examine  me.  Which  really  didn’t  make  sense 
because  had  we  won  the  Huntley  hearing 
there  wouldn’t  have  been  a trial,  and  had 
we  lost  I wouldn’t  have  had  to  take  the 
stand  at  trial. 

And  then  when  I got  to  trial  he  wouldn’t 
let  me  testify  there  either.  He  told  me,  “It’s 
not  my  job  to  prove  that  you’re  innocent,  it’s 
their  job  to  prove  that  you’re  guilty  and  I 
don’t  think  they’ve  done  that. ’’But  although 
it  might  be  true  as  a legal  maxim,  it’s  not 
true  in  reality.  The  jury  is  not  thinking  that 
way.  Furthermore,  the  other  reason  was  that 
he  said,  “my  personal  win/loss  record  is  bet- 
ter when  my  clients  don’t  take  the  stand  as 
opposed  to  when  they  do.”  And  I could  see 
how  that  could  be  true  generally,  because 
most  of  his  clients  probably  had  a criminal 
record  which  can  only  get  into  evidence 
if  they  took  the  stand  and  it  came  out  in 
cross-examination  under  Sandoval.  [People 
v.  Sandoval , 34  N.Y.2d  371,  314  N.E.2d 
413  (NY  1974)].  But  I didn’t  have  a record 
so  that  didn’t  apply  to  me. 

Another  thing  was  he  never  put  on  the 
record  when  the  judge  - we  hadn’t  decided 
what  kind  of  trial  we  were  going  to  have, 
a bench  trial  or  jury  trial  - and  he  told  me 
that  the  judge  came  to  him  off  the  record 
and  told  him  to  pick  a jury  because  he  didn’t 
want  to  be  responsible  for  finding  me  not 
guilty.  So  right  there  that’s  a statement  of 
bias,  that’s  a statement  that  he  must  be  feel- 
ing the  public  pressure,  so  he’s  supposed  to 
put  that  on  the  record  and  ask  the  judge  to 
remove  himself.  Except  that  he  didn’t. 

PW:  Did  the  mainstream  media  play 
any  role  in  your  conviction? 

JD:  Yes.  Every  time  I made  a court 


appearance  I was  on  the  front  page  of  a 
number  of  newspapers,  and  the  articles  were 
written  from  a guilt-oriented  perspective. 
So  I believe  that  set  the  tone  for  things,  and 
it’s  a fiction  to  believe  that  jurors  aren’t  af- 
fected by  adverse  media  coverage  - or  that 
judges  and  prosecutors  can’t  be  swayed  or 
even  emboldened  by  negative  coverage. 

PW:  How  many  appeals  did  you 
ultimately  file  when  you  were  challenging 
your  conviction? 

JD:  Seven,  plus  the  winning  post- 
conviction 440  motion. 

PW:  And  how  much  time  were  you 
sentenced  to? 

JD:  15  to  life. 

PW:  In  your  appeals,  in  the  seven 
appeals  you  filed,  what  was  the  courts’ 
response? 

JD:  I actually  only  had  one  of  those 
appeals  decided  on  the  merits. 

PW:  That  was  your  initial  direct  ap- 
peal. 

JD:  That  was  my  initial  direct  appeal. 
And  one  of  the  more  bizarre  things  was 
that  I was  raising  issues  of  my  innocence 
based  on  the  following  legal  arguments:  on 
legal  sufficiency,  weight  of  evidence,  guilty 
beyond  a reasonable  doubt. 

PW:  r 've  read  some  of  the  initial  ap- 
peals from  your  case,  and  the  court  said 
the  evidence  was  “overwhelming. ’’The  only 
evidence  that  tied  you  to  the  crime  was  the 
coerced  confession,  and  they  found  that  to 
be  overwhelming. 

JD:  Right,  which  was  obtained  under 
the  questionable  circumstances  I’ve  already 
laid  out,  plus  there’s  the  DNA  exclusion. 
Now  from  that  point  forward  though,  and 
I’ll  walk  you  through  this  quickly,  I never  had 
an  appeal  decided  on  the  merits  after  that. 

PW:  Everything  was  on  procedural 
issues. 
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JD:  Right.  My  lawyer  asked  to  re-argue 
my  direct  appeal  - that  was  denied.  With 
the  New  York  State  Court  of  Appeals, 
you  have  to  get  permission  from  the  court 
before  they’ll  agree  to  let  you  argue  your 
issues.  So  I applied  for  permission  and  they 
said  there  was  no  merit  in  law  to  justify 
reviewing  my  case;  they  weren’t  going  to 
review  it.  I then  filed  a petition  for  writ  of 
habeas  corpus. 

PW:  In  state  court. 

JD  : No,  in  federal  court.  And  there  the 
problem  was  that  the  court  clerk  gave  my 
attorney  the  wrong  information  regarding 
the  filing  procedure,  telling  my  attorney 
that  it  was  enough  that  my  petition  be 
postmarked  on  the  due  date  as  opposed  to 
be  physically  filed  in  the  building  on  the 
due  date;  the  result  of  that  was  my  peti- 
tion arrived  four  days  too  late.  At  the  time, 
[district  attorney]  Jeanine  Pirro,  who  has 
that  Judge  Jeanine  show  now  on  TV,  her 
office  argued.... 

PW:  And  her  husband  is  a convicted 
felon. 

JD:  Her  husband  is  a convicted  felon. 

PW:  Tax  fraud  I recall? 

JD  : Tax  fraud  with  alleged  mafia  con- 


nections as  well.  Her  office  argued  that  the 
prosecution  was  somehow  prejudiced  by 
those  four  days,  and  that  the  court  should 
simply  rule  that  I was  late  without  getting  to 
the  merits  of  the  issues  I was  arguing  - which 
included,  among  other  things,  my  innocence 
argument  based  on  DNA.  The  court  sided 
with  the  district  attorney  and  that  meant  I 
was  time  barred,  so  was  only  able  to  argue 
the  procedural  ruling  against  me. 

I went  to  the  U.S.  Court  of  Appeals;  I 
obtained  permission  from  them  to  appeal, 
and  my  lawyer  presented  three  arguments  as 
to  why  they  should  overturn  the  procedural 
ruling.  Which  was  that  this  was  not  a delay 
caused  either  by  myself  or  my  attorney,  but 
by  the  court  clerk;  that  it  would  result  in  a 
continuing  miscarriage  of  justice,  as  it  would 
be  continuing  if  they  upheld  it;  and  that  re- 
versing the  procedural  ruling  would  open  the 
door  for  more  sophisticated  DNA  testing. 

Once  again,  the  district  attorney  op- 
posed and  the  U.S.  Court  of  Appeals,  which 
included  Judge  Rosemary  Pooler  as  well  as 
Justice  Sonia  Sotomayor,  upheld  the  pro- 
cedural ruling  against  me.  My  lawyer  then 
moved  to  re-argue  and  requested  that  all  the 
judges  on  the  Circuit  hear  the  issue,  but  the 


re-argument  motion  was  denied.  And  the 
U.S.  Supreme  Court  declined  to  give  me 
permission  to  appeal  when  I applied. 

PW:  Okay.  So  how  did  you  eventually 
get  your  conviction  overturned,  after  all 
that?  I guess  one  of  the  things  too  is  what 
was  the  time  span  that  it  took  to  work 
through  all  these  court  proceedings?  So  you 
went  in  in  1991,  and.... 

JD:  My  appeals  were  over  in  2001,  so  I 
began  this  big  letter-writing  campaign  from 
2001  to  2005,  writing  big  law  firms,  report- 
ers, faith-based  organizations.  You  name  it, 
if  I came  up  with  a rationale  of  how  people 
could  help  me  either  directly  or  indirectly  I 
tried  it,  very  rarely  receiving  any  responses.  I 
wrote  a book  author,  care  of  the  publishing 
company.  And  somebody  at  the  publishing 
company  forwarded  the  letter  to  investiga- 
tor Claudia  Whitman,  who  responded  right 
away.  We  corresponded  for  about  a year  and 
she  gave  me  ideas  and  tried  to  get  people 
to  take  my  case. 

One  of  the  ideas  she  gave  me  was  that 
I should  write  the  Innocence  Project  again, 
which  is  a not-for-profit  organization  here 
in  Manhattan  that  works  to  clear  wrong- 
fully convicted  prisoners  in  cases  where 
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DNA  testing  can  demonstrate  innocence 
and  there  has  not  been  prior  DNA  testing. 
The  problem  I had  when  I originally  ap- 
proached them  in  1992-93  was  that  prior 
testing  had  been  done  in  my  case,  DNA 
hadn’t  become  sophisticated  like  it  is  now 
and  we  didn’t  have  the  DNA  databank; 
also,  they  had  never  seen  a case  before 
where  there  was  a DNA  exclusion  and  yet 
a conviction. 

I had  been  following  DNA  technol- 
ogy advancement  but  I wouldn’t  have 
thought  to  write  them  again,  thinking  I’d 
get  a similar  response.  But  I didn’t  have  any 
other  options  so  I wrote  them  and  then 
forgot  about  it.  I kept  writing  other  places 
and  nothing  else  worked.  For  the  next  six 
months,  unbeknownst  to  me  at  the  time, 
Ms.  Whitman  was  lobbying  them  from 
outside  their  organization  to  take  my  case 
while  one  of  the  intake  workers  was  simul- 
taneously lobbying  on  my  behalf  to  take  the 
case  because  the  lawyers  there  were  hesitant 
to  take  it,  again  because  of  the  pre-existing 
[DNA]  exclusion. 

Finally,  after  six  months  they  decided 
to  take  my  case.  Pirro  had  left  office  and 
been  replaced  by  her  successor,  and  they  got 
the  new  DA  to  agree  to  allow  me  to  have 
further  DNA  testing  through  the  databank. 
The  results  actually  matched  the  perpetra- 
tor, whose  DNA  was  in  the  database  - only 
because  he  was  left  free  while  I was  doing 
time  for  his  crime.  He  struck  again,  killing 


another  victim,  a woman,  three-and-a-half 
years  later. 

PW:  That  ’s  one  of  the  things  - we’re 
kind  of  skipping  ahead  here  but  since 
you’re  raising  the  subject  - I was  going  to 
ask  you.  Eventually  the  person  who  killed 
Angela  Correa  was  identified  through 
DNA  evidence,  and  who  was  that  person 
and  had  they  committed  any  other  crimes 
while  you  had  been  wrongfully  convicted 
of  their  crime? 

JD:  Yeah,  his  name  was  Steven  Cun- 
ningham and  he  killed  another  victim  as  I 
mentioned,  but  prior  to  that  he  had  a record 
for  drugs. 

PW:  So  at  this  point  you’re  represented 
by  the  Innocence  Project  and  they  filed  a 
motion  in  state  court  with.... 

JD:  Well  actually  they  didn’t  have  to 
file  a motion  to  get  the  testing;  the  DA 
agreed,  so  we  didn’t  have  to  litigate.  The 
only  motion  they  filed  was  after  the  DNA 
didn’t  match,  to  overturn  the  conviction, 
which  the  DA  joined  in  the  motion.  My 
conviction  was  overturned  on  September 
20,  2006  and  they  filed  a subsequent  mo- 
tion on  November  2,  2006  to  dismiss  the 
charges,  which  the  DA  also  supported. 

PW:  After  that  I read  that  Cunning- 
ham was  subsequently  charged  and  pled 
guilty  to  Angela  Correa’s  murder. 

JD:  Correct. 

PW:  Now  I read  the  report  on  your 
conviction  that  was  issued  by  a couple  of  re- 
tired judges.  It  was  a commission  of  inquiry, 
and  one  of  the  things  they  talked  about  was 
they  say  that  the  cops  and  prosecutors  had 


tunnel  vision  but  they  kind  of  go  out  of  their 
way  to  say  that  the  cops  and  prosecutors 
didn’t  intentionally  frame  you  for  a crime 
they  knew  you  didn’t  commit. 

And  to  me  that  seems  like  a remarkable 
conclusion  when  I think  about  the  fact  that 
they  knew  before  they  prosecuted  you  that 
the  DNA  evidence  they  had  at  the  time 
excluded  you  as  a suspect.  So  they  knew 
that  you  couldn’t  have  committed  the  crime, 
yet  they  still  proceeded  to  prosecute  you, 
convict  you,  sentence  you  and  send  you  to 
prison.  So  what’s  your  take  on  the  report? 

JD:  I think  they  were  trying  to  be  po- 
litically correct  and  they  didn’t  really  want 
to  step  on  anybody’s  toes.  So  if  that  meant 
compromising  the  truth  I think  they  were 
willing  to  do  that.  As  you  point  out,  the  bot- 
tom really  drops  out  of  the  argument  that 
this  was  all  just  a good  faith  mix-up  when 
you  consider  that  when  the  DNA  didn’t 
match  they  didn’t  drop  the  case. 

PW:  Or  start  looking  for  whose  DNA 
it  actually  was. 

JD:  Exactly.  The  police  went  back  into 
the  field  and  interviewed  everyone  who 
knew  Angela  Correa  and  everyone  told 
them  she  didn’t  have  a boyfriend.  So  they 
knew  that,  they  knew  that  this  theory  was 
BS.  The  prosecutor,  George  Bolen,  had  a 
history  of  working  together  with  Dr.  Roe, 
the  medical  examiner,  who  would  alter  his 
findings  in  order  to  fit  prosecution  theories. 
They  also  knew  that  there  was  nothing  in 
that  report  when  he  initially  did  his  autopsy 
to  support  this  medical  evidence  of  Angela 
Correa’s  sexual  activity.  That  was  only  made 
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up  specifically  as  a response  to  the  DNA. 
Getting  back  to  the  cops  though,  all  those 
interviews  they  conducted  of  people  where 
everyone  told  them  she  had  no  boyfriend, 
they  never  documented  any  of  those  inter- 
views either,  and  hence  we  didn’t  know  that. 
So  when  you  consider  everything  in  the 
totality  it  was  a frame.  It  was  a frame. 

PW:  Has  anyone  been  fired  or  disci- 
plined in  connection  with  your  wrongful 
conviction? 

JD  : No.  No,  as  a matter  of  fact  in  some 
instances  people  have  gotten  promoted. 

PW:  That  s usually  the  norm  in  these 
cases. 

JD:  Yes  it  is.  Well  the  Lieutenant  at 
Peekskill,  who  just  recently  retired,  Lt.  Tu- 
mulo,  he  became  the  police  chief.  There ’re 
people  who  might  be  prosecuted,  George 
Bolen,  and  two  weeks  before  I was  released 
he  suddenly  and  mysteriously  retired  and 
went  to  Florida  of  all  places. 

PW:  [Laughs]. 

JD:  If  you  all  see  him,  get  at  him  for 
me.  [Laughing].  That’s  a joke.  Yeah,  but  he 
retired  and  then  once  I brought  a lawsuit, 
the  medical  examiner  retired.  But  no  one 
has  ever  been  disciplined  and  that’s  one  of 
the  things  that  bothers  me,  because  had  I 
broken  the  law  or  anyone  else  broken  the 
law  in  any  fashion,  you  know,  we’d  be  called 
to  account  for  that.  There  would  be  punish- 
ment of  some  kind. 

PW:  But  you  don’t  work  for  the  gov- 
ernment. 

JD:  I don’t  work  for  the  government  so 
I don’t  have  the  license  to  break  the  law. 


PW:  Yeah.  So  you  were  16  when  you 
were  arrested,  17  when  you  were  convicted. 
How  old  were  you  when  you  got  out  of 
prison? 

JD:  32. 

PW:  Okay.  So  you  did  16  years  in 
prison,  and  what  was  it  like  for  you  to  get 
out  of  prison  after  16  years? 

JD:  In  the  moment  or  in  general? 

PW:  I’d  say  in  general;  I’d  say  overall. 
I’m  asking  this  in  the  context  that  I got  out 
of  prison  after  17  years. 

JD:  Yeah. 

PW:  But  everyone’s  experience  is  dif- 
ferent. 

JD:  Of  course  it  feels  like  a different 
world  out  here,  on  a number  of  levels.  First 
of  all,  technology:  we  didn’t  have  cell  phones, 
GPS,  Internet,  these  different  methods  of 
banking.  When  I go  to  neighborhoods  in 
towns  and  cities  that  I’m  familiar  with  I 
see  structures  that  weren’t  there  before  and 
others  that  are  missing  and  replaced  by 
other  things,  so  when  you  take  that  and  add 
that  people  I once  knew  who  lived  in  those 
neighborhoods  have  long  since  moved  away, 
I perceive  it  as  almost  like  being  in  some 
kind  of  alternative  universe. 

There’s  the  neighborhood  aspect  of 
things,  then.  It  took  a while;  I still  don’t 
feel  like  I’ve  fully  caught  up.  I feel  like  the 
world  is  on  a much  faster  pace  - there  is  a lot 
less  external  stimuli  inside  than  there  is  out 
here  - 1 had  to  get  used  to  making  choices, 
having  so  many  variations  of  products.  It 
can  be  debilitating  actually. 

PW : Wal-Mart  is  a bigger  commissary 


than  they  have  in  prison. 

JD:  Yes!  [Laughing].  Yeah,  it  is.  Even 
now,  though,  sometimes  I catch  myself.  I 
feel  like  I break  loose  for  a half-second  of 
the  tapestry  of  reality,  for  example  when 
I’m  driving  a car.  And  you  know,  this  is 
crazy  that  I’M  DRIVING  A CAR.  No 
one  knows  where  I’m  going,  and  there’s  no 
supervision.  I have  keys  and  this  is  kind 
of  crazy.  I’m  a former  prisoner  and  I have 
people  working  for  me,  and  have  an  office 
- it  feels  surreal.  There  were  a lot  of  psycho- 
logical things  that  I had  to  work  through: 
anxiety  attacks,  panic  attacks,  most  people 
have  PTSD.  So  I’ve  had  to  overcome  a lot 
in  that  area. 

PW:  While  you  were  in  prison,  during 
the  16  years  you  were  in  prison,  what  did 
you  do  in  prison?  And  I’m  not  asking  that  in 
the  daily  context  of,  you  know,  “I  got  up  and 
went  to  breakfast”  and  stufflike  that.  Just  in 
the  16  years  what  did  you  do  in  prison? 
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Jeff  Deskovic  (cont.) 


JD:  Yeah,  I understand.  Well,  I got  a 
GED,  an  associate  [degree],  I completed 
a year  or  two  towards  the  bachelor’s  before 
they  cut  the  funding  for  college  education. 
When  that  happened  I took  advantage  of 
some  of  the  limited  vocational  opportuni- 
ties that  were  there:  I learned  how  to  type;  I 
did  general  business;  I took  a painting  class; 
I got  six  certificates  in  plumbing;  I worked 
as  a teacher’s  aide,  helping  people  get  the 
GED,  learning  to  read  and  write;  I took  the 
computer  repair  class.  All  of  that  stuff  sounds 
much  better  than  what  it  was  because  the 
curriculum  in  the  shops  was  obsolete,  maybe 
from  five  or  six  years  before  I went  into  the 
shops,  and  the  instructors  seemed  more 
interested  in  getting  a paycheck  than  they 
were  actually  in  proactively  teaching. 

I found  things  to  throw  myself  into 
mentally.  I read  a lot  of  nonfiction  books; 
I learned  the  law.  I used  to  read  wrongful 
conviction  literature  for  inspiration  to  keep 
going.  I threw  myself  into  sports  and  I even 
engaged  in  this  elaborate  delusion  when  I 
was  playing  basketball,  or  playing  ping  pong 
or  chess,  and  I would  pretend  that  I was  a 
professional  player  and  so-and-so  was  there, 
and  that  it  was  also  going  to  be  broadcast.  In 
a way  it  almost  sounds  like  what  little  kids  do, 
but  it’s  actually  on  a deeper  level  than  that. 

PW:  [Laughing].  Actually,  prison 
sports  are  a very  important  event,  so.... 

JD  : Yes,  sports  are  very  important! 

PW:  It’s  probably  the  most  important 
thing  going  on  in  prison,  is  sports. 

JD:  I would  agree,  and  for  me  it  was 
the  delusion  there,  taking  it  a step  further. 
I don’t  think  most  people  there  were  pre- 
tending to  be  professionals  and  all  that. 


But  I think  it  was  kind  of  like  a defense 
mechanism. 

PW:  In  some  of  the  interviews  I read 
you  mentioned  that  you  converted  to  Islam 
while  you  were  in  prison.  So  why  did  you 
convert,  and  my  next  question  I guess  is  are 
you  still  a Muslim? 

JD:  No,  I’m  not  a Muslim  any  longer. 
Why  did  I convert?  I was  really  depressed 
and  I saw  somebody  who  - in  prison  they 
give  you  these  department  identification 
numbers  and  the  first  two  numbers  are  the 
year  that  you  entered  the  state  system.  So 
this  guy  had  this  look  of  peace  on  his  face 
even  though  he  had  been  incarcerated  for 
eleven  years,  and  I was  attracted  to  that.  I 
was  pretty  depressed  and  having  a hard  time 
psychologically. 

So  I approached  him  and  wanted  to 
know  what  was  his  secret.  And  he  shared 
some  religious  materials  with  me  and  one 
day  I just  felt  that  was  the  direction  my 
heart  was  pulling  me  in.  It  was  another  im- 
portant factor  as  to  what  helped  me  through 
my  experience.  It  gave  me  something  else 
to  throw  myself  into  mentally.  I did  studies 
there;  it  warded  off  some  of  the  riff-raff, 
but  then  the  flip  side  of  that  is  when  other 
people  got  into  problems,  their  problems 
became  mine.  Then  when  I was  at  services 
and  classes,  I saw  different  immediate  sur- 
roundings, so  again,  a little  less  reminder 
about  the  prison  type  stuff. 

It  gave  me  something  to  throw  myself 
into,  and  more  importantly  it  gave  me  some 
solace  and  it  helped  me  keep  going  psycho- 
logically. I’m  not  a Muslim  any  longer.  I mean, 
I practiced  for  about  a year-and-a-half  after 
I was  out  - 1 had  a huge  beard  and  was  really 
into  it.  It  wasn’t  something  I just  did  because 
I was  in  prison,  I really  was  into  it.  The  library 
that  I had  amassed  was  better  than  the  library 


in  the  mosque  itself.  But  there  were  a couple 
of  things  that  happened. 

First,  there  were  a lot  of  things  about 
life  that  I wanted  to  experience,  things  like 
what  is  it  like  to  go  to  a nightclub,  or  have 
a drink  socially,  or  going  out  on  dates,  and 
sexuality  and  all  these  things  that  I hadn’t 
had  the  chance  to  experience  as  an  adult, 
which  if  I’m  following  that  faith  then  I’m 
not  able  to  do  those  things  or  I would  need 
to  get  married. 

So  there’s  that,  and  then  I met  a lot  of 
people  - Christians  and  Jews  and  Buddhists 
and  Hindus  and  people  of  no  formal  faith 
- along  this  advocacy  trail  I’ve  walked  over 
the  last  six  years.  Most  world  religions,  you 
know,  Islam  included  but  it’s  certainly  not 
limited  to  that,  they  try  to  be  nice  about  it, 
but  if  you  don’t  believe  what  they  believe 
in  then  you’re  not  a believer  and  in  the 
end  you’re  going  to  hell,  right?  That’s  just 
a basic  tenant. 

PW:  Or  they  kill  you  if  they  have  the 
state  power  to  do  so. 

JD:  Right. 

PW:  Depending  on  what  period  of 
history  we’re  in. 

JD:  I ve  met  all  these  good  people  in 
these  walks  of  life  and  I can’t  dismiss  people 
like  that  any  longer.  So  that,  and  along  with 
wanting  to  experience  all  of  these  things 
about  life  out  here  also.  I guess  the  final 
thing  which  pushed  me  over  the  edge,  I 
guess  you  could  say,  or  that  helped  me  land 
where  I am  now  - when  I went  to  these 
different  places  to  worship,  these  different 
mosques,  it  becomes  more  Arab  nationalism 
than  it  actually  does  any  type  of  religious 
practice,  these  cultural  things  that  I really 
didn’t  experience  while  I was  in  prison.  It 
just  didn’t  feel  right  to  me. 

PW:  Are  you  still  religious  now  or  do 
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you  have  any  religious  faith? 

JD:  I 'm  not  religious  now.  I believe  in 
God,  I know  beyond  a doubt  that  He  ex- 
ists. I don’t  subscribe  to  a particular  form 
of  faith;  I guess  you  could  say  I’m  spiritual 
but  not  religious. 

PW:  Okay.  I guess  kind  of  following 
up  on  this,  I think  one  of  the  things  I would 
ask  as  a follow-up  question  is  how  did  16 
years  in  prison  shape  your  world  view,  or 
how  you  look  at  things?  I think  especially 
in  your  case  where  you  quite  literally  grew 
up  in  prison;  you  went  in  at  the  age  of  17 
and  got  out  by  the  time  you  were  32  - that 
is  quite  literally  almost  a lifetime.  So  you 
spent  half  your  adult  life,  or  your  entire  adult 
life  and  half  your  life  in  prison. 

JD:  Right. 

PW:  And  I assume  you  were  always  in 
maximum-security  prisons? 

JD:  Exactly  right. 

PW:  So  how  did  that  shape  your  view 
on  the  world  and  life? 

JD:  In  a number  of  ways.  Firstly,  my 
awareness  of  how  the  criminal  justice  sys- 
tem is  broken  and  the  systemic  deficiencies 
that  lead  to  wrongful  convictions  and  the 
reforms  that  are  needed  gives  me  some 
perspectives  on  that.  I had  a chance  to  see 
other  deficiencies  in  the  justice  system. 

I mean  it  struck  me  as  absurd  when  I 
would  talk  with  people  who  were  incarcer- 
ated for  drug  ofFenses,  like  in  New  York 
under  the  Rockefeller  drug  laws,  where 
people  were  doing  15,  20,  30  years  on  an 
arbitrary  amount  of  drugs  or  dmg  use  rather 
than  sale.  Sol  know  them.  And  then  I know 
these  other  people  who  have  killed  people 
or  committed  assaults  or  robberies  or  other 
violent  crimes  and  they  have  less  time  than 
the  people  there  [on  drug  charges]. 

So  I had  the  chance  to  see  the  perspec- 
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tive  from  the  inside,  some  of  the  injustices 
of  that.  I mentioned  earlier  that  I read  a lot 
of  nonfiction  books  and  one  of  the  genres 
I read,  I really  got  into  presidential  history 
and  politics.  I felt  as  I was  reading  the 
presidential  history  books  you’re  indirectly 
tracing  the  different  collective  mentality  of 
the  country  as  it  moves  from  stage  to  stage, 
so  when  I analyze  current  events  now  I 
think  about  historical  things  that  I’m  aware 
of  from  before. 

You  know,  the  United  Nations  or 
League  of  Nations  or  that  kind  of  thing.  So 
it  afFects  it  that  way.  When  I was  reading 
the  books  I kind  of  caught  the  political  bug, 
and  I used  to  watch  this  show  all  the  time, 
“This  Week”  with  George  Stephanopoulos 
on  ABC.  I’ve  watched  the  show  a lot,  so  that 
formed  some  of  my  views.  I got  into  govern- 
mental abuse  expose  type  books  and  similar 
programs.  So  those  things  factor  into  it.  I 
feel  like,  because  of  my  experience,  I have 
an  increased  sense  of  morality  and  right  or 
wrong  and  the  importance  of  honesty. 

PW:  Who’s  your  favorite  president? 

JD:  Lyndon  Johnson.  I feel  like  he  did 
all  of  his  good  work  - he  got  consumed  by 
the  V ietnam  War,  that  is  what  people  think 
to  associate  him  with,  but  they  don’t  real- 
ize that  really  that  was  left  over  from  other 
presidents.  He  got  sucked  into  that  and  it 
was  something  he  had  to  get  involved  in 
that  he  didn’t  create.  But  he’s  responsible 
for  many  of  the  social  programs  and  civil 
rights  legislation.  He  actually  did  a lot  more 
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in  terms  of  getting  things  passed  than  his 
predecessor,  you  know,  JFK.  He’s  my  fa- 
vorite president.  I prefer  to  think  of  him  in 
terms  of  the.... 

PW:The  Great  Society. 

JD:  In  terms  of  the  Great  Society 
rather  than  the  V ietnam  War,  which  is  what 
ultimately  brought  him  down. 

PW:  Okay.  What  was  your  most  posi- 
tive prison  experience  in  the  16  years  that 
you  were  in? 

JD:  Wow.  That’s  a good  question.  I’ve 
never  gotten  that  one  before. 

PW:  Well,  that’s  why  you’ve  neverbeen 
interviewed  by  Prison  Legal  News. 

JD:  [Laughing].  That’s  right,  that’s 
right.  Most  positive  prison  experience? 

PW:  S ure.  Sixteen  years  in  prison, 
something  good  had  to  come  out  of  it 
somewhere. 

JD  : Yeah,  yeah,  yeah.  Sure.  I agree.  Can 
you  ask  me  some  other  question  to  help  me 
to  focus  to  bring  one  thing  out? 

PW:  Well,  the  follow-up  question  to 
that  one  is,  what  was  your  most  negative 
prison  experience?  [Laughing]. 

JD:  Oh  God.  My  personal  most  nega- 
tive experience?  Well,  when  I almost  lost  my 
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life  because  other  prisoners  wanted  to  carry 
out  this  vigilante  mentality  toward  people 
convicted  of  sex  offenses. 

PW:  Even  though,  as  it  turned  out  in 
your  case,  you  were  actually  innocent. 

JD:  That’s  right,  “even  though.”  I had 
multiple  shots  at  the  side  of  my  head  with 
a ten-pound  weight  plate;  that  had  to  be  it. 
It  was  that  or,  having  suffered  that  attack, 
then  to  add  insult  to  injury,  having  been 
placed  in  the  Box  on  top  of  that  when  I’m 
supposed  to  be  in  the  hospital.  So  I’m  in 
the  Box  and  I’ve  almost  lost  my  life,  and 
I’m  supposed  to  be  in  a prison  hospital  but 
instead  they’ve  got  me  in  the  Box. 

PW:  And  the  Box  is  supposed  to  be 
special  housing.... 

JD:  Special  Housing  Unit. 

PW:  Aka,  “the  hole.” 

JD  : While  I’m  there  I get  the  news  that 
my  habeas  corpus  petition  has  been  denied 
because  it  arrived  four  days  late  because 
the  court  clerk  gave  my  lawyer  inaccurate 
information.  I mean,  was  it  the  assault,  was 
it  right  after  that,  or  certainly  it  was  a low 
point  when  I was  turned  down  for  parole. 
I was  looking  for  that  as  a way  out  and  that 
door  was  slammed  on  me.  It’s  kind  of  hard 
to  mix  and  match,  compare  and  contrast 
those  three  events  on  the  negative  side. 

Probably  the  most  positive  thing  that 
happened  to  me  was  being  part  of  the  college 
community  that  was  in  prison.There  was  the 
cell  block  the  administration  put  aside  spe- 
cifically for  inmates  who  were  in  the  college 
program,  and  while  we  were  there  we  kind 
of  formed  a community.  The  normal  barriers, 
the  safety  protocols  that  people  observe,  we 
didn’t  really  have  to  go  through  that  there. 
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Everybody  was  helping  each  other,  if  I was 
weak  in  one  subject  I could  go  to  anybody 
and  ask  them  to  assist  me,  and  everyone  tried 
to  be  helpful  in  that  way.  There  was  a lot  of 
tutoring  that  went  on  and  very  little  violence; 
that  was  definitely  part  of  it. 

PW:  To  follow  up,  you  mentioned  just 
now  that  you  had  been  denied  for  parole, 
and  I don’t  think  I saw  that  in  the  material 
I reviewed  to  prepare  for  the  interview, 
so  how  many  times  were  you  eligible  for 
parole  and  what  happened  at  your  parole 
hearings? 

JD:  I was  eligible  for  parole  once.  I had 
a 15-to-life  sentence.  In  New  York  they 
don’t  have  good  time  that  takes  time  off  the 
front  end  of  your  sentence. 

PW:  So  in  New  York  you  have  to  do 
the  15  years  just  to  see  the  Board? 

JD:  Just  to  see  the  Board.  So  in  the 
parole  review  I knew  they  were  in  the 
habit  of  rubber-stamp  denying  even  meri- 
torious applications  for  anybody  who  was 
incarcerated  for  a violent  crime.  So  I tried 
to  protect  myself  by  repeatedly  raising  the 
issue  of  my  innocence  and  citing  the  DNA 
[evidence]. 

PW:  And  usually  they  cop  quite  the 
attitude  and  they  claim  that  you’re  not 
accepting  responsibility,  you’re  not  show- 
ing any  remorse,  blah  blah  blah,  and  they 
use  that  excuse  to  deny  parole  and  punish 
you  even  further.  Is  that  what  happened  in 
your  case? 

JD  : Yeah  it  is, I believe  that  it  is....  So  in 
the  interview,  having  went  into  that,  towards 
the  end  of  the  interview,  they  asked  me  about 
an  aggression  replacement  training  program. 
I was  able  to  give  them  the  answers  to  show 
that  I learned  the  material  in  this  class.  And 
one  of  the  commissioners  said  to  me,  “Well, 
that’s  good  Mr.  Deskovic,  because  you’re 
going  to  need  those  skills  when  you  return 
back  to  society,  good  luck.” 

The  procedure  is  that  they  mail  you 
the  decision  three  days  later  via  the  in- 


stitutional mail.  So  considering  how  that 
interview  ended,  I actually  walked  around 
the  prison  for  the  next  three  days  thinking 
that  I had  somehow  defied  the  odds,  that 
I was  going  to  be  going  home.  When  I 
got  the  decision  in  the  mail,  it  said  I had  a 
good  disciplinary  record,  a great  educational 
record,  letters  of  support,  even  a letter  from 
a prison  employee  recommending  that  I be 
paroled.  Nonetheless  I had  been  convicted 
of  a brutal  and  senseless  crime  and  to  parole 
me  would  be  to  somehow  deprecate  its  se- 
riousness. So  at  that  point,  considering  that 
I knew  many  people  who  were  working  on 
years  25  and  30  from  a 15-to-life  sentence 
where  they  go  to  a parole  board  and  are 
denied  and  have  that  cycle  continue  into 
perpetuity,  I thought  I was  going  to  die  in 
there  at  that  point. 

PW:  As  many  prisoners  in  fact  do  who 
are  wrongfully  convicted. 

JD:  And  many  who  do  who  are  right- 
fully convicted  or  who  have  turned  their 
lives  around  and  could  be  productive 
members  of  society  if  they  were  released. 
It  just  seems  to  me  so  senseless  and  point- 
less to  continue  incarceration  in  those 
incidences. 

PW:  Okay,  have  you  filed  any  lawsuits 
over  your  wrongful  conviction? 

JD:  Yes. 

PW:  How  many  and  what  have  the 
outcomes  been? 

JD:  I’ve  filed  in  the  New  York  State 
Court  of  Claims. The  result  of  that,  after  4% 
years  of  being  released,  I was  able  to  settle 
that  case  for  $1.85  million.  I filed  a federal 
civil  rights  case;  there  were  four  defendants 
in  there.  I sued  the  Legal  Aid  Society.  I 
settled  that  but  per  their  agreement  I’m 
not  allowed  to  disclose  the  amount.  I 
sued  Westchester  County.  There  were  two 
components  to  that  - there  was  the  fault  of 
the  medical  examiner  and  also  the  District 
Attorney’s  office.  That  I settled  for  $6.5 
million.  I sued  Putnam  County,  and  I sued 
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Peekskill.  The  last  two  defendants  I’m  still 
in  litigation  with. 

PW:  Six,  seven  years  after  your  release, 
the  litigation  continues. 

JD:  I just  want  to  mention  though, 
people  don’t  realize  you  don’t  keep  the 
amount  you  settle  for.  You  have  to  pay  costs 
between  $75,000  and  $225,000  depending 
on  how  much  money  has  been  spent,  and 
then  the  lawyers  take  a third.  So  in  the  end 
you  end  up  keeping  about  55-60%. 

PW:  And  who  were  the  lawyers  repre- 
senting you  in  these  cases? 

JD:  Nick  Brustin  and  Barry  Scheck 
from  the  law  firm  of  Neufeld,  Scheck  & 
Brustin. 

PW:  So  of  all  these  people  you’ve  sued 
who  were  involved  with  wrongfully  convicting 
you,  at  any  point  has  anyone  apologized  to  you 
or  said  they  were  sorry  about  what  happened 
and  have  any  of  them  offered  to  make  amends 
and  try  to  replace  any  part  of  the  16  years  of 
your  life  that  they  stole  through  framing  you 
for  a crime  you  didn’t  commit? 

JD:  No.  The  only  apologies  I’ve  got- 
ten were  from  the  prosecutor  in  the  court 
and  the  judge.  But  neither  of  them  were 
the  people  who  had  something  to  do  with 
convicting  me.  It  wasn’t  the  trial  judge  who 
sentenced  me,  despite  telling  me  “maybe 
you  are  innocent,”  and  it  wasn’t  the  pros- 
ecutor who  continued  to  pursue  the  case 
after  the  DNA  and  everything  else  that 
I’ve  already  covered.  None  of  the  people 
involved  have  ever  apologized. 

PW:  So  in  this  litigation,  because  here 
we  are,  you  got  out  in  2006  and  as  I look  at 


the  calendar  it’s  2013.  Seven  years  later  no 
one  is  saying,  “Okay,  at  this  point  I realize 
we  made  a mistake”  - let’s  be  generous  and 
say  they  made  a mistake,  if  we’re  not  so 
generous  we’ll  say  they  knowingly  framed 
an  innocent  person  for  a crime  they  know 
he  didn’t  commit  - but  no  one  is  saying  we 
have  some  type  of  responsibility,  or  moral  or 
ethical  obligation,  to  try  to  make  you  whole 
or  to  make  amends  to  you.  None  of  that  has 
happened,  just  scorched  earth  litigation? 

JD:  Yes. 

PW:  It  makes  us  proud  to  be  Ameri- 
cans, doesn’t  it? 

JD:  [Caustically].  With  the  “best” 
system  in  the  world  you’d  expect  more,  but 
it’s  not  the  case. 

PW:  I was  going  to  ask  you  about 
that,  too.  What’s  your  response  to  people 
who  say  “you  got  out  of  prison  after  16 
years  and....” 

JD:  The  system  worked? 

PW:  Yes.  Exactly.  What’s  your  response 
to  that? 

JD:  Well.... 

PW:  First  off,  has  anyone  actually  said 
that  to  you? 

JD:  No,  no  one’s  actually  said  that. 
Having  said  that,  though,  in  the  com- 
ments section  once,  within  the  context  of 
Sotomayor’s  ruling  upholding  the  four-day 
[habeas  filing]  lateness,  one  person  once 
said,  and  I don’t  know  who  it  was,  they  said 
“it  was  a procedural  technicality  so  that  was 
the  right  decision,  and  Deskovic  wound  up 
getting  out  anyway,  so  the  system  worked.” 
There  was  one  person  who  anonymously 


commented  on  that  level. 

PW:  He  probably  works  for  the  U.S. 
Attorney’s  office! 

JD:  To  me,  anybody  who  would  say 
that  the  system  working  consists  of  inno- 
cent people  serving  16  years  in  prison  before 
justice  is  done,  that’s  a bizarre  definition  of 
the  system  working. 

PW:  I think  one  of  the  things  that  is 
really  underplayed  in  these  wrongful  con- 
victions is  how  they  endanger  public  safety. 
And  I think  your  case  is  a really  good  point 
of  that  because  Cunningham  went  on  to  kill 
another  person  and  if  the  police  had  been 
doing  their  job  and  actually  tried  to  identify 
who  the  actual  killer  was,  rather  than  just 
pinning  the  murder  on  whoever  they  could, 
which  in  this  case  was  you,  that  second 
victim  would  still  be  alive  today. 

JD:  I agree  with  that.  I think  that 
wrongful  convictions  are  a public  safety 
issue;  it’s  not  about  coddling  criminals  or 
the  rights  of  defendants  over  the  rights  of 
victims.  It’s  about  making  the  system  more 
accurate. 

PW:  You’  ve  been  out  of  prison  for 
seven  years  now.  What  have  you  done  since 
getting  out? 

JD  : Well  I received  a scholarship  from 
Mercy  College,  which  I used  to  complete 
the  bachelor’s  degree.  I just  completed  a 
Master’s  in  Criminal  Justice  from  the  John 
Jay  College  of  Criminal  Justice.  I did  a lot  of 
advocacy  work  on  an  individual  level.  I was 
a columnist  for  five  years  at  a weekly  news- 
paper where  I wrote  on  wrongful  conviction 
subjects  but  occasionally  on  other  criminal 
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justice  topics.  I did  a lot  of  presentations 
on  wrongful  convictions  across  the  coun- 
try; I lobbied  elected  officials  in  New  York 
and  Connecticut  and  I’ve  testified  at  some 
legislative  hearings,  the  subject  matter  of 
which  was  wrongful  conviction  prevention 
measures  and  the  subject  of  capital  punish- 
ment, in  that  it  poses  a risk  in  executing 
innocent  people.  I’ve  done  multiple  media 
interviews  to  raise  awareness  about  wrong- 
ful convictions. 

Lastly,  I’ve  started  the  Jeffery  Deskovic 
Foundation  for  Justice,  to  try  to  clear  other 
people  who  have  been  wrongfully  convicted. 
Not  simply  in  the  DNA  cases,  which  is  what 
most  organizations  in  the  field  limit  them- 
selves to,  but  also  in  non-DNA  cases,  which 
is  important  because  DNA  is  only  around  in 
5-12%  of  all  serious  felony  cases. 

PW:  Right. 

JD:  We  have  the  re-integrative  side 
also,  with  which  we  seek  to  help  people  put 
their  lives  back  together  again  after  being 
released.  We  have  the  public  awareness  and 
legislative  aspect  of  it,  which  those  two 
things  are  kind  of  the  same  as  what  I did  as 
an  individual,  just  with  a support  staff. 

PW:  And  what  is  your  interest  and 
motivation  in  doing  this?  Specifically,  in 
establishing  the  Jeffery  Deskovic  Founda- 
tion for  Justice? 

JD:  My  motivation  is,  I had  the  goal 
to  reach  back  into  prison  and  clear  other 
people  who  are  similarly  situated.  I want  to 
make  what  happened  count  for  something. 
If  I can  do  that,  I can  take  some  solace  out 
of  what  happened  to  me. 

PW:  Have  you  had  support  or  help  in 
doing  this? 

JD:  Sure.  The  foundation’s  assistant 
director,  Richard  Blassberg,  I actually 
used  to  write  for  him  at  the  newspaper 
for  four  years  so  he’s  assisted  me  from  the 
beginning:  Hiring  personnel  and  having 
renovation  work  done,  putting  together 
the  procedures  and  protocols  by  which  we 
operate. 

PW:  Okay.  And  when  did  the  founda- 
tion start? 

JD  : We  started  in  September  2011,  so 
from  September  to  March  of  last  year.  We 
needed  that  time  to  select  the  office  equip- 
ment and  furniture,  get  the  right  personnel 
in  place,  and  again  the  protocols  and  pro- 
cedures. We’ve  been  at  full  strength  from 


March  to  March,  so  about  a year  now. 

PW:  And  I understand  you’ve  had  one 
success  already? 

JD  : We’ve  had  one  success.  We  played 
a role  in  assisting  William  Lopez  to  undo 
his  wrongful  conviction.  He  was  in  for 
23 Yi  years  and  he’s  home  now  for  about  2 
months.  I got  a chance  to  be  on  a different 
side  of  the  equation.  Before,  people  would 
say  to  me,  “You’re  an  inspiration  to  us,  you’re 
why  we  do  the  work,  this  is  what  pushes 
us  to  keep  going.”  And  now  I see  that  in 
looking  at  him. 

PW:  You  set  up  the  foundation  using 
your  own  money,  correct? 

JD:  Yes  I did.  I put  up  11.5  million  of 
my  own  money  to  get  it  started.  So  that 
guarantees  us  to  operate  for  three  years. 
And  during  that  time  we  need  to  become 
sustainable  through  external  funds. 

PW : Now  as  far  as  I know  - in  the  con- 
text I’ve  been  covering  prisons  and  prison 
litigation  for  a little  bit  over  23  years  now 
- as  far  as  I know  you’re  the  only  exoner- 
ated prisoner  who  has  used  his  own  money 
to  start  a foundation  or  do  anything  with 
his  own  money  to  help  other  people  who 
were  wrongfully  convicted  or  to  advance  a 
social  justice  project.  Do  you  have  any  idea 
why  that  is? 

JD:  [Pauses]. 

PW:  Because  at  this  point  we’ve  had 
a lot  of  exonerated  people  and  a lot  of 
those,  obviously  some  cases,  in  many  cases 
they  don’t  get  any  compensation  at  all.  In 
a lot  of  other  cases  people  do  get  a lot  of 
compensation. 

JD:  Hey  you’re  right,  we’re  the  first 
organization  started  by  an  exonerated. 
There  are  a lot  of  exonerated  people  who 
have  started  other  things,  but  it’s  on  the  re- 
integrative  side.  It’s  not  like  they’re  trying 
to  clear  people  or  put  up  their  own  money 
like  I did.  You  know,  I’m  trying  to  think 
why  no  one  else  has  done  it  before.  It’s  one 
thing  to  theorize  about  it  or  to  say  it  and  it’s 
something  else  when  you  actually  have  the 
means  to  do  so  and  you  have  to  part  with  a 
large  sum  of  money. 

PW:  Well,  you  did  it  and  that’s  why 
I’m  saying.... 

JD:  Listen,  you  have  to  really,  beyond 
a superficial  level,  you  have  to  be  really 
convinced  to  the  core  of  your  being  to  do 
it.  I think  in  other  instances  people  want  to 
put  their  experiences  behind  them  and  they 
don’t  want  to  think  about  it;  they  don’t  want 
to  think  about  what  happened  to  them  much 


less  help  other  people.  But  for  me,  I can’t 
forget  about  people  I metaphorically  left  be- 
hind. And  I guess  just  my  sense  of  that,  and 
my  sense  of  morality  in  that  - it’s  weird  to  say 
of  myself  - but  I guess  it  runs  stronger  than 
other  people  who  have  been  compensated  at 
this  point  but  haven’t  done  it. 

PW:  What  is  your  view  of  the  criminal 
justice  system? 

JD:  The  criminal  justice  as  it’s  cur- 
rently constructed  is  broken.  Until  we 
start  passing  reforms,  we’re  going  to  have 
innocent  people  continually  be  wrongfully 
incarcerated,  we’ll  continue  to  have  people 
unnecessarily  incarcerated  who  would  be 
productive  members  of  society  if  they  were 
released,  and  other  injustices  from  over- 
sentencing to  over-charging.  All  of  these 
things  will  continue. 

PW:  I n your  view  what  needs  to 
change  to  prevent  innocent  people  from 
being  wrongfully  convicted  in  the  future? 

JD:  A number  of  things.  One  is  that 
we  need  to  criminalize  clear-cut,  inten- 
tional prosecutorial  misconduct:  When 
prosecutors  engage  in  tactics  like  withhold- 
ing exculpatory  material,  working  hand  in 
glove  with  experts  - telling  them  what  you 
want  to  prove  and  they’ll  prove  it  - sup- 
porting perjury  and  not  correcting  perjured 
testimony.  When  that’s  done  intentionally, 
I think  there  should  be  criminal  penalties 
and  I think  we  should  remove  prosecuto- 
rial immunity  so  that  they  can  be  held 
accountable  civilly  - the  same  way  that  if 
somebody  commits  murder  not  only  do  they 
face  criminal  charges  but  they  can  also  be 
sued  for  wrongful  death.  There’s  no  other 
aspect  of  law  enforcement  that  enjoys  this 
immunity  and  I don’t  see  why  prosecutors 
should  be  a special  class  of  people  above 
the  law. 

But  past  that,  videotaping  interroga- 
tions from  beginning  to  end.  I think  it 
would  prevent  police  officers  from  engaging 
in  some  of  the  more  abusive  tactics.  It  would 
prevent  them  from  leaving  things  out  of 
their  testimony  so  at  trial  it  doesn’t  become 
a swearing  match  of  their  word  against  the 
defendant’s. 

PW:  Right. 

JD:  A better  system  of  defense  for 
the  poor.  I mean,  some  of  the  built-in 
deficiencies  when  it  comes  to  that  include 
an  uneven  financial  and  manpower  playing 
field  between  the  public  defender  and  pros- 
ecutor, limiting  case  loads  and  equal  pay  for 
both  sides.  Having  one  state-wide  system 
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that  would  enable  there  to  be  oversight, 
quality  control.  Also,  standardized  evidence 
preservation  systems.  I mean  DNA  is  only 
around  in  about  5-12%  of  all  serious  felony 
cases,  but  if  you’re  lucky  enough  that  your 
case  falls  into  that  small  percentage,  the  first 
obstacle  is  whether  or  not  the  evidence  has 
been  lost  or  destroyed,  and  if  it  has  you’re 
just  out  of  luck.  There’s  no  law  mandating 
that  it  be  preserved. 

Plus  corroborative  requirements  when 
it  comes  to  incentivized  witnessing,  which  is 
when  people  get  benefits  for  testimony. 

PW:  And  jailhouse  snitches. 

JD  : Well,  that’s  the  same  thing.  That’s 
incentivized  witnessing. 

PW:  That’s  the  fancy  term  for  it. 

JD  : That’s  the  fancy  term  for  it,  right. 
But  some  of  the  things  I would  advocate 
that  would  address  that  would  be  an 
external  evidence  corroboration  require- 
ment, and  wearing  of  a wire.  So  we  can  be 
sure  in  these  really  questionable  jailhouse 
confessions  where  these  people  have  been 
with  each  other  for  a number  of  months  or 
weeks  and  are  all  of  a sudden  freely  talking 
among  themselves  about  all  these  serious 
crimes.  I want  to  be  sure  these  conversa- 


tions are  actually  taking  place  rather  than 
being  fabricated  by  desperate  prisoners 
caught  red-handed  who  have  no  truthful 
information  to  trade. 

PW:  Do  you  see  any  interest  in  pre- 
venting wrongful  convictions  from  anyone 
in  a position  of  power?  And  by  position 
of  power  I mean  like  judges,  legislators, 
prosecutors  - in  other  words,  the  people 
who  are  actually  in  a position  to  and  can 
and  do  send  people  to  prison.  Do  you  see 
any  interest  or  incentive  among  them  in 
preventing  wrongful  convictions? 

JD:  Well,  Assemblyman  [Joseph] 
Lentol  from  the  New  York  state  legislature 
has  always  sponsored  a lot  of  wrongful 
conviction  prevention  measures  and  things 
typically  get  passed  out  of  his  committee 
and  passed  in  the  Assembly,  though  they  al- 
ways die  in  the  Senate.  But  outside  of  him? 
I would  have  to  say  no.  Governor  Cuomo 
made  - I forgot  if  there  was  an  announce- 
ment or  state  of  the  state  address  or  some 
major  announcement  - where  he  was  talk- 
ing about  the  need  for  better  identification 
procedures  and  videotaping  interrogations. 
He  said  that  verbally,  but  I don’t  see  him 
publicly  repeating  that;  I don’t  see  him  using 


political  capital  to  try  to  get  those  measures 
through.  To  me  it’s  just  talk. 

PW:  Or  let’s  not  forget  that  he  is  the 
governor,  so  he  could  issue  an  executive 
order  that,  for  example,  the  state  police  or 
law  enforcement  agencies  under  control  of 
the  executive  branch  at  the  state  level  could 
do  this,  and  that  could  in  turn  serve  as  a 
model  for  other  police  agencies  throughout 
the  state. 

JD:  I agree  with  you. 

PW:  I ’ve  got  a quick  question  here, 
which  I think  might  go  into  this,  since 
you’re  kind  of  an  expert  in  wrongful  con- 
victions.... 

JD:My  master’s  thesis  was  written  on 
the  topic,  by  the  way. 

PW:  Are  there  any  rich  people  who 
have  been  wrongfully  convicted  of  a crime 
they  didn’t  commit  that  you  can  think  of? 

JD:  Not  that  I can  think  of. 

PW:  Okay,  so  it’s  almost  like  you  get 
as  much  justice  as  you  can  afford. 

JD  : Yeah.  Exactly.  If  you’re  rich  and/or 
politically  connected  then  you  can  afford 
the  best  talent.  You  can  hire  the  best  lawyers, 
the  best  experts  and  the  best  investigators. 

PW:  If  there  was  one  change,  just  one, 
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that  you  could  make  in  the  criminal  justice 
system,  what  would  it  be? 

JD:  Definitely  criminalizing  inten- 
tional prosecutorial  misconduct. 

PW:  Okay.  While  you  were  in  prison 
did  your  family  support  you?  In  other  words, 
what  effect  did  your  conviction  have  on  your 
family  support  network  and  your  relation- 
ships with  your  family? 

JD:  Well,  it  disrupted  things.  My 
mother  was  the  only  person  who  consis- 
tently came  to  visit  me,  although  the  last  6 
years  that  slowed  down  dramatically.  At  the 
end  I was  lucky  if  I saw  her  from  every  four 
to  six  months.  I had  several  sets  of  aunts 
and  uncles  that  would  come  and  visit  me 
and  then  I wouldn’t  see  them  for  another 
three,  four  years,  and  then  they’d  pop  up  and 
then  I wouldn’t  see  them  for  another  three 
or  four  years.  And  then  I had  most  of  my 
family  that  never  came  to  see  me. 

PW:  Which  is  actually  kind  of  the 
norm  for  most  people  who  go  to  prison, 
wrongfully  or  rightfully  convicted  as  the 
case  may  be. 

JD:  Yeah,  exactly.  Family  and  friends, 
it’s  a common  pattern  that  you  point  out, 
they  fall  by  the  wayside. 

PW:  And  the  longer  you  do,  the  more 
they  fall. 

JD  : Yes.  Exactly  right. 

PW:  Are  you  angry  or  bitter  at  your 
experience  for  having  been  wrongfully  con- 
victed of  a crime  you  didn’t  commit? 

JD:  No,  because  I realized  within  the 
first  week  that  by  being  angry  I’m  not  hurt- 
ing anybody  except  myself.  I’m  not  getting 
back  at  any  of  the  people  who  wrongfully 
convicted  me;  I’m  the  only  loser  here.  I want 
to  enjoy  myself,  my  life  as  much  as  I can, 
get  as  much  meaning  out  of  it  as  I can,  and 
I can’t  do  that  if  I’m  angry  and  bitter. 

PW:  Okay.  If  you  had  one  piece  of  ad- 
vice to  give  PLN s readers,  especially  those 
who  are  incarcerated,  what  would  that  be? 

JD  : Well,  for  people  who  are  guilty  who 
are  incarcerated,  my  message  to  them  would 
be:  The  system  is  not  going  to  rehabilitate 
you.  You  have  to  want  it  for  yourself  so  you 
need  to  be  proactive.  Take  advantage  of  the 
educational  opportunities  that  are  there. 
Read  non-fiction  books,  don’t  waste  your 
time  or  get  caught  up  in  prison  politics. 
Try  to  orient  everything  you  do  towards 
your  future  life  when  you’re  eventually 


free.  There  have  been  a lot  of  worthwhile 
accomplishments  by  people  who  have 
committed  crimes  that  have  resulted  in 
their  conviction  but  they  have  done  a lot 
of  meaningful  things  both  individually  and 
that  have  benefitted  society. 

In  terms  of  people  who  are  innocent, 
I would  say  don’t  give  up.  Because  if  I had 
given  up  I wouldn’t  be  home,  I wouldn’t 
be  doing  the  things  that  I’m  doing.  Don’t 
forget  about  the  people  you’ve  left  behind, 
metaphorically.  There  are  many  people 
wrongfully  imprisoned.  To  me,  to  come 
home  and  forget  about  the  cause,  the  strug- 
gle and  other  people,  that’s  wrong.  That’s 
wrong  to  do  that.  Once  you’re  exonerated 
you  can  parlay  your  5 minutes  of  fame  into 
talking  about  the  system  needing  reforms 
and  other  people  being  there  wrongfully, 
and  keep  it  going  as  long  as  you  can.  Kind 
of  like  I’ve  done.  I haven’t  done  anything 
special,  I mean  I have  in  the  sense  that  other 
people  aren’t  doing  it  and  it’s  a worthwhile 
thing,  but  it’s  not  in  the  sense  that  it’s  cer- 
tainly replicable  by  other  people. 

No  matter  how  many  times  you  send 
out  letters  and  they’re  not  answered,  or  how 
many  times  your  appeals  are  denied,  don’t 
take  no  for  an  answer.  You  have  to  keep  go- 
ing. If  one  door  closes,  go  on  to  the  next  one 
and  don’t  be  afraid  to  go  back  and  knock  on 
the  same  door  previously.  All  the  places  you 
look  to  for  help  don’t  necessarily  have  to  be 
in  the  legal  field.  Often  in  these  wrongful 
conviction  cases,  somewhere  along  the  way 
there  is  some  sort  of  lay  person,  a civilian, 
who  turns  into  an  advocate  who  can  help 
build  a bridge  between  the  wrongfully 
convicted  and  the  professional  legal  services 
that  will  be  needed  to  clear  their  name.  So 
look  in  those  directions  as  well. 

PW:  How  can  prisoners  who  have  been 
wrongfully  convicted  contact  the  Jeffrey 
Deskovic  Foundation  for  Justice? 

JD:  Firstly,  I will  have  to  ask  a special 
favor  in  requesting  that  this  part  definitely 
be  kept  in  the  issue.  We  only  do  non-DNA 
cases  in  New  York,  New  Jersey  and  Con- 
necticut, and  DNA  cases  nationally.  Please, 
if  you  live  outside  that  jurisdiction,  please 
don’t  flood  us  with  letters  because  you’re 
creating  a large  pool  of  correspondence. 
We’re  already  swamped  as  it  is  and  we’re  not 
able  to  go  beyond  our  geographical  limita- 
tions. Having  said  that,  they  can  contact  us 
via  snail  mail:  The  Jeffrey  Deskovic  Founda- 
tion for  Justice,  133  West  72nd  Street,  New 
York,  NY  10023. 


PW:  That  wraps  up  my  questions,  so 
my  final  question  is,  is  there  anything  you’d 
like  to  say  that  I missed,  or  that  you’d  like 
to  get  out  there? 

JD:  Sure.  There  are  a couple  of  things. 
Firstly,  one  of  the  foundation’s  challenges  is 
trying  to  build  our  donor  base. 

We  raised  very  little  money  through 
grassroots.  I want  people  to  realize  that 
even  if  you’re  of  modest  means,  your  small 
contribution  can  help.  If  we  all  do  a little  bit 
we  can  get  a lot  done;  we  need  to  become 
sustainable  so  we  can  keep  trying  to  clear 
people  such  as  Mr.  Lopez.  I can  only  do  so 
much  myself,  and  the  foundation  can  only 
do  so  much.  We  need  people  to  support 
our  work. 

On  a related  note,  one  of  our  challenges 
in  raising  funds  in  terms  of  large  donors 
is  that  until  you  land  your  first  five-figure 
donor,  it’s  very  hard  to  raise  money  from 
people  who  have  a large  giving  capacity.  It’s 
almost  like  they’re  waiting  for  somebody 
else  to  make  the  first  donation,  which  will 
be  their  endorsement  so  they  don’t  have  to 
go  through  all  the  vetting  and  everything 
else  that’s  necessary. 

So  if  you’re  reading  this  and  you’re  of 
means,  please  consider  a major  gift  to  sup- 
port the  foundation. 

I’d  like  to  get  our  community  word  in 
here,  too.  If  people  text  the  word  “Deskovic” 
to  50555,  they’ll  be  opting  into  text  message 
alerts  so  they’ll  know,  for  example,  if  I’m 
doing  a speaking  engagement  at  a certain 
place,  certain  time,  or  TV  or  radio  interview. 
If  there  are  other  wrongful  conviction  issues 
we’re  engaging  in,  they’ll  know  about  them 
and  they  can  come  out  and  support  us.  If 
they  text  the  word  “innocent”  to  50555,  they 
will  make  a $10  donation  to  the  founda- 
tion which  is  added  to  their  cell  phone  bill. 
Standard  text  message  policies  apply. 

It’s  important  to  back  advocacy  work 
with  grassroots  support,  because  there  is 
only  so  much  I can  do  as  an  individual  or 
even  what  the  foundation  can  accomplish 
by  itself.  If  people  can  support  us  and  en- 
courage other  people  to  do  so,  it  would  go 
a long  way  to  assist  our  efforts. 

The  Jeffrey  Deskovic  Fomidation  for  Justice 
is  online  at  www.thejeffreydeskovicfoun- 
dationforjustice.org.  Other  organizations 
that  work  on  wrongful  convictions  are  listed 
in  PLN’s  resources  section  on  page  60.  For 
more  mformation  about  Jeff  visit:  www. 
jeffreydeskovicspeaks.  org. 
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Report:  BOP  Fails  to  Monitor  Effects,  Conditions  of  Segregated  Housing 

by  Derek  Gilna 


In  May  2013,  the  U.S.  Government 
Accountability  Office  (GAO)  issued  a 
report  critical  of  the  federal  Bureau  of  Pris- 
ons’ (BOP)  use  of  segregated  housing.  The 
report  found  that  the  percentage  of  prisoners 
held  in  segregated  housing,  including  Special 
Housing  Units  (SHUs),  Special  Manage- 
ment Units  (SMUs)  and  Administrative 
Maximum  (ADX),  had  increased  17%  over 
the  past  five  years  from  10,659  to  12,460, 
while  the  BOP’s  overall  population  had 
increased  6%  in  the  same  time  period. 

BOP  prisoners  held  in  segregated 
housing  are  generally  confined  to  their 
cells  for  23  hours  per  day,  for  indeterminate 
lengths  of  time. 

The  GAO  criticized  the  BOP  for  fail- 
ing to  consistently  manage  or  implement 
its  regulations  uniformly  from  institution 
to  institution  and  for  not  having  adequate 
controls  in  place  to  address  what  the 
GAO  termed  “document  deficiencies. ’’The 
BOP  was  unable  to  show  that  it  provided 
“minimum  conditions  of  confinement  and 
procedural  protections”  for  segregated 
prisoners,  or  that  it  had  implemented 
adequate  computer  systems  to  monitor  its 
compliance  with  written  procedures  for 
segregated  housing. 

Human  rights  activists  have  long 
advocated  the  abolition  of  most  forms  of 
segregation  based  upon  studies  that  show 
prolonged  isolation  “may  have  an  adverse 
effect  on  the  overall  mental  status  of  some 


individuals.”  [See,  e.g  .,PLN,  Oct.  2012,  p.l]. 
The  BOP  has  acknowledged  that  it  has  no 
data  regarding  the  psychological  effects  of 
such  isolation,  but  stated  as  of  January  2013 
that  it  plans  to  study  segregated  housing  and 
is  “considering  conducting  mental  health 
case  reviews  for  inmates  held  in  SHUs  or 
ADX  for  more  than  12  continuous  months.” 
Additionally,  the  BOP  began  using  a new 
software  program  to  “document  conditions 
of  confinement  in  SHUs  and  SMUs.” 

The  GAO  also  noted  that  the  BOP, 
although  claiming  that  segregated  housing 
enhances  the  protection  of  prisoners,  staff 
and  the  general  public,  “cannot  determine 
the  extent  to  which  segregated  housing 
achieves  its  stated  purpose.”  SHUs  are 
generally  used  for  shorter-term  stays  for 
disciplinary  or  administrative  reasons, 
SMUs  are  often  used  to  transition  prison- 
ers to  a lower-level  security  and  ADX  units 
provide  the  highest  level  of  security  for 
allegedly  more  dangerous  prisoners. 

The  GAO  made  several  recommenda- 
tions for  the  correction  of  the  problems  it 
identified  in  its  report,  including  “(1)  develop 
ADX-specific  monitoring  requirements;  (2) 
develop  a plan  that  clarifies  how  BOP  will 
address  documentation  concerns  GAO  iden- 
tified, through  the  new  software  program;  (3) 
ensure  that  any  current  study  to  assess  seg- 
regated housing  also  includes  reviews  of  its 
impact  on  institutional  safety;  and  (4)  assess 
the  impact  of  long-term  segregation.” 


What  stands  out  in  the  report  is  the 
lack  of  apparent  concern  on  the  part  of  the 
BOP  - and  by  extension  the  Justice  Depart- 
ment, Attorney  General  and  the  executive 
branch  of  the  federal  government  - for  the 
more  than  12,400  federal  prisoners  who  are 
confined  in  segregation.  In  an  era  where 
many  states,  including  Illinois  and  Maine 
among  others,  are  phasing  out  segregated 
housing,  the  BOP  has  increased  the  number 
of  prisoners  held  in  segregation  units. 

David  Fathi,  director  of  the  ACLU’s 
National  Prison  Project,  is  especially  critical 
of  the  use  of  segregation.  “It’s  astonishing 
that  the  [BOP]  has  steadily  increased  its  use 
of  solitary  confinement  and  other  segregated 
housing  while  failing  to  assess  whether  this 
expensive  and  inhumane  practice  has  any  ac- 
tual effect  on  prison  safety. The  Bureau  needs 
to  follow  the  lead  of  the  growing  number  of 
states  that  have  reduced  solitary  confinement 
while  preserving  prison  safety  and  saving 
millions  of  dollars  in  the  process.” 

Left  unaddressed  by  the  GAO  report 
is  the  incalculable  psychological  damage 
being  inflicted  on  BOP  prisoners  held  in 
segregation,  and  the  human  and  financial 
costs  stemming  from  their  confinement  in 
segregated  housing.  FI 

Sources:  “Improvements  Needed  in  Bureau  of 
Prisons’  Monitoring  Mid  Evaluation  of  Impact 
of  Segregated  Housing,  ” Government  Account- 
ability Office  (May  1,  2013);  www.dcaclu.org 
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AS  I WRITE  THIS  month’s  EDITORIAL, 
prisoners  in  California  are  staging 
the  largest  hunger  strike  and  food  boycott 
in  U.S.  history  to  protest  the  California 
prison  system’s  policy  and  practice  of 
indefinite  solitary  confinement  for  thou- 
sands of  prisoners  spanning  years  and  even 
decades. 

For  the  past  40  years  California  prison 
officials,  and  their  counterparts  around 
the  country,  have  embarked  on  a massive 
program  to  construct  supermax  facilities 
designed  to  physically  isolate  prisoners 
and  mentally  destroy  them  - a program 
that  has  been  highly  successful.  It  is  not  a 
coincidence  that  the  rise  of  control  units 
began  in  the  1970s  as  the  federal  courts 
imposed  limits  on  the  physical  brutality 
and  torture  that  U.S.  prison  officials  could 
impose  on  prisoners. 

As  reported  in  this  month’s  PLN 
and  prior  issues,  prisoners  have  sought  to 
protest  this  ongoing  torture  by  the  only 
means  at  their  disposal,  which  is  to  refuse 
food.  Never  before  have  so  many  prison- 
ers engaged  in  a hunger  strike.  Whether 
American  prisoners  have  the  wherewithal 
to  starve  themselves  to  death  like  Bobby 
Sands  and  the  other  9 martyrs  of  the 
Provisional  Irish  Republican  Army  and 
the  Irish  National  Liberation  Army  did 
in  1981  remains  to  be  seen. 

Political  prisoners  in  Turkey  staged  a 
hunger  strike  in  the  early  2000s  that  led  to 
dozens  of  deaths,  to  protest  efforts  by  the 
government  to  move  them  from  commu- 
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nal  prisons  into  control  units  designed  by 
U.S.  officials.  [See:  PLN,  April  2002,  p.22; 
Aug.  2001,  p.  18].  Political  prisoners  in  the 
Guantanamo  Bay  concentration  camp  are 
currently  staging  a hunger  strike  to  protest 
their  ongoing  captivity  without  trial,  charge 
or  prospect  of  release. 

What  is  significant  about  the  Califor- 
nia hunger  strike  is  not  so  much  that  the 
prisoners  in  control  units  are  participating, 
but  that  large  numbers  of  prisoners  not  in 
control  units  are  also  taking  part.  We  will 
report  on  events  as  they  unfold.  Prisoners 
are  hungry  for  justice,  and  the  resort  to 
starvation  comes  as  the  executive  branch  of 
government  imposes  the  long-term  torture 
of  solitary  confinement,  the  legislature  has 
duly  acquiesced  to  and  continues  to  fund 
it,  and  the  judiciary  is  unable  or  unwilling 
to  remedy  it. 

This  month’s  cover  story  interview 
with  Jeff  Deskovic  continues  PLN’s  series 
of  interviews  with  people  whose  prison 
experiences  have  been  notable.  What  is 
interesting  about  Jeff’s  story  is  not  that  he 
was  wrongfully  convicted  and  railroaded 
into  prison  for  a crime  he  did  not  commit. 


As  PLN  readers  know,  that  happens  with 
monotonous  regularity  and  is  not  unusual. 
Nor  was  it  noteworthy  that  he  was  success- 
ful in  recovering  damages  for  his  wrongful 
conviction.  What  was,  to  my  knowledge,  a 
first,  was  that  he  used  a significant  portion 
of  his  lawsuit  awards  to  establish  a non- 
profit organization  dedicated  to  freeing  the 
wrongfully  convicted.  It  is  very  unusual  for 
plaintiffs  of  any  stripe  to  use  their  financial 
resources  to  seek  reform  of  the  system  that 
wronged  them. 

Jeff’s  insights  and  comments  about  the 
judiciary,  prisons  and  his  own  experience 
are  well  worth  reading  and  inspirational 
to  anyone  involved  in  the  criminal  justice 
system. 

Our  office  relocation  to  Florida  has 
gone  well,  though  we  are  still  getting  caught 
up  on  mail  and  book  and  subscription 
orders.  We  were  behind  on  our  printing 
schedule  due  to  the  move  but  plan  to  be 
back  to  our  regular  schedule  within  the 
next  month. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe  and/or  do- 
nate. PI 


Supreme  Court  Holds  Padilla  Not  Retroactive 

by  Derek  Gilna 


In  Padilla  v.  Kentucky,  130  S.Ct.  1473 
(2010)  [PLN,  Aug.  2010,  p.ll],  the  U.S. 
Supreme  Court  held  that  attorneys  have  an 
obligation  to  advise  their  non-citizen  clients 
that  they  face  the  collateral  consequence  of 
deportation  if  they  plead  guilty  to  a felony. 

Roselva  Chaidez,  a non-citizen  perma- 
nent resident,  pleaded  guilty  to  two  counts 
of  mail  fraud  in  2004  and  was  sentenced  to 
probation  and  ordered  to  pay  restitution. 

Under  federal  immigration  statutes 
the  offense  of  mail  fraud  is  considered  an 
“aggravated  felony,”  which  meant  Chaidez 
was  subject  to  mandatory  deportation.  Her 
criminal  defense  attorney  did  not  inform 
her  of  that  fact  when  she  pleaded  guilty; 
she  filed  a petition  for  writ  of  coram  nobis 
alleging  ineffective  assistance  of  counsel, 
and  the  Supreme  Court  issued  its  decision 
in  Padilla  while  her  appeal  was  pending. 

The  Supreme  Court  had  previously 
held, in  Teague  v.  Z,«?ze,489  U.S.288  (1989), 


that  when  the  Court  announces  a “new  rule” 
the  rule  is  not  retroactively  applied  to  final 
convictions  in  habeas  or  similar  proceed- 
ings. Thus,  the  government  argued  “that 
Chaidez  could  not  benefit  from  Padilla 
because  it  announced  a ‘new  rule’  and,  under 
Teague,  such  rules  do  not  apply  in  collateral 
challenges  to  already-final  convictions.” 

The  district  court  found  that  Padilla 
did  not  announce  a new  rule  for  retroac- 
tivity purposes,  but  the  Seventh  Circuit 
reversed.  See:  Chaidez  v.  United  States,  655 
F.3d  684  (7th  Cir.2011)  [PLN,  Dec.  2011, 
p.24].  Chaidez  appealed  and  the  Supreme 
Court  granted  her  cert,  petition. 

On  February  20,  2013,  the  Court  af- 
firmed the  Seventh  Circuit,  finding  that 
Padilla  had  announced  a “new  rule”  as  de- 
fined in  Teague  and,  consequently,  Chaidez 
could  not  apply  Padilla  to  her  already-final 
conviction.  See:  Chaidez  v.  United  States, 
133  S.Ct.  1103  (2013).  P 
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Sixth  Circuit  Addresses 
Spoliation  Sanction  Standard 


IN  HOLDING  THAT  THE  DETERMINATION  of 
a spoliation  sanction  should  be  left  to  the 
discretion  of  the  district  court,  considering 
the  facts  of  each  case  individually,  the  Sixth 
Circuit  Court  of  Appeals  held  it  would  not 
upset  a district  court’s  decision  unless  it 
constituted  an  abuse  of  discretion. 

The  appellate  court  entered  its  ruling  in  a 
case  involving  Michigan  state  prisoner  Ken- 
neth Ray  Adkins,  who  argued  that  he  was 
entitled  to  an  adverse  inference  instruction 
because  video  and  photographic  evidence 
related  to  his  42  U.S.C.  § 1983  excessive 
use  of  force  claim  against  prison  guard  Basil 
Wolever  had  been  lost  by  officials  at  the  Ionia 
Maximum  Correctional  Facility. 

Adkins  claimed  in  his  suit  that  Wolever 
had  assaulted  him  “by  yanking  his  hands 
through  a slot  in  the  cell  door  before  remov- 
ing his  handcuffs.”  As  a sanction  for  the 
missing  video  and  photographic  evidence, 
he  asked  the  district  court  to  instruct  the 
jury  that  they  could  presume  the  evidence 
would  have  been  favorable  to  him. 

Applying  Michigan  law  as  required 
by  Sixth  Circuit  precedent  at  the  time,  the 
court  denied  Adkins’request.The  case  went 
to  trial  and  the  jury  returned  a verdict  in  fa- 
vor ofWolever.  Adkins  appealed  the  district 
court’s  denial  of  the  spoliation  sanction  and 
the  Sixth  Circuit  panel  affirmed.  See:  Adkins 
v.  Wolever , 520  F.3d  585  (6th  Cir.  2008). 

In  an  en  banc  ruling,  the  Court  of  Ap- 
peals joined  its  sister  circuits  in  holding  that 
federal  courts  are  not  constrained  by  state 
law  when  crafting  proper  spoliation  sanc- 
tions, and  remanded  the  case  to  the  district 
court  for  consideration  of  Adkins’  request 
for  a new  trial.  See:  Adkins  v.  Wolever , 554 
F.3d  650  (6th  Cir.  2009). 

The  district  court  held  an  evidentiary 
hearing  on  remand,  again  determined  that  a 
spoliation  sanction  was  not  warranted,  and 
again  denied  Adkins’  motion  for  a new  trial 
or  other  relief.  Adkins  appealed. 

The  Sixth  Circuit  began  its  analysis 
by  discussing  the  standard  for  determining 
whether  a spoliation  sanction  is  appropriate. 
“A  party  seeking  an  adverse  inference  instruc- 
tion based  on  the  destruction  of  evidence  must 
establish  (1)  that  the  party  having  control  over 
the  evidence  had  an  obligation  to  preserve  it 
at  the  time  it  was  destroyed;  (2)  that  the  re- 
cords were  destroyed  with  a culpable  state  of 


mind;  and {3)  that  the  destroyed  evidence  was 
relevant  to  the  party’s  claim  or  defense...,” the 
appellate  court  wrote,  quoting  from  Beaven 
v.  United  States  Dept,  of  Justice,  622  F.3d  540 
(6th  Cir.  2010).  “Thus,  an  adverse  inference 
for  evidence  spoliation  is  appropriate  if  the 
Defendants  knew  the  evidence  was  relevant  to 
some  issue  at  trial  and  their  culpable  conduct 
resulted  in  its  loss  or  destruction. This  depends 
on  the  alleged  spoliator’s  mental  state  regard- 
ing any  obligation  to  preserve  evidence  and 
the  subsequent  destruction.” 

The  district  court  found  that  preserva- 
tion of  the  evidence  in  Adkins’  case  “was 
entirely  beyond  Officer  Wo  lever’s  control,” 
and  a spoliation  sanction  is  only  warranted 
“by  showing  that  the  evidence  was  de- 
stroyed knowingly,  even  if  without  intent  to 
breach  a duty  to  preserve  it,  or  negligently.” 
Wolever,  the  district  court  held,  had  no 
control  over  or  access  to  the  evidence  and 
thus  could  not  be  culpable  for  its  loss. 

The  Sixth  Circuit  refused  to  set  a bright 
line  test  for  spoliation  sanctions.  “The  ulti- 
mate determination  of  culpability  is  within 
the  district  court’s  discretion  so  long  as  it 
is  not  a clearly  erroneous  interpretation  of 
the  facts,”  the  Court  of  Appeals  stated.  The 
most  prudent  path,  “and  the  one  we  adopt 
today,  is  to  consider  incidences  raising 
spoliation  questions  on  a case-by-case  ba- 
sis, considering  the  purpose  of  a spoliation 
sanction  and  the  factors  for  determining 
whether  one  should  be  imposed.” 

Finding  there  was  no  abuse  of  discre- 
tion, the  district  court’s  order  was  affirmed. 
See:  Adkins  v.  Wolever,  692  F.3d  499  (6th  Cir. 

2012).  P 
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Please  Stop  "Reforming"  Pelican  Bay 


//I  TOOK  MY  FIRST  PHOTOGRAPH  LAST 

I November.  That’s  one  picture  in  17 
years,”  Pelican  Bay  prisoner  Jimmy  Flores 
writes  to  me.  He  lives  in  the  California 
prison’s  Secure  Housing  Units  (SHUs)  - 
solitary  confinement  - where  he  passes  22.5 
hours  per  day  locked  alone  in  a windowless 
concrete  cell.  Aside  from  letters,  he  is  de- 
nied all  contact  with  the  outside  world.  “Up 
until  last  year,  nobody  knew  what  I looked 
like  back  home.” 

Seventeen  years. 

On  the  outside,  we  package  our  time 
in  smaller  parcels.  Our  calendars  split  our 
days  into  half-hour  segments.  If  I am  two 
minutes  late  for  my  conference  call,  the 
people  already  on  the  line  will  need  to  make 
awkward  small  talk  for  approximately  1.5 
minutes.  On  Facebook,  you  can  find  out 
that  it  was  33  minutes  ago  that  your  friend 
posted  a picture  of  their  powder-faced 
dog  eating  a donut,  “about  an  hour”  since 
another  announced  the  advent  of  a “Com- 
plicated Relationship. ’’And  if  it’s  been  less 
than  a minute  since  Truthout’s  last  tweet 
about  Pelican  Bay,  Twitter  can  break  the 
time  down  for  you  in  seconds. 

In  the  SHUs,  the  markers  are  different: 
The  number  of  years  since  a family  visit, 
which  consists  of  an  hour  and  a half  spent 
talking  on  a phone  through  a plexi-glass 
wall.  The  number  of  months  since  a letter 
was  received. 

“It’s  been  years  since  Fve  seen  the  sun 
or  the  moon,”  SHU  prisoner  Abraham 
Macias*  writes  to  me.  He  explains  that  in 
the  SHUs,  “yard  time”  consists  of  an  hour 
spent  alone  in  a “concrete  box.”  He  writes: 
“Occasionally  I’m  blessed  to  have  sunlight 
angle  into  the  yard,  but  it’s  not  often.” 

Every  4-6  weeks,  Macias  gets  a letter 
from  his  mother.  Three  or  four  times  per 
year,  one  from  his  daughter  arrives.  The 
papers  accumulate  slowly,  tucked  into  a 
few  manila  envelopes  stacked  in  the  corner 
of  his  cell. 

On  July  8,  2013,  nearly  30,000  Cali- 
fornia prisoners  began  a hunger  strike, 
fasting  in  solidarity  with  those  in  solitary 
confinement,  to  protest  their  treatment  - in 
particular,  inadequate  food,  lack  of  contact, 
indefinite  stays  and  the  dubious  measures 
used  to  determine  who  “should”be  placed  in 
SHUs. Theoretically,  the  units  are  supposed 


by  Maya  Schenwar 

to  separate  gang  “associates, ’’but  practically 
anything  may  be  used  as  evidence  of  this 
association,  including  possession  of  Afri- 
can-American history  journals  or  prisoner 
rights  literature,  saying  “hello”  to  another 
prisoner,  or  using  the  Spanish  words  “tio” 
and  “hermano.” 

Though  the  numbers  of  hunger  strikers 
have  since  dwindled,  and  several  strikers 
have  been  placed  in  even  more  punitive 
isolation  since  the  strike  began,  many  of 
the  folks  incarcerated  in  SHUs  have  vowed 
to  strike  to  the  point  of  death:  “Myself  and 
others  will  end  up  in  a hospital  on  feeding 
tubes  until  our  demands  are  officially  signed 
off"  on,”  Paul  Redd,  an  SHU  prisoner,  told 
Truthout. 

The  point?  To  raise  publicity  around 
solitary  confinement,  putting  pressure  on 
prison  authorities  to  make  changes. 

The  first  few  days  of  the  hunger  strike 
garnered  a fair  amount  of  news  coverage: 
The  sheer  numbers  of  fasting  prisoners,  cou- 
pled with  the  SHUs’  shockingly  gruesome 
conditions,  made  for  scintillating  media 
fodder.  But  as  the  strike  pushes  forward  and 
the  numbers  teeter,  will  the  publicity  keep 
up?  Will  the  “public  pressure”  continue, 
as  the  news  cycle  tumbles  forward,  as  our 
minutes  and  seconds  are  assigned  to  new 
bits  of  information,  fresh  “news  alerts”  and 
emails  and  Facebook  updates  and  tweets? 
Will  the  prisoners  - with  no  access  to  any 
of  those  media  - be  forgotten,  and  will  their 
strike,  therefore,  “fail”? 

The  question  is  a familiar  one.  In  the 
summer  of  2011,  a vast  majority  of  the 
prisoners  in  Pelican  Bay’s  SHUs  began  re- 
fusing to  eat.  They  were  joined  in  solidarity 
by  thousands  of  prisoners  across  Califor- 
nia and  Arizona.  Over  the  course  of  two 
three-week  hunger  strikes,  they  made  plain 
their  demands:  basic  human  rights,  fairer 
treatment,  enough  food,  an  alternative  to 
“debriefing”  and  a modicum  of  program- 
ming (such  as  trainings  and  classes). 

The  2011  hunger  strike  received  a 
decent  amount  of  publicity.  The  New  York 
Times  and  Los  Angeles  Times  took  note,  some 
networks  picked  it  up,  and  eventually,  the 
California  Department  of  Corrections  and 
Rehabilitation  felt  compelled  to  respond. 
They  promised  changes.  The  media  buzz 
dissipated. 


A year  later,  the  department  imple- 
mented a few  “reforms”:  The  minimum 
number  of  years  served  in  the  SHUs  was 
reduced  from  six  to  four,  though  no  maxi- 
mum was  set.  Some  prisoners’  cases  were 
reviewed  to  determine  whether  they  could 
be  transferred  out. 

Yet  over  the  past  year,  the  number  of 
prisoners  locked  up  in  SHUs  across  the 
state  has  actually  risen.  Criteria  for  SHU 
placement  have  broadened.  Medical  care 
remains  meager.  There’s  still  not  enough 
food. 

These  changes  constitute  “reforms”  in 
the  way  that  school  closings  in  poor  com- 
munities have  been  dubbed  “education 
reform,”  or  the  way  in  which  Reagan’s  tax 
cuts  for  the  super-wealthy  were  champi- 
oned as  “tax  reform.”  Early  advocates  of 
the  prison  system  - the  folks  who  brought 
us  solitary  confinement  in  the  first  place  - 
called  themselves  “reformers,”  too. 

The  “reform”  label  didn’t  fool  people 
like  Flores  and  Macias.  For  them,  the 
story  hadn’t  passed.  They  still  measured 
their  time  in  excruciatingly  dilated  incre- 
ments. Sixteen:  the  number  of  years  since 
Flores  has  heard  his  son’s  voice.  Eight: 
the  number  of  years  left  until  Macias  can 
leave  his  cell  for  home.  (That  date  is  set  in 
concrete  as  thick  as  the  walls  that  confine 
him;  SHU  prisoners  can’t  accumulate 
“good  time”). 

And  so,  the  hunger  strikers’  demands 
in  2013  are  essentially  the  same  as  they 
were  in  201 1 . And  without  sustained  public 
pressure  - the  kind  that  recognizes  that 
even  when  the  24-hour  news  cycle  moves 
on,  injustice  remains  very  much  alive  - they 
will  be  the  same  demands  issued  the  next 
time  around.  If  there  is  a next  time. 

In  a poem,  Macias  refers  to  his  only 
means  of  communication,  written  cor- 
respondence, as  “the  forgotten  craze.”  He 
refers  to  his  time  as  “forgotten  days.” 

Indeed,  solitary  confinement  is  by  its 
nature  easy  to  “forget,”  for  those  of  us  who 
aren’t  confined.  Once  the  “reforms”  are  en- 
acted and  the  media  cycle  gallops  onward 
and  away,  no  one’s  reminding  us!  And  as 
our  minds  keep  pace  with  the  energetic 
technologies  that  feed  them,  those  who  are 
cut  ofF  from  those  technologies  exist  in  an 
alternate  temporal  dimension,  becoming,  as 
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Jimmy  Flores  phrases  it  in  a letter,  “souls  of 
people’s  past.” 

But  forgetting  is  still  a controllable 
act,  and  we  on  the  “outside”  don’t  have  to 
do  it. 

As  we  reflect  upon  our  position  in 


political  space  and  time,  we  must  remind 
ourselves  that  our  fast-paced  steps  are  part 
of  a longer,  slower  movement  toward  pos- 
sibilities of  justice  that  may  open  the  light 
into  the  dim,  windowless  corners  of  our 
society. 


* Name  changed. 

Copyright,  Truthout.org.  Reprinted  with 
permission.  PLN  will  run  a more  detailed 
article  on  the  recent  CDCR  hunger  strike  in 
a future  issue. 


West  Virginia  Court-Supervised  Parole  and  Condition 
Barring  Association  with  Spouse  Upheld 


West  Virginia’s  Supreme  Court 
has  upheld  a circuit  court’s  author- 
ity to  impose  court-supervised  parole,  and 
affirmed  a parole  condition  that  barred  a 
parolee’s  association  with  convicted  felons 
- including  her  spouse. 

On  June  9,2009,  Karen  Tanner  pleaded 
guilty  to  state  drug  charges  related  to 
manufacturing  methamphetamine  with 
her  husband. 

Tanner  posted  bond  pending  sentenc- 
ing, but  returned  to  jail  when  she  failed  a 
drug  test  on  July  10,  2009.  She  was  later 
sentenced  to  an  indeterminate  sentence  of 
one  to  five  years  in  prison. 

Tanner  moved  to  have  her  sentence 
reduced  because  her  father  was  terminally 
ill.  The  circuit  court  granted  the  motion, 


West  Virginia’s  Supreme  Court  re- 
jected Tanner’s  argument  that  the  trial  court 
lacked  authority  to  impose  court-supervised 
parole.  Based  on  its  interpretation  of  the 
relevant  statutes,  the  Court  expressly  held 
“that,  pursuant  to  the  West  Virginia  Home 
Incarceration  Act,  specifically  W.Va.  Code 
§ 62-llB-12(a)  (2002)  (Repl.  Vol.  2010), 
a circuit  court  has  the  same  authority  as 
that  possessed  by  the  West  Virginia  Parole 
Board  to  release  on  parole  a person  who  is 
serving  a sentence  of  home  confinement 
ordered  by  the  circuit  court.” 

The  Supreme  Court  further  wrote  that 
“a  circuit  court  has  broad  discretion  to  im- 
pose special  conditions  it  deems  necessary, 
so  long  as  its  actions  are  not  ‘unreasonable, 
capricious,  or  arbi- 


“[I]t  was  reasonable  for  the  circuit 
court  to  determine  that  Ms.  Tanner’s  best 
chance  of  successfully  avoiding  repeated 
criminal  conduct  would  be  for  her  to  refrain 
from  contact  with  her  husband,  a convicted 
felon,  throughout  the  duration  of  her  pa- 
role,” the  Supreme  Court  concluded.  See: 
West  Virginia  v.  Tanner, 229  W.Va.  138, 727 
S.E.2d  814  (W.Va.  2012). 
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suspended  the  remainder  of  her  sentence  trary.’”  Based  upon 
and  placed  her  on  home  confinement  at  the  facts  in  the  case, 
her  parents’ residence.  and  noting  that 

After  six  months,  Tanner  requested  Tanner’s  “criminal 
release  from  home  confinement.  The  court  activity  was  carried 
granted  the  motion  on  December  9,2010,  out  in  concert  with 
releasing  Tanner  from  home  confinement  her  husband,”  who 
and  placing  her  on  court-supervised  parole  had  a lengthy  crimi- 
for  two  years.  One  of  the  parole  conditions  nal  record,  the  Court 
prohibited  her  from  associating  with  con-  affirmed  the  parole 
victed  felons,  including  her  husband.  condition  barring 

Tanner  appealed  the  circuit  court’s  association  with  all 
order.  convicted  felons. 
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Federal  Court  Orders  California  to  Release  9,600  More  Prisoners 


On  June  20, 2013,  a plainly  frustrated 
three-judge  federal  court  not  only  told 
California  officials  that  they  shall  comply 
with  the  court’s  prior  order  to  reduce  the 
state’s  prison  population  to  137.5%  of  de- 
sign capacity  by  December  31,  2013,  but 
also  suggested  how  the  state  should  comply 
based  on  reports  by  experts  who  had  previ- 
ously examined  available  strategies. 

Ominously,  in  its  51-page  scath- 
ing opinion,  the  court  merely  “deferred” 
its  previous  threat  to  hold  state  officials 
- including  Governor  Jerry  Brown  - in 
contempt;  the  court  did  not  put  down  the 
contempt  hammer  it  was  holding  over 
their  heads. 

For  the  past  three  decades  California 
has  embarked  on  a continuous  imprison- 
ment binge.  “Tough  on  crime”  advocates 
of  all  stripes  fanned  the  flames  of  prison 
construction,  longer  sentences  (including 
the  state’s  infamous  “three  strikes”  law), 
fewer  sentence  reduction  credits,  low  parole 
rates,  gubernatorial  veto  power  over  lifer 
paroles  and  the  widespread  use  of  technical 
parole  violations,  all  designed  to  keep  every 
available  prison  bed  filled. 

Future  growth  projections  for  the 
California  Department  of  Corrections  and 
Rehabilitation  (CDCR)  looked  like  charts 
from  a red  hot  Silicon  Valley  startup  com- 
pany-increasing exponentially.  Something 
had  to  give,  and  it  did. 

Over  two  decades  ago,  prisoners’  rights 
advocates  began  demanding  that  the 
CDCR’s  inadequate  medical  and  mental 
health  care  systems  be  improved.  They  filed 
class-action  lawsuits  which  resulted  in  find- 
ings that  the  CDCR  was  constitutionally 
deficient  in  those  areas.  Because  the  courts 
found  state  prison  officials  were  unable  to 
manage  medical  and  mental  health  care, 
federal  overseers  were  appointed  to  take  the 
reins.Those  court-appointed  agents  reported 
that  the  common  fundamental  problem  they 
faced  was  a simple  numbers  issue:  too  many 
prisoners  for  the  space  and  staff  available. 

Ultimately,  the  lawsuits  progressed 
to  the  point  where  a three-judge  panel, 
uniquely  available  in  limited  circumstances 
under  the  Prison  Litigation  Reform  Act 
(PLRA),  was  established  to  remediate  the 
CDCR’s  dysfunctional  medical  care  system. 
While  hiring  more  doctors  and  psychiatrists 


by  John  E.  Dannenberg 

might  be  an  improvement,  no  amount  of 
extra  medical  personnel  could  ameliorate 
triple-bunking  prisoners  in  converted 
gyms,  or  keeping  the  equivalent  of  an  entire 
prison’s  worth  of  convicts  in  transit  on  the 
CDCR’s  massive  bus  fleet  where  no  medical 
services  of  any  kind  were  even  possible. 

Despite  court  demands  to  address 
these  obvious  problems,  little  happened.  So 
the  court  asked  the  parties  to  provide  expert 
advice  on  how  many  prisoners  could  be 
constitutionally  housed  within  CDCR  fa- 
cilities.The  answer?  Not  in  excess  of  137.5% 
of  design  capacity.  The  state  objected  and 
appealed  to  the  U.S.  Supreme  Court,  in  a 
first-ever  test  of  the  three-judge  panel  pro- 
vision of  the  PLRA.  In  Brown  v.  Plata , 131 
S.Ct.  1910  (2011)  \PLN,  July  2011,  p.l], 
the  Supreme  Court  upheld  the  three-judge 
panel’s  order  requiring  a significant  reduc- 
tion in  the  CDCR’s  prison  population. 

California  then  made  some  major 
changes. The  legislature  passed  AB109,  inau- 
gurating“realignment”into  the  state’s  prison 
lexicon.  First,  the  flow  of  new  prisoners  into 
state  prisons  was  slowed  by  a statute  that 
sent  most  low-level  offenders,  with  five  or 
fewer  years  to  serve,  to  county  jails.  Comple- 
menting this  action  was  the  transfer  of  such 
offenders  already  housed  in  state  prisons  to 
county  facilities.  Most  importantly,  all  such 
prisoners  under  post-release  supervision 
were  shifted  from  the  CDCR’s  parole  divi- 
sion to  county  probation  departments. 

The  net  effect  of  realignment  was  two- 
fold. The  huge  reduction  in  the  number  of 
parolees  resulted  in  an  approximately  80% 
decrease  in  the  number  of  state  parole 
agents,  while  a corollary  result  was  that 
parole  agents  were  no  longer  able  to  violate 
parolees  and  return  them  to  custody,  further 
reducing  the  state’s  prison  population. 

New  prison  commitments  decreased  as 
well,  for  “non-violent,  non-serious,  non-sex” 
offenders.  The  CDCR  proudly  announced 
when  the  last  of  the  triple  bunk  beds  in 
prison  gyms  were  removed  - although, 
sadly,  many  of  those  bunk  beds  were  given 
to  county  jails  to  handle  the  new  surge 
in  their  populations.  The  number  of  state 
prisoners  dropped  from  around  144,000 
before  realignment  to  a current  level  of 
approximately  119,500. 

As  a result  of  realignment  there  has 


been  a shift  in  the  type  of  prisoners  housed 
in  state  facilities.  At  the  end  of  2012,  88% 
of  CDCR  prisoners  had  “a  current  or  prior 
violent  or  serious  felony  conviction,  and 
16%  were  registered  sex  offenders.  A large 
percentage  of  inmates  have  long-term 
sentences:  25%  are  serving  a ‘second  strike’ 
sentence,  and  19%  are  lifers  with  the  pos- 
sibility of  parole.  Smaller  proportions  are 
serving  a ‘third  strike’  sentence  (7%)  or  are 
serving  life  sentences  without  the  possibil- 
ity of  parole  (4%),”  according  to  the  Public 
Policy  Institute  of  California. 

“Realignment  reduced  the  prison 
population  by  about  25,000  over  a period  of 
18  months, ’’said  CDCR  spokesman  Jeffrey 
Callison.  “But  realignment  is  maxed  out.” 

Yet  the  three-judge  court  had  ordered 
the  CDCR  to  lower  its  population  to 
110,000  - and  the  fight  over  the  remain- 
ing approximately  9,600  prisoners  to  be 
released  heated  up  as  the  end-of-the-year 
compliance  deadline  approached.  That 
deadline  already  had  been  extended  from 
the  original  date  of  June  27,  2013.  [See: 
PLN,  March  2013,  p.24]. 

The  state  informed  the  court  that 
together  with  its  other  remedial  actions, 
including  the  opening  of  a 1,700-bed  medi- 
cal facility  in  Stockton  [see:  PLN,  March 
2013,  p.56]  and  opening  three  medical  units 
in  other  prisons,  coupled  with  the  hiring 
of  new  medical  and  psychiatric  staff,  the 
CDCR  was  now  in  compliance  with  the 
provision  of  constitutional  medical  care 
and  thus  should  be  relieved  of  any  further 
population  reductions. 

However,  new  evidence  produced  by 
attorneys  representing  the  prisoner  class 
members  indicated  otherwise.  Suicide  rates 
- a canary  in  the  coal  mine  of  inadequate 
psychiatric  care  - remained  stubbornly  high. 
[See:  PLN,  April  2013,  p.22] . “Unnecessary” 
prisoner  deaths  were  still  being  reported. 
And  an  epidemic  at  the  CDCR’s  Central 
Valley  prisons  - Valley  Fever  - continued 
to  result  in  infections  that  have  sickened 
hundreds  and  killed  dozens  of  prisoners. 

The  federal  Receiver  over  CDCR  health 
care  recently  directed  prison  officials  to  move 
thousands  of  vulnerable  prisoners  out  of  the 
two  facilities  most  impacted  by  Valley  Fever: 
Avenal  and  Pleasant  Valley.  Blacks,  Filipinos 
and  prisoners  with  certain  medical  condi- 
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tions  were  ordered  transferred  due  to  their 
high  susceptibility  to  the  Valley  Fever  fungus 
that  is  native  to  the  soil  in  that  region.  [See: 
PZJVJuly  2013, p.28]. The  obvious  question 
is  where  can  the  CDCR  move  those  prison- 
ers if  other  facilities  are  already  full? 

The  three-judge  court,  determined  to 
ensure  the  state  meets  the  December  31, 
2013  deadline  to  reduce  its  prison  popu- 
lation to  137.5%  of  design  capacity,  was 
presented  with  expert  opinions  as  to  how  to 
approach  the  problem  of  removing  another 
9,600  prisoners  from  CDCR  facilities. 

The  suggested  approaches  were  several- 
fold. One  was  to  slow  the  planned  return 
of  thousands  of  CDCR  prisoners  farmed 
out  to  facilities  in  other  states,  who  are  not 
counted  in  the  population  cap  order. 

California  currently  houses  about 
7,450  prisoners  in  out-of-state  privately- 
operated  prisons,  and  in  July  2013  extended 
its  contract  with  Corrections  Corporation 
of  America  to  continue  housing  prisoners 
in  CCA  facilities  in  Arizona,  Oklahoma 
and  Mississippi  through  2016. 

Another  approach  is  to  amend  state  law 
to  increase  good  conduct  credits  for  non- 
violent state  prisoners  to  2 days  credit  for 
every  day  served.  According  to  the  experts, 
this  would  result  in  about  5,500  CDCR 
prisoners  being  released  by  December  31, 
2013,  particularly  if  the  good  conduct  credits 
were  applied  retroactively.  In  fact,  as  the  court 
illustrated  with  two  simple  tables  in  its  June 
20  order,  the  reduction  of  9,600  prisoners 
could  be  accomplished  by  implementing 
this  one  change  in  addition  to  other  actions 
already  suggested  by  state  officials. 

The  court’s  frustration  with  the  CDCR 
did  not  rest  simply  with  the  state  reaching 
the  required  prison  population  cap,  but  also 
maintaining  that  cap  as  a ratio  of  population 


to  design  capacity.  The  court  was  mindful 
of  existing  state  laws  and  regulations  that 
serve  to  hamstring  the  CDCR’s  compli- 
ance with  the  population  cap,  and  perhaps 
the  most  stunning  part  of  the  court’s  order 
was  its  precedent-setting  use  of  a PLRA 
provision  to  waive  all  such  state  statutory 
constraints  in  order  to  comply  with  the 
prison  population  cap. 

The  court  wrote,  “Because  defendants’ 
Plan  does  not  comply  with  our  Order,  this 
Court  hereby  orders  defendants  to  imple- 
ment an  additional  measure  along  with  its 
Plan  that  will  bring  defendants  into  compli- 
ance: the  expansion  of  good  time  credits.... 
This  measure,  expanded  good  time  credits, 
in  conjunction  with  the  measures  included 
in  the  Plan  submitted  by  defendants,  will 
constitute  an  amended  Plan  (Amended 
Plan’)  - a plan  that  will,  unlike  defendants’ 
Plan,  reduce  the  overall  prison  population 
to  137.5%  design  capacity  by  December 
31,  2013.  Defendants  are  ordered  to  take 
all  steps  necessary  to  implement  all  mea- 
sures in  the  Amended  Plan,  commencing 
forthwith,  notwithstanding  any  state  or 
local  laws  or  regulations  to  the  contrary.  18 
U.S.C.  § 3626(a)(1)(B).  All  such  state  and 
local  laws  and  regulations  are  hereby  waived, 
effective  immediately.” 

In  sum,  California  is  facing  a trio  of 
federal  judges  who  are  fiercely  determined 
to  resolve  decades  of  hotly-contested  litiga- 
tion brought  by  dedicated  attorneys  seeking 
to  protect  prisoners’  constitutional  rights. 
As  the  court  put  it,  “We  are  willing  to  defer 
to  [the  state’s]  choice  for  how  to  comply 
with  our  order,  not  whether  to  comply  with 
it.  Defendants  have  consistently  sought 
to  frustrate  every  attempt  by  this  court  to 
achieve  a resolution  to  the  overcrowding 
problem.” 


Predictably,  the  response  of  state  of- 
ficials to  the  court’s  order  to  reduce  the 
CDCR’s  population  by  another  9,600 
prisoners  was  defiant. 

“The  arrogance  of  these  judges  is  outra- 
geous,” said  state  Senator  Jim  Nielsen.  “The 
safety  of  every  Californian  is  put  at  risk  by 
this  irresponsible  decision,  and  it  must  be 
challenged.  There  are  other  solutions.”  He 
did  not,  however,  state  what  those  other 
solutions  were,  or  explain  why  the  state  had 
not  implemented  them  over  more  than  two 
decades  of  litigation. 

Calling  the  three-judge  court’s  order 
“unprecedented,”  Governor  Jerry  Brown 
quickly  challenged  the  order,  filing  an  ap- 
peal to  the  U.S.  Supreme  Court  on  June 
24,  2013.  Perhaps  realizing  the  futility  of 
another  appeal,  though,  he  concurrently 
requested  $450  million  from  the  legislature 
to  lease  up  to  4,100  jail  and  private  prison 
beds  and  to  maintain  the  CDCR’s  out-of- 
state  prisoner  transfers. 

On  July  15,  2013,  four  former  Cali- 
fornia governors  - Pete  Wilson,  George 
Deukmejian,  Arnold  Schwarzenegger  and 
Gray  Davis  - requested  permission  to  file 
an  amicus  brief  with  the  Supreme  Court  in 
support  of  the  state,  arguing  that  “The  fail- 
ure of  the  three-judge  court  to  adequately 
reconsider  the  population  cap  threatens  the 
people  of  California  with  grave  and  irrepa- 
rable harm  from  increased  crime.” 

Meanwhile,  the  three-judge  court  has 
declined  to  stay  its  order  pending  the  state’s 
appeal.  See:  Plata  v.  Rrott^U.S.D.C.  (N.D. 
Cal.),  Case  No.  C01-1351  TEH  and  Cole- 
man v.  Brown,  U.S.D.C.  (E.D.  Cal.),  Case 
No.  2:90-cv-0520  (three-judge  court).  PJ 

Additional  sources:  Sacramento  Bee,  Los  An- 
geles Times,  Mercury  News,  www.pplc.org 
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Fourth  Circuit:  Sex  Offender  Registration  Not 
"Custody"  for  § 2254  Jurisdiction 


On  August  15,  2012,  the  Fourth 
Circuit  held  that  sex  offender  registra- 
tion requirements  do  not  amount  to  being 
“in  custody”  for  purposes  of  invoking  federal 
habeas  corpus  jurisdiction. 

Eric  C.  Wilson  was  one  of  four  young 
Navy  sailors,  dubbed  the  “Norfolk  Four,”  who 
were  charged  with  the  1997  rape  and  murder  of 
another  sailor’s  wife,  Michelle  Moore-Bosko. 
All  had  confessed  under  coercive  questioning 
by  a police  detective,  though  their  “confessions” 
were  inconsistent  and  did  not  match  evidence 
at  the  crime  scene.  The  detective,  Robert 
Glenn  Ford,  was  subsequently  convicted  of 
extortion  and  making  false  statements  to  the 
FBI  in  an  unrelated  case  and  sentenced  to  12 
years  in  federal  prison. 

In  1999,  Wilson  was  acquitted  of 
murder  but  convicted  of  rape  and  sentenced 
to  eight-and-a-half  years  in  a Virginia 
state  prison.  The  other  three  Norfolk  Four 
defendants  received  life  sentences.  After 
serving  seven  years,  Wilson  was  released 
and  relocated  to  Texas. 

New  evidence,  including  the  DNA  of 
another  man,  Omar  Ballard,  who  confessed 
to  the  rape  and  murder  of  Moore-Bosko, 
called  the  convictions  of  the  Norfolk  Four 
into  question.  See:  Tice  v.  Johnson,  647  F.3d 
87  (4th  Cir.  2011). 

In  2004,  each  of  the  Norfolk  Four  pe- 
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titioned  Virginia’s  governor  for  an  absolute 
pardon  due  to  their  innocence.  Five  years 
later,  Governor  Tim  Kaine  issued  condi- 
tional pardons  to  the  three  Norfolk  Four 
defendants  who  remained  incarcerated, 
finding  that  they  “raised  serious  doubt  about 
the  validity  of  their  convictions  but  had  not 
conclusively  established  their  innocence.” 
The  pardons  freed  them  from  prison  but 
left  their  convictions  in  place.  As  Wilson 
had  already  been  released,  Kaine  did  not 
grant  him  a conditional  pardon.  Since  his 
release,  Wilson  has  been  subject  to  Virginia 
and  Texas  sex  offender  registration  require- 
ments due  to  his  rape  conviction. 

Five  years  following  the  expiration  of 
his  sentence,  in  March  2010,  Wilson  filed  a 
federal  habeas  corpus  petition  asserting  ac- 
tual innocence.  The  district  court  dismissed 
the  petition,  finding  that  it  lacked  subject 
matter  jurisdiction  because  Wilson  was  no 
longer  “in  custody”  within  the  meaning  of 

28  U.S.C.  § 2254(a). 

The  Fourth  Circuit  agreed.  Although 
the  Supreme  Court  previously  held  in  Jones 
v.  Cunningham,  371  U.S.  236  (1963)  that 
“in  custody”  includes  parole  as  well  as  physi- 
cal confinement,  the  Fourth  Circuit  found 
that  Wilson  was  released  unconditionally 
and  thus  “there  was  no  term  or  condition 
of  his  release  that  could  subject  him  to  re- 
incarceration or  impose  any  other  restraint 
on  his  liberty.” 

The  appellate  court  noted  that  the 
registration  requirements  “arise  from  the 
collateral,  independent  requirements  im- 
posed by  the  sex  offender  statutes  in  V irginia 
and  Texas,  as  well  as  by  the  federal  statute.” 
Although  Wilson’s  rape  conviction  was  the 
triggering  event  for  those  requirements,  the 
Court  of  Appeals  held  that  if  it  “were  to  find 
that  the  requirements  of  those  statutes  were 
not  in  fact  collateral  consequences, ”it  “would 
be  holding  that  any  convicted  sex  offender 
could  challenge  his  conviction  ‘at  any  time 
on  federal  habeas, ’with  the  consequence  that 
the  in-custody  jurisdictional  requirement  of 
§ 2254  would  be  read  out  of  the  statute.” 

The  Fourth  Circuit  also  noted  that 
“every  court  of  appeals  to  have  considered 
whether  the  registration  requirements 
imposed  on  sex  offenders  place  the  sex 
offender  in  custody  for  purposes  of  habeas 
jurisdiction  has  concluded  that  they  do  not.” 


See,  e.g.,  Virsnieks  v.  Smith,  521  F.3d  707 
(7th  Cir.  2008);  Leslie  v.  Randle,  296  F.3d 
518  (6th  Cir.  2002);  Henry  v.  Lungren,  164 
F.3d  1240  (9th  Cir.  1999);  and  Williamson  v. 
Gregoire,  151  F.3d  1180  (9th  Cir.  1998). 

“Wilson  has  not  demonstrated  that 
he  is  ‘in  custody’  so  as  to  satisfy  the  juris- 
dictional requirement  for  a federal  habeas 
case  under  28  U.S.C.  § 2254,”  the  Court 
of  Appeals  concluded.  “To  rule  otherwise 
would  drastically  expand  the  writ  of  habeas 
corpus  beyond  its  traditional  purview  and 
render  § 2254’s  ‘in  custody’  requirement 
meaningless.” 

The  appellate  court  was  not  unsympa- 
thetic to  W ilson’s  plight,  acknowledging  that 
he  “forcefully  argues  that  his  petition  pres- 
ents a compelling  claim  of  actual  innocence 
and  that  a writ  of  habeas  corpus  is  necessary 
for  him  to  press  his  challenges  in  state  court.” 
Nevertheless,  “the  strength  of  his  claim  on 
the  merits  cannot  confer  subject  matter  ju- 
risdiction on  a federal  habeas  court.” 

The  Fourth  Circuit  suggested  that 
“Wilson  might  be  able  to  invoke  the  writ 
of  coram  nobis  in  state  court,  which  ‘affords 
a remedy  to  attack  a conviction  when  the 
petitioner  has  served  his  sentence  and  is  no 
longer  in  custody.’” 

Circuit  Judge  James  A.  Wynn,  Jr.  dis- 
sented. “I  am  deeply  troubled  that  our  legal 
system  would  be  construed  to  prevent  a 
person  with  compelling  evidence  of  his 
actual  innocence  and  wrongful  conviction 
from  accessing  a forum  in  which  to  clear 
his  name,  while,  at  the  same  time,  restrain 
the  liberty  of  such  a person  under  a regime 
created  to  surveil  society’s  most  disdained 
criminal  offenders,”  he  stated.  “That  Wil- 
son’s completion  of  an  arguably  undeserved 
sentence  is  the  condition  that  the  major- 
ity opinion  contends  serves  to  seal  off  the 
courts  is  especially  egregious.  It  is  in  effect 
an  additional  punishment  that  the  majority 
opinion  inflicts  upon  Wilson.” 

Wilson  filed  a petition  for  writ  of  cer- 
tiorari with  the  U.S.  Supreme  Court, which 
was  denied  on  June  24,2013.  Virginia’s  at- 
torney general  initially  did  not  bother  to  file 
a brief,  until  the  Supreme  Court  directed 
him  to  do  so.  See:  Wilson  v.  Flaherty,  689 
F.3d  332  (4th  Cir.  2012),  cert,  denied.  PI 

Additional  source:  New  York  Times 
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Federal  Court  Rules  Against  Alabama  DOC  in 
Class-action  HIV  Discrimination  Suit 


On  December  21,  2012,  an  Alabama 
federal  district  court  entered  judgment 
in  a class-action  lawsuit  against  the  Alabama 
Department  of  Corrections  (ADOC), 
finding  that  the  ADOC  engaged  in  discrim- 
ination by  segregating  HIV+  prisoners  in 
violation  of  the  Americans  with  Disabilities 
Act  (ADA)  and  Rehabilitation  Act. 

Alabama  law  requires  HIV  testing  for 
all  prisoners  (Ala.  Code  § 22-11A-17,  38 
(2008)), but  is  silent  as  to  the  segregation  of 
HIV+  prisoners.  Regardless,  for  the  past  25 
years,  ADOC  policy  has  dictated  that  pris- 
oners with  HIV  be  housed  separately  from 
other  prisoners,  both  inter-  and  intra-facility, 
regardless  of  their  security  classification. 

Prisoners  are  classified  as  close  custody, 
medium,  minimum-in,  minimum-out  and 
minimum-community.  Those  five  security 
levels  are  based  on  a multi-factor  analysis 
that  includes  the  prisoner’s  criminal  history, 
past  convictions,  past  violence,  length  of 
sentence  and  any  pending  charges. 

Despite  this  classification  system,  all 
HIV+  prisoners  are  housed  in  four  prisons. 
Male  prisoners  with  HIV  are  housed  at  either 
the  Limestone  Correctional  Facility  (LCF) 
or  Decatur  Work  Release/Community  Work 
Center.  Female  HIV+  prisoners  are  held  at 
the  Julia  Tutwiler  Prison  for  Women  or  the 
Montgomery  Women’s  Facility. 

The  centerpiece  of  the  ADOC’s  segre- 
gation policy  is  that  HIV+  prisoners  housed 
at  those  facilities  are  completely  separated 
from  other  prisoners.  While  male  prisoners 
in  general  population  who  have  a six-month 
clean  disciplinary  record  may  apply  to 
transfer  to  a prison  closer  to  their  families, 
male  prisoners  with  HIV  are  prohibited 
from  transferring  entirely. 

Additionally,  HIV+  prisoners  with  men- 
tal health  problems  cannot  be  sent  to  ADOC 
facilities  designated  for  prisoners  with  certain 
mental  health  needs,  nor  is  the  ADOC’s 
therapeutic  community  program  for  sub- 
stance abuse  treatment  ofFered  at  the  prisons 
where  HIV + prisoners  are  housed.  From  2007 
to  2008,  the  ADOC  had  integrated  HIV+ 
prisoners  into  some  in-prison  programs  as 
well  as  work  release,  but  only  at  the  facilities 
restricted  to  HIV+  prisoners.  [See:  PLN,  Feb. 
2010,  p.49;  Dec.  2008,  p.28]. 

The  ADOC’s  policy  also  excludes 
HIV+  prisoners  from  general  population 


areas  at  LCF.  The  health  status  of  prisoners 
with  HIV  is  disclosed  to  fellow  prisoners, 
stafF  and  visitors  at  LCF  because  prison 
officials  force  HIV+  prisoners  to  wear  iden- 
tifying white  armbands.  The  plaintiffs  also 
alleged  the  ADOC  uses  a discriminatory 
medical  clearance  policy  to  determine  if  a 
prisoner  can  participate  in  work  release,  and 
the  policy  forces  prisoners  to  start  antiret- 
roviral medications  before  they  are  required 
to  do  so  based  on  their  viral  loads. 

The  plaintiffs  further  claimed  that  the 
ADOC’s  segregation  policy  impacts  certain 
programs.  For  example,  HIV+  prisoners  are 
excluded  from  the  residential  component  of 
LCF’s  substance  abuse  program.  The  district 
court  found  that  by  implication,  prisoners 
with  HIV  are  barred  from  programs  at  the 
majority  of  ADOC  facilities.  Finally,  HIV+ 
prisoners  cannot  obtain  institutional  food 
service  job  positions  even  though  HIV  cannot 
be  transmitted  by  handling  food.  In  sum,  the 
plaintiffs  argued  that  the  ADOC  subjected 
them  to  disparate  treatment  and  the  unlawful 
disclosure  of  their  medical  status. 

The  district  court  had  previously 
certified  a class  consisting  of  260  current 
HIV+  prisoners  and  all  future  HIV+  pris- 
oners housed  in  ADOC  facilities.  In  its 
December  2012  ruling,  which  followed  a 
month-long  bench  trial,  the  court  entered 
judgment  in  favor  of  the  prisoner  class 
members,  finding  that  “the  ADOC  has 
violated  the  ADA’s  Title  II  and  the  Reha- 
bilitation Act’s  § 504.” 

U.S.  District  Judge  Myron  H.  Thomp- 
son wrote  that  “the  segregation  policy  is 
based  on  outdated  and  unsupported  as- 
sumptions about  HIV  and  the  prison  system’s 
ability  to  deal  with  HIV-positive  prisoners. 
The  policy  is  also  infected,  and  the  reasons 
the  ADOC  has  proffered  for  its  continued 
existence  undermined,  by  an  intentional  bias 
against  HIV-positive  people,  as  reflected  in  a 
bias  from  those  in  charge  (for  example,  with 
the  white-armband  policy)  and  in  a system- 
wide  tolerance  for  a culture  of  bias,  rooted  in 
large  measure  in  ignorance  about  HIV,  from 
among  not  only  prisoners  but  employees  in 
general  (for  example,  with  the  food-service 
policy  and  the  fear  that  guards  will  not  pro- 
tect HIV-positive  prisoners).” 

Judge  Thompson  made  clear,  however, 
that  he  was  not  holding  “that  all  HIV-positive 


prisoners  are  entitled  to  be  co-mingled  with 
HIV-negative  prisoners;  indeed,  the  court  is 
not  even  holding  that  any  particular  HIV- 
positive prisoner  is  entitled  to  such.  Rather, 
the  court  is  simply  holding  that  how  prisoners 
should  be  treated  based  on  their  HIV-positive 
status  must  depend  upon  an  individual-by- 
individual assessment  of  these  prisoners  that 
honors  each  prisoner’s  rights  under  the  ADA, 
and  the  court  is  convinced  that  resources  are 
reasonably  available  to  do  this.” 

In  response  to  ADOC  Associate 
Commissioner  James  DeLoach,  who  had 
said  in  defense  of  the  segregation  policy, 
“[W]e  live  in  Alabama,  and  there  are  a 
lot  of  prejudices....  [I]t  doesn’t  sound  nice. 
It  doesn’t  sound  ...  chic....  Prejudices  ... 
die  hard  in  Alabama,”  Judge  Thompson 
retorted,  “‘We  live  in  Alabama’  is  not  an 
excuse  for  discriminating  against  HIV+ 
prisoners.”  He  noted  that  the  state’s  HIV 
segregation  policy  was  “an  unnecessary  tool 
for  preventing  the  transmission  of  HIV”but 
“an  effective  one  for  humiliating  and  isolat- 
ing prisoners  living  with  the  disease.” 

Judge  Thompson  reserved  judgment 
with  respect  to  the  ADOC’s  work  release 
policy  as  it  relates  to  prisoners  with  HIV, 
and  provided  the  parties  with  “a  reasonable 
opportunity,  jointly  or  separately,  to  propose 
relief  to  the  court.”  The  lawsuit  remains 
pending  and  the  district  court  has  not  yet 
entered  an  order  detailing  what  actions  the 
ADOC  must  take  to  end  its  discriminatory 
policy  against  HIV+  prisoners.  The  plain- 
tiffs are  represented  by  the  ACLU  and  the 
law  firm  of  Copeland  Franco  Screws  8c  Gill. 
See:  Henderson  v.  Thomas , U.S.D.C.  (M.D. 
Ala.),  Case  No.2:ll-cv-00224-MHT-WC; 
2012  U.S.  Dist.  LEXIS  180690. 

The  only  other  state  to  segregate  HIV+ 
prisoners,  South  Carolina,  announced 
on  July  10,  2013  that  it  would  cease  that 
practice.  South  Carolina  has  kept  prisoners 
with  HIV  separate  from  other  prisoners 
since  1998;  currently,  366  HIV+  prisoners 
are  housed  at  two  South  Carolina  DOC 
facilities  in  Columbia. 

“Our  medical  staff  has  examined  all  the 
facets  of  this  issue,  and  we  believe  it  is  safe 
to  make  a change  in  our  current  policy,”  said 
SC  DOC  Director  William  R.  Byars,  Jr.  In 
2001,  a federal  district  court  had  upheld 
the  state’s  HIV  segregation  policy,  while 
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the  11th  Circuit  had  upheld  the  ADOC’s  stigmatized  human  beings  and  ignored  South  Carolina.!^ 
segregation  policy  in  an  earlier  case  in  1999.  modern  medical  information  is  a tremen- 

[See:  PLN,  April  2000,  p.14].  dous  victory  for  human  rights,”  stated  Susan  Additional  sources:  New  York  Times,  www. 

“Ending  a long  outdated  policy  that  K.  Dunn,  legal  director  of  the  ACLU  of  postandcourier.com,  CNN 

Canadian  Prisoners  Receive  $3.5  Million  in  Settlements 

by  Derek  Gilna 

Thirty-four  prisoners  in  the  and  lawyers  are  more  willing  to  take  such  Columbia,  at  least,  that  appears  to  be  hap- 
Canadian  province  of  British  Columbia  cases  is  a good  sign,  noting  that  “both  the  pening  on  a regular  basis, 
have  obtained  a total  of  $3.5  million  in  settle-  federal  and  provincial  government  - if  they  “It  is  tough  for  our  members  to  see 

ments  from  the  government  between  January  think  they  are  going  to  lose  - they  try  to  multi-million  dollar  pay-outs  like  this,” 
2008  and  March  2012. The  largest  settlement,  settle.”  She  noted  that  “assaults  are  the  most  said  Dean  Purdy,  an  official  with  the  Brit- 
for  a prisoner’s  traumatic  brain  injury  resulting  common  situations  that  inmates  come  to  ish  Columbia  Government  and  Service 
from  an  assault  by  another  prisoner,  was  12.64  me  for  advice  on.”  Employees  Union,  which  represents  prison 

million.  Most  of  the  other  settlements  were  According  to  Mayhew,  “Any  incidents  of  guards . “We  don’t  know  the  details , but  we 

in  the  15,000  to  $50,000  range,  according  to  violence  are  not  tolerated,  and  we  take  them  do  know  that  prisons  are  overcrowded  and 
a June  1,2013  news  report.  very  seriously.  When  incidents  of  violence  do  understaffed.  These  millions  of  dollars  could 

Some  of  the  cases  stemmed  from  occur,  Corrections  charges  the  inmate  inter-  have  been  put  to  good  use  to  address  the 
sexual  abuse  claims.  According  to  British  nally,  and  police  maybe  contacted  to  consider  very  real  problems  that  exist  within  our  nine 
Columbia  prison  spokesman  Marnie  May-  a criminal  investigation.”  She  noted  that  “it  is  British  Columbia  correctional  centers.” 
hew,  such  claims  resulted  from  the  “actions  impossible  to  eliminate  all  risk.”  He  added,  “If  overcrowding  is  also 

of  one  former  corrections  employee  for  Of  course,  when  a prisoner  is  incar-  leading  to  lawsuits  by  inmates,  that’s  anoth- 

sexual  abuse  that  occurred  over  a period  of  cerated  the  government  assumes  the  duty  er  reason  to  address  the  capacity  pressures 
time  from  1980  to  1996.”  and  responsibility  for  his  or  her  health  and  in  a meaningful  way.” 

Attorney  Tonia  Grace  said  the  fact  that  safety,  and  if  they  fail  to  properly  discharge 
prisoners  have  been  obtaining  settlements  that  duty  they  can  be  held  liable.  In  British  Source:  Vancouver  Sun 
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HRDC  Invited  to  Speak  at  Unprecedented 
FCC  Workshop  on  Prison  Phone  Rates 


IT  HAS  BEEN  OVER  IO  YEARS  SINCE 

Martha  Wright,  a grandmother  who  filed 
a lawsuit  challenging  the  high  cost  of  prison 
phone  calls,  began  trying  to  reform  the 
prison  telecom  industry.  Now,  with  more 
support  than  ever,  advocates  are  asking  the 
Federal  Communications  Commission 
(FCC)  to  make  the  “Wright”  decision. 

On  July  10,  2013,  the  FCC  held  its 
first-ever  workshop  on  prison  phone  rates 
at  the  agency’s  headquarters  in  Washington, 
DC.  In  front  of  a room  packed  with  prison 
phone  justice  supporters,  and  with  more 
than  170  watching  the  proceeding  online, 
the  case  was  firmly  made:  The  current  prison 
phone  industry  model  of  paying  “commis- 
sion” kickbacks  to  government  agencies  to 
secure  monopoly  contracts  results  in  unac- 
ceptably high  phone  rates  that  negatively 
impact  prisoners,  their  families  and  our 
communities.  Thus,  there  is  a compelling 
need  for  reform  of  the  prison  telephone 
industry,  including  a cap  on  the  cost  of 
prison  phone  calls. 

The  FCC  workshop  was  led  by  Act- 
ing FCC  Chairwoman  Mignon  Clyburn 
and  included  remarks  by  dignitaries  such 
as  U.S.  Rep.  Bobby  Rush  from  Illinois  and 
District  of  Columbia  Congresswoman 
Eleanor  Holmes  Norton.  The  day-long 
event  included  three  panel  presentations 
by  advocates  for  prison  phone  reform,  of- 
ficials with  prison  phone  companies,  current 
and  former  members  of  state  public  utility 
commissions,  and  other  stakeholders  in  the 
movement  to  address  the  high  cost  of  calls 
made  from  prisons  and  jails. 

“In  some  instances,  the  price  of  a single 
phone  call  from  prison  eclipses  the  cost  of 
an  average  basic  monthly  telephone  bill.  In 
42  states  where  there  have  been  limited  or 
no  reforms,  connection  fees  are  running  as 
high  as  $4.00  per  call,  on  top  of  charges  of 
89  cents  per  minute,”  stated  Chairwoman 
Clyburn.  “When  you  consider  that  a 15- 
minute  interstate  call  from  an  inmate  pay 
phone  in  New  York  State  costs  less  than  a 
dollar,  and  that  that  same  call  next  door  in 
Pennsylvania  costs  $11.00,  it  shows  that 
there  is  a real  need  for  today’s  workshop.” 

The  Human  Rights  Defense  Center 
(HRDC)  - the  parent  organization  of 


by  David  Ganim 

Prison  Legal  News  - was  invited  to  speak 
at  the  workshop,  and  HRDC  associate  di- 
rector Alex  Friedmann  and  Prison  Phone 
Justice  coordinator  David  Ganim  traveled 
to  DC  to  participate. 

HRDC  is  recognized  as  a leading  author- 
ity on  prison  telephone-related  issues  due  to 
the  extensive  research  it  has  conducted  on  the 
prison  phone  industry  [see:  PLN,  April  2011, 
p.l];  the  numerous  comments  HRDC  and 
PLN  have  submitted  to  the  FCC  concern- 
ing the  Wright  petition;  and  HRDC’s  role  as 
co- coordinator  of  the  national  Campaign  for 
Prison  Phone  Justice,  along  with  MAG-Net 
and  Working  Narratives.  [See,  e.g.:  PL/VJuly 
2013,  p.34;  Feb.  2013,  p.46;  Dec.  2012,  p.44; 
Nov.  2012,  p.20]. 

Friedmann  led  off  the  first  panel  dis- 
cussion at  the  FCC  workshop  by  addressing 
the  importance  of  prison  phone  reforms. 
“The  impact  of  high  telephone  rates  on 
prisoners  and  their  families  cannot  be  over- 
stated. Our  research  into  this  issue  provides 
not  only  statistical  data  with  respect  to  the 
cost  of  prison  phone  calls  and  the  percent- 
age and  dollar  amounts  of  commissions 
paid  by  [inmate  calling  service]  providers, 
but  also  ofFers  a window  into  the  real-world 
hardships  that  prisoners  and  their  families 
experience  due  to  the  monopolistic  nature 
of  the  prison  phone  industry,”  he  said. 

“[T]he  larger  issue  is  why  are  prison- 
ers’ families  being  price  gouged  by  prison 
phone  companies  in  collusion  with  the 
states  that  accept  kickbacks.  And  there’s 
very  little  other  arrangement  I can  think 
of  that  has  a similar  business  model  where 
a private  company  will  contract  with  a 
government  agency  and  kick  back  money 
to  them  to  provide  an  incentive  to  provide 
that  service,  and  the  contracts  are  based  not 
on  the  lowest  cost  to  the  consumer  but  on 
the  highest  amount  of  money  that’s  kicked 
back  to  the  state.” 

The  theme  of  doing  the  “Wright” 
thing  in  terms  of  reducing  high  prison 
phone  rates  clearly  resonated  with  many 
members  of  the  audience,  which  included 
FCC  commissioners  and  staff.  The  work- 
shop also  included  presentations  from 
executives  with  prison  phone  companies 
Telmate  and  Pay  Tel,  who  tried  to  soften 


the  reality  that  all  but  eight  states  receive 
commission  kickbacks  from  prison  phone 
service  providers. 

Other  speakers  who  raised  concerns 
about  reducing  prison  and  jail  phone  rates 
included  Mitch  Lucas,  First  Vice  Presi- 
dent of  the  American  Jail  Association,  and 
Timothy  Woods  with  the  National  Sheriffs’ 
Association.  Many  jails  rely  on  the  revenue 
generated  from  prison  phone  commissions. 
While  both  Lucas  and  Woods  agreed  that 
phone  rates  should  be  reasonable,  they  also 
argued  that  jails  - particularly  small  jails 
- should  be  treated  differently  than  state 
prisons  with  respect  to  phone  services. 

For  example,  Lucas  stated  that  75 
percent  of  jail  detainees  get  out  within 
72  hours,  which  increases  costs  to  prison 
phone  companies  because  they  have  to  set 
up  accounts  for  people  who  will  make  only 
a few  calls  before  being  released.  He  also 
mentioned  that  free  local  calls  provided  to 
jail  detainees  were  at  the  jail’s  expense. 

However,  according  to  some  jail  phone 
contracts,  the  cost  of  free  calls  is  actually 
borne  by  the  phone  service  company.  Ad- 
ditionally, small  jails  that  house  under  50 
prisoners  account  for  only  3.4  percent  of  the 
nation’s  overall  jail  population,  and  there  is 
no  technical  need  to  set  up  an  account  to 
place  a collect  call;  that  is  merely  another 
means  by  which  to  gouge  consumers  who 
receive  phone  calls  from  their  incarcerated 
loved  ones. 

Peter  Wagner,  an  attorney  and  execu- 
tive director  of  the  Prison  Policy  Initiative, 
who  was  the  last  panel  speaker  at  the  FCC 
workshop,  rebutted  several  of  the  arguments 
made  by  prison  phone  companies  and  their 
supporters.  He  further  addressed  the  is- 
sue of  extra  fees  charged  by  prison  phone 
service  providers  - such  as  fees  to  fund 
pre-paid  phone  accounts  as  well  as  account 
closure,  inactivity  and  refund  fees. 

Wagner  noted  that  12  million  people 
pass  through  the  U.S.  jail  system  annu- 
ally and  that  the  extra  fees  associated  with 
prisoner  calls  are  a means  for  prison  phone 
companies  to  generate  revenue  outside  the 
commission  system,  since  commissions 
aren’t  paid  on  fees.  He  said  that  small 
prison  phone  providers  have  smaller  fees 
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but  that  the  larger  companies,  including 
Global  Tel*Link  and  Securus,  have  some 
of  the  highest  fees  in  the  industry.  Wagner 
concluded  by  stating  the  extra  fees  dem- 
onstrated that  the  prison  phone  industry, 
which  he  termed  a “dark,  neglected  corner 
of  the  telecommunications  industry,”  is 
unable  to  regulate  itself  - and  that  to  be 
effective,  reforms  must  address  the  problem 
of  such  fees. 

Other  speakers  at  the  FCC  workshop 
included  Charlie  Sullivan,  co-director  of 
National  CURE;  Cheryl  Leanza,  president 
of  A Learned  Hand  and  a policy  advisor  to 
the  United  Church  of  Christ’s  mediajustice 
and  communications  rights  ministry;  Talila 
Lewis,  president  of  Helping  Educate  to 
Advance  the  Rights  of  the  Deaf  (HEARD), 
who  testified  about  the  hardships  that  deaf 
prisoners  face  with  respect  to  the  prison 
phone  system;  Amalia  Deloney,  associate 
director  of  the  Center  for  Media  Justice, 
a longtime  ally  in  the  fight  for  prison 
phone  justice;  Virginia  Delegate  Patrick 
A.  Hope,  who  spoke  in  support  of  prison 
phone  reforms;  Lee  Petro,the  attorney  who 
represents  Martha  Wright  before  the  FCC; 
and  Timothy  Meade,  president  and  CEO 
of  Millicorp  - the  parent  company  of  Cons 
Call  Home,  which  offers  alternative  lower- 
cost  phone  services  for  prisoners’  families. 

In  advance  of  the  workshop,  on  June 
8, 201 3,  Anthony  J.  Annucci,  Acting  Com- 
missioner of  the  New  York  Department 
of  Corrections  and  Community  Supervi- 
sion - the  nation’s  fifth-largest  state  prison 
system  - submitted  a letter  to  the  FCC. 
New  York  eliminated  prison  phone  com- 
missions in  2007  and  currently  has  one 
of  the  lowest  prison  phone  rates  in  the 
country  - 1.048  per  minute  for  all  types 
of  calls.  Annucci  noted  that  after  commis- 


sions were  eliminated  and  the  prison  phone 
rates  dropped,  the  number  of  phone  calls 
increased  substantially  from  5.4  million  in 
2006  to  “what  we  are  projecting  to  be  over 
14  million  in  2013.” 

While  stating  that  “Operationally,  the 
Department  has  experienced  both  benefits 
and  challenges”  as  a result  of  banning 
prison  phone  commissions,  Annucci  wrote, 
“[t]he  Department  believes  that  its  low  call- 
ing rates  have  helped  contribute  to  family 
reunification.” Further,  lower  prison  phone 
rates  resulted  in  “a  lower  rate  of  illicit  cell 
phone  use  by  inmates  in  New  York.  In  2012, 
the  Department  confiscated  less  than  100 
cell  phones,  compared  to  over  ten  thousand 
annual  seizures  in  comparably-sized  cor- 
rectional systems.” 

He  concluded  that  “the  Department’s 
experience  indicates  that  inmate  calling 
rates  can  be  reduced  substantially  if  states 
eliminate  their  commissions  on  the  calls, 
and  structure  competitive  bidding  processes 
that  ensure  that  the  cost  of  the  call  is  among 
the  primary  attributes  of  their  inmate  call- 
ing contracts.” 

FCC  Chairwoman  Clyburn  had  noted 
in  her  introduction  to  the  workshop  that  “In 
the  United  States,  2.7  million  children  have 
at  least  one  parent  in  prison,  and  many  of 
them  want  and  need  to  maintain  a connec- 
tion to  that  parent.”  She  also  acknowledged 
that  the  Wright  petition  has  been  pending 
before  the  FCC  for  the  past  decade.  It  is 
readily  apparent  that  in  order  to  address 
the  former  issue,  the  FCC  must  take  action 
on  the  latter. 

Following  a Notice  of  Proposed 
Rulemaking  issued  by  the  Federal  Com- 
munications Commission  on  December  28, 
2012  with  respect  to  the  Wright  petition, 
plus  thousands  of  public  comments  filed  on 


the  Wright  petition’s  docket  and  now  the 
testimony  entered  on  the  record  at  the  FCC 
workshop,  the  ball  is  squarely  in  the  FCC’s 
court  to  enact  reforms  to  ensure  just  and 
reasonable  prison  phone  rates.  FI 

For  information  about  the  Campaign  for  Prison 
Phone  Justice,  visitwww.prisonphonejustice.org 
and  www.phonejustice.org.  Video  and  a tran- 
script of  the  FCC  workshop  is  available  online 
at:  www.fcc.gov/events/workshop-reforming- 
inmate-calling-services-rates 
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Fifth  Circuit  Upholds  Dismissal  of  PLN's 
Censorship  Suit  Against  TDCJ 


IN  A RARE  LITIGATION  LOSS  FOR  PRISON 

Legal  News,  the  Fifth  Circuit  Court  of 
Appeals  upheld  the  dismissal  of  a lawsuit 
challenging  the  Texas  Department  of 
Criminal  Justice’s  (TDCJ)  censorship  of 
books  distributed  by  PLN. 

PLN  filed  a 42  U.S.C.  § 1983  civil 
rights  action  in  2009  after  the  TDCJ  pro- 
hibited prisoners  from  receiving  certain 
books  mailed  by  PLN.  The  banned  books 
included  Prison  Masculinities,  The  Perpetual 
Prison  Machine,  Lockdown  America,  Soledad 
Brother  and  Women  Behind  Bars.  [See:  PLN, 
May  2010,  p.8;  Jan.  2010,  p.38]. 

The  TDCJ  maintains  a database  of 
books  which  already  have  been  mailed  to 
Texas  state  prisoners;  the  database  indicates 
whether  the  book  was  allowed  or  denied 
and,  if  denied,  whether  the  denial  was  ap- 
pealed. If  a book  is  being  denied  for  the 
first  time  or  has  previously  been  denied 
and  the  denial  was  not  appealed,  both  the 
sender  and  intended  recipient  are  notified 
and  given  an  opportunity  to  appeal.  If  the 
denial  was  previously  appealed,  the  sender  is 
not  notified  and  the  recipient  cannot  appeal. 
The  TDCJ’s  book  database  includes  over 
92,000  titles,  of  which  more  than  11,850 
are  banned. 

When  a book  that  is  not  in  the  database 
arrives  at  a TDCJ  facility,  one  of  the  prison 
mail  system’s  500  employees  is  assigned  to 
read  the  book  to  check  for  compliance  with 
the  TDCJ’s  rules  and  policies.  If  the  book  is 
found  to  be  noncompliant  - for  example,  it 
“contains  material  that  a reasonable  person 
would  construe  as  written  solely  for  the 
purpose  of  communicating  information  de- 
signed to  achieve  the  breakdown  of  prisons 
through  offender  disruption  such  as  strikes, 
riots  or  gang  activity,”  or  a “specific  deter- 
mination has  been  made  the  publication 
is  detrimental  to  offenders’  rehabilitation 
because  it  would  encourage  deviant  criminal 
sexual  behavior”  - then  the  book  is  denied 
and  both  the  sender  and  intended  recipient 
are  notified  and  informed  they  can  appeal 
the  denial.  Mail  room  staff  are  “encouraged 
to  ‘err  on  the  side  of  caution’  and  deny  books 
they  believe  might  be  problematic.” 

However,  the  appeal  of  a book  denial  is 
merely  a review  by  another  TDCJ  employee 


by  Mott  Clarke 

who  is  a member  of  the  Director’s  Review 
Committee  (DRC),  to  determine  whether 
the  denial  conforms  with  TDCJ  mail  poli- 
cies. The  DRC  member’s  decision  is  final. 

The  main  issues  in  PLN’s  suit  were 
whether  a sender  who  mails  an  unsolicited 
book  to  a prisoner  has  a constitutional 
right  to  challenge  the  book’s  denial,  and 
whether  a sender  who  mails  a prisoner 
a book  that  previously  has  been  denied 
and  unsuccessfully  appealed  has  a right 
to  individual  notice  of  the  denial  and  due 
process.  The  district  court  answered  the 
former  question  in  the  negative  in  January 
2011  when  ruling  on  the  defendants’  mo- 
tion for  summary  judgment,  finding  that 
the  latter  was  not  clearly  established  and 
the  defendants  were  therefore  entitled  to 
qualified  immunity.  PLN  appealed.  [See: 
PLN,  Aug.  2011,  p.40]. 

The  Court  of  Appeals  first  held  that 
PLN  has  a First  Amendment  right  to  send 
books  to  prisoners  who  do  not  request  them. 
The  appellate  court  firmly  rejected  the 
defendants’  assertion  that  publishers  such 
as  PLN  have  no  right  to  send  unsolicited 
mail  to  prisoners. 

“PLN’s  interest  in  distributing  books 
to  TDCJ’s  inmates  - which  is  precisely  the 
type  of  interest  at  the  core  of  First  Amend- 
ment protections  - is  more  than  sufficient 
to  support  its  standing  to  sue,”  the  Court 
stated. 

The  Fifth  Circuit  also  held  that  the 
seminal  case  of  Guajardo  v.  Estelle,  Sib  F.2d 
748  (5th  Cir.  1978)  is  no  longer  controlling 
law  for  incoming  mail  sent  to  prisoners. 
Instead,  such  cases  are  controlled  by  the 
standard  established  in  Turner  v.  Sajley, 
which  is  more  deferential  to  prison  admin- 
istrators. Therefore,  the  TDCJ’s  censorship 
policy  would  be  upheld  if  it  has  a rational 
relationship  to  legitimate  penological  ob- 
jectives. 

The  defendants  claimed  they  had 
banned  the  books  sent  by  PLN  because  two 
contained  graphic  depictions  of  prison  rape, 
two  included  depictions  of  racial  slurs  or 
racist  incidents  in  prisons  and  one  ( Soledad 
Brother)  was  allegedly  used  as  a recruiting 
tool  for  a prison  gang  and  “advocates  the 
overthrow  of  prisons  by  riot  and  revolt.”The 


last  book,  Women  Behind  Bars,  by  former 
PLN  board  member  Silja  J.A.  Talvi,  was 
no  longer  banned  by  the  TDCJ  at  the  time 
of  the  appellate  court’s  ruling. 

The  Fifth  Circuit  found  the  reasons 
cited  by  the  TDCJ  were  reasonably  related 
to  legitimate  penological  goals,  whether  or 
not  the  objectionable  language  in  the  books 
would  actually  result  in  problems  within  the 
prison  system.  The  Court  of  Appeals  also 
held  that  TDCJ  prisoners  had  an  alternative 
means  of  exercising  their  First  Amendment 
rights  because  they  could  receive  other 
books,  some  of  which  are  critical  of  prisons; 
that  the  censorship  policy  was  reasonably 
connected  to  prison  security;  that  there 
were  no  easy  alternatives  to  censoring  the 
books  that  TDCJ  officials  found  objection- 
able; and  that  inconsistencies  in  how  the 
TDCJ  applied  its  book  censorship  policy 
did  not  invalidate  the  policy. 

PLN  had  argued,  to  no  avail,  that 
the  TDCJ  allows  prisoners  to  receive 
other  books  that  also  contain  objectionable 
content.  For  example,  “PLN  specifically 
contends  that  the  rape  scene  in  Stephen 
King’s  novella  Rita  Hayworth  and  the 
Shawshank  Redemption,  which  appears  in 
multiple  literary  compilations  that  have 
been  approved  by  TDCJ,  is  just  as  graphic  as 
the  designated  passages  of  Prison  Masculini- 
ties and  The  Perpetual  Prison  Machine .” 

The  Court  of  Appeals  deferred  to 
prison  officials  to  make  such  distinctions, 
concluding,  “PLN  has,  at  most,  demon- 
strated that  reasonable  minds  might  differ 
on  whether  to  permit  certain  books  into  a 
general  prison  population,  which  is  very 
different  from  demonstrating  that  TDCJ’s 
practices  and  exclusion  decisions  bear  no 
reasonable  relation  to  valid  penological 
objectives.” 

“TDCJ’s  book  censorship  is,  frankly, 
bizarre,”  said  PLN  attorney  Scott  Medlock. 
“Certainly  there  are  some  books  prisons 
could  legitimately  censor.  TDCJ,  however, 
allows  prisoners  to  read  some  of  those  titles, 
while  banning  numerous  important  works 
of  literature,  history  and  politics.” 

Ironically,  the  TDCJ  allows  prison- 
ers to  receive  books  such  as  Hitler’s  Mein 
Kampf  and  Guerilla  Warfare  by  Che  Gue- 
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vara,  while  at  least  one  work  concerning 
Shakespearean  sonnets  is  banned. 

Significantly,  the  Fifth  Circuit  held 
PLN  has  no  right  to  receive  notice  that  a 
book  was  denied  or  to  appeal  the  denial  if 
the  book  previously  had  been  denied  and 
that  denial  was  appealed  by  another  party 
However,  the  Court  of  Appeals  did  note 
that,  “[a]t  least  arguably,  TDCJ’s  DRC- 
level  procedures  fall  short  of  the  traditional 


requirements  of  due  process  because  they 
do  not  give  the  appellant,  whether  prisoner 
or  the  outsider,  the  right  to  participate  in 
DRC’s  consideration  of  the  appeal,  even 
informally  or  through  written  submissions.” 
But  the  adequacy  of  the  DRC’s  appeal  pro- 
cess had  not  been  raised  in  the  suit,  so  it  did 
not  affect  the  outcome  of  the  case  - which 
was  that  the  defendants  were  entitled  to 
qualified  immunity. 


Accordingly,  the  district  court’s  order  of 
dismissal  was  affirmed.  PLN  was  represented 
by  attorneys  Scott  Medlock,  James  Har- 
rington and  Lauren  Izzo  with  the  Texas  Civil 
Rights  Project,  and  Michigan  attorney  Dan 
Manville.  See:  Prison  Legal  News  v.  Livings- 
ton, 683  F.3d  201  (5th  Cir.  2012).  H 

Additional  source:  www.texascivilrights 
project,  org 


Trial  Held  in  Texas  Prison  Courtroom 
Not  Open  to  the  Public 


The  Texas  Court  of  Criminal  Ap- 
peals has  ruled  that  a plea  hearing  in 
a criminal  case  held  in  a prison  chapel  was 
not  open  to  the  public,  and  thus  violated  the 
defendant’s  Sixth  Amendment  rights. 

Conrad  Lilly,  a Texas  state  prisoner, 
was  charged  with  two  counts  of  assault  on 
a public  servant.  The  trial  court  arraigned 
him  in  the  chapel  at  the  maximum-security 
French  Robertson  Unit,  which  serves  as 
a branch  courthouse  for  Jones  County. 
Lilly  filed  a pretrial  motion  to  transfer 
the  trial  proceedings  to  the  courthouse 
in  the  county  seat  of  Anson.  His  motion 
was  denied. 

Lilly  pleaded  guilty  in  exchange  for  a 
six-year  sentence,  then  appealed  the  court- 
house venue  issue.  The  Court  of  Appeals 
upheld  his  conviction  after  finding  he  had 
failed  to  prove  that  anyone  who  wanted 
to  attend  the  trial  had  been  turned  away 
from  the  prison.  See:  Lilly  v.  State,  337 
S.W.3d  373  (Tex.  App.  2011).  Lilly  filed 
a petition  for  discretionary  review,  which 
was  granted. 

The  Court  of  Criminal  Appeals  found 
that  a plea  bargain  hearing  is  a trial  “within 
the  meaning  of  the  Sixth  Amendment.”  It 
noted  that  the  U.S.  Supreme  Court  had 
held  trials  must  be  open  to  the  public  with 
only  very  limited  exceptions,  none  of  which 
were  applicable.  The  Court  of  Criminal 
Appeals  stated  that  “[wjhen  determining 
whether  a defendant  has  proved  that  his 
trial  was  closed  to  the  public,  the  focus  is 
not  on  whether  the  defendant  can  show 
that  someone  was  actually  excluded.  Rather, 
a reviewing  court  must  look  to  the  totality 
of  the  evidence  and  determine  whether  the 
trial  court  fulfilled  its  obligation  ‘to  take 
every  reasonable  measure  to  accommodate 
public  attendance  at  criminal  trials.’ 

“While  the  admittance  policies  at 


the  [French  Robertson]  Unit  were  not 
tailored  specifically  to  Appellant  or  any 
other  inmate,  they  were  highly  restrictive,” 
the  Court  continued.  “And,  even  though 
the  individual  admittance  policies  in  this 
case  would  not,  standing  alone,  necessarily 
amount  to  a per  se  closure,  the  cumulative 
effect  of  the  Unit’s  policies  undermines 
our  confidence  that  every  reasonable  mea- 
sure was  taken  to 
accommodate  public 
attendance  at  Ap- 
pellant’s trial.” 

Further,  the 
trial  court,  which 
initiated  the  transfer 
of  Lilly’s  plea  hear- 
ing to  the  prison 
chapel  courtroom, 
made  no  findings  of 
fact  to  support  its 
decision.  Therefore, 
the  selection  of  the 
prison  courtroom 
was  improper  and 
violated  Lilly’s  Sixth 
Amendment  right 
to  a public  trial.  The 


Court  of  Criminal  Appeals  did  not  rule 
on  Lilly’s  second  claim  which  alleged  that 
holding  a trial  in  a prison  chapel  violated 
the  Establishment  Clause  of  the  First 
Amendment. 

The  judgment  of  the  Court  of  Appeals 
was  reversed  and  the  case  remanded  for  a 
new  trial.  See:  Lilly  v.  State,  365  S.W.3d  321 
(Tex.  Crim.  App.  2012).  FI 
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Millions  in  Security  Equipment  Wasted  at  Rikers  Island 


many  years.”  He  acknowledged  the  Army  ers  Island  jail?  New  York  City  taxpayers, 
vehicles  were  inoperable  and  for  “ceremo-  who  had  originally  paid  for  most  of  the 
nial  purposes  only.”  equipment.  PI 

The  losers  due  to  the  missing  and 
mothballed  security  equipment  at  the  Rik-  Source:  New  York  Post 

Qualified  Immunity  Denied  to  Nurses  who 
Ignored  Prisoner's  Symptoms  of  Active  TB; 

$2.28  Million  in  Damages,  Fees 
and  Costs  on  Remand 


WHEN  OFFICIALS  AtNewYoRK  City’s 
Rikers  Island  jail  complex  closed 
the  facility’s  harbor  and  bike  patrol  units, 
and  gutted  staff  in  emergency  services  and 
firefighting  units,  they  were  trying  to  deal 
with  budget  cuts.  Yet  insiders  said  the  move 
resulted  in  millions  of  wasted  dollars  due  to 
mothballed  equipment. 

The  arsenal  of  equipment  that  was 
bought  to  patrol  the  sprawling  400-acre 
Rikers  complex  included  a fire  truck,  boats, 
Jet  Skis, bicycles  and  scuba  gear. The  expan- 
sive collection  of  security  equipment  was 
part  of  the  management  policies  of  former 
Corrections  Commissioner  Bernard  Kerik 
- who  in  2010  received  a four -year  sentence 
for  tax  fraud  and  making  false  statements. 
[See:  PLN,  July  2010,  p.48]. 

“He  was  all  about  image  and  a show  of 
force,  and  that  can  have  value,  but  if  they 
call  your  bluff  and  you  have  nothing  to  fight 
with,  you  could  be  in  trouble,”  a former  jail 
supervisor  stated. 

In  the  1990s,  Kerik  authorized  the 
purchase  of  two  surplus  U.S.  Army  armored 
vehicles.  One  was  fitted  with  a turret  ca- 
pable of  shooting  chemical  grenades  to 
disperse  rioting  prisoners,  though  it  never 
worked  as  planned. 

“They  put  it  on  a flatbed  truck  and 
paraded  it  in  front  of  the  inmates  to  scare 
them,  like  ‘look  what  we  can  do!’”  said  a 
retired  guard.  “Only,  no,  we  can’t  because  it 
doesn’t  work.  It  won’t  even  start.” 

When  the  harbor  unit  was  abolished, 
the  unit’s  three  boats,  two  Jet  Skis  and  a 
dozen  sets  of  scuba  gear  used  to  patrol 
the  complex’s  shores  were  mothballed 
rather  than  being  sold  or  given  to  other 
city  agencies. 

“We  had  a big  wooden  patrol  boat,  like 
the  kind  the  NYPD  harbor  unit  has,  but 
they  took  it  out  of  the  water  and  put  it  in 
dry  dock  out  in  the  open,”  according  to  one 
insider.  “It  was  propped  up,  and  the  bottom 
of  the  hull  was  sitting  on  a dirt  road.  The 
paint  was  peeling  off.” 

What  became  of  the  scuba  team’s  air 
tanks,  diving  vests,  wet  suits  and  other 
equipment  is  unclear.  According  to  a retired 
guard,  the  Jet  Skis  were  kept  in  a storage 
shed  but  have  since  disappeared. 

City  of  New  York  Department  of  Cor- 
rection spokesman  Robin  Campbell  said  all 
the  items  were  purchased  in  the  1990s,  so 
they  “have  had  little  if  no  residual  value  for 


The  Eighth  Circuit  Court  of  Appeals 
held  on  July  12,  2012  that  a former 
prisoner  had  presented  sufficient  evidence 
against  three  nurses  to  overcome  qualified 
immunity  in  a lawsuit  that  claimed  he  was 
denied  necessary  medical  treatment  for 
an  active  tuberculosis  (TB)  infection.  Fol- 
lowing remand,  a jury  entered  a verdict  of 
$590,600  against  one  of  the  nurses  and  the 
defendants  agreed  to  pay  $1.69  million  in 
attorney  fees  and  costs. 

The  appeal  concerned  a Minnesota 
federal  district  court’s  denial  of  summary 
judgment  on  qualified  immunity  grounds 
to  five  nurses  employed  at  the  Ramsey 
County  Correctional  Facility  (RCCF),  in 
a lawsuit  filed  by  Marchello  McCaster. 
McCaster  had  entered  RCCF  on  April 
17, 2008  to  serve  a 56-day  sentence  on  an 
assault  charge. 

Upon  his  arrival  at  RCCF,  Nurse 
Nancy  Mattson  conducted  an  intake  exam 
that  noted  McCaster  had  lost  a significant 
amount  of  weight  and  had  an  elevated  pulse 
rate,  which  in  combination  can  be  a sign 
of  active  TB.  Mattson  then  administered 
a Mantoux  test,  which  involves  injecting 
a derivative  of  TB  under  the  skin  of  the 
forearm;  she  did  not  have  any  further  in- 
teraction with  McCaster. 

Two  days  later,  McCaster  saw  Nurse 
Audrey  Darling  for  a reading  of  the  Man- 
toux test.  She  read  the  results  between  32.5 
and  43.5  hours  after  the  injection,  although 
the  facility’s  health  services  supervisor  and 
Darling  were  aware  that  tests  read  before 
48  hours  or  72  hours  after  the  injection  are 
invalid.  Darling  noticed  an  induration,  or 
bump,  on  McCaster’s  forearm,  which  if  over 
10  millimeters  indicates  a positive  result  for 
TB.  She  did  not  measure  the  induration 
but  noted  in  McCaster’s  chart  that  it  was 
zero  millimeters,  which  she  later  changed 


to  five  millimeters. 

Between  April  19  and  May  21,  2008, 
McCaster  had  no  interaction  with  nursing 
staff.  Guards  who  saw  him  within  several 
days  of  his  admission  described  him  as  vis- 
ibly ill  and  a “very  sick  inmate.  ” Recordings 
of  his  phone  calls  from  the  jail  indicated 
that  McCaster  was  coughing  regularly. 

Other  prisoners  described  McCaster 
as  barely  able  to  walk  and  routinely  cough- 
ing up  blood.  Both  guards  and  prisoners 
attempted  to  seek  medical  attention  on  Mc- 
Caster’s behalf.  The  guards  called  the  nurses’ 
station  and  prisoners  repeatedly  submitted 
medical  requests  to  RCCF  nurses  Mary 
Clausen  and  Julie  Nelson.  They  acknowl- 
edged receiving  the  requests  but  did  not 
act  on  them  because  they  were  not  signed 
by  McCaster,  Nelson  said  they  would  not 
respond  unless  a prisoner  had  signed  the 
medical  request  himself. 

Clausen  treated  McCaster  on  May  21, 
2008  for  a “grossly  swollen”  j aw  and  on  May 
28  for  problems  with  his  feet.  She  did  not 
check  him  for  other  medical  conditions. 
Nurses  Nelson  and  Patti  Vodinelich  saw 
McCaster  daily  to  administer  penicillin  for 
his  jaw  infection,  but  also  disregarded  his 
symptoms  of  active  TB. 

The  same  day  that  McCaster  was  finally 
transported  to  a hospital  in  late  June  2008, 
a guard  informed  Nurse  Vodinelich  that 
McCaster  was  “incoherent,  moved  slowly, 
and  appeared  very  sick.”  She  responded  that 
he  was  “going  to  get  out  in  a couple  of  days; 
he  can  go  see  his  own  doctor.”  Upon  Mc- 
Caster’s arrival  at  the  emergency  room,  the 
admission  records  indicated  he  was  “chroni- 
cally sick  looking”  and  “emaciated.” 

Following  his  recovery  from  the  TB 
infection,  which  included  a 314-month 
hospital  stay,  McCaster  filed  a civil  rights 
complaint  in  federal  court  against  the 
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county,  the  RCCF  nurses  who  had  denied 
him  medical  care  and  several  RCCF  ad- 
ministrators and  guards.  Fie  had  spent  54 
days  at  the  j ail  without  receiving  treatment 
for  his  active  TB. 

McCaster  submitted  expert  testimony 
from  Dr.  Michael  Iseman  thatTB  “evolves 
over  weeks  and  in  some  cases  months,”  thus 
it  was  “improbable”  that  a trained  health 
professional  who  saw  McCaster  in  late 
May  would  have  failed  to  notice  he  was 
extremely  sick.  Dr.  Iseman  described  Mc- 
Caster as  “near  death”  when  he  was  finally 
taken  to  a hospital. 

The  district  court  dismissed  Ramsey 
County  and  the  jail  administrators  from  the 
suit  but  denied  summary  judgment  as  to  the 
nurses,  rejecting  their  qualified  immunity 
defense.  The  defendants  appealed. 

The  Eighth  Circuit  reversed  the  denial 
of  qualified  immunity  to  Nurses  Mattson 
and  Darling  because  the  record  did  not 
indicate  that  they  knew  McCaster  had 
a serious  medical  condition  due  to  their 
brief  encounters  with  him.  As  to  Nurses 
Clausen,  Nelson  and  Vodinelich,  the  Court 
of  Appeals  found  the  record  showed  they 
had  sufficient  interaction  and  notice  from 
others  at  the  jail  to  alert  them  to  McCaster ’s 
increasingly  symptomatic  condition  and 
need  for  medical  care.  Vodinelich’s  remark 
the  same  day  that  McCaster  was  hospital- 
ized - that  he  could  see  his  own  doctor 
after  he  was  released  - supported  a finding 
of  deliberate  indifference. 

The  district  court’s  summaryjudgment 
order  was  therefore  affirmed  in  part  and 
reversed  in  part.  See:  McCaster  v.  Clausen , 
684  F.3d  740  (8th  Cir.  2012). 

Following  remand  the  case  went  to  trial. 
On  December  10,2012,  a federal  jury  found 
that  Clausen  was  deliberately  indifferent 
to  McCaster’s  serious  medical  needs,  and 


awarded  him  $295,300  in  compensatory 
damages  and  $295,300  in  punitive  damages. 
The  jury  entered  verdicts  in  favor  of  nurses 
Nelson  and  Vodinelich.  McCaster  then 
moved  for  attorney  fees  and  costs;  according 
to  one  of  McCaster’s  attorneys,  Robert  Ben- 
nett with  Gaskins  Bennett  Birrell  Schupp, 
LLP,  the  defendants  settled  the  fees  and  costs 
for  $1,690,000  in  February  2013. 

Meanwhile,  McCaster  had  infected  at 
least  108  other  prisoners  with  TB  as  well  as 
42  jail  employees  when  he  was  incarcerated 
at  RCCF  without  medical  care. 

The  prisoners  filed  a separate  class- 
action  lawsuit,  which  settled  in  September 
2010.  Pursuant  to  the  settlement  agreement 
with  Ramsey  County,  current  and  former 
prisoners  with  active  TB  received  $250,000 
each  and  an  annual  medical  examination 
“related  to  the  monitoring  or  assessment  of 
TB,”  plus  reimbursement  for  medical  costs 
and  treatment  should  they  re-develop  TB 
in  the  future. 

Prisoners  with  latent  (non-active)  TB 
received  from  $44,347.83  to  $54,347.83 
each,  depending  on  whether  they  had  com- 
pleted drug  treatment  for  their  condition, 
plus  an  annual  medical  check-up.  Should 
those  with  latent  TB  develop  the  active 
form  of  the  disease,  they  will  receive  an 
additional  payment  of  $200,000. 

For  prisoners  with  active  TB  who  re- 
quire treatment  for  “significant  symptoms 
such  as  hepatitis,  renal  disease,  neuropathy 
or  other  comparably  serious  side-effects,” 
or  who  die  as  a result  of  their  TB  infection, 
they  or  their  estate  may  claim  additional 
compensation  up  to  $250,000.  The  district 
court  approved  attorney  fees  and  costs  for 
class  counsel  of  $2.6  million.  See:  Robinson 
v.  Ramsey  County,  U.S.D.C.  (D.  Minn.), 
Case  No.  0:08-cv-05779-RHK-AJB. 

Thus,  the  failure  of  RCCF  nurses  to 


Reputation  Being  Ruined  ? 

What  Does  Google  Say  About  YOU  ? 

Remove  Negative,  Unwanted  Postings  ! 

The  Camelback  Group 

Internet  Public  Relations 

(602)535-1298 

1220  South  Almar  Circle  Mesa,  AZ  85204 

www.thecamelbackgroup.com  email:  info@thecamelbackgroup.com 


diagnose  and  treat  McCaster’s  active  TB 
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Supreme  Court  Upholds  DNA  Collection 
as  Part  of  Jail  Booking  Procedures 


The  U.S.  Supreme  Court  has  paved 
the  way  for  DNA  collection  and 
analysis  to  become  as  routine  a part  of  the 
jail  booking  process  as  fingerprinting  and 
mug  shots. 

In  2009,  Maryland  police  arrested 
Alonzo  King  for  menacing  people  with  a 
shotgun.  As  part  of  the  booking  procedure 
authorized  by  the  Maryland  DNA  Collec- 
tion Act  (Act), Md.  Pub.  Saf.  Ann.  2-504  et. 
seq.,  King’s  DNA  was  collected  by  rubbing 
a cotton  swab  (called  a buccal  swab)  along 
the  inside  of  his  mouth. 

Analysis  of  King’s  DNA  matched  a 
previously  unknown  DNA  sample  taken 
from  the  scene  of  an  unsolved  2003  rape. 
King  was  subsequently  convicted  of  that 
crime. 

On  appeal,  Maryland’s  highest  court, 
the  Court  of  Appeals,  overturned  King’s 
conviction,  struck  down  part  of  the  Act  and 
held  that  King’s  “expectation  of  privacy  is 
greater  than  the  State’s  purported  interest 
in  using  King’s  DNA  to  identify  him.”  See: 
King  v.  State , 425  Md.  550,  42  A.3d  549 
(Md.  2012).  The  state  appealed. 

On  June  3,  2013,  in  a 5-4  decision 
that  reversed  the  Maryland  Court  of  Ap- 
peals, the  Supreme  Court  held  that  “When 
officers  make  an  arrest  supported  by  prob- 
able cause  to  hold  for  a serious  offense  and 
they  bring  the  suspect  to  the  station  to  be 
detained  in  custody,  taking  and  analyzing  a 
cheek  swab  of  the  arrestee’s  DNA  is  like  fin- 
gerprinting and  photographing,  a legitimate 
police  booking  procedure  that  is  reasonable 
under  the  Fourth  Amendment.” 

To  reach  this  finding,  the  Court  first 
“agreed  that  using  a buccal  swab  on  the 
inner  tissues  of  a person’s  cheek  in  order  to 
obtain  DNA  samples  is  a search,”  and  thus 
the  Fourth  Amendment  was  implicated. 

Next,  the  Supreme  Court  examined 
whether  the  DNA  collection  was  reasonable 
and  served  a legitimate  governmental  inter- 
est so  that  the  Fourth  Amendment’s  warrant 
requirement  did  not  apply.  The  Court  cited 
five  reasons  to  justify  the  reasonableness  of 
DNA  collection  and  analysis. 

First,  law  enforcement  officials  need  to 
positively  identify  a person  in  custody;  this 
need  includes  searching  public  and  police 


by  J.R.  Bloom 

records  for  information  already  on  file  about 
the  arrestee.  The  Court  found  that  using 
DNA  collected  from  an  arrestee  was  no 
different  “than  matching  an  arrestee’s  face 
to  a wanted  poster  of  a previously  unidenti- 
fied suspect;  or  matching  tattoos  to  known 
gang  symbols  to  reveal  a criminal  affiliation; 
or  matching  fingerprints  to  those  recovered 
from  a crime  scene.” 

Second,  jail  officials  need  to  properly 
classify  the  arrestee  to  minimize  the  “risks 
for  facility  staff,  for  the  existing  detainee 
population,  and  for  a new  detainee.” 

Third,  the  buccal  swab  was  reasonable 
to  help  ensure  the  accused’s  availability  for 
trial,  as  “A  person  who  is  arrested  for  one 
offense  but  knows  that  he  has  yet  to  answer 
for  some  past  crime  may  be  more  inclined  to 
flee  the  instant  charges,  lest  continued  con- 
tact with  the  criminal  justice  system  expose 
one  or  more  other  serious  offenses.” 

Fourth,  because  “an  arrestee’s  past 
conduct  is  essential  to  an  assessment  of 
the  danger  he  poses  to  the  public,”  proper 
identification  would  help  the  bail-hearing 
judge  determine  whether  or  not  the  person 
should  be  released  on  bail,  or  if  he  or  she  had 
already  been  released  on  bail,  whether  or  not 
that  bail  should  be  rescinded  or  modified. 

Fifth,  using  DNA  to  correctly  identify 
arrestees  may  have  the  “salutary  effect  of 
freeing  a person  wrongfully  imprisoned  for 
the  same  offense.” 

The  Supreme  Court  concluded,  “There 
can  be  little  reason  to  question  ‘the  legiti- 
mate interest  of  the  government  in  knowing 
for  an  absolute  certainty  the  identity  of 
the  person  arrested,  in  knowing  whether 
he  is  wanted  elsewhere,  and  in  ensuring 
his  identification  in  the  event  he  flees 
prosecution. 

Finally,  the  Court  attempted  to  dispel 
any  privacy  concerns  regarding  the  collec- 
tion and  analysis  of  an  arrestee’s  genetic 
information  beyond  identification. 

Congress  authorized  the  FBI  to  over- 
see the  Combined  DNA  Index  System 
(CODIS),  which  allows  federal,  state  and 
local  DNA  laboratories  to  input  and  pro- 
cess DNA  data  in  a manner  similar  to  the 
FBI’s  Integrated  Automated  Fingerprint 
Identification  System  (IAFIS),  which  lets 


law  enforcement  agencies  input  and  analyze 
fingerprint  data. 

The  genetic  information  in  the  CODIS 
DNA  database  comes  from  the  “non-pro- 
tein coding  junk  regions  of  DNA, ’’and  thus 
“the  information  in  the  database  is  only  use- 
ful for  human  identity  testing.”  Therefore, 
the  Supreme  Court  reasoned,  the  DNA 
sample  taken  from  King  “did  not  intrude  on 
[his]  privacy  in  a way  that  would  make  his 
DNA  identification  unconstitutional.” 

The  Court  noted  that  the  CODIS 
DNA  information  is  “not  at  present  reveal- 
ing information  beyond  identification, ’’but 
if  future  DNA  samples  reveal  other  factors 
not  relevant  to  identity,  “that  case  would 
present  additional  privacy  concerns  not 
present  here.” 

The  dissent  criticized  Maryland’s  use 
of  King’s  DNA  for  identification  purposes 
as  being  contrary  to  the  Act,  the  facts  in 
the  case  and  the  Supreme  Court’s  Fourth 
Amendment  precedent. 

According  to  the  dissent,  the  Act  only 
allows  DNA  testing  for  “identification”  for 
two  purposes:  to  identify  human  remains 
and  missing  persons.  The  Act  does  not 
mention  identification  of  arrestees.  Further, 
statements  made  by  Maryland’s  governor 
and  other  state  officials  lauded  the  Act  as  a 
crime  fighting  tool  - not  one  for  establish- 
ing identity. 

Addressing  Maryland’s  use  of  King’s 
DNA,  the  dissent  recounted  how  King’s 
identity  was  never  in  question  at  the  time 
of  his  arrest  or  arraignment,  and  noted  that 
his  DNA  was  not  processed  until  long  after 
his  arrest. 

Using  DNA  to  identify  “what  unsolved 
crimes  he  committed”  was  “indistinguish- 
able from  []  ordinary  law  enforcement 
aims.”  Therefore,  since  Maryland  had  col- 
lected and  tested  King’s  DNA  “as  part  of 
an  official  investigation  into  a crime,”  the 
dissent  argued  the  state  had  violated  his 
Fourth  Amendment  rights.  See:  Maryland 
v.  King,  133  S.Ct.  1958  (2013). 
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HRDC  Receives  First  Amendment  Award 


On  July  25,  2013,  the  Society  of 
Professional  Journalists  (SPJ),  a 
national  organization  dedicated  to  en- 
couraging the  free  practice  of  journalism, 
upholding  high  standards  of  ethics  in  that 
field  and  protecting  First  Amendment 
guarantees  of  freedom  of  speech  and  the 
press,  announced  the  Human  Rights  De- 
fense Center  was  the  recipient  of  the  SPJ’s 
annual  First  Amendment  Award. 

The  Human  Rights  Defense  Center 
(HRDC),  the  parent  organization  of  Prison 
Legal  News,  is  dedicated  to  protecting  the 
human  rights  of  people  held  in  U.S.  deten- 
tion facilities. 

PLN  has  been  repeatedly  censored  by 
prisons  and  jails  nationwide,  resulting  in 
PLN  and  HRDC  filing  numerous  law- 
suits to  protect  their  rights  under  the  First 
Amendment.  Currently,  ten  state  Depart- 
ments of  Correction  are  under  court  orders 
and/or  consent  decrees  in  PLN  suits,  as  well 
as  a number  of  county  jails.  [See,e.g  .,PLN, 
May  2010,  p.8]. 

“The  organization’s  advocacy  and  legal 
action  has  resulted  in  court  victories  for 
publishers  and  hundreds  of  thousands  of 
prisoners  all  over  the  U.S. ,”  the  SPJ  noted. 

HRDC  was  nominated  for  the  SPJ’s 
First  Amendment  Award  by  Ian  Urbina, 
Washington  correspondent  for  the  New 
York  Times.  Prior  recipients  of  the  award 
have  included  U.S.  Supreme  Court  Justices 
William  Brennan  and  William  Douglas. 

“It  is  a monumental  challenge  to  defend 
First  Amendment  rights  outside  prison  walls, 
where  people  often  have  access  to  resources 
such  as  legal  assistance  and  the  press.  De- 
fending First  Amendment  rights  for  the 
captive  population  of  U.S.  prisoners  is  a 
multilayered  struggle  that  is  both  unpopular 
and  underreported  - even  when  it  involves 
the  core  First  Amendment  issue  of  how  and 
to  what  extent  the  government  can  restrict 
what  its  citizens  may  read.  This  transcends 
the  fact  that  those  citizens  are  incarcerated, 
as  there  is  no  footnote  to  the  First  Amend- 
ment that  excludes  people  who  are  held  in 
prisons,  jails  or  other  detention  facilities,” 
Urbina  stated  in  his  nomination  letter. 

“HRDC  is  greatly  honored  to  be  rec- 
ognized for  this  prestigious  award  by  the 
Society  of  Professional  Journalists,”  said 
Paul  Wright,  executive  director  and  founder 
of  the  Human  Rights  Defense  Center,  and 
editor  of  PLN.  “Someday  we  hope  to  live 


in  a country  that  respects  the  freedom  of 
the  press,  where  our  publications  are  not 
censored  because  we  criticize  the  govern- 
ment’s routine  violation  of  fundamental 
human  rights.  Until  then,  we  will  continue 
to  demand  that  the  constitutional  rights  of 


Tennessee  Board  of  Parole  Chair- 
man  Charles  Traughber,  who  had 
served  almost  four  decades  on  the  Board 
and  had  a reputation  for  ruling  it  with 
an  iron  hand,  retired  in  June  2013.  To  fill 
Traughber’s  vacant  position,  Governor  Bill 
Haslam  selected  Board  member  Richard 
Montgomery,  66,  to  serve  as  chairman. 
Montgomery  had  been  appointed  to  the 
Board  in  January;  previously,  he  had  served 
as  a state  representative  for  14  years. 

According  to  Project  Vote  Smart, 
several  of  the  principles  that  Montgomery 
supported  when  he  served  as  a legislator 
included  “end  parole  for  repeat  violent  fel- 
ons,’’“strengthen  penalties  and  sentences  for 
drug- related  crimes”  and  “strengthen  penal- 
ties and  sentences  for  sex  offenders.” 

Although  such  positions  appear  to  be 
inapposite  and  even  biased  for  the  chairman 
of  the  Board  of  Parole,  Montgomery  still 
appears  to  be  more  qualified  than  another 
recent  Board  appointee. 

Effective  July  16,  2013,  Governor 
Haslam  appointed  former  Bradley  County 
Sheriff  Timothy  A.  Gobble  to  fill  the  posi- 
tion of  Board  member  Charles  Taylor,  who 
resigned  earlier  this  year. 

“Tim  has  demonstrated  his  commit- 
ment and  responsibility  throughout  an 
extensive  career  in  public  service,  and  we 
are  fortunate  to  have  him  on  the  Board  of 
Parole,”  Haslam  said.  “For  our  parole  board, 
we’re  trying  to  get  people  across  the  state 
who  represent  various  backgrounds,  and 
we  thought  his  background  and  experience 
could  be  helpful.” 

Apparently  “commitment”  and  “re- 
sponsibility” are  subjective  terms,  while 
Gobble’s  “background  and  experience” 
requires  some  explanation. 

Prior  to  his  appointment  to  the  Board, 


the  independent  media  be  respected.” 

HRDC  will  be  recognized  at  the 
President’s  Installation  Banquet  at  the 
SPJ’s  Excellence  in  Journalism  confer- 
ence on  August  26,  2013  in  Anaheim, 
California.  PJ 


Gobble  served  as  city  manager  for  East 
Ridge,  Tennessee  from  April  2011  to 
February  2013,  and  deputy  chief  of  the 
Hamilton  County  Sheriff’s  Office  in  2010- 
2011.  He  had  previously  been  employed  as 
director  of  the  Bradley  County  Emergency 
Management  Agency  and  as  a city  coun- 
cilmember,  and  was  a U.S.  Secret  Service 
agent  for  fifteen  years. 

While  this  certainly  paints  an  impres- 
sive resume,  his  previous  stints  in  public 
service  positions  were  not  without  con- 
troversy. 

Gobble  had  resigned  as  city  manager 
of  East  Ridge  in  February  2013  - shortly 
before  the  city  council  was  to  consider  re- 
moving him  - following  controversy  about 
his  “aggressive”  use  of  the  city’s  Facebook 
page,  including  the  deletion  of  negative 
comments  posted  by  city  residents,  accord- 
ing to  the  Times  Free- Press. 

“I  would  be  hesitant  to  delete  anyone’s 
comment  unless  it  was  personally  demean- 
ing or  had  vulgar  words,”  said  Richard 
Beeland,  spokesman  for  the  Chattanooga 
mayor’s  office.  “You’re  treading  on  some 
free  speech  rights  I think  you  need  to  be 
very  careful  with.” 

Additionally,  Gobble  had  hired  Chris 
Clabough,  a 19-year-old  friend  from 
church,  for  a $35,000-a-year  position  as 
the  city’s  communications  director  - despite 
Clabough’s  lack  of  a college  degree  and 
other  qualifications  required  for  the  job. 
Gobble  was  further  accused  of  misusing 
city  funds,  including  using  his  city  credit 
card  to  pay  for  trips  to  Baskin-Robbins  for 
ice  cream. 

And  in  one  incident  that  revealed 
a disturbing  lack  of  sound  judgment, 
Gobble  suspended  court  clerk  Joanne 
Thomas,  whom  he  accused  of  failing  to 
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tell  his  daughter  about  scheduling  changes 
in  a court  case  in  which  his  daughter  was 
involved.  It  was  subsequently  learned  that 
Thomas  had  notified  his  daughter  by  leaving 
a voice  message,  but  Gobble  reportedly  said 
“That’s  not  good  enough.”  In  November 
2012,  a judge  held  Gobble  had  “overstepped 
his  bounds”  when  he  suspended  Thomas. 

Prior  to  his  city  manager  position,  upon 
being  elected  sheriff  of  Bradley  County, 
Gobble  filed  an  unsuccessful  suit  against  the 
county  over  funding  for  the  sheriff’s  office; 
he  then  quit  to  run  - unsuccessfully  - for  a 
Congressional  seat.  While  serving  as  sheriff 
he  was  sued  by  his  former  finance  director, 
Cheryl  Rich,  who  claimed  he  had  violated 
her  First  Amendment  rights  by  firing  her 
after  she  spoke  out  against  “fraud,  waste 
and  abuse  in  the  sheriff’s  department”  - 
including  an  allegation  that  Gobble  had 
improperly  hired  his  wife,  Christie,  for  a 
job  in  the  sheriff’s  office. 

Gobble  filed  a motion  for  summary 
judgment,  which  was  denied  by  the  fed- 
eral district  court  on  March  24,  2009. 
The  court  held  that  “Rich  had  established 
the  elements  of  her  First  Amendment 
retaliation  claim,”  and  found  “[tjhere  is 


some  evidence  that  [Gobble’s]  retaliatory 
actions  were  in  response,  at  least  in  part,  to 
her  questioning  of  his  decisions,  including 
his  decision  to  employ  his  wife.”  Gobble 
subsequently  settled  the  suit.  See:  Rich  v. 
Gobble , U.S.D.C.  (E.D.  Tenn.),  Case  No. 
l:08-cv-00035. 

As  for  his  position  with  the  Secret 
Service,  Gobble  was  reportedly  fired  from 
that  agency,  though  he  claimed  he  had 
quit.  He  also  served  on  the  Cleveland  City 
Council  but  was  removed  for  violating  the 
Hatch  Act,  which  prohibits  certain  elected 
officials  from  engaging  in  partisan  political 
activities  while  in  public  office. 

Gobble  had  further  served  as  director 
of  the  Bradley  County  Emergency  Man- 
agement Agency,  though  he  resigned  after 
more  allegations  of  Hatch  Act  violations. 
“Hiring  Tim  Gobble  was  the  worst  mistake 
I ever  made,”  County  Mayor  D.  Gary  Davis 
said  at  the  time. 

Now  Gobble  has  been  appointed  to 
the  Board  of  Parole,  where  he  must  assess 
whether  prisoners  are  ready  to  re-enter 
society.  Given  his  questionable  track  record 
in  public  service  positions  and  past  history 
of  poor  decision-making,  it’s  debatable 


whether  Gobble  is  qualified  to  evaluate 
anybody’s  character,  much  less  whether  they 
should  be  released  from  prison. 

Also,  considering  comments  he  made 
in  December  2009  concerning  plans  by 
the  Tennessee  Department  of  Correction 
to  release  non-violent  prisoners  due  to 
anticipated  budget  cuts,  it  doesn’t  ap- 
pear that  Gobble  is  interested  in  letting 
anyone  out. 

“I  don’t  think  people  need  to  be  fooled 
by  these  violent  and  nonviolent  categories,” 
he  was  quoted  as  saying.  “All  criminals 
are  potentially  violent.  And  just  because 
somebody  hasn’t  raped,  murdered  or  as- 
saulted somebody  doesn’t  mean  we  need 
to  be  careless  and  let  them  out  of  prison 
before  they  serve  their  full  sentences  under 
the  law.” 

Which  is  a remarkable  statement  for 
someone  who  now  serves  as  a member  of 
the  Board  of  Parole,  and  indicative  that  he  is 
not  the  right  person  for  that  position.  PI 

Sources:  www.news.tn.gov , www. blogs. 
metropulse.com,  Tennessean,  www.tfponline. 
com,  www.chattanoogan.com,  www.home- 
towncleveland.  com,  www.  votesmart.  org 
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No  Justice:  Sex  Offenses,  No  Matter  How  Minor 
or  Understandable,  Can  Ruin  You  for  Life 

Why  do  we  treat  the  most  predatory  and  dangerous 
criminals  the  same  as  those  who  are  not? 


The  collection  of  laws  and  restric- 
tions  that  regulate  people  categorized 
as  “sex  offenders”  has  been  punctuated  by 
names  such  as  Megan,  Jessica  and  Adam. 
These  are  the  names  of  children,  all  victims 
of  heinous  crimes  that  sparked  high-profile 
campaigns  aimed  at  creating  “get  tough  on 
crime”  legislation.  Today  you  can  go  online 
to  your  state’s  Megan’s  Law  website,  where 
all  convicted  sex  offenders  are  required  to 
register,  and  probably  find  clusters  of  red 
dots  on  the  map  of  your  neighborhood,  each 
dot  representing  an  individual  convicted  of 
a sex  crime.  In  California,  approximately 
one  of  every  375  adults  is  a registered  sex 
offender. 

While  some  states  have  considered 
adopting  public  registries  for  other  crimes 
- domestic  violence,  drug  dealing,  murder  - 
so  far  sex  offenders  comprise  the  only  class 
of  criminals  who  are  deemed  to  warrant  this 
special  treatment,  despite  scant  evidence 
that  it  is  effective  at  reducing  sexual  assault. 
[Ed.  note:  There  are  m fact  some  registries 
for  other  types  of  offenders,  including  people 
convicted  of  certain  violent  ajid  drug-related 
crimes.  See:  PLN,  April  2012,  p.30;  Oct. 
2008, p. 32; May  2007, p.30\.  Registries  are 
designed  to  protect  children  from  “stranger 
danger,”  a largely  mythical  threat  belied  by 
the  fact  that  only  three  percent  of  sexual 
abuse  and  six  percent  of  child  murders  are 
committed  by  strangers. 

Far  below  the  public’s  radar  is  a con- 
stant stream  of  new  legislation  affecting 
sex  offenders.  In  2013  alone,  at  least  nine 
new  laws  were  proposed  in  the  California 
legislature  to  tighten  or  expand  sex  offender 
laws;  if  passed,  these  new  laws  would  be  ap- 
plied indiscriminately  to  the  entire  registry, 
a list  which  includes  persons  convicted  of 
public  urination  and  teens  having  consen- 
sual sex,  as  well  as  serial  rapists  and  violent 
pedophiles. 

In  California,  registration  is  for  life 
- a defining  feature  that  is  both  revealing 
and  confounding.  Why  do  we  treat  those 
criminals  considered  the  most  predatory 
and  dangerous  the  same  as  those  who  are 


by  Charlotte  Silver 

not?  Why  do  we  view  all  as  unworthy  of 
redemption?  And,  can  advocates  working 
to  redress  a criminal  justice  system  that  has 
failed  so  many  - people  of  color,  women, 
poor  people  - find  a place  in  their  move- 
ment for  those  working  for  the  rights  of 
sex  offenders? 

"Emily" 

Emily,  46,  slips  into  a chair  in  the 
cafeteria  on  the  top  floor  of  the  State 
Capitol  building  in  Sacramento,  California. 
Her  hair,  light  and  bright  as  a streak  of 
lightning,  is  collected  into  a small  ponytail 
and  her  right  hand  holds  a plastic  cup  of  red 
soda.  She  speaks  in  a muted  voice:  “I  am  on 
the  290  registry,  I have  been  for  14  years. 
Before  that,  I had  never  been  in  trouble,  not 
even  a traffic  ticket.” 

Emily  tells  her  story  rapidly  and  re- 
pentantly: one  night  when  she  was  32  years 
old,  she  was  drinking  heavily  and  blacked 
out.  She  woke  up  to  a chaotic  and  confusing 
scene:  her  12-year-old  neighbor  straddling 
and  fondling  her  body,  as  his  father  stood 
there  shouting  before  he  grabbed  the  phone 
to  call  the  cops. 

But  the  day  I meet  Emily  that  once- 
enraged  father,  Wayne,  has  accompanied 
her  on  her  first  trip  to  the  legislative  halls 
of  Sacramento.  “I  didn’t  know  what  to  do 
at  the  time;  I just  called  the  authorities,” 
Wayne  says.  “I  had  no  idea  what  would 
happen  to  her,”  Wayne  says  regretfully,  sit- 
ting next  to  Emily. 

What  did  happen  to  Emily?  A lawyer 
who  charged  her  $25,000  to  represent  her 
told  her  to  accept  a plea  bargain.  Thinking 
she  was  avoiding  prison  time,  she  accepted  a 
deal  that  would  place  her  on  the  California 
Sex  Offender  Registry.  So  Emily  became 
another  red  dot  on  the  map  along  with  ap- 
proximately 90,000  others  in  the  state  and 
750,000  around  the  country.  Her  crime  is 
described  as  “lewd  and  lascivious  acts  with 
a child  under  14.” 

“At  the  time,  I had  no  idea  how  being 
on  the  Registry  would  change  my  life  and 
my  children’s  lives,”  Emily  says. 


In  2003  the  Supreme  Court  deter- 
mined that  sex  offender  registration  is  not 
a punitive  measure  but  one  intended  to 
provide  protection  for  potential  victims 
and  “regulate”  released  offenders.  Therefore, 
constant  changes  in  requirements  for  reg- 
istrants are  permitted  without  being  seen 
as  violating  the  constitutional  prohibition 
against  ex  post  facto.  Thus,  as  new  restric- 
tions governing  registrants  are  continuously 
adapted  into  the  penal  code  they  are  applied 
retroactively  to  the  entirety  of  the  registry. 
Current  prohibitions  against  registrants  in 
California  vary  slightly  from  city  to  city, 
but  include  not  being  permitted  to  live 
within  2,000  feet  of  a school,  park,  nursery 
or  church;  obtain  a contractor’s  license; 
practice  medicine  or  law;  foster  a child. 
Sex  offenders  are  ineligible  for  some  federal 
and  state  grants  and  cannot  live  in  federal 
public  housing. 

Jeff  Stein  has  served  as  a defense  at- 
torney for  sex  offenders  since  the  1970s. 
He  likens  the  Supreme  Court  ruling  to  the 
fig  leaf  donned  by  Michelangelo’s  David, 
“making  the  nude  statue  appropriate  to  the 
small  town  in  Italy.” 

“The  government  - the  legislature  and 
the  judiciary  - wanted  to  be  able  to  make 
retroactive  changes  so  as  to  create  registra- 
tion impacts  that  hadn’t  existed  previously. 
So,  they  came  up  with  a rationale:  registra- 
tion is  not  a penalty  or  punishment.” 

When  California  voters  enacted  Prop- 
osition 83  (known  as  Jessica’s  Law  in  other 
states)  in  2006,  they  toughened  existing 
penalties  on  registrants  and  bestowed  the 
right  to  municipalities  to  adopt  their  own 
additional  rules  for  sex  offenders  — thus  ac- 
celerating the  rate  at  which  the  vise  tightens 
around  the  lives  of  registrants. 

“The  cute  little  trick  that  localities 
are  doing  now  is  they  will  put  a bench 
and  watering  hole  on  a corner  and  call  it  a 
‘pocket  park,’  forcing  registrants  to  move,” 
Stein  says. 

J.J.  Prescott,  law  professor  at  the  Uni- 
versity of  Michigan,  has  written  extensively 
about  the  social  and  behavioral  impacts 
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of  sex  offender  laws.  Prescott’s  research 
indicates  that  current  notification  and 
registration  laws  may  actually  increase  the 
likelihood  of  reofFense  by  imposing  finan- 
cial, social  and  psychological  barriers  on 
released  sex  offenders.  Prescott  explained 
why  he  was  initially  attracted  to  researching 
this  area  of  law: 

“For  the  most  part,  criminal  law  has 
been  stable  for  a long  time.  There  are  only 
a few  areas  where  criminal  law  is  changing 
rapidly  and  as  a result  affecting  hundreds 
of  thousands  of  lives. 

“Sex  offender  law  is  one  of  those 
areas  of  incredible  change.  Every  year 
legislators  are  changing  and  adding  laws; 
it’s  dynamic.” 

And  for  the  last  14  years  Emily  has 
lived  through  these  changing  laws.  “Every 
couple  of  years  there  would  be  a new  law 
affecting  me. 

“Before,  with  my  sons  - who  are  now 
16  and  13-1  went  to  back-to-school  night, 
soccer  games,  baseball  games,  everything. 
But  as  the  laws  progressed,  now  I can’t  go 
to  Little  League  games  anymore,  I can’t 
go  to  parks,  and  I can’t  go  to  school  events 
without  obtaining  special  permission.” 


Perhaps  the  single  most  potent  tor- 
ment for  registrants  is  being  made  a public, 
humiliating  spectacle. 

Prescott  says,  “Notification  and  reg- 
istration privatizes  punishment:  we  won’t 
put  you  in  j ail  but  we  will  make  it  so  no  one 
will  hire  you,  date  you,  and  your  family  will 
become  very  uncomfortable.” 

Emily  says,  “I  tried  to  commit  suicide 
twice,  just  the  shame  of  the  label  itself. 
Right  now  everyone  is  thrown  into  one 
category.  It  doesn’t  matter  what  you  did. 
There’s  a lot  of  ignorance  about  it.  I would 
keep  my  blinds  shut,  I didn’t  answer  my 
door.  Anytime  somebody  drove  really  slow 
on  my  street  my  heart  would  freeze.” 

Emily  has  worked  hard  to  find  sources 
of  support  in  her  community.  “For  a good 
10  years,  I didn’t  have  a life,”  she  says. 

While  the  laws  continued  to  batter 
Emily  into  further  seclusion,  an  advocacy 
group  approached  her.  Janice  Bellucci,  the 
president  of  California  Reform  Sex  Offend- 
er Laws  (CARSOL),  contacted  Emily  after 
ordinances  prohibiting  registrants  from 
being  present  in  arcades,  movie  theaters, 
beaches,  museums,  libraries  and  a host  of 
other  public  places  swept  through  Orange 


County  and  other  cities  in  the  southern 
part  of  the  state. 

California  RSOL  is  a small  group  that 
was  largely  dormant  until  Bellucci  took  the 
reins  in  September  2011.  Once  in  charge, 
Bellucci,  a lawyer,  established  the  group  as 
a 501(c)(4)  and  set  about  to  use  targeted 
litigation  in  order  to  fend  off  the  avalanche 
of  legislation  aimed  at  piling  on  restrictions 
to  registrants. 

Now,  the  group  resembles  a genuine 
civil  rights  organization.  In  the  fall  of  2012, 
Bellucci  and  California  RSOL  successfully 
fought  off  pending  ordinances  that  would 
have  imposed  excessive  restrictions  on 
registrants,  including  one  that  would  have 
prohibited  registrants  from  decorating  their 
houses  for  Halloween  and  required  them  to 
place  a sign  in  their  front  yards  that  stated: 
“No  candy  or  treats  at  this  residence.” 

In  a precious  instance  of  coalition 
building,  California  RSOL  teamed  up 
with  the  Electronic  Frontier  Foundation 
and  the  ACLU  of  Northern  California  to 
file  a suit  against  a provision  within  last 
November’s  California  State  Proposition 
35  that  required  registrants  to  submit  all 
of  their  Internet  identities  (email  addresses, 
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handles,  usernames  for  accounts  on  Ama- 
zon, Yelp,  political  and  personal  forums,  and 
so  on)  to  the  public  registry  and  to  continue 
to  register  any  new  online  identity  with  the 
local  police  within  24  hours.  As  a result  of 
their  suit,  a federal  court  issued  an  injunc- 
tion against  the  provision. 

Last  winter,  Bellucci  reached  out  to 
Emily  because  she  wanted  to  sue  the  cities 
that  had  adopted  the  draconian  “presence 
restrictions”  and  thought  Emily  might  want 
to  be  a plaintifF in  the  case.  After  years  spent 
trying  to  hide  her  shameful  label,  Emily  was 
at  first  reluctant  to  participate  in  something 
that  would  highlight  it. 

“But  it  came  to  the  point  that  if  I didn’t 
do  anything,  nothing  would  change,”  she 
says.  “It  took  me  a couple  of  weeks  but  I 
eventually  got  back  to  Janice.” 

Having  experienced  a few,  but  signifi- 
cant, successes  at  the  local  level,  California 
RSOL  convened  in  the  State’s  Capitol  this 
May  with  the  intention  of  lending  support 
to  the  fight  against  lifetime  registration 
for  all.  San  Francisco  Assemblyman  Tom 
Ammiano  had  made  his  second  attempt 
to  introduce  legislation  that  would  imple- 
ment a tiered  registry.  Linder  his  proposal,  a 
convicted  sex  offender  would  be  required  to 
register  for  periods  of  10  or  20  years,  or  for 
some  a lifetime,  depending  on  the  severity 
of  the  offense. 

The  bill,  AB  702,  was  conservative 
by  any  measure:  it  would  have  brought 
California  in  line  with  46  other  states,  by 
CARSOL’s  calculations  saved  the  state 
around  $15  million  annually  by  paring 
down  the  bulky  directory,  and  still  placed 
even  mild  290  offenders  like  Emily  in  the 
second  tier. 

Emily  travelled  from  the  central  val- 
ley of  California  to  join  Bellucci  and  other 
advocates,  as  well  as  a handful  of  other 
registrants  and  their  families,  to  encour- 
age legislators  and  their  staffers  to  support 
Ammiano’s  bill. 

In  the  cramped  rooms  of  legislators’ 
staffers,  each  person  provided  a different 
perspective  on  why  a tiered  registry  is 
sensible  law. 

Janice,  an  experienced  lobbyist,  pre- 
sented an  unsentimental  assessment  and 
maintained  focus  on  the  practicality  of  the 
proposed  legislation. 

Emily  told  her  story  to  each  staffer 


just  as  she  had  to  me.  The  other  registrants 
who  came  to  Sacramento  to  tell  their  sto- 
ries appeared  less  shamed  than  Emily,  who 
is  relatively  new  to  advocating  for  herself. 
One  young  man, “Mitch, ’’was  placed  on  the 
registry  at  the  age  of  20,  seven  years  after  he 
and  his  cousin  touched  each  other’s  devel- 
oping bodies  in  a moment  of  curious  and 
consensual  exploration.  All  those  years  after 
the  incident,  his  aunt,  who  had  suddenly 
come  to  believe  that  this  single  past  action 
made  Mitch  a current  menace,  turned  him 
over  to  the  police.  The  Adam  Walsh  Act  of 
2006  required  states  to  place  “offenders”  as 
young  as  14  years  old  on  state  registries. 

“Frank”  told  his  story  as  though  he 
was  talking  about  someone  else.  Frank 
was  cleared  of  his  conviction  in  1984  after 
serving  out  his  sentence  in  a county  jail.  In 
the  following  12  years  he  started  his  own 
business  and  was  appointed  president  of  the 
local  Chamber  of  Commerce.  But  in  1997 
California’s  penal  code  changed  and  forced 
Frank  to  publicly  register.  Overnight,  the  life 
he  had  created  was  no  longer  possible:  he  lost 
his  contracting  license  and  the  lease  to  his 
business,  and  was  plunged  into  poverty. 

Also  in  attendance  to  urge  support 
for  the  bill  were  Charlene  Steen,  a retired 
psychologist  who  has  treated  sex  offenders 
since  the  1980s,  as  well  as  a current  parole 
officer. 

But  in  early  June  2013,  the  chair  of 
the  House  Appropriations  Committee, 
Mike  Gatto,  did  not  permit  the  bill  to  go 
forward  and  so  it  will  remain  in  suspense 
until  next  year. 

Tom  Ammiano  was  disappointed  his 
bill  failed  to  go  to  public  session  and  said, 
“You’ll  find  a lot  of  support  for  it  behind 
the  scenes,  but  not  up  front.  People  are  just 
too  timid.” 

Indeed,  legislators  had  repeatedly 
referred  to  the  bill  as  “radioactive.” 

Beyond  the  reality  that  legislators  fear 
looking  soft  on  crimes  of  any  kind,  sex 
crimes  are  shrouded  in  myths  and  lies  that 
have  generated  a legal  logic  that  supports 
their  unique  treatment  - making  a bill  that 
merely  attempts  to  restore  some  semblance 
of  civil  rights  to  convicted  criminals  like 
Emily  to  be  considered  “radioactive.” 
Despite  study  after  study  indicating  that 
crimes  of  a sexual  nature  have  one  of  the 
lowest  rates  of  recidivism,  popular  percep- 
tion continues  to  be  that  those  who  commit 
sex  crimes  are  stricken  with  a disease  and 
are  incurable  and  irredeemable. 


Who  Does  the  Registry  Save? 

Every  year,  on  their  birthdays, 
registrants  are  required  to  go  to  the  police 
department  and  re-register.  They  must 
update  their  picture  and  residential  in- 
formation that  will  appear  on  the  registry 
website  and  address  any  other  concerns. 
Throughout  the  year,  Emily  keeps  a folder 
documenting  all  the  places  she  goes  and  the 
permission  she  obtained  to  go  there:  to  her 
weekly  Bible  study  group,  parent-teacher 
meetings  and  so  on.  When  she  makes  her 
birthday  trip  to  the  police  department,  she 
must  take  this  folder  with  her. 

Eugene  Porter,  a therapist  who  has 
worked  with  convicted  sex  offenders  and 
male  child  victims  of  sexual  abuse  since 
1984,  describes  this  annual  ritual  as  a “pow- 
erful shaming  structure.” 

And  what  about  the  shamers?  Crimi- 
nologist and  professor  Chrysanthi  Leon 
remarked  that  the  public  spectacle  of  these 
hyper-restrictive  laws  is  a “crucial  way  of 
signaling  that  we’re  doing  something  about 
sexual  violence,  when  in  reality  we’re  doing 
very  little.” 

Tom  Tobin,  a psychologist  by  training 
and  currently  serving  as  the  vice-chair  of 
the  California  Sex  Offender  Management 
Board,  carefully  acknowledges  the  unique 
trauma  experienced  by  a victim  of  a sexual 
crime,  but  questions  whether  concern  for 
this  lasting  emotional  damage  is  what  fuels 
our  current  handling  of  such  crimes. 

“I  think  there’s  something  more  primi- 
tive,” he  says.  “There’s  something  about 
human  sexuality  that  engages  some  part 
of  everyone  so  that  if  we  can  identify  this 
group  who  can  be  the  ‘bad  ones’  around 
human  sexuality,  or  the  exercise  of  it,  than 
maybe  it  lets  the  rest  of  us  off  the  hook.  We 
can  be  sexist,  anti-woman;  we  can  make 
our  own  behaviors  acceptable  because  it’s 
the  sex  offenders  who  are  violating  peoples’ 
rights.  I think  there’s  something  deeper  and 
more  profound  going  on  that  makes  it  dif- 
ficult for  people  to  respond  in  a thoughtful 
way.” 

When  Eugene  Porter  reflects  on  the 
experiences  he  has  witnessed  and  treated 
over  the  course  of  his  three- decade  career, 
he  conveys  an  authority  over  and  insight 
into  a subject  of  which  he  nevertheless 
insists  we  must  “acknowledge  the  level  of 
our  own  ignorance.” 

“Being  a sex  offender  is  the  worst 
stigma  - maybe  after  9/11,  being  a terrorist 
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is  as  bad,”  Porter  asserts. 

It  is  not  uncommon  to  hear  people 
who  work  in  this  field  employ  the  metaphor 
of  terrorist  to  describe  how  the  criminal 
justice  system  has  come  to  treat  and  por- 
tray sex  offenders.  Both  specters  have  been 
ascribed  a set  of  behaviors  and  placed  on  a 
continuum  of  threat  to  a vulnerable  society. 
Wherever  one  falls  on  that  continuum, 
there  is  an  assumption  that  forward  pro- 


gression on  it  is  inevitable. 

With  the  logic  of  a continuum,  on 
which  offenders  are  interminably  placed, 
a justification  emerges  for  a permanent 
registry  that  treats  all  offenders  of  crimes 
involving  sexual  arousal  or  genitalia  as  es- 
sentially the  same.  Our  attachment  to  a 
powerful  system  that  confines  and  separates 
thousands  of  individuals,  making  pariahs  of 
them  all,  reveals  for  whom  these  shaming 


rituals  and  spectacles  provide  a soothing 
salve:  it’s  for  those  of  us  not  on  the  list.  Fi 

Charlotte  Silver  is  an  independent  journalist 
currently  based  in  San  Francisco.  She  writes 
for  Al  Jazeera  English , biter  Press  Service, 
Truthout,  The  Electronic  Intifada  and  other 
publications.  This  article  was  originally  pub- 
lished byAlternet  (www.alternet.org)  on  July 
23,  2013,  and  is  reprinted  with  permission. 


California  Jail  Installs  New  "Microgrid"  to 


The  Santa  Rita  Jail  in  Alameda 
County,  California  has  installed  an 
111.7  million  “microgrid”  system  to  help 
power  the  4,000-bed  facility,  which  is 
the  fifth-largest  jail  in  the  nation.  Previ- 
ously, the  jail  had  installed  a 9,000-solar 
panel  array  that  produces  1.2  megawatts  of 
electricity,  as  well  as  a 1 megawatt  molten 
carbonate  fuel  cell,  five  small  wind  turbines 
and  a second  1,100-solar  panel  system. 

The  Santa  Rita  Jail  and  Alameda 
County  partnered  with  Chevron  Energy 
Solutions  to  cut  utility  costs  and  receive 
a U.S.  Department  of  Energy  grant  that 
enabled  the  jail  to  upgrade  its  power  system 
with  the  microgrid,  which  will  let  the  facil- 
ity remove  itself  from  the  state’s  electrical 
grid  in  case  of  a blackout. 

According  to  Alameda  County  Sheriff 
Greg  Ahern,  the  new  system  will  cut  the 
jail’s  utility  bills  by  charging  its  4 megawatt 
battery  storage  units  at  night,  when  electric- 
ity from  the  grid  costs  less,  and  then  use 
some  of  that  stored  energy  in  the  afternoon 
when  power  prices  peak.  “It  lowers  our  cost, 
it  gives  us  a redundancy  system  in  place,  and 
it  sends  a message  to  taxpayers  that  we’re 
doing  our  best  to  run  the  most  efficient  jail 
we  can,”  he  said. 

“One  of  the  things  the  jail  really  proves 
is  the  plug-and-play  nature  of  this,”  added 


by  Derek  Gilna 

Chevron  chief  project  engineer  Osama 
Idrees.  “They  have  the  infrastructure  to 
add  more  batteries,  add  more  solar.  It  is 
scalable.” 

Over  the  past  ten  years  Alameda 
County  has  taken  steps  to  make  the  Santa 
Ritajail’s  power  system  more  self-sufficient, 
following  lessons  learned  during  Califor- 
nia’s electrical  crisis  of  2000-2001  that 
caused  widespread  blackouts  throughout 
the  state.  The  jail  has  two  emergency  diesel 
generators  as  an  additional  backup  in  case 
of  an  extended  blackout,  which  would  cycle 
on  when  the  battery  packs  run  low. 

Countyjails  and  state  prisons  are  heav- 
ily dependent  on  electricity  to  power  their 
security  cameras  and  recording  systems, 
electronic  doors,  perimeter  fence  alarms, 
and  heating  and  air  conditioning  systems. 
Prisons  in  California,  Indiana  and  New 
Mexico  have  turned  to  solar  power  as  an 
alternative  source  of  energy.  [See:  PEN, 
March  2012,  p.30]. 

Matt  Muniz,  energy  program  manager 
for  the  Alameda  County  General  Services 
Agency,  said  the  microgrid  will  help  tie 
together  all  of  the  jail’s  previous  energy 
projects  and  make  them  more  efficient.  “Say 
if  we  overproduced  with  the  solar,  there 
wasn’t  any  way  to  store  that  energy,  and  we 
really  couldn’t  project  how  much  solar  we’d 
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Cut  Energy  Costs 


have,  and  what  our  actual  loads  would  be. 
So  this  project  integrated  all  those  things 
together.” 

“The  technology  for  energy  sources  has 
been  here  for  years,”  noted  Sheriff  Ahern. 
“But  the  technology  to  combine  them  and 
store  the  power  has  not.” 

Microgrids  have  also  been  touted  as 
a method  to  reduce  demand  on  the  larger 
power  grid  during  peak  electricity  usage, 
according  to  Chris  Marnay,  staff  scientist 
at  the  Lawrence  Berkeley  National  Labo- 
ratory. “Microgrids  could  free  up  the  grid 
from  all  these  demands  we  place  on  it,” 
he  said. 

Prior  to  implementing  the  microgrid, 
the  Santa  Rita  Jail  had  an  annual  electric  bill 
of  about  $3  million. The  facility’s  microgrid 
was  funded  with  a $6.9  million  grant  from 
the  U.S.  Department  of  Energy,  a $2  million 
grant  from  the  California  Energy  Commis- 
sion and  $2.5  million  from  the  Pacific  Gas 
and  Electric  Company.  FI 

Sources:  San  Francisco  Chronicle,  Contra 
Costa  Times,  http://e2rg.com,  http://blogs. 
scientifcamerican.  com 
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Genetic  and  DNA  Evidence:  The  Emperor  Has  No  Clothes 

by  Ernest  P.  Chiodo,  M.D.,  J.D.,  M.P.H.,  M.5.,  C.I.H. 


Genetic  evidence  in  the  form  of 
DNA  profiles  has  proven  to  be  a 
powerful  tool  in  the  advance  of  justice  by 
proving  the  innocence  of  accused  persons. 
The  lack  of  a match  of  DNA  markers 
between  the  crime  scene  evidence  and  a 
suspect  can  exclude  the  person  from  a list 
of  suspects.  However,  genetic  evidence  is 
also  used  by  prosecutors  to  prove  guilt.  It  is 
this  use  of  genetic  evidence  that  produces 
a risk  of  wrongful  conviction  of  innocent 
persons. 

The  great  potential  of  genetic  evidence 
to  lead  to  injustice  has  to  do  with  statistics. 
In  the  case  of  proving  innocence,  no  statis- 
tical assumptions  are  required.  If  there  is  a 
lack  of  a match  of  DNA  markers  between 
the  suspect  and  the  crime  scene  evidence, 
there  is  no  need  for  statistical  analysis. 
However,  when  genetic  evidence  is  used  to 
prove  guilt,  there  is  a need  for  a statistical 
analysis  with  an  accompanying  need  for 
statistical  assumptions.  If  the  statistical 
assumptions  are  incorrect,  the  results  of 
the  statistical  analysis  are  also  incorrect 
and  unreliable,  and  can  lead  to  wrongful 
convictions. 

In  order  to  understand  why  genetic 
evidence  is  a powerful  tool  for  justice  when 
proving  innocence  and  a risky  instrument 
of  injustice  when  used  to  prove  guilt,  an 
understanding  of  how  genetic  evidence 
works  is  required. 

The  genetic  code  present  in  every  cell 
of  our  bodies  is  constructed  with  DNA 
(deoxyribonucleic  acid).  In  DNA  profiling, 
areas  of  genetic  material  called  genetic  loci 
are  taken  from  the  suspect  and  from  the 
crime  scene  sample.  If  the  genetic  loci  from 
the  suspect  and  the  crime  scene  travel  the 
same  distance  along  a gel  in  a process  called 
electrophoresis,  then  the  crime  scene  sample 
and  the  suspect  sample  are  considered  to  be 
a “match”  at  that  particular  genetic  locus. 
In  DNA  profiling,  a number  of  genetic 
loci  are  sampled.  If  any  of  the  genetic  loci 
differ  between  the  suspect  and  the  crime 
scene  sample,  then  the  suspect  is  excluded 
as  a source  of  the  crime  scene  sample.  In 
the  case  of  exclusion  there  is  no  need  for 
statistical  analysis. 

However,  what  does  it  mean  if  there 
is  a match  between  all  of  the  genetic  loci 
taken  from  the  crime  scene  sample  and  the 


suspect?  It  first  must  be  realized  that  there 
are  many  thousands  of  genetic  loci  within 
the  human  genome.  DNA  profiling  involves 
looking  at  only  a small  number  of  genetic 
loci,  with  the  number  of  loci  tested  ranging 
from  ten  to  a proposed  twenty-four  loci.  A 
match  at  all  the  tested  genetic  loci  means 
that  the  suspect  cannot  be  excluded  as 
the  source  of  the  crime  scene  sample.  This 
lack  of  exclusion  based  upon  all  the  tested 
genetic  loci  does  not  require  any  statistical 
analysis.  However,  assessment  of  the  prob- 
ability of  a match  of  all  the  tested  genetic 
loci  between  the  crime  scene  sample  and  the 
suspect  occurring  coincidentally  requires  a 
statistical  analysis.  The  statistical  analysis 
occurs  as  follows: 

First,  a probability  value  for  a coin- 
cidental match  occurring  at  each  genetic 
locus  must  be  made.  This  probability  for 
genetic  match  at  each  genetic  locus  is  based 
upon  the  frequency  of  the  occurrence  of  the 
particular  configuration  of  the  genetic  locus 
in  the  general  population  of  Caucasians, 
Hispanics  and  African-Americans.  If  the 
suspect  is  a Caucasian  and  the  frequency  of 
the  occurrence  of  a particular  configuration 
of  a genetic  locus  is  one  in  ten  Caucasians, 
then  the  probability  of  a coincidental  match 
between  the  suspect  and  the  crime  scene 
sample  at  that  particular  genetic  locus  is 
one  in  ten  (1/10).  A probability  of  match 
at  each  individual  genetic  locus  must  then 
be  made  using  data  from  epidemiological 
studies  that  examine  probabilities  of  the  oc- 
currence of  a certain  genetic  configuration 
at  each  tested  genetic  locus. 

Once  the  probability  of  a coinciden- 
tal match  at  each  of  the  tested  genetic 
loci  is  made,  then  a determination  of  the 
probability  of  having  a coincidental  match 
at  all  the  tested  genetic  loci  is  made.  This 
is  done  using  the  “product  rule, ’’whereby 
all  of  the  individual  probabilities  are 
multiplied  in  order  to  arrive  at  the  overall 
probability  of  a coincidental  match  at  all 
of  the  genetic  loci.  For  example,  if  there 
is  a probability  of  a coincidental  match 
at  each  of  ten  genetic  loci  and  the  prob- 
ability of  a match  at  each  genetic  locus 
is  independent,  then  the  probability  of 
a coincidental  match  at  all  ten  genetic 
loci  is  (1/10)  x (1/10)  x (1/10)  x (1/10)  x 
(1/10)  x (1/10)  x (1/10)  x (1/10)  x (1/10) 


x (1/10),  or  one  in  ten  billion. 

However,  in  order  to  use  the  product 
rule  all  the  probabilities  of  the  occur- 
rence of  the  individual  genetic  loci  must 
be  independent.  What  this  means  is  that 
the  probability  of  the  occurrence  of  one 
particular  configuration  of  genetic  locus 
is  not  dependent  upon  the  occurrence  of 
another  configuration  at  a different  genetic 
locus.  Otherwise  a result  occurs  which  is 
not  only  wrong  but  also  highly  prejudicial 
because  it  is  clothed  in  the  appearance  of  a 
scientifically  derived  number.  But  genetic 
loci  are  not  necessarily  independent.  For 
example,  blue  eyes  tend  to  occur  more  often 
in  persons  with  blonde  hair  than  in  persons 
with  brown  hair. 

In  order  for  the  expert  for  the  pros- 
ecution to  arrive  at  a probability  of 
coincidental  match,  two  statistical  as- 
sumptions must  be  made.  The  first  is  that 
the  correct  probabilities  for  coincidental 
match  have  been  made  for  each  tested 
genetic  locus.  The  next  assumption  is  that 
the  individual  probabilities  of  coincidental 
match  are  all  independent.  The  fact  that 
one  or  both  of  these  assumptions  is  incor- 
rect is  manifested  in  the  results  of  many 
probabilities  of  coincidental  matches  made 
by  prosecution  experts.  When  probabilities 
exceed  the  probability  that  would  occur  if 
the  suspect  were  the  only  person  on  earth 
who  could  be  the  source  of  the  genetic 
sample,  then  the  statistical  assumptions 
and  the  resultant  statistical  analysis  are 
clearly  incorrect.  The  facts  speak  for  them- 
selves ( res  ipsa  loquitur). 

When  the  prosecution  presents  evi- 
dence of  a coincidental  match  of  one  in  100 
trillion,  that  indicates  a clear  error.  There 
are  only  seven  billion  people  on  earth.  It 
has  been  estimated  that  only  about  100 
billion  people  have  ever  lived.  The  prosecu- 
tion’s evidence  for  an  incidental  match  is 
more  prejudicial  than  probative  because  it 
is  clearly  wrong,  as  it  is  impossible  to  get 
a probability  of  coincidental  match  more 
extreme  than  one  in  seven  billion.  The 
prosecution’s  expert  may  testify  that  the  ex- 
treme probability  result  takes  into  account 
possible  or“hypothetical”people.This  is  not 
logically  consistent,  since  the  units  for  the 
probability  of  a match  at  each  individual 
genetic  locus  is  “people,”  not  “hypothetical” 
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people.  After  all,  a person  committed  the 
crime,  not  a “hypothetical”  person. 

The  Emperor  has  no  clothes. 

Ernest  P.  Chiodo,  M.D.,J.D.,  M.S., 

C.I.H.  is  a physician  and  attorney. 
He  received  his  medical  and  law  degrees  from 
Wayne  State  University  ajid  his  Master  of 
Public  Health  from  Harvard  University. 
He  is  board  certified  in  a number  of  medi- 


cal specialties  including  Public  Health  ajid 
General  Preventive  Medicine , which  is  the  epi- 
demiological and  biostatistical specialty  within 
medicine.  He  is  ajiAssistajit  Clinical  Professor 
of  Family  Medicine  and  Public  Health  at 
Wayne  State  University  School  of  Medicine 
in  Detroit  ajid  an  Adjunct  Professor  of  Law 
at  John  Marshall  and  Loyola  University  law 
schools  in  Chicago.  Dr.  Chiodo  has  served  in 
a position  of  high  public  responsibility,  hav- 


ing been  the  Medical  Director  of  the  Detroit 
Health  Department.  In  that  position  he  was 
the  chief  physician  in  charge  of  protecting  the 
public  health  of over  one  million  persons  living 
ajid  working  in  the  City  of  Detroit.  This  article 
is  reprinted  with  permission. 

[Ed.  note:  For  more  on  issues  related  to 
the  probability  of  DNA  matches  in  criminal 
cases,  see  PLN,  Oct.  2010,  p.l  aiid Jail.  2009, 
P-24]. 


Third  Circuit:  Requiring  Admission  of  Guilt  to  Participate  in 
Mandatory-for-Parole  SOTP  Not  a Fifth  Amendment  Violation 

by  Matt  Clarke 


TheThird  Circuit  Court  of  Appeals 
has  held  that  requiring  an  admission  of 
guilt  to  participate  in  an  in-prison  sex  of- 
fender treatment  program  (SOTP)  did  not 
violate  the  Fifth  Amendment’s  prohibition 
against  compulsory  self-incrimination,  even 
if  refusal  to  participate  in  the  SOTP  was 
grounds  for  denial  of  parole. 

Martin  A.  Roman,  a Pennsylvania 
state  prisoner,  was  convicted  of  murder  and 
sentenced  to  15-30  years.  He  was  paroled 
after  serving  15  years,  but  eight  years  later 
was  convicted  of  indecent  assault  and  cor- 
ruption of  a minor  and  sentenced  to  16-32 
months  in  prison.  His  parole  from  his 
murder  conviction  was  also  revoked  with 
loss  of  street  time. 

The  Pennsylvania  Board  of  Probation 
and  Parole  required  Roman  to  participate 
in  an  SOTP  program.  Roman  refused  to 
participate  on  the  grounds  that  the  SOTP 
required  him  to  admit  his  guilt,  and  such 
an  admission  would  have  jeopardized  his 
then-pending  appeal  of  the  sex  charges. 
Roman  was  denied  parole  multiple  times 


with  the  Board  citing,  among  other  reasons, 
his  refusal  to  participate  in  SOTP. 

Roman  filed  a pro  se  petition  for  writ  of 
habeas  corpus  pursuant  to  28  U.S.C.  § 2254 
in  federal  district  court,  alleging  that  the 
Board’s  requirement  for  him  to  participate 
in  SOTP  violated  his  Fifth  Amendment 
right  to  be  free  of  compelled  self-incrim- 
ination. The  district  court  dismissed  the 
petition  and  Roman  appealed. 

The  Third  Circuit  engaged  in  a lengthy 
discussion  of  what  amounted  to  “compul- 
sion” under  the  Fifth  Amendment.  Finding 
that  there  was  no  set  standard,  the  appellate 
court  set  forth  three  principles  based  on 
McKune  v.  Lile,  536  U.S.  24  (2002)  \PLN, 
Oct.  2002,  p.8] : First,  requiring  a prisoner 
to  give  incriminating  statements  solely  for 
the  purpose  of  gathering  information  for 
a criminal  prosecution  would  violate  the 
Fifth  Amendment.  This  might  not  be  the 
case  were  the  requested  statement  “teth- 
ered to  some  independent,  legitimate  state 
purpose,”  such  as  rehabilitating  offenders 
convicted  of  certain  crimes.  Second,  if  the 


penalty  imposed  amounts  to  an  atypical 
and  significant  hardship,  it  is  sufficient  to 
violate  the  Fifth  Amendment.  Third,  there 
are  some  penalties  short  of  atypical  and  sig- 
nificant hardships  which  are  still  sufficient 
to  constitute  unconstitutional  compulsion. 

Applying  these  principles  to  the  facts 
of  this  case,  the  Third  Circuit  held  that  “Ro- 
man’s Fifth  Amendment  claim  fails  because 
the  consequence  he  faces  - the  repealed] 
denial  of  parole  for  refusing  to  participate 
in  a rehabilitation  program  - does  not  rise 
to  the  level  of  compulsion  necessary  to  vio- 
late the  Fifth  Amendment. ’’This  is  because 
Pennsylvania  law  grants  no  right  to  parole, 
Roman’s  sentence  was  not  lengthened  and 
his  actual  conditions  of  confinement  were 
not  altered. 

The  Court  of  Appeals  acknowledged 
that  Roman  was  faced  with  a difficult 
choice,  but  found  that  it  was  one  he  could 
be  forced  to  make.  Therefore,  the  district 
court’s  dismissal  of  his  habeas  petition  was 
affirmed.  See:  Roman  v.  Diguglielmo,  675 
F.3d  204  (3d  Cir.  2012),  cert,  denied.  PI 
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Montana  Town  Gives  up 
on  Failed  Jail  Venture 


TheTwo  Rivers  Authority  in  Hardin, 
Montana  has  decided  to  throw  in  the 
towel  on  a 464-bed  jail  the  city  built  with 
hopes  of  renting  out  its  cells.  Rather  than 
spur  economic  development,  the  facility  has 
been  an  economic  disaster. 

The  92,273-square-foot  Two  Rivers 
Detention  Facility  was  constructed  in  2007 
to  cash  in  on  the  prison  industrial  complex 
boom.  With  the  tide  turning  in  the  need 
for  bed  space,  the  Two  Rivers  Authority 
“tried  everything  they  knew  and  everything 
possible  to  fill  [the  jail],  and  nothing  has 
worked,”  said  Hardin  Mayor  Joseph  V. 
Koebbe. 

Those  efforts  included  trying  to  im- 
port prisoners  from  Vermont  and  Alaska, 
and  offering  to  house  sex  offenders.  The 
desperation  to  lease  the  jail  beds  almost 
resulted  in  officials  turning  the  facility 
over  to  a convicted  con  artist  who  wanted 
to  use  it  for  a military  training  camp  in 
an  elaborate  scam.  [See:  PLN,  Dec.  2009, 
p.l]. Things  got  so  bad  that  Hardin  officials 
unsuccessfully  tried  to  house  terrorism 
suspects  from  the  U.S.  military  prison  in 
Guantanamo  Bay,  Cuba.  [See:  PLN,  Oct. 
2009,  p.28]. 

To  build  the  jail,  Two  Rivers  issued  $27 
million  in  bonds  through  Capital  Markets 
Group,  Inc.,  a Texas  company. The  deal  was 
brokered  by  James  Parkey  with  Corplan 
Corrections.  The  bondholders,  comprised 
of  four  large  money  managers  and  two 
individuals,  “ran  out  of  patience”  with  Two 
Rivers’  efforts  to  fill  the  jail  and  generate 
revenue. 

Two  Rivers  defaulted  on  the  bonds  in 
2008,  forcing  city  officials  to  dip  into  the 
facility’s  construction  loan  to  meet  the  debt 
payments.  The  last  payment  was  made  in 
2008.  In  April  2012,  the  bondholders  asked 
Two  Rivers  to  turn  over  the  deed  to  the  jail 
and  the  40  acres  it  sits  on. 

“They  would  like  to  get  the  debt  off 
their  books,  and  rather  than  go  through 
the  foreclosure  process,  they’re  asking  us 
to  simplify  it  by  turning  the  title  back  to 
them,”  said  Two  Rivers  Authority  Executive 
Director  Jeff  McDowell. 

The  jail  could  still  be  opened  if  prison- 
ers are  found  to  fill  its  empty  cells,  most  of 
which  are  dorm-style  units.  Mayor  Koebbe 
noted  that  the  property  could  also  be  used 


for  other  development  possibilities  such  as 
an  industrial  park. 

As  ofjuly  2013,  the  Two  Rivers  Deten- 
tion Facility  was  still  vacant.  The  facility  has 


The  Seventh  Circuit  Court  of  Ap- 
peals held  on  August  10,  2012  that  a 
district  court’s  jury  instructions  concern- 
ing deliberate  indifference  in  a prisoner’s 
lawsuit  were  misleading  and  prejudicial, 
and  therefore  required  a new  trial. 

In  November  2004,  Illinois  River 
Correctional  Facility  prisoner  Peter  Cotts 
suffered  a painful,  two-inch  inguinal  her- 
nia that  was  diagnosed  by  Dr.  Seth  Osafo, 
employed  by  Wexford  Health  Sources,  a 
for-profit  company  that  provides  medical 
care  to  Illinois  state  prisoners.  An  inguinal 
hernia  is  when  the  intestines  or  bladder 
protrudes  through  a weak  spot  in  the  sur- 
rounding muscles  of  the  abdominal  wall 
near  the  groin. 

Over  the  next  five  months,  Cotts  re- 
quested surgery  for  his  painful  hernia  16 
times,  claiming  that  the  “pain  was  interfer- 
ing with  his  ability  to  walk,  sleep,  and  use 
the  restroom.” 

Medical  staff  “treated  his  hernia  by  ‘re- 
ducing’it,  that  is, by  manually  shoving  it  back 
into  Cotts’s  abdomen.’This  extremely  painful 
procedure  provided  only  temporary  relief,  be- 
cause “when  he  returned  to  a seated  position, 
the  hernia  would  pop  right  back  out.” 

Dr.  Osafo  told  Cotts  that  “no  matter 
how  much  he  complained  of  the  pain,” 
he  would  not  receive  surgery  because  the 
hernia  was  reducible.  Cotts  was  released 
on  parole  in  2005  but  couldn’t  afford  to 
pay  for  surgery  to  fix  his  hernia;  he  violated 
parole  and  was  returned  to  prison  on  May 
9,2006. 

Ten  days  later,  Cotts’s  hernia  was  the 
size  of  a grapefruit.  A prison  doctor  exam- 
ined him  and  said  the  hernia  looked  “very 
bad”  and  required  surgery. 

Over  the  next  eight  months,  how- 
ever, Cotts  was  repeatedly  denied  surgery 
because  the  hernia  was  reducible.  On 
February  9,  2007,  he  was  finally  allowed 
to  see  a physician  who  surgically  repaired 


remained  empty  since  it  was  first  built. 

Sources:  Associated  Press,  www.tworivers- 
authority.  org,  Billings  Gazette 


his  hernia  three  days  later. 

Cotts  filed  suit  in  federal  court,  alleging 
that  Dr.  Osafo  and  Wexford  Health  Sources 
were  deliberately  indifferent  to  his  serious 
medical  needs  for  failing  to  provide  prompt 
and  adequate  treatment  for  his  hernia. 

The  district  court  denied  the  defendants’ 
motion  for  summary  judgment  and  the 
case  proceeded  to  trial.  Cotts  introduced 
Wexford’s  hernia  treatment  guidelines  as 
evidence,  which  supported  his  position  that 
he  was  denied  treatment  “because  Wexford’s 
policy  on  hernias  did  not  allow  surgery  for 
‘reducible’  hernias,  regardless  of  pain  level, 
and  because  Wexford  would  have  been  re- 
sponsible for  paying  for  the  surgery.” 

The  parties  agreed  to  the  Seventh 
Circuit’s  pattern  deliberate  indifference  jury 
instructions.  Despite  this  agreement,  and 
over  the  objection  of  the  parties,  the  district 
court  refused  to  give  the  proposed  instruc- 
tions and  instead  gave  the  jury  confusing 
and  misleading  deliberate  indifference 
instructions  that  “suggested  that  ‘cruel  and 
unusual  punishment’  was  an  independent 
element  of  liability  above  and  beyond  a 
showing  that  the  defendants  were  deliber- 
ately indifferent.”  Applying  the  instructions, 
the  jury  returned  a verdict  in  favor  of  the 
defendants.  Cotts  appealed. 

The  Seventh  Circuit  found  the  district 
court’s  jury  instructions  to  be  “puzzling” 
and  “unclear.”  The  appellate  court  noted 
that  “no  mention  of  ‘cruel  and  unusual 
punishment’  was  necessary  or  wanted  by 
the  parties,”  and  “a  reasonable  juror  might 
read  the  instruction  as  directing  that  Cotts 
needed  to  make  an  independent  showing  of 
cruel  and  unusual  punishment  in  addition” 
to  evidencing  a serious  medical  need  and 
deliberate  indifference  to  that  need. 

“Indeed,  the  inclusion,  and  repeated 
inclusion,  of ‘cruel  and  unusual  punishment’ 
in  the  instructions  only  had  the  potential 
to  confuse  the  jury,”  the  Court  of  Appeals 
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stated.  “To  inject  the  idea  of ‘punishment’ 
into  a deliberate  indifference  case  like  this 
one  only  makes  the  instruction  more  con- 
fusing for  the  jury.” 

The  Seventh  Circuit  also  agreed 
with  Cotts  “that  the  elements  instruction 
wrongly  required  him  to  prove  he  ‘suffered 
damage’  to  show  liability.”  The  appellate 
court  found  that  “like  the  use  of ‘cruel  and 
unusual  punishment,’  the  inclusion  of  the 
term  of  art  ‘damage’ in  the  elements  instruc- 
tion made  the  instruction  more  confusing, 
with  the  result  that  it  did  not  clearly  state 
the  law  for  the  jury.” 

The  Court  of  Appeals  further  held 
that  the  confusing  jury  instructions  were 
prejudicial  to  Cotts.  “This  was  not  a slam- 
dunk  victory  for  the  defendants, ’’the  Court 
observed.  “A  reasonable  jury  could  have 
believed  evidence  suggesting  that  for  almost 
three  years,  the  defendants  refused  to  repair 
Cotts’s  hernia  surgically  because  they  fol- 
lowed an  inflexible  policy  against  surgery 
for  reducible  hernias. They  might  also  have 
believed  that  the  fact  that  Wexford  would 
have  to  pay  for  any  surgery  impacted  the 
decision  not  to  allow  it.  In  short,  a fact- 
finder could  have  reasonably  concluded 
that  the  defendants  ‘substantially  departed 
from  professional  judgment  by  refusing 
to  authorize  surgical  repair  for  [Cotts’s] 
painful  hernia.’” 

As  such,  the  appellate  court  held  a 
new  trial  was  necessary.  See:  Byrd  v.  III. 


Ss/tYe/fs 
of  -HlS/ 
PsaUs 


Sc/urc/fos 

At/  los 

SaUos 


Incluye  1 50  salmos 
con  sabidurfa  de 
la  Cabala  para 
reconciliarsecon 
enemigos,  recibir 
bendiciones,  buena 
suerte,  casos  de 
corte,  escapar 
peligrosytodo  para 
ayuda  personal. 


Including  150  Psalms 
with  practical 
Kabala,  to  become 
reconciled  with 
an  enemy,  receive 
holy  blessings,  for 
luck,  court  cases,  to 
escape  danger  and 
more.  Use  this  book 
for  personal  help. 

We  accePt: 

Cash 

^ o'ae!  Money  Order 
Personal  Check 
USA  Postal  Stamps. 

Please  specify  version:  ^English 
Especifique  la  version:  *Espanol 

Buy  both  books 
for  $18°° 

(shipping  included.)  ^ www.MyJaguarBooks.oom 

6881  STANTON  AVE  #F  BUENA  PARK,  CA  90621 


sU6Z?.c°n 


Aceptamos: 

Efectivo,  oy -- 
Money  Order,  rc*en 
Cheque  Personal  o 
Estampillas  de  Correo  de  EU 


Deft  of  Pub.  Health , 423  F.3d  696  (7th  Cir. 
2005)  (“If  an  instruction  is  so  misleading 
that  an  appellant  is  prejudiced,  reversal  is 
required”). 

The  Seventh  Circuit  encouraged  the 
district  court  to  follow  Woodward  v.  Cor- 
rectional Medical  Services,  368  F.3d  917 
(7th  Cir.  2004)  [PLN,  Dec.  2004,  p.10] 
on  remand,  with  respect  to  crafting  a jury 
instruction  concerning  the  elements  needed 
to  establish  Wexford’s  liability.  The  appel- 
late court  noted  that  Woodward  had  found 
evidence  of  an  actual  practice  - as  opposed 


to  a written  policy  - sufficient  to  show 
deliberate  indifference. 

Finally,  the  Court  of  Appeals  informed 
the  district  court  that  it  could  consider 
Cotts’s  request  for  an  instruction  “telling  the 
jury  it  could  consider  ‘the  physical,  mental 
and  emotional  pain  and  suffering’ he  expe- 
rienced.” The  judgment  of  the  lower  court 
was  reversed  and  remanded.  See:  Cotts  v. 
Osafo,  692  F.3d  564  (7th  Cir.  2012). 

Following  remand,  the  case  settled  in 
January  2013  under  confidential  terms  prior 
to  a new  trial. 
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"Mere  Possession"  of  a Prison  Shank 
Constitutes  a "Crime  of  Violence" 


IN  2010,  FEDERAL  PRISONER  JERMAINE 

Mobley  was  sentenced  to  37  months  by 
the  U.S.  District  Court  for  the  Eastern 
District  of  North  Carolina  for  possessing 
a shank  - a prohibited  object  in  prison  as 
defined  by  18  U.S.C.  § 1791(a)(2).  Due 
to  his  possession  of  the  shank,  which  the 
district  court  determined  was  a “crime  of 
violence,”  Mobley  was  found  to  be  a career 
offender  under  Section  4B1.1  of  the  Sen- 
tencing Guidelines. 

Mobley,  incarcerated  for  heroin-related 
offenses  and  being  a felon  in  possession  of 
a firearm,  was  caught  with  a homemade 
shank  while  in  the  infirmary  at  FCI  Butner. 
Mobley’s  Presentence  Investigation  Report 
found  that  based  upon  his  criminal  history 
and  offense  level,  he  should  be  considered 
a “career  offender”  because  he  was  at  least 
18  years  old,  his  current  offense  was  a 
felony  “that  is  either  a crime  of  violence 
or  a controlled  substance  offense,”  and  he 
had  at  least  two  prior  felony  convictions 
involving  a crime  of  violence  or  a drug- 
related  offense. 

As  a career  offender,  his  sentence  for 
possession  of  the  shank  was  substantially 
increased.  He  appealed  and  the  Fourth 
Circuit  affirmed  on  July  13, 2012. 

Mobley  challenged  the  classification 
of  possession  of  the  shank  as  a “crime  of 
violence,”  relying  on  United  States  v.  Polk, 
577  F.3d  515  (3d  Cir.  2009).  However, 
the  Court  of  Appeals  noted  that  the  Third 
Circuit  was  the  only  circuit  to  accept  the 
reasoning  of  Polk,  which  held  that  mere 
possession  of  a shank  was  not  a “crime  of 
violence.”  At  least  three  other  circuits  had 
reached  contrary  conclusions. 

According  to  the  Fourth  Circuit,  the 
case  of  United  States  v.  Perez-Jiminez,  654 
F.  3 d 1 1 3 6 ( 1 Oth  Cir.  2011),  which  had  facts 
closer  to  Mobley’s  case  than  those  at  issue  in 
Polk,  found  that  “possessing  a dangerous  or 
deadly  weapon  in  prison  ‘enables  violence.’” 
The  Court  of  Appeals  further  added  that 
Mobley’s  offense  “presents  a serious  poten- 
tial risk  of  physical  injury  to  another.” 

“Put  simply,  we  agree  with  the  Fifth, 
Eighth,  and  Tenth  Circuits  that  possession 
of  a shank  in  prison,  in  contravention  of  § 
1791(a)(2),  constitutes  a crime  of  violence 


by  Derek  Gilna 

under  § 4B1.2(a)(2)  of  the  Guidelines,”  the 
appellate  court  wrote. 

The  dissent  argued  that  in  Sykes  v. 
United  States,  131  S.Ct.  2267  (2011)  and 
Chambers  v.  United  States,  555  U.S.  122 
(2009),  the  Supreme  Court  reached  con- 
clusions based  upon  whether  a particular 
offense  was  “violent,”  and  that  the  facts  in 
Mobley’s  case  did  not  justify  classifying 


On  July  23, 2012,  after  expediting  a 
prisoner’s  appeal,  the  Seventh  Circuit 
Court  of  Appeals  ordered  the  district  court 
to  likewise  act  promptly  following  remand. 
The  appellate  court  said  such  action  was 
necessary  because  the  plaintiff"  was  expe- 
riencing “excruciating  pain”  due  to  his  golf 
ball-sized  hemorrhoids. 

Illinois  state  prisoner  Anthony  Wheel- 
er filed  a civil  rights  complaint  in  September 
2011,  alleging  that  officials  at  the  Pinck- 
neyville  Correctional  Center,  including  staff 
employed  by  Wexford  Health  Sources,  had 
ignored  his  severe,  ongoing  pain  stemming 
from  his  hemorrhoids.  “Documents  sub- 
mitted with  the  complaint  show  he  is  not 
fantasizing,”  the  Seventh  Circuit  wrote. 

Wheeler  had  moved  the  district  court 
for  a preliminary  injunction,  seeking  sur- 
gery for  his  serious  medical  condition  - a 
recommendation  that  had  been  endorsed 
by  two  physicians.  He  also  asked  the  court 
to  appoint  counsel  for  him. 

The  district  court  did  not  act  on  either 
motion,  nor  conduct  a preliminary  screening 
pursuant  to  28  U.S.C.  § 1915A.  Wheeler 
filed  a second  and  third  motion  for  a pre- 
liminary injunction  which  the  district  court 
denied  in  a terse  order,  concluding  that  “fed- 
eral courts  must  exercise  equitable  restraint 
when  asked  to  take  over  the  administration 
of  a prison,  something  that  is  best  left  to 
correctional  officers  and  their  staff.” 

The  Seventh  Circuit  held  the  three 
reasons  provided  by  the  district  court  for  de- 
nying Wheeler’s  motions  for  a preliminary 
injunction  were  “inadequate,  individually 
and  collectively.” 


his  offense  as  one  of  violence  because  he 
had  only  possessed,  and  not  actually  used, 
the  shank. 

Mobley’s  37-month  prison  sentence 
was  affirmed;  he  petitioned  the  Supreme 
Court  for  certiorari  review,  which  was  de- 
nied on  January  7, 2013.  See:  United  States 
v.  Mobley,  687  F.3d  625  (4th  Cir.  2012), 
cert,  denied.  PI 


The  Court  of  Appeals  said  to  the  extent 
the  lower  court  believed  that  pain  never 
constitutes  irreparable  injury,  the  court 
was  mistaken.  Also,  “[t]o  the  extent  that 
the  [district  court]  judge  believed  that  his 
delay  in  screening  the  complaint  justifies 
denying  relief...  he  was  very  far  wrong,”the 
Seventh  Circuit  stated.  “A  judge’s  failure  to 
act  earlier  is  a reason  to  act  now,  not  a reason 
to  deny  an  otherwise  meritorious  motion.” 
Further,  the  Court  of  Appeals  observed  that 
Wheeler  had  not  asked  the  district  court 
“to  ‘take  over  administration  of  a prison’; 
he  asked  the  judge  to  order  the  prison  to 
honor  his  constitutional  right  to  care  for  a 
serious  medical  condition.” 

The  appellate  court  said  Wheeler’s 
complaint  should  have  been  screened  before 
the  end  of  September  2011,  and  ordered  the 
district  court  to  “complete  that  task  swiftly.” 
The  Court  of  Appeals  released  its  ruling  only 
three  days  after  the  appeal  was  submitted  to 
the  Court  and  issued  its  mandate  immedi- 
ately. On  remand,  the  defendants  were  to  be 
given  “a  short  time”  to  respond  to  Wheeler’s 
preliminary  injunction  motions,  with  an 
evidentiary  hearing  to  be  held  promptly.  The 
district  court  was  also  advised  to  give  serious 
consideration  to  appointing  counsel  to  rep- 
resent Wheeler.  The  lower  court’s  order  was 
vacated  and  the  case  remanded  for  further 
proceedings.  See:  Wheeler  v.  Wexford  Health 
Sources,  689  F.3d  680  (7th  Cir.  2012). 

On  June  24,2012,  the  day  after  the  ap- 
pellate decision  was  issued,  the  district  court 
entered  an  order  noting  that  the  Court  of 
Appeals  had  “remanded  the  matter  with 
specific  instructions  that  the  district  court 
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immediately  authorize  service  of  process 
on  ‘all  defendants  involved  in  the  treat- 
ment ofWheeler’s  hemorrhoids. ’’’The  court 
instructed  the  defendants  to  enter  their 
respective  appearances  and  file  responses  to 
Wheeler’s  preliminary  injunction  motions 
within  36  days.  The  district  court  also  ap- 
pointed counsel  for  Wheeler.  See:  Wheeler 
v.  Wexford  Health  Sources,  U.S.D.C.  (S.D. 
111.),  Case  No.3:ll-cv-00839-MJR-SCW; 
2012  U.S.  Dist.  LEXIS  102769. 

The  court  dismissed  several  counts  in 
Wheeler’s  amended  complaint  on  August 
13,2012,  following  an  initial  screening  pur- 
suant to  28  U.S.C.  § 1915A.  See:  Wheeler 
v.  Wexford  Health  Sources,  2012  U.S.  Dist. 
LEXIS  113018. 

The  magistrate  judge  considered 
Wheeler’s  motions  for  a preliminary 
injunction  and  issued  a report  and  recom- 
mendation on  September  21, 2012,  finding 
that  the  motions  should  be  denied.  The 
magistrate  noted  that  Wheeler  had  been 
receiving  treatment  for  his  hemorrhoids  for 
14  months  while  at  the  Danville  Correc- 
tional Center,  where  he  is  currently  housed, 
crediting  the  testimony  of  a prison  doctor 
while  finding  that  “much  of  Mr.  Wheeler’s 


testimony  is  less  than  credible.” 

The  magistrate  judge  concluded  that 
“Wheeler’s  instant  motion  [for  a prelimi- 
nary injunction]  should  be  denied  because 
he  cannot  demonstrate  a likelihood  of 
success  on  the  merits,  or  that  he  is  likely 
to  suffer  irreparable  harm.”  See:  Wheeler 
v.  Wexford  Health  Sources,  2012  U.S.  Dist. 
LEXIS  154976. 

The  district  court  adopted  the  mag- 
istrate’s report  and  recommendation  on 
October  16, 2012,  stating,  “The  character- 
ization of  the  hemorrhoids  as  being  golf  ball 
size  was,  perhaps,  a bit  of  an  exaggeration, 
and  the  evidence  shows  that  the  situation 
is  not  constant,  as  suggested....  Although  it 
appears  Wheeler  had  a significant  flare-up 
as  recently  as  August  2012,  requiring  he  stay 
in  the  infirmary  for  two  weeks,  the  evidence 
makes  clear  that  when  he  has  requested 
treatment  at  Danville,  treatment  decisions 
have  been  based  on  medical  considerations, 
with  no  evidence  of  deliberate  indifference.” 
See:  Wheelerv.  Wexford  Health  Sources, 2012 
U.S.  Dist.  LEXIS  148682. 

Wheeler’s  case  remains  pending  before 
the  district  court,  with  a trial  scheduled  for 
June  16, 2014.  FJ 
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Suicides  at  CCA-run  ICE  Detention  Center  Spark  Investigation 


Human  rights  organizations  moni- 
toring  complaints  regarding  conditions 
of  confinement  for  prisoners  held  in  Immi- 
gration and  Customs  Enforcement  (ICE) 
facilities  were  likely  not  surprised  when 
they  received  news  that  two  detainees  had 
committed  suicide  at  the  Eloy  Detention 
Center  outside  Phoenix,  Arizona.  The  April 
2013  deaths  of  Jorge  Garcia-Mejia,  40, 
and  Elsa  Guadalupe-Gonzalez,  24,  both 
Guatemalan  nationals,  three  days  apart  at 
the  Corrections  Corporation  of  America- 
operated  facility,  focused  attention  on 
for-profit  companies  housing  immigration 
detainees. 

According  to  Alessandra  Soler,  ex- 
ecutive director  of  the  ACLU  of  Arizona, 
“Suicides  are  a red  flag.  They  usually  signify 
a much  larger  problem.  Sometimes  it’s  be- 
cause of  ineffective  mental  health  treatment, 
but  often  times  it’s  caused  by  poor  staffing 
issues.” 

Prison  Legal  News  has  reported  exten- 
sively on  human  rights  abuses  in  private 
immigration  detention  facilities,  as  well  as 
the  fact  that  private  prison  firms  lobby  on 
immigration-related  issues  and  have  been 
implicated  in  Arizona’s  enactment  of  a 
harsh  anti-immigrant  law,  SB  1070.  [See, 
e.g.,  PLN,  July  2013,  p.l;  Nov.  2010,  p.l]. 
Around  half  of  the  approximately  34,000 
immigration  detainees  held  in  ICE  custody 
at  any  given  time  are  housed  in  privately- 
operated  prisons. 

Unfortunately,  the  rapid  expansion 
of  the  immigration  detainee  population, 
including  asylum-seekers  and  other  de- 
tainees who  are  not  criminally  charged,  has 
not  been  accompanied  by  a commensurate 
increase  in  the  number  of  mental  health 
professionals  or  resources  available  at  de- 
tention facilities. 

Garcia-Mejia  hung  himself  at  the  Eloy 
Detention  Center  on  April  30,2013,  while 
Guadalupe-Gonzalez  committed  suicide  on 
April  28,  also  by  hanging. 

Silky  Shah  with  Detention  Watch 
Network,  which  has  often  criticized  the 
federal  government’s  use  of  for-profit  prison 
contractors  like  CCA,  stated,  “Clearly,  these 
two  individuals,  sadly,  weren’t  getting  the 
care  they  needed.” 

The  problem  is  not  confined  to  the 
1,596-bed  Eloy  prison  and  also  extends  to 


by  Derek  Gilna 

medical  care  in  addition  to  mental  health  ser- 
vices. According  to  the  federal  government, 
131  prisoners  died  in  federal  immigration 
custody  from  October  2003  to  December 
2012  as  a result  of  strokes,  cardiac  arrest  and 
asphyxia,  including  ten  who  died  at  Eloy. 
One  of  those  deaths  was  that  of  another 
Guatemalan  detainee  who  died  after  under- 
going treatment  for  diabetes  complications 
caused  by  untreated  hyperglycemia.  Many 
detainees  have  complained  of  substandard 
medical  care  at  ICE  facilities. 

The  ACLU  sued  the  Department  of 
Homeland  Security  in  2008,  alleging  a re- 
fusal on  the  part  of  that  agency  to  produce 
thousands  of  public  documents  setting 
forth  details  related  to  the  deaths  of  ICE 
detainees,  and  the  policies  and  procedures 
that  contributed  to  those  deaths,  which  ICE 
had  failed  to  adequately  disclose.  [See:  PLN, 
Nov.  2009,  p.26;  Sept.  2008,  p.30]. 

When  private  prison  companies  seek 
government  contracts,  they  usually  tout 
their  ability  to  cut  costs.  Unfortunately, 
however,  the  brunt  of  those  cost  savings  is 
often  borne  by  the  detainees.  One  of  the 
ways  that  private  prisons  reduce  costs  is  by 
cutting  staff-  and  not  just  in  the  medical 
or  mental  health  areas.  Further,  they  are  not 
forthcoming  about  immigration  detainee 
deaths;  notably,  as  private  companies  they 
do  not  have  to  comply  with  the  Freedom  of 


Harvey  Stewart,  83,  first  entered 
the  Texas  prison  system  in  1951  to 
serve  a 10-year  stint  for  robbing  a junk  yard. 
Paroled  six  years  later,  he  returned  in  1958 
following  a murder  conviction.  Stewart 
escaped  in  1965  and  was  recaptured  a few 
days  later.  In  1984  he  made  parole,  but  was 
re-incarcerated  in  1986  on  a new  robbery 
charge.  Of  Texas’  approximately  166,000 
state  prisoners,  he  has  served  the  most 
amount  of  time  - close  to  60  years  in  total. 

Stewart  was  one  of  the  longest-serving 
prisoners  in  the  country.  New  York  has 
kept  James  Moore,  78,  in  prison  since  he 
was  convicted  of  murder  in  1963.  Califor- 


Information  Act  as  federal  agencies  must. 
[See:  PLN,  Feb.  2009,  p.10]. 

ICE  spokesperson  Amber  Cargile  said 
ICE  would  perform  an  audit  of  the  Eloy 
facility’s  policies  and  practices  related  to 
suicide  prevention.  “ICE  Health  Service 
Corps  is  conducting  a thorough  assessment 
of  these  incidents. The  agency  is  also  assess- 
ing Corrections  Corporation  of  America’s 
staffing  model  to  ensure  it  provides  ap- 
propriate supervision  and  monitoring  of 
detainees  at  the  facility,”  she  stated. 

That  assessment  comes  too  late,  accord- 
ing to  Victoria  Lopez,  an  ACLU  attorney 
in  Arizona,  who  said,  “We  have  been  calling 
for  a number  of  years  now  that  ICE  take  a 
look  at  their  contracts  in  Arizona  including 
CCA.  One  of  the  criticisms,  for  many  years 
now,  about  the  way  that  ICE  manages  these 
detention  centers  is  that  there  isn’t  adequate 
oversight  and  inspection.  It’s  either  ICE 
doing  the  inspections  themselves  or  they 
contract  with  private  auditors.  There’s  no 
independent  oversight  of  these  conditions 
in  these  detention  centers.” 

Until  there  is  greater  oversight,  more 
preventable  deaths  of  immigration  de- 
tainees at  for-profit  facilities  are  likely  to 
occur.  PI 

Sources:  www.ice.gov, www.azcentral.com, 
Associated  Press 


nia  prisoner  Booker  Hillery,  82,  was  first 
convicted  of  rape  in  1955,  then  returned 
to  prison  in  1962  after  being  convicted  of 
murder  while  on  parole.  Norman  Parker, 
Florida’s  longest-serving  prisoner,  has  been 
behind  bars  since  1967. 

Stewart  still  recalls  how  he  robbed 
brothels  in  Southwest  Texas  in  his  youth. 
He  was  also  shot,  and  murdered  a man  in 
what  he  claims  was  self-defense.  But  he 
doesn’t  romanticize  about  the  consequences 
of  his  criminal  past. 

“Imagine  that,  sixty  years  down  in 
this  damn  hole,”  Stewart  said  when  he  was 
interviewed  at  the  Beto  Unit.  “I  wouldn’t 
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recommend  it.  Man’s  got  to  be  a damn  fool 
to  even  stick  his  foot  in  here.” 

Texas  officials  approved  Stewart’s  pa- 
role in  April  2011,  but  said  he  would  not  be 
released  until  space  is  found  for  him  either 
at  a halfway  house  or  a nursing  home.  He 
had  nowhere  else  to  go,  having  outlived 
most  if  not  all  of  his  relatives.  He  couldn’t 
remember  seeing  a visitor  in  over  a decade. 
Nonetheless,  Stewart  believes  his  days  of 
criminality  are  at  an  end. 

“I’m  too  damn  old  to  do  any  robbing,” 
he  said.  “I  think  I am  anyway.  My  old  ticker 
might  kick  out  on  me.” 

Experts  have  commented  on  how  diffi- 
cult it  is  for  long-term  prisoners  to  adjust  to 
freedom  when  they  are  eventually  released 
following  decades  in  prison. 

“It  really  is  cognitively  and  emotionally 
taxing,  even  though  it  is  simple  decisions 
you  and  I do  every  day  without  thinking,” 
according  to  Dr.  Gaylene  Armstrong, 
research  director  of  the  Correctional  Man- 
agement Institute  ofTexas  at  Sam  Houston 
State  University.  “These  folks  are  not  used 
to  making  those  decisions....  If  you  think  of 
just  the  last  five  years  what’s  changed  for  us: 
smart  phones;  [there]  not  being  [any]  pay 
phones;  self- checkouts  at  grocery  stores; 
ATMs;  how  to  do  things  online.  Even  folks 
who  have  been  off  the  streets  for  just  a few 
years,  that’s  all  new  to  them.” 

So  what  does  Stewart  want  to  do  when 
he  gets  out? 

“You  think  I want  to  get  involved  in 
some  sex  and  get  drunk?”  he  asked  testily. 
No,  he  just  wants  “a  good  easy-going  meal 
and  a root  beer.  I said  ROOT  beer,”  he 
exclaimed. 

What  will  he  miss  about  prison? 

“You  ever  run  into  a fence  post  or 
something?”  Stewart  asked.  “You  miss  it?” 


When  Stewart  first  entered  Texas’  prison 
system  in  1951,  stamps  cost  $.03,  there 
were  only  48  states  and  Harry  Truman  was 
president. 

Another  long-term  prisoner,  Betty 
Smithey,  69, was  released  from  the  Arizona 
Department  of  Corrections  on  August  14, 
2012.  The  nation’s  longest-serving  female 
prisoner,  she  had  spent  49  years  in  prison 
until  Governor  Jan  Brewer  granted  clem- 
ency and  reduced  her  life-without-parole 
sentence  for  a 1963  homicide. 

“It’s  wonderful  driving  down  the  road 
and  not  seeing  any  barbed  wire,”  Smithey 
said  following  her  release.  “I  am  lucky,  so 
very  lucky.”  [See:  PLN,  Dec.  2012,  p.50]. 

However,  other  prisoners  who  have 
served  lengthy  prison  terms  have  not  been 
so  “lucky”  to  be  released  after  spending 
almost  their  entire  adult  lives  behind  bars. 
While  they  have  left  prison,  it  has  been  in 
body  bags  rather  than  via  parole. 

On  March  5,  2012,  William  George 
Heirens,  an  infamous  murderer  known 
as  the  “Lipstick  Killer,”  died  at  the  Dixon 
Correctional  Center  in  Illinois.  Heirens, 
83,  had  served  over  65  years  in  prison  for 
the  gruesome  murders  of  two  women  in 
late  1945  and  a six-year-old  girl  in  January 
1946.  He  reportedly  confessed  to  the  crimes 
but  later  recanted  and  said  he  was  “forced 
to  lie  to  save  myself”  by  accepting  a plea 
bargain  for  consecutive  life  sentences  rather 
than  facing  the  death  penalty. 

At  the  time  of  his  death,  Heirens 
suffered  from  diabetes  and  used  a wheel- 
chair. 

And  on  May  19,  2013,  Florida  death 
row  prisoner  Gary  E.  Alvord,  66,  died  due 
to  a brain  tumor;  he  was  the  state’s  longest- 
serving  condemned  prisoner,  having  spent 
almost  40  years  on  death  row.  Alvord, 


sentenced  to  death  in  1974  after  being 
convicted  of  a triple  murder  and  rape,  had 
avoided  execution  for  so  long  - he  outlived 
two  death  warrants  - due  to  his  mental 
health  problems. 

“Gary  is  a product  of  a sick  system. 
He  was  a living  example  of  why  we  should 
not  have  the  death  penalty....  I would  love 
for  the  state  of  Florida  to  tell  us  how  much 
money  they  wasted  trying  to  kill  a guy 
they  couldn’t  kill,”  said  his  attorney,  Bill 
Sheppard. 

“At  least  he  is  released  from  that  cell,” 
added  Alvord ’s  wife,  Brenda  Brock.  “I  want 
to  say  I hope  he  didn’t  suffer.  But  he  did 
suffer.  His  whole  life  was  suffering.”  PI 

Sources:  Associated  Press , www.theoakland- 
press.com,  New  York  Times,  www.tampabay. 
com 
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DC  Circuit:  Qualified  Immunity  for  Retroactive 
U.S.  Parole  Commission  Regulations 


The  Court  of  Appeals  for  the  Dis- 
trict of  Columbia  (DC)  Circuit  has 
affirmed  a district  court’s  grant  of  qualified 
immunity  to  U.S.  Parole  Commission  of- 
ficials related  to  the  retroactive  application 
of  parole  regulations. 

In  1993,  Melvin  Taylor  was  convicted 
of  criminal  charges  in  DC  and  sentenced 
to  a maximum  term  of  45  years  in  prison, 
with  parole  eligibility  “after  serving  one- 
third  of  the  maximum  period,  minus  any 
good-time  credits.”  In  1993  the  District  of 
Columbia  had  its  own  parole  board  which 
applied  1987  parole  regulations.  In  1997, 
however,  Congress  placed  the  DC  parole 
system  under  the  jurisdiction  of  the  U.S. 
Parole  Commission  (USPC).  Three  years 
later,  the  USPC  adopted  its  own  rules  gov- 
erning parole  suitability  which  were  applied 
retroactively  to  offenders  like  Taylor. 

The  USPC  held  Taylor’s  first  parole 
hearing  in  2001  and  applied  its  2000 
regulations  to  deny  him  parole.  In  2005, 
Taylor  was  again  denied  parole  based  on 
the  USPC’s  2000  regulations. 

Taylor  filed  a federal  habeas  corpus 
petition  under  28  U.S.C.  § 2241,  relying 
upon  Garner  v.  Jones,  529  U.S.  244  (2000) 
\PLN,  June  2000,  p.5]  to  assert  that  the 
USPC’s  retroactive  application  of  its  2000 
regulations  at  both  his  2001  and  2005 
parole  hearings  violated  the  ex  post  facto 
clause  of  the  U.S.  Constitution. 

The  district  court  recognized  that 
Taylor  “may  have  a meritorious  claim”  but 
concluded  that,  at  best,  he  would  be  entitled 
only  to  a new  parole  hearing  under  the 
1987  DC  parole  board  regulations.  Since 
the  court  found  that  Taylor  would  not  be 
entitled  to  release,  his  habeas  petition  was 
dismissed  - although  the  court  suggested 
that  he  may  have  a claim  for  relief  under 

42  U.S.C.  § 1983. 

Taylor  then  filed  a federal  lawsuit 
against  four  USPC  Commissioners,  seek- 
ing declaratory  and  injunctive  relief  plus 
monetary  damages.  In  response  to  similar 
lawsuits,  the  USPC  had  adopted  a rule  in 
2009  that  “entitl[ed]  inmates  like  Taylor 
to  new  parole  hearings  in  which  the  1987 
DC  rules  would  be  applied.”  Under  that 
rule, Taylor  received  a new  hearing  and  was 
again  denied  parole. 

The  district  court  granted  the  USPC’s 


motion  to  dismiss  Taylor’s  lawsuit  for  failure 
to  state  a claim  under  Federal  Rule  of  Civil 
Procedure  12(b)(6).  In  granting  qualified 
immunity  to  the  defendants,  the  court 
found  “it  was  not  clearly  established  in  2005 
- nor  is  it  today  - that  the  Commission’s 
retroactive  application  of  its  guidelines 
violated  the  ex  post  facto  clause,”  because 
“such  a determination  depends  on  the  facts 
of  the  particular  case.” 

Taylor  appealed  and  the  DC  Circuit 
affirmed,  finding  that  “A  parole  official 
applying  the  2000  Regulations  at  Taylor’s 
parole  hearings  would  not  have  had  reason  to 
know  that  doing  so  would  create  a ‘significant 
risk’ of  longer  incarceration  than  applying  the 


On  September  27, 2012, the  Seventh 
Circuit  Court  of  Appeals  upheld  the 
dismissal  of  a prisoner’s  lawsuit,  but  noted 
that  seemingly  de  minimis  harm  from  a 
vermin  infestation  may  state  a cognizable 
claim. 

Illinois  prisoner  Calvin  Thomas  filed 
suit  in  federal  court  naming  the  state  and 
the  Illinois  Department  of  Corrections 
as  defendants,  alleging  that  his  cell  was 
infested  with  mice  and  cockroaches,  and 
rain  infiltrated  his  cell  through  a broken 
window  pane,  in  violation  of  the  Eighth 
Amendment. 

The  district  court  dismissed  the  action, 
finding  the  defendants  were  immune  from 
suit  under  the  Eleventh  Amendment.  The 
court  further  held  “that  the  plaintiff’s  com- 
plaint failed  to  allege  any  harm.”  Thomas 
appealed. 

The  Seventh  Circuit  upheld  the  district 
court’s  determination  that  the  Eleventh 
Amendment  barred  the  complaint.  “The 
plaintiff  could  have  avoided  ...  the  ...  bar 
by  naming  individuals  as  defendants  rather 
than  just  a state  and  an  agency  of  the  state,” 
the  appellate  court  explained,  “but  he  failed 
to  do  that.” 

Although  the  suit  was  barred  due  to 
Eleventh  Amendment  immunity,  the  Court 
of  Appeals  wrote  “to  correct  the  [district 
court]  judge’s  apparent  assumption  that 


1987  Regulations.”  Therefore,  “although  it 
was  clearly  established  at  the  relevant  times 
that  applying  new  parole  regulations  creat- 
ing a significant  risk  of  longer  incarceration 
violates  the  Ex  Post  Facto  Clause,”  the  Court 
of  Appeals  held  “it  would  not  have  been  clear 
to  reasonable  parole  officials  that  applying 
the  new  regulations  to  Taylor  would  actually 
create  such  a risk.” 

Taylor  sought  rehearing  and  rehearing 
en  banc  from  the  DC  Circuit,  which  were 
both  denied,  then  petitioned  the  Supreme 
Court  for  certiorari  review,  which  was 
denied  on  January  22,  2013.  See:  Taylor 
v.  Reilly,  685  F.3d  1110  (D.C.  Cir.  2012), 
cert,  denied.  PI 


creation  of  a mere  hazard  to  health,  as  op- 
posed to  an  actual  impairment  of  health, 
can  never  be  a harm  sufficient  to  support 
an  Eighth  Amendment  violation.” 

While  42  U.S.C.  § 1997e(e)  of  the  Prison 
Litigation  Reform  Act  (PLRA)  bars  prison- 
ers from  recovering  compensatory  damages 
without  proving  physical  injury,  the  Seventh 
Circuit  observed  that  that  is  not  a filing  pre- 
requisite. More  importantly,  a prisoner  “can 
still  obtain  injunctive  relief,  nominal  dam- 
ages and  punitive  damages”  in  the  absence  of 
physical  injury.  See,  e.g.,  Calhoun  v.  DeTella, 
319  F.3d  936  (7th  Cir.  2003)  [PLN,  May 
2004,  p.  1 8] ; Washington  v.  Hively,  695  F.3d 
641  (7th  Cir.  2012);  and  Smith  v.  Peters,  631 
F.3d  418  (7th  Cir.  2011). 

Additionally,  physical  injury  “is  not  the 
only  type  of  injury  actionable  in  a prisoner’s 
civil  rights  suit.”  For  example,  there  are 
“three  different  types  of  harm  that  [vermin] 
infestation  of  a prisoner’s  cell  can  create,” 
the  appellate  court  observed.  “One  is  dis- 
ease. A second  is  psychological  harm.  And 
a third  ...  is  hazard,  or  probabilistic  harm 
- ‘loss  of  a chance,’  as  it  is  called.” 

Noting  that  Thomas  had  alleged  only 
hazard,  the  Seventh  Circuit  explained  that 
“heavy,  protracted  infestation  of  a prisoner’s 
cell  with  [mice  and  cockroaches]  might  be 
found  to  be  a compensable  hazard  even  if 
the  prisoner  plaintiff  had  been  lucky  and 
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escaped  disease  and  had  had  sufficient  psy- 
chological fortitude  (or  ignorance)  to  avoid 
suffering  mental  distress  whether  from 
knowledge  that  he  might  become  seriously 
ill  as  a consequence  of  the  conditions  in  his 
cell  or  from  sheer  disgust.” 

As  the  Court  of  Appeals  stated,  “De- 
pending on  how  extensive  the  infestation  of 


a prisoner’s  cell  is,  what  the  infesting  pests 
are,  what  odors  or  bites  or  risk  of  disease 
they  create,  what  particular  psychological 
sensitivities  the  prisoner  was  known  to  have 
...  and  how  long  the  infestation  continues, 
a trier  of  fact  might  reasonably  conclude 
that  the  prisoner  had  been  subjected  to 
harm  sufficient  to  support  a claim  of  cruel 


and  unusual  punishment  even  if  he  had 
not  contracted  a disease  or  suffered  any 
physical  pain.” 

Regardless,  because  Thomas  had 
named  defendants  that  were  immune  from 
suit,  the  district  court’s  order  of  dismissal 
was  affirmed.  See:  Thomas  v.  Illinois,  697 
F.3d  612  (7th  Cir.2012).P 


Mexican  Prison  Guards  Implicated  in  Deadly  Riot 


INVESTIGATORS  IN  MONTERREY,  MEXICO 
believe  that  prison  guards  assisted  mem- 
bers of  a drug  cartel  in  staging  a riot  - which 
killed  44  prisoners  - as  part  of  an  escape 
plan. 

The  riot  occurred  early  in  the  morning 
on  February  19,2012  at  a Nuevo  Leon  state 
prison  in  the  city  of  Apodaca  near  Monter- 
rey, and  involved  as  many  as  1,500  prisoners 
from  two  cell  blocks.  Prisoners  set  their 
mattresses  on  fire  during  the  disturbance. 

State  public  security  spokesman  Jorge 
Domene  Zambrano  said  that  while  prison 
officials  were  counting  the  dead  they  discov- 
ered that  some  prisoners  were  missing. 

He  noted  that  the  two-hour  riot 
involved  the  Gulf  and  Los  Zetas  cartels, 
which  were  once  the  same  organization 
before  splitting  in  2010.  The  rivalry  has 
since  turned  Monterrey  into  the  epicenter 
of  drug  cartel  violence  in  Nuevo  Leon. 

Members  of  both  cartels  were  in- 
carcerated at  the  maximum-security 
Apodaca  prison,  though  they  were  usu- 
ally segregated.  Investigators  suspected 


that  the  guards  on  duty  at  the  time  of  the 
riot  might  have  been  involved.  All  of  the 
guards,  along  with  the  prison  director,  the 
director  of  security  and  a supervisor,  were 
held  for  questioning. 

According  to  Nuevo  Leon  Governor 
Rodrigo  Medina,  16  guards  confessed  to 
helping  around  30  Zetas  members  escape. 
Most  of  the  prisoners  killed  during  the  riot 
were  members  of  the  Gulf  cartel. 

Violence  between  cartel  members 
inside  Mexico’s  prisons  - either  to  gain 
control  or  stage  escapes,  often  with  the  help 
of  bribed  prison  officials  and  guards  - is 
routine.  But  the  Apodaca  riot  was  excep- 
tional due  to  the  number  of  deaths. 

In  an  unrelated  incident,  on  August 
22,  2012,  armed  gang  members  abducted 
Fabiola  Quiroz  Zarate,  warden  of  the 
Cieneguillas  prison  in  Zacatecas  state,  from 
her  home.  They  also  took  her  nephew  and 
a friend  who  was  visiting  them.  Investiga- 
tors believe  the  kidnapping  was  related  to 
security  changes  in  the  prison  system,  pos- 
sibly the  transfer  of  60  prisoners  from  the 


Cieneguillas  facility  to  federal  prisons. 

“The  principal  line  of  investigation 
is  that  this  might  have  been  a reaction  or 
response  from  organized  crime  to  the  op- 
erations and  actions  that  authorities  have 
carried  out  to  improve  the  function  of  our 
penal  establishments,”  said  state  Attorney 
General  Arturo  Nahle.  FI 


Sources:  Associated  Press,  Los  Angeles  Times 
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Louisiana  Supreme  Court  Reverses  Sentence  for 
Escape,  but  Sentence  Affirmed  on  Remand 


The  Louisiana  Supreme  Court  re- 
versed  an  appellate  court  that  found 
excessive  a sentence  which  was  twice  as 
long  as  the  original  sentence  imposed 
prior  to  a successful  appeal,  but  remanded 
the  case  for  consideration  of  whether  the 
second  sentence  violated  due  process  for 
being  vindictive. 

Winn  Correctional  Center  prisoner 
Courtney  Savoy  was  convicted  of  simple 
escape  in  January  2007,  in  connection 
with  an  incident  in  which  he  and  another 
prisoner,  Jacob  Shaw,  had  been  transported 
to  a hospital  in  a van  and  Shaw  tried  to 
run  away.  Shaw  claimed  that  he  and  Savoy 
had  planned  to  escape  together,  but  Savoy 
backed  out  at  the  last  minute  and  “fed  [him] 
to  the  wolves.” 

At  sentencing,  the  trial  court  consid- 
ered Savoy’s  13  prior  felony  convictions  and 
an  aggravating  factor  that  he  “had  (in  the 
court’s  opinion), lied  in  his  testimony  at  trial 
in  which  he  denied  any  complicity  in  the 
escape.”  The  court  then  sentenced  him  to 
the  maximum  term  of  five  years’  imprison- 
ment at  hard  labor  to  be  served  consecutive 
to  his  existing  sentence. 

Following  an  appeal  to  the  Third  Cir- 
cuit, Savoy’s  conviction  and  sentence  were 
reversed  on  grounds  that  the  trial  court  had 
improperly  precluded  the  defense  from 
impeaching  state  witnesses  with  their  prior 
inconsistent  statements.  See:  State  v.  Savoy, 
11  So.3d  1184  (La.  App.  3rd  Cir.  2009). 

On  remand,  the  state  filed  an  amended 
bill  of  information  charging  Savoy  with  the 
more  serious  offense  of  aggravated  escape; 
however,  after  Savoy  filed  a pro  se  motion 
alleging  the  amendment  was  vindictive,  the 
state  recharged  him  with  simple  escape.  A 
jury  reconvicted  Savoy  and  the  court  resen- 
tenced him  to  five  years  in  2010.  The  state 
then  filed  a habitual  offender  bill  charging 
Savoy  as  a third-time  offender;  the  trial 
court  denied  his  motion  to  quash,  found 
him  to  be  a third-time  offender  and  im- 
posed an  enhanced  10-year  sentence  to  be 
served  consecutive  to  his  current  sentence. 

The  Third  Circuit  affirmed  the  convic- 
tion but  found  the  sentence  to  be  excessive, 
especially  compared  to  the  two-year  sen- 
tence that  Shaw  had  received  in  connection 
with  the  escape.  The  appellate  court 
concluded  that  Savoy  “was  ‘not  a “worst 


offender”  on  whom  a maximum  sentence 
should  be  imposed,’  that  ‘the  maximum 
sentence  is,  indeed,  reserved  for  more 
egregious  offenders,’  and  that  [Savoy’s] 
offense  ‘warrant[ed]  a shorter  sentence.’” 
See:  State  v.  Savoy,  64  So.3d  457  (La.App. 
3 Cir.  2011). 

The  state  appealed  and  the  Supreme 
Court  held  1)  that  Savoy’s  sentence  did  not 
implicate  La.  Const,  art.  I § 20’s  prohibition 
against  excessive  sentences,  2)  that  Savoy 
fit  the  criteria  for  a “worst  offender”  and  3) 
that  the  trial  court  could  consider  his  trial 
testimony  as  an  aggravating  factor. 

While  the  Supreme  Court  held  the 
Third  Circuit  had  erred  in  finding  Sa- 
voy’s 10-year  sentence  to  be  excessive,  it 
remanded  the  case  to  the  appellate  court 
to  consider  whether  that  sentence  violated 
the  Due  Process  Clause  of  the  Fourteenth 
Amendment,  which  “requires  that  vindic- 
tiveness against  a defendant  for  having 
successfully  attacked  his  first  conviction 


David  Babb,  the  host  of  Houston 
Pacifica  Foundation  radio  station  KP- 
FT’s  well-known  “Prison  Show,”  resigned  in 
protest  of  the  station  management’s  decision 
to  prohibit  him  from  having  former  radio  talk 
show  host  Jon  Matthews  serve  as  co-host  for 
the  weekly  program.  Matthews  had  appeared 
on  the  show- which  discusses  prison-related 
issues  and  provides  a fomm  for  messages  from 
prisoners’  families  - for  three  weeks  prior  to 
the  station’s  decision  to  exclude  him. 

Matthews  was  a well-known  local 
conservative  talk  show  host  on  AM  stations 
KPRC  and  KSEV  prior  to  pleading  guilty 
to  a charge  of  indecency  with  a child  for 
exposing  himself  to  an  eleven-year-old  girl 
in  2004.  He  received  probation,  which  was 
revoked  in  2007  after  he  reportedly  used 
alcohol,  viewed  obscene  material  and  was 
removed  from  sex  offender  counseling.  He 
then  served  three  years  in  prison. 

Although  “surprised  and  flattered” 
when  Babb  asked  him  to  co-host  the  Prison 
Show  in  mid-2012,  Matthews  warned  that 
his  political  beliefs  might  cause  problems 
at  the  progressive  radio  station. 


must  play  no  part  in  the  sentence  he  receives 
at  a new  trial.”  See:  Louisiana  v.  Savoy,  93 
So.3d  1279  (La.  2012). 

Following  remand,  on  October  3,2012 
the  Third  Circuit  found  that  Savoy,  who 
was  acting  pro  se,  had  “the  burden  of  prov- 
ing prosecutorial  vindictiveness”  but  had 
cited  “nothing  from  the  record  to  suggest 
prosecutorial  vindictiveness  or  selectivity 
or  establish  the  State’s  disingenuous  mo- 
tivation” for  charging  him  as  a third-time 
offender.  Rather,  Savoy  had  only  argued  that 
Shaw  had  not  been  similarly  charged. 

Citing  Savoy’s  extensive  criminal  his- 
tory and  noting  that  a prosecutor  “has  the 
discretionary  power  to  charge  a defendant 
under  the  habitual  offender  law  just  as  he 
has  the  initial  unlimited  power  to  prosecute 
‘whom,  when,  and  how’  he  chooses,”  the 
appellate  court  affirmed  Savoy’s  10-year 
sentence  for  simple  escape  as  a third-time 
offender.  See:  State  v.  Savoy,  103  So.3d  564 
(La.App.  3 Cir.  2012).  PJ 


“I  cautioned  him  that  I came  with  a 
lot  of  heat,  and  I am  sorry  that  this  has 
developed  to  where  he  has  to  leave  the 
show,”  said  Matthews.  “I  don’t  think  they 
have  been  fair  to  him  at  all.” 

Former  Prison  Show  host  and  founder 
Ray  Hill,  72,  who  had  retired  in  January 
2011,  returned  to  host  the  program  for  90 
days  beginningjune  1,2012, while  the  sta- 
tion searched  for  a permanent  replacement. 
He  expressed  sympathy  for  Babb. 

“There  is  no  precedent  for  this  type  of 
physical  takeover  of  a program  manager’s 
internal  business, ’’Hill  stated.  “This  is  a very 
serious  blow  to  David.  It  is  a very  hurtful 
thing  to  happen  to  him.” 

KPFT  general  manager  Duane  Brad- 
ley said  that  Matthews’  participation  had 
caused  problems  among  some  of  the  sta- 
tion’s employees. 

“Various  people  had  concerns,”  Bradley 
noted.  “One  said  that  if  a convicted  sex  of- 
fender was  moving  into  their  neighborhood 
they  would  know  about  it,  so  why,  when  a 
convicted  sex  offender  was  coming  into 
their  place  of  employment  was  [the  em- 
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ployee]  hearing  about  it  back  channel?” 

Of  course  the  rationale  for  sex  ofFender 
notification  laws  is  in  theory  to  protect 
neighborhood  children,  which  would  not 
apply  in  a work  environment. 

Babb  said  one  of  the  goals  of  the  Prison 
Show  is  to  assist  in  the  reintegration  of 
former  prisoners. 

“Once  people  serve  their  sentences, 
they  should  be  allowed  back  into  society, ”he 
stated.  “But  how  can  I preach  that  message 
when  [KPFT]  management  says  that  is  a 
great  thing,  but  not  on  our  turf?  It  is  a mixed 
message,  and  it  is  massive  discrimination.” 

Bradley  noted  that  Matthews  “has 
been  a media  person  for  a few  decades  and 
there  is  some  notoriety  attached  to  him 
that  transcends  the  average  volunteer  who 
works  on  the  ‘Prison  Show.’”  He  also  said 
the  listener-supported  station  was  facing 
difficult  financial  times  due  to  a looming 
six-figure  bill  for  a new  transmitter  and  po- 
tentially a new  antenna  to  replace  hardware 
damaged  by  lightning. 

“There  is  a legitimate  perspective  that 
we  are  in  a precarious  position  of  living 
hand-to-mouth  at  KPFT,  and  the  support 
base  of  the  station  may  be  jeopardized  by 


the  fact  that  here  is  a publicly  notorious 
person  with  a checkered  past  who  becomes 
a member  of  the  production  crew  on  one 
of  the  programs,”  Bradley  stated.  “There  is 
potential  for  negative  damage.” 

In  other  words  it  was  politics  and  fiscal 
considerations,  not  merely  Matthews’  sex 
offense  conviction,  that  led  to  his  ouster. 
Which  makes  sense,  because  Babbs  was 
also  a convicted  sex  offender  but  KPFT 
apparently  didn’t  have  a problem  with  him 
serving  as  host  of  the  Prison  Show. 

Hill  said  on  air  that  the  issue  of  pro- 
gram managers  having  autonomy  over  their 
show’s  programming  had  been  resolved. 
Apparently  it  was  resolved  in  KPFT’s  favor, 
since  neither  Babb  nor  Matthews  returned 
to  the  Prison  Show. 

The  new  co-host  selected  for  the  pro- 
gram was  Anthony  Graves,  who  served  18 
years  in  Texas  prisons  - including  12  on 
death  row  - before  being  exonerated  and 
released  in  2010.  He  had  been  wrongfully 
convicted  of  six  counts  of  capital  murder. 
[See:  PLN,  April  2012,  p.22]. 

“Anthony  brings  a lot  of  interesting 
twists  to  the  story,”  Hill  stated.  “First,  he 
spent  time  on  death  row.  Folks  who  did  that 


and  survived  are  rare.  It  gives  him  a special 
affinity  with  guys  on  the  row.  Second,  it’s 
really  quite  rare  to  have  somebody  on  the 
‘Prison  Show’ who’s  actually  innocent.” 

Graves  began  co-hosting  the  show 
in  September  2012  with  Kathryn  Griffin- 
Townsend,  a former  prisoner  and  singer 
who  is  involved  in  substance  abuse  and 
prostitution  recovery  programs.  However, 
Graves  had  to  leave  the  Prison  Show  in  late 
2012  due  to  other  responsibilities  and  Grif- 
fin-Townsend  now  hosts  the  program. 

The  Prison  Show  airs  on  90.1  FM 
between  9:00  and  11:00pm  CST  on  Friday 
nights,  and  broadcasts  to  15  prisons  in  East 
and  Southeast  Texas.  FJ 

Sources:  www.kpft.org,  Houston  Chronicle, 
Houston  Press,  www.instantnewsfortbend. 
com,  www.myfoxhouston.com 
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standards  are  very  high; 
quality  and  timeliness  are 
of  utmost  importance. 


All  requests  will  be  considered  with 
the  exception  of  immoral,  unethical 
or  illegal  actions. 


Don’t  see  your  service?  Ask.  We  offer  more  services  than  listed. 


For  a brochure  and  application  please  send  a SASE  to: 

Help  From  Outside,  93  S.  Jackson  St.  #40469,  Seattle,  WA  98 1 04 
or  call  206-486-6042  1 1 www.helpfromoutside.com 
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Seventh  Circuit  Asks  Illinois  Supreme  Court  to 
Interpret  "Frivolous"  Litigation  Statute 


In  an  August  29,  2012  decision,  the 
Seventh  Circuit  Court  of  Appeals  asked 
the  Illinois  Supreme  Court  to  interpret  a 
state  law  that  authorizes  the  revocation  of 
prisoners’  good-conduct  credits  for  engag- 
ing in  frivolous  litigation.  However,  the 
Court  of  Appeals  subsequently  dismissed 
the  case  as  moot  after  state  officials  restored 
the  petitioner’s  good-conduct  credits. 

The  Illinois  Department  of  Corrections 
(IDOC)  is  authorized  to  revoke  up  to  180 
days  of  a prisoner’s  good-conduct  credits 
if,  during  the  course  of  litigation  against 
the  state,  the  IDOC,  the  Prisoner  Review 
Board  or  officers  or  employees  thereof, 
“the  court  makes  a specific  finding  that  a 
pleading,  motion,  or  other  paper  filed  by 
the  prisoner  is  frivolous,”  pursuant  to  730 
ILCS  5/3-6-3(d). 

In  February  2001 , Dixon  Correctional 
Center  prisoner  Paul  Eichwedel  filed  a 
federal  lawsuit  against  twenty-three  IDOC 
officials.  On  initial  screening,  the  district 
court  allowed  Eichwedel  to  proceed  in 
forma  pauperis. 

Several  months  later  the  defendants 
moved  to  dismiss  for  failure  to  state  a 
claim  and  Eichwedel  moved  for  sanctions 
on  the  mistaken  belief  that  the  court  had 
determined  upon  initial  screening  he  had 
stated  a claim.  Eichwedel  then  filed  a 
second  sanctions  motion,  arguing  that  the 
defendants  “had  mischaracterized  the  facts 
and  the  law  in  their  response  to  his  first 
motion  for  sanctions.” 

The  district  court  entered  separate 
orders  denying  both  sanctions  motions  “as 
frivolous,”  explaining  that  it  had  not  con- 
ducted a merits  review  on  initial  screening. 
The  case  proceeded  and  eventually  settled. 

However,  within  two  weeks  of  the 
court’s  orders  concerning  Eichwedel’s 
motions  for  sanctions,  the  IDOC  held  a 
disciplinary  hearing  and  found  that  each 
motion  violated  730  ILCS  5/3-6-3(d).The 
IDOC  revoked  60  days  of  good-conduct 
credit  for  the  first  motion  and  120  days  for 
the  second  motion. 

After  unsuccessfully  trying  to  exhaust 
state  court  remedies  - due  in  part  to  the 
trial  court  misinforming  him  about  the  ap- 
pellate process  - Eichwedel  filed  a habeas 
petition  in  federal  court  asserting  “(1)  that 
730  ILCS  5/3-6-3(d)  is  unconstitutionally 


vague  and  overbroad  in  violation  of  the  First 
and  Fourteenth  Amendments;  (2)  that,  as 
applied  to  him,  730  ILCS  5/3-6-3(d)  and 
730  ILCS  5/3-3-2(a)(8)  violate  the  First 
and  Fourteenth  Amendments;  and  (3)  that 
the  revocation  of  his  good-conduct  credits 
deprived  him  of  liberty  without  due  process 
in  violation  of  the  Fourteenth  Amendment.” 
The  district  court  denied  the  petition;  Eich- 
wedel appealed  and  was  appointed  counsel 
to  represent  him  on  appeal. 

The  Seventh  Circuit  examined  Eich- 
wedel’s access-to-court  claim,  in  which  he 
asserted  “that  730  ILCS  5/3-6-3(d)  has  a 
‘strong  chilling  effect’  that  ‘impermissibly 
discourages  prisoners  from  seeking  to  pursue 
valid  claims  by  heightening  the  risk  of  fil- 
ing lawsuits.”’  However,  the  appellate  court 
found  he  failed  to  establish  that  the  statute 
had  “hindered  his  efforts  to  pursue  a legal 
claim.”  Importantly,  the  Court  of  Appeals 
also  noted  that  Eichwedel  did  not  allege 
“that  any  prison  official  invoked  730  ILCS 
5/3-6-3(d)  in  retaliation”  for  his  litigation. 

Turning  to  Eichwedel’s  due  process 
claim,  the  Seventh  Circuit  explained  that  de- 
termining whether  there  was  “some  evidence” 
that  Eichwedel  had  violated  the  statute 
turned  upon  the  use  of  the  term  “frivolous” 
in  730  ILCS  5/3-6-3(d).  “Frivolous”  was 
statutorily  defined  as  when  a legal  docu- 
ment meets  any  one  of  five  criteria,  including 
lacking  “an  arguable  basis  either  in  law  or  in 
fact.”  Eichwedel  argued  that  the  court  had 
not  made  a specific  finding  of  frivolousness 
within  the  meaning  of 730  ILCS  5/3-6-3(d) 
with  respect  to  his  sanctions  motions. 

The  Court  of  Appeals  was  troubled  by 
the  state  court’s  broad  interpretation  of  the 
statute.  “Given  the  significant  possibility 
that  the  state  trial  court  did  not  take  into 
account  appropriately  the  legislative  con- 
cerns in  crafting  730  ILCS  5/3-6-3(d),”the 
appellate  court  was  “reluctant  to  employ  its 
[own]  interpretation.” 

The  Seventh  Circuit  noted  that  in- 
tervening decisions  by  Illinois  state  courts 
heightened  its  unease.  “For  instance,  in  People 
v.  Collier,  387  111.  App.  3d  630, 900  N.E.2d 
396,  406,  326  111.  Dec.  760  (111.  App.  Ct. 
2008),  the  court  found  a trial  court’s  order 
revoking  a prisoner’s  good-conduct  credits 
‘disquieting’ where  its  order  contained  ‘none 
of’  the  ‘five  separate  criteria’  listed  in  730 


ILCS  5/3-6-3(d)(l)  in  addition  to  other 
flaws  not  relevant  for  present  purposes.  Col- 
lier suggests,  therefore,  that  a court  must 
indicate  which  of  the  five  statutory  defini- 
tions of  frivolousness  it  is  invoking  in  order 
for  730  ILCS  5/3-6-3(d)  to  be  satisfied.” 

Rather  than  interpret  the  statute,  the 
Court  of  Appeals  instead  elected  to  certify  the 
question  to  the  Illinois  Supreme  Court. 

“Because  Mr.  Eichwedel’s  sufficiency  of 
the  evidence  claim  turns  on  an  unresolved 
question  of  state  law,  specifically,  the  in- 
terpretation of  730  ILCS  5/3-6-3(d),  and 
because  that  question  is  likely  to  reoccur 
frequently  and  affects  the  administration  of 
justice  in  both  the  state  and  federal  courts, 
we  respectfully  seek  the  assistance  of  the 
Supreme  Court  of  Illinois  by  certifying  this 
controlling  question  of  law,”  the  appellate 
court  wrote.  See:  Eichwedel v.  Chandler , 696 
F.3d  660  (7th  Cir.  2012). 

The  Illinois  Supreme  Court  accepted 
the  Seventh  Circuit’s  request  to  resolve 
the  question  of  law;  however,  before  the 
Supreme  Court  could  answer  the  ques- 
tion, the  state  restored  all  of  Eichwedel’s 
good-conduct  credits  that  had  been  revoked 
and  Eichwedel  was  released  on  mandatory 
supervision. 

Consequently,  the  state  moved  to 
dismiss  the  appeal  as  moot  “because  Mr. 
Eichwedel  now  has  received  all  of  the  relief 
that  he  seeks  in  this  habeas  action.”  The 
Court  of  Appeals  agreed,  holding  that  the 
matter  was  moot  and  did  not  meet  any  of 
the  exceptions  to  a finding  of  mootness.The 
appellate  court  therefore  withdrew  its  certi- 
fied question  to  the  Illinois  Supreme  Court 
and  dismissed  Eichwedel’s  appeal. 

The  Seventh  Circuit  noted  that  the 
case  had  become  moot  prior  to  its  initial 
ruling  in  August  2012  but  it  had  not  been 
informed  of  such  by  the  attorneys  for  either 
party.  “We  are  aware,  of  course,  of  the  dif- 
ficulties that  counsel  experience  in  keeping 
in  touch  with  an  incarcerated  individual  and 
of  the  difficulties  presented  to  government 
counsel  in  dealing  with  client  agencies,”  the 
Court  wrote.  “With  respect  to  the  latter 
situation,  this  case  suggests  that  communi- 
cation between  the  Office  of  the  Attorney 
General  of  Illinois  and  IDOC  needs  to  be 
reevaluated  and  improved.”  See:  Eichwedel 
v.  Curry,  700  F.3d  275  (7th  Cir.  2012).  P 
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WELCOME  TO  KRASNYA  BABES  & KRASNYA  STUDS  WORLD 


TENS  OF  THOUSANDS  OF  THE  HOTTEST  AND  MOST  SCANDALOUS  BABES&DUDES  FOUND  ON  THE  PLANET. 

EACH  CATALOG  PAGE  HAS  120  BEAUTIFUL  GIRLS  OR  BOYS  POSING  JUST  FOR  YOU! 

ORDER  ONE  CATALOG  PAGE  FOR  ONLY  $4.50  OR  FOR  10  U.S.  FOREVER  STAMPS  WITH  AN  SASE  ENCLOSED. 
WE  WILL  SEND  YOU  VOLUME  ONE.  EACH  ADDITIONAL  VOLUME  THE  SAME  PRICE! 

HELP  US  TO  HELP  YOU! 

WE  ARE  MORE  THAN  HAPPY  TO  ANSWER  E-MAIL  INQUIRES  HOWEVER,  DUE  TO  MAILING  COST  AT  $0.46  CENTS 
A LETTER,  PLEASE  ENCLOSE  AN  SASE  WITH  YOUR  QUESTIONS,  OTHERWISE  NO  REPLIES! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 

COLOR  PRINTS  ON  4x6  GLOSSY  PHOTO  PAPER  AS  LOW  AS  $0.35  CENTS  PER  PRINT  ON  ORDERS  OVER  500 
SHIPPED  ACCORDING  TO  POLICY:  25  PICTURES  PER  ENVELOPE  EVERY  24  HOURS.  S&H  $2.00  PER  ENVELOPE. 

METHOD  OF  PAYMENT/CONTACT  INFORMATION 

U.S.  POSTAL  SERVICE  MONEY  ORDERS-STATE  & FEDERAL  CORRECTIONAL  INSTITUTIONAL  CHECKS 

PAYABLE  ONLY  TO:  KRASNYA  L.L.C. 

EQUATION  FOR  FIRST  CLASS  U.S.  FOREVER  STAMPS 
BRAND  NEW  FLAT  BOOK  FOR  ALL  ORDERS  AT  THE  RATE  OF  $6.00  PER  FLAT  BOOK. 

WE  RESPOND  TO  OUR  CLIENTS  NEEDS  AND  TRY  TO  HELP  THE  BEST  WE  CAN. 

OUR  SEASONAL  SPECIALS  MEAN  A KICKOFF  OF  SAVINGS! 


COLOR  CATALOG  DISCOUNT  SALE 
ONE  COLOR  CATALOG  OF  120  BABES 
IN  CLASSIC  OR  NUDE  LINES  $4.50 
PLEASE  INCLUDE 
A SELF-ADDRESSED  STAMPED 
(2-FIRST  CLASS  STAMPS)  ENVELOPE. 
QUANTITY  BUYS: 

5-14  CATALOGS  =10%  OFF  OUR  REGULAR  PRICE 
15  CATALOGS  =15%  OFF  OUR  REGULAR  PRICE 
20%  OFF  OUR  REGULAR  PRICE 
25%  OFF  OUR  REGULAR  PRICE 
30%  OFF  OUR  REGULAR  PRICE 
35%  OFF  OUR  REGULAR  PRICE 

40%  OFF  OUR  REGULAR  PRICE 

45%  OFF  OUR  REGULAR  PRICE 

50%  OFF  OUR  REGULAR  PRICE 


20  CATALOGS 
25  CATALOGS 
30  CATALOGS 

35  CATALOGS 

40  CATALOGS 

45  CATALOGS 

50  CATALOGS 
BE  SURE  TO  SPECIFY  CLASSIC  OR  NUDE  BABES! 

120  VOL.  OF  KRASNYA  BABES  CLASSIC  LINE 
120  VOLUMES  OF  KRASNYA  BABES  NUDE  LINE 


$24.95  S&H  FREE 

FOR  GRAB  BAG  OF 

50  PHOTOS 

FROM  ALL  OUR  CATALOGS 
SPECIFY  RACE  AND  MAIN 
AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION 
FOR  YOU 

BONUS  ONE  COLOR 
CATALOG  PAGE 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  1ST  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


3 BRAND  NEW  FLAT  BOOKS  OF  FOREVER 
STAMPS  FOR  GRAB  BAG  OF  45  PHOTOS 
FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  B&W  CATALOG  PAGE 
PLEASE  INCLUDE  6 FOREVER  STAMPS  WITH 
YOUR  ORDER  FOR  S&H 


KRASNYA  L.L.C. 

P.O.BOX  32082 
BALTIMORE,  MD  21282 
EMAIL  AND  CORRLINKS  REQUESTS  ACCEPTED  AT: 

KRASNYABABES@HOTMAIL.COM 


KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO  OF  EXOTIC  BEAUTIES 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY  BOP-FRIENDLY  OR  NUDE 

***  2013  & 2014  *** 

YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM  OUR 
FINEST  COLLECTION  ALL  CAPTURED  IN  VIVID 
APROX.  4X6  IMAGES  DISPLAYING  ALL  THERE 
ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 

OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR  WITH  48  NOT  SO  BASIC 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$1 1 .95  OR  2 FLAT  BOOKS  OF  FOREVER  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 


PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY 


KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

mu  (ZQKltXQQJMlimW  (S0OT9&Q 

FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 

03  OWffB l&Zl&msXaM.  ABOiM  00m  mm# 

HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU.. .GRAB  BAG 

TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE" 

ONLY  $0.25  CENT$  PER  BABE 

"CACHE  TWO-FIVE”  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 

5 GRAB  BAG  MINIMUM  PURCHA5E  REQUIRED 

OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

$2.00  $HIPPING  AND  HANDLING  PER  BAG 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 

25  AWEBOME  BABES  PER  BAG  AT  ONLY  $6.25  PER  BAG 

AND  WHAT  COLLECTION  NUMBER  YOU'D  LIKE. 

YOU  MUST  BUY  AT  LEAST  5 GRAB  BAGS  OR  50  GRAB  BAGS. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  YOU'D  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 

THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 

IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 

THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 

AGAI N THIS  YEAR.  SO  STOCK  UP  NOW / 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 

YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE. ..THE  INDIVIDUAL  SELECTIONS  COME 

CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA'S  "CACHE  TWO-FIVE"  SELECTIONS  IN 

FROM  OUR  BEST  CATALOGS!!! 

INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 

OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $17.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $99.95***** 

PLUS  S&H  FOR  6 "CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

150  BEAUTIES 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU  PURCHASE 

FOR  A RIDICULOUSLY  LOW  PRICE  OF 

THE  5 GRAB  BAG  MINIMUM! 

.****$99.95*.***  pLUs  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 

BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 

YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 

MULTIPLES  OF  5 FOR  $6.00  ONLY. 

IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 

ALL  OF  OUR  NORMAL  POLICIES  APPLY 

AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 
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Jail  Detainee  Dies  after  Altercation  with  Deputies  at  Arizona  Jail 


A MAN  WHO  WAS  ASSAULTED  BY  DEPU- 

ties  after  being  booked  into  the  Mari- 
copa County  Jail  in  Phoenix,  Arizona  died 
after  being  taken  ofFlife  support. 

Ernest  “Marty”  Atencio,  44,  was  a di- 
vorced Army  veteran  with  three  sons  aged 
15, 16  and  21.  He  was  working  in  his  fam- 
ily’s real  estate  business  and  did  not  have  a 
serious  criminal  record. 

Atencio  was  arrested  and  booked  into 
the  jail  on  an  assault  charge  on  Decem- 
ber 16,  2011.  According  to  the  Maricopa 
County  Sheriff’s  Office  (MCSO),  he  be- 
came combative  while  at  the  downtown 
Fourth  Avenue  jail  and  was  placed  naked 
in  a “safe  cell.”  Fifteen  minutes  later  he  was 
found  unresponsive. 

Atencio  was  transported  to  a hospital 
where,  on  December  21,  he  was  taken  off 
life  support  after  his  family  was  told  he  had 
no  brain  activity.  There  were  no  signs  that 
he  had  consumed  drugs  or  alcohol,  but  his 
body  was  bruised  and  had  marks  from  a 
stun  gun  resulting  from  his  altercation  with 
jail  deputies. 

Phoenix  attorney  Michael  Manning, 
who  has  won  five  wrongful  death  lawsuits 
against  the  MCSO,  was  retained  to  repre- 
sent Atencio’s  family  in  a wrongful  death 
suit  filed  on  October  23,  2012.  He  stated 
Atencio  had  suffered  from  known  mental 
health  problems  and  may  have  stopped 
taking  his  medication. 

“[Atencio’s  family]  said  he  was  a good 
father  and  a good  employee,  that  he  was 
not  someone  that  was  in  trouble  often,” 
said  Manning. 

“They  knew  he  was  mentally  ill,”  he 
added,  referring  to  the  jail  staff.  “He  was 
just  sick.  He  was  never  aggressive.  He  was 
never  resisting.  He  was  not  combative.... 
Detention  officers  with  MCSO  beat  him 
with  closed  fists,  kicked  him  in  the  face, 
back  and  groin,  and  tased  him  too  close  to 
his  heart.” 

In  February  2013,  Atencio’s  fam- 
ily rejected  a 1550,000  offer  from  the 
Maricopa  County  Board  of  Supervi- 
sors to  settle  their  wrongful  death  suit, 
which  was  removed  to  federal  court  and 
remains  pending.  See:  Atencio  v.  Arpaio, 
U.S.D.C.  (D.  Ariz.),  Case  No.  2:12-cv- 
02376-PGR. 

Numerous  prisoners  have  suffered 
preventable  injuries  and  deaths  in  Maricopa 
County’s  jails,  resulting  in  over  $40  million 


in  settlements  and  jury  awards.  [See,  e.g.: 
PA/VJuly  2012,  p.47;  Dec.  2010,  p.47;  Oct. 
2009,  p.32]. 

Atencio’s  death  occurred  one  week  af- 
ter the  U.S.  Department  of  Justice  released 
a report  finding  the  MCSO  had  commit- 
ted a wide  range  of  civil  rights  violations 
against  Latinos,  including  racial  profiling 
and  heavy-handed  immigration  patrols. 
Maricopa  County  SherifFJoe  Arpaio  coun- 
tered that  the  Justice  Department’s  findings 
were  politically  motivated  by  the  Obama 
administration. 


A New  York  federal  district  court 
has  held  that  prison  officials  were  liable 
for  convicting  a prisoner  in  a disciplinary 
proceeding  based  solely  on  a victim’s  uncor- 
roborated hearsay  statement. 

Carl  E.  Molano,  a New  York  state 
prisoner,  was  on  the  recreation  yard  at  the 
Five  Points  Correctional  Facility  on  Janu- 
ary 16, 2008  when  another  prisoner, Travis 
Lang,  was  slashed  across  the  face  by  an 
assailant  who  attacked  him  from  behind. 
Sixty-eight  other  prisoners  were  on  the 
yard  at  the  time. 

Lang  initially  said  he  didn’t  know 
who  had  attacked  him.  Later,  Molano  was 
charged  with  the  slashing  in  a prison  dis- 
ciplinary proceeding  after  Lang  allegedly 
identified  him  from  a photo  spread  of  all 
the  prisoners  on  the  yard. 

Lang  refused  to  testify  in  a Tier  III 
disciplinary  proceeding  held  by  Hearing 
Officer  Jose  Pico.  Guard  J.  Wright  testified 
that  immediately  after  the  attack,  Lang 
told  him  he  did  not  know  who  assaulted 
him.  Another  prisoner  testified  that  he 
was  talking  to  Molano  when  the  attack 
occurred.  Sgt.  Levac  testified  that  he  had 
witnessed  Lang  identify  Molano  from  the 
photo  spread. 

Molano  was  found  guilty  and  sen- 
tenced to  36  months  in  the  Special  Housing 
Unit  (SHU).  He  appealed  to  Norman 
Bezio,  Director  of  Special  Housing  and 
the  Inmate  Discipline  Program,  arguing 


On  August  31,2012,  the  Department 
of  Justice  announced  it  would  not  file 
criminal  charges  against  Arpaio  or  other 
sheriff’s  office  employees  following  an  in- 
vestigation into  the  MCSO’s  anti-public 
corruption  squad. 

“After  careful  review,  we  do  not  believe 
the  allegations  presented  to  us  are  pros- 
ecutable as  crimes,”  wrote  Assistant  U.S. 
Attorney  Ann  Birmingham  Scheel.  PI 

Sources:  Associated  Press,  www.azfamily. 
com,  www.thehill.com 


there  was  insufficient  evidence  to  support 
the  disciplinary  conviction.  Bezio  denied 
his  appeal  but  reduced  the  SHU  term  to 
24  months. 

Molano  filed  an  Article  78  proceeding 
in  New  York  State  Supreme  Court.  While 
that  case  was  pending,  but  after  Molano  had 
spent  around  12  months  in  the  SHU,  the 
Commissioner  administratively  reversed 
the  disciplinary  conviction.  Molano  then 
filed  a civil  rights  action  in  federal  district 
court  under  42  U.S.C.  § 1983,  alleging 
due  process  violations  based  on  the  lack  of 
evidence  in  the  disciplinary  proceeding  and 
Bezio’s  failure  to  reverse  his  conviction. 

The  defendants  and  Molano  filed 
cross-motions  for  summary  judgment.  The 
court  noted  that  “the  misbehavior  report 
completed  by  Sergeant  Bevierwas  made  up 
entirely  of  hearsay  and  double  hearsay  state- 
ments from  other  officers,  none  of  whom 
endorsed  the  report  or  submitted  their  own 
firsthand  reports.”  Lang  had  refused  to 
testify  and  included  on  a refusal  form  the 
statement,  “This  inmate  was  the  one  who 
assaulted  me.”  However,  Lang  denied  mak- 
ing such  a statement  and  later  gave  Molano 
a sworn  affidavit  saying  he  did  not  believe 
Molano  was  his  assailant. 

“No  one  who  testified  at  the  hearing 
had  personally  observed  the  attack,  and 
no  testimony  or  evidence  was  presented 
at  the  hearing  which  suggested  that  any 
efforts,  beyond  the  photo  array,  were  made 
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to  verify  the  identification  of  plaintiff  as 
Lang’s  attacker,  to  assess  Lang’s  credibility 
in  making  the  identification,  or  to  explore 
his  testimony  that  he  had  not  identified 
plaintiff  as  his  attacker  on  the  refusal  form,” 
the  district  court  wrote. 

During  the  proceedings  in  federal 
court,  Sgt.  Bevier  testified  that  he  had 
signed  a New  York  State  Police  Photo 
Display  Record  indicating  he  was  the  only 
officer  present  during  the  photo  array.  How- 
ever, on  cross-examination  he  testified  that 
he  had  not  been  present  for  the  photo  array, 
stating  that  Sgt.  Levac,  who  was  not  listed 
on  the  Photo  Display  Record,  was  the  only 
officer  present. 

The  district  court  found  that  the  evi- 
dence submitted  at  Molano’s  disciplinary 
hearing  was  at  best  “a  bare  accusation  by 
a victim  who  then  refused  to  confirm  his 
initial  allegations,”  with  no  “independent 
credibility  assessment”  by  prison  officials. 
This  was  inadequate  under  Luna  v.  Pico, 
356  F.3d  481  (2d  Cir.  2004),  an  earlier 
case  involving  the  same  disciplinary  of- 
ficer, in  which  the  court  held  that  “a  bare 
accusation  by  a victim  who  then  refused 
to  confirm  his  initial  allegations”  was 
insufficient. 

“The  evidence  upon  which  plaintiff 
was  found  guilty  at  the  Tier  III  hearing  - 
records  and  testimony  concerning  Lang’s 
identification  of  plaintiff  in  a photo  array, 
an  identification  which  Lang  refused  to 
confirm,  and  ultimately  denied  having 
made  - is  insufficient  to  satisfy  even  the 
lenient  ‘some  reliable  evidence’  standard 
required  for  due  process,”  the  district 
court  stated. 

Further,  Bezio  could  be  held  liable  for 
failing  to  reverse  the  disciplinary  convic- 
tion - an  issue  he  had  failed  to  brief  - and 
neither  Pico  nor  Bezio  was  entitled  to 
qualified  immunity.  The  court  therefore 
granted  summary  judgment  to  Molano  on 
the  issue  of  liability  and  ordered  the  parties 
to  confer  to  reach  an  agreement  on  dam- 
ages, failing  which  a damages  trial  would 
be  scheduled. 

The  parties  reached  a settlement  that 
was  approved  by  the  court  on  January  24, 
2013  in  which  the  defendants  agreed  to 
pay  $67,000  to  resolve  the  case,  inclusive  of 
$22,333  in  attorney  fees.  Molano  was  repre- 
sented by  Buffalo  attorney  Thomas  Terrizzi. 
See:  Molano  v.  Bezio,  U.S.D.C.  (W.D.N.Y.), 
Case  No.  6:10-cv-06481-DGL;  2012  U.S. 
Dist.  LEXIS  52522.  ft 


Utah  DOC  Ends  "English  Only" 
Visitation  Requirement 

by  Christopher  Zoukis 


As  of  August  i,  2013,  Utah  state 
prisoners  are  able  to  talk  to  their 
visitors  in  languages  other  than  English, 
reversing  a longstanding  policy. 

The  change  puts  an  end  to  the  nation’s 
only  state  prison  system  rule  that  forbids 
foreign  languages  during  visits,  according 
to  Chesa  Boudin,  a federal  public  defender 
in  San  Francisco  and  co-author  of  a Yale 
University  study  on  prison  visitation.  [See: 
PLN,  May  2013,  p.l]. 

According  to  the  Utah  Department 
of  Corrections  (DOC),  approximately 
one-fifth  of  the  state’s  prison  population  is 
Hispanic.  John  Mejia,  legal  director  of  the 
American  Civil  Liberties  Union  of  Utah, 
said  that  for  many  years  his  office  had  re- 
ceived a steady  stream  of  complaints  about 
the  English-only  visitation  policy.  Utah 
has  many  Spanish-speaking  prisoners  as 
well  as  others  whose  families  speak  Pacific 
Islander  and  Native  American  languages, 
he  noted. 

The  policy  change  was  initiated  by  the 
Utah  DOC’s  new  director,  Rollin  E.  Cook, 
who  took  over  in  April  2013  and  agreed  to 
make  the  change  after  meeting  with  ACLU 
officials.  The  English-only  rule  had  been 
in  place  for  decades  as  a “safety  measure” 
so  guards  could  monitor  prisoner-visitor 
conversations,  according  to  DOC  spokes- 
man Steve  Gehrke.  Guards  will  still  have 
the  authority  to  cut 
off  conversations  and 
ask  visitors  to  either 
speak  in  English  or 
leave  if  they  think 
they  are  discussing 
nefarious  plans,  he 
stated. 

Director  Cook 
said  he  has  “zero  con- 
cerns” about  the  new 
policy  compromis- 
ing security,  adding 
the  change  gives 
the  DOC  a better 
balance  between  se- 
curity and  the  rights 
of  prisoners  and  their 
families.  He  stressed 
the  positive  impact 


of  visits  on  prisoners’  rehabilitation.  “That’s 
their  connection  to  the  community  and 
to  their  family  and  friends.  It’s  going  to 
make  the  visitation  a lot  better  for  people 
that  don’t  speak  English  as  their  first  lan- 
guage.” 

The  DOC  also  changed  its  policy 
prohibiting  “a  nonrelative  of  the  oppo- 
site sex”  from  visiting  unless  they  were 
accompanied  by  the  prisoner’s  spouse  or 
parents.  Prison  officials  had  claimed  the 
policy  was  intended  to  prevent  “fights 
during  visitation  when  spouses  find  out 
about  an  affair,”  Gehrke  said.  Because 
such  incidents  were  rare,  however,  the 
rule  was  scrapped.  The  DOC  will  also 
now  allow  visitors  to  be  on  the  visitation 
lists  of  more  than  one  prisoner,  on  a case- 
by-case  basis. 

Sources:  Associated  Press,  www.desertnews. 
com,  www.oregonlive.com, www.sltrib.com 


Actual  Innocence 

Explains  how  the  innocent  are  convicted 
by  faulty  eyewitness  testimonies,  police 
perjury,  expert  witnesses,  prosecutorial 
misconduct,  etc.,  and  how  DNA  testing  is 
used  to  free  the  innocent. 

$ 1 6.00  from  PLN's  Book  Store! 

See  page  61  for  more  information. 


PRISON  INMATES  ONLINE 

Lifetime  Profile  Listings 


LIFETIME 

Length  of  Sentence 


Since  2000 


.MEMBERSHIPS 


* 


$5  MINI  PROFILE 

Prtcet  good  through  20)  2 

Connected  Acrou  the  Internee 

St  Jf  commtd  bmAfi  tnem h.  and 

pen  ptk  Reconnect  weh  tenf  toM 


K3 


Share  Your  Creative  S*de: 

Pom  I SO  word  Wop.  ffS) 

Am  yom  ArxwoA  (IS  far  S emfe*) 
Pom  Poetry  | JS  tor  ISO  wordi) 

Pom  Yocldw  Video*  1 IS  each) 

Here  » How  to  Get  Sorted: 

For  W8  n 


Length  of  Sentence  Profile: 

ISO  - long*  of  Sentence  Prcfl* 

Includes  Up  to  l photo* 

>X)  word 

•I  Y*ar  o#  Mttnie  Fgreardtaf  Senate 
SS  Mm  Pn He  ft  I photo 

Got  Cofrtnk»r 

Ord*r  our  Moip  ho»ird«|  Serwce  and  k 


yom  Corriwka  account  Add  w 
Or  addrvM  « 


• 810)  or  (2)  In  On* 
d wfl  mad  you  a Free  Merrftart^  Adpaearton  Card  alei^  w«di 


* to  STATl  Mm  in 
FL.  MOl  or  PA.  Mcsatft  Ferwardnf  Sendee 

- ■«  n . - M ~ - -»  . - - M _ J ^ I 

inwm  n ocivca  wax  no*  arc  t arty  nail. 

•Hwup  Sendee  Aetafcttod  *»  NY  Son  Alton* 


Prieon  Inmates  Online  - 8033  W Sunset  Blvd.  #7000  - Los  Angeles  CA  9004G 


Prison  Legal  News 


55 


August  2013 


Alabama:  Alabama  Department  of 
Corrections  guard  Bryant  Thompson  and 
former  guard  Quincy  Walton  are  the  sub- 
jects of  a 29-count  indictment  unsealed 
on  March  8,  2013,  charging  them  with 
federal  tax  crimes.  They  are  accused  of 
a scheme  in  which  Thompson  obtained 
prisoners’  Social  Security  numbers  and 
had  false  tax  returns  filed  in  their  names. 
Tax  refunds  issued  by  the  IRS  were  cashed 
by  Walton.  They  face  one  count  each  of 
conspiracy  plus  several  counts  of  aggra- 
vated identity  theft,  wire  fraud  and  theft 
of  government  funds. 

California:  A follower  of  Charles 
Manson,  accused  of  attempting  to  smuggle 
a cell  phone  to  the  notorious  cult  leader,  was 
arrested  on  March  26,  2013.  Craig  Ham- 
mond, 63,  was  caught  with  a wristwatch 
cell  phone  while  being  searched  prior  to 
a planned  visit  with  Manson.  Hammond, 
who  goes  by  Gray  Wolf,  had  moved  close  to 
Corcoran  State  Prison  to  be  near  Manson 
and  visits  him  regularly.  Manson  has  twice 
been  caught  with  contraband  cell  phones, 
once  in  2009  and  again  in  2011. 

California:  On  March  14,2013  a brief 
riot  broke  out  in  the  B Facility  Yard  at  Kern 
Valley  State  Prison,  sending  10  prisoners 
to  hospitals  with  stab  wounds.  Three  were 
listed  in  critical  condition.  Guards  used 
tear  gas  and  pepper  spray  to  quell  the  dis- 
turbance; according  to  prison  officials,  no 
staff  members  were  injured. 

California:  San  Francisco  Sheriff  Ross 
Mirkarimi  was  the  subject  of  a domestic 
violence  case  last  year  involving  his  wife. 
Sentenced  to  three  years  probation,  he 
was  suspended  but  the  city’s  Board  of  Su- 
pervisors did  not  remove  him  from  office 
and  he  was  reinstated  in  October  2012. 
Ironically,  Mirkarimi  invited  the  group 
“Dancing  without  Borders”  to  coordinate 
a Valentine’s  Day  dance  in  both  the  men’s 
and  women’s  jails  on  February  14, 2013  as 
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News  in  Brief 

part  of  an  international  campaign  against 
domestic  violence. 

China:  On  March  26, 2013,  the  Zhe- 
jiang Provincial  Higher  People’s  Court  in 
eastern  China  reversed  the  convictions  of 
two  men  who  had  spent  10  years  in  prison 
for  rape.  According  to  the  court,  “there 
was  new  evidence  showing  the  possibility 
of  another  suspect”  in  the  2003  rape  of  a 
woman  in  Hangzhou,  and  evidence  pre- 
sented during  the  rape  trial  of  Zhang  Hui 
and  Zhang  Gaoping  was  insufficient  to 
support  their  convictions.  The  new  suspect 
is  reportedly  in  prison  for  another  crime; 
his  DNA  matches  samples  taken  from  the 
rape  victim. 

Florida:  Health  inspectors  are  probing 
rat  infestations  at  the  aging,  dilapidated 
Miami-Dade  County  Jail.  A complaint  was 
sent  to  the  Health  Department  on  March  7, 
2013  by  civilian  administrator  Greg  Rollins, 
who  said  “rats  can  be  seen  running  rampant” 
throughout  the  facility.  The  problem  has 
extended  to  stray  cats  gathering  at  the  jail 
to  eat  the  rodents.  The  Health  Department 
oversees  only  the  jail’s  kitchen  but  did  not 
spot  any  rats  during  a recent  visit.  Cor- 
rections Department  Director  Tim  Ryan 
said  he  believes  the  complaint  exaggerates 
conditions  at  the  facility. 

Florida:  Jessica  Gonzales,  31,  was  ar- 
rested onMarch  13,2013  and  charged  with 
smuggling  contraband  into  the  LaBelle  Jail 
- specifically,  ice  cream,  chicken  and  pizza. 
According  to  Hendry  County  Sheriff’s 
Office  investigators,  Gonzales  was  seen  on 
numerous  occasions  bringing  food  for  pris- 
oner Lorenzo  Brooks,  including  for  Brooks’ 
40th  birthday  when  Gonzales  brought  in  a 
tub  of  ice  cream  plus  four  bowls  and  spoons. 
Another  deputy  was  invited  to  join  the 
party  but  declined.  At  least  seven  deputies 
provided  details  of  Gonzales  giving  pref- 
erential treatment  to  Brooks;  investigators 
later  determined  that  Gonzales  and  Brooks 
were  having  an  affair. 

Georgia:  A guard  at  the  Macon  State 
Prison  died  in  a 24-gunshot  exchange  on 
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the  front  porch  of  his  home  on  March  10, 
2013.  Tony  Rawls,  50,  fired  eight  shots  at 
officers  who  were  responding  to  a frantic 
911  call  from  his  wife,  Michelle,  about 
fifteen  minutes  before  the  gun  battle. 
The  Georgia  Bureau  of  Investigation  said 
the  dispute  between  Rawls  and  his  wife 
began  after  he  read  text  messages  on  her 
cell  phone.  Michelle  Rawls  admitted  to 
authorities  that  she  was  having  an  affair. 
Houston  County  District  Attorney  George 
Hartwig  concluded  on  March  28,2013  that 
the  responding  police  officers  were  justified 
in  shooting  Rawls. 

Greece:  At  least  11  prisoners  escaped 
from  the  Trikala  Prison  in  central  Greece 
on  March  22, 2013  after  six  gunmen  with 
rifles  and  grenades  approached  the  facility 
in  a pickup  truck  and  van,  and  opened  fire. 
Simultaneously,  prisoners  climbed  to  the 
facility’s  roof  and  fired  rounds  before  escap- 
ing. Two  guards  were  wounded  during  the 
attack.  In  February  2013,  the  Trikala  prison 
was  the  scene  of  an  unsuccessful  attempt 
by  prisoner  Panagiotis  Vlastos  to  escape 
by  helicopter,  in  which  over  500  shots  were 
fired  and  the  helicopter  was  forced  to  land 
in  the  prison’s  parking  lot. 

Idaho:  On  February  20, 2013, prisoner 
Melvin  A.  McCabe,  a double  amputee,  filed 
a federal  lawsuit  alleging  that  the  lack  of 
shower  facilities  for  the  disabled  makes  the 
Jerome  County  Jail  unsafe.  The  complaint 
states  McCabe  needs  a shower  equipped 
with  safety  rails,  a secure  and  sanitary  fold- 
down shower  chair  and  a handheld  shower 
head.  McCabe  claims  that  he  has  fallen  in 
the  shower  facilities  in  the  past  and  faces  the 
risk  of  future  injuries.  “We’ve  got  what  we’ve 
got,”  said  Jerome  County  Sheriff  Doug 
McFall,  with  respect  to  accommodations 
for  disabled  prisoners  at  the  jail. 

Illinois:  A federal  prisoner  was  on 
an  “unescorted  transfer”  between  the  U.S. 
Penitentiary  in  Marion  and  a halfway  house 
on  March  26,2013  when  he  carjacked  two 
female  motorists  at  gunpoint  in  separate 
incidents.  David  J.  Pederson,  55,  was  near- 
ing release  on  his  sentence  for  bank  robbery 
when  he  committed  the  crimes.  In  May 
2013  he  pleaded  guilty  to  state  charges  and 
received  40  years  in  connection  with  the 
carjackings.  Bureau  of  Prisons  spokesman 
Chris  Burke  said  unescorted  prisoner  trans- 
fers are  done  “on  a case  by  case  basis.” 

Indiana:  Trevor  Matthew  Reynolds, 
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27,  a former  St.  Joseph  County  jail  guard, 
appeared  in  court  on  April  1,2013  to  face 
charges  of  theft,  official  misconduct  and 
trafficking  with  an  inmate.  A recently- 
released  prisoner  contacted  the  warden 
at  the  jail  after  discovering  his  debit  card 
was  missing.  Reynolds  claimed  he  had 
bought  the  debit  card  from  the  prisoner 
for  less  than  it  was  worth,  but  surveillance 
video,  photographs  and  receipts  indicated 
he  had  stolen  the  card,  which  was  loaded 
with  over  $500.  Reynolds  was  released 
from  jail  after  posting  a $1,500  bond,  and 
subsequently  fired. 

Louisiana:  Orleans  Parish  Prison 
guard  Ajay  Mallery,  44,  was  charged  with 
battery  and  malfeasance  in  February  2013 
for  punching  a handcuffed  prisoner  three 
times  in  the  face  on  December  25,  2012. 
Several  deputies  heard  verbal  exchanges 
between  Mallery  and  prisoner  James  Muse 
that  led  up  to  the  physical  altercation.  Muse 
admitted  to  an  investigator  that  he  said 
“fuck  you,  bitch”  to  Mallery,  who  said  he 
felt  the  need  to  defend  himself  and  wasn’t 
aware  that  Muse  was  handcuffed  at  the 
time.  Mallery  was  suspended  without  pay 
and  released  on  a $25,000  recognizance 
bond. 

Minnesota:  Two  multimillion-dollar 
fraudsters  in  their  60s  escaped  from  FPC 
Duluth,  a minimum-security  federal  facility, 
on  March  31,  2013.  Michael  Krzyzaniak, 
64,  and  Gerald  Greenfield,  67,  were  dis- 
covered missing  at  a “regularly  scheduled 
prisoner  count.”  U.S.  Marshals  found  the 
pair  at  a hotel  six  days  later  and  they  were 
arrested  without  incident.  Krzyzaniak  was 


serving  a 12-year  sentence  for  defraud- 
ing investors  of  almost  $26  million,  while 
Greenfield  was  serving  over  4 years  for 
conspiracy  to  commit  money  laundering 
in  connection  with  a $2.5  million  mortgage 
fraud  scheme.  They  both  now  face  federal 
escape  charges. 

Missouri:  A 73-year-old  prisoner 
being  arraigned  on  a probation  violation 
fell  ill  and  died  in  a Jackson  courtroom  on 
March  4, 2013.  The  judge  was  preparing  to 
release  Daniel  Stroder  when  Stroder  col- 
lapsed. Court  bailiffs  provided  medical  aid 
until  paramedics  arrived  and  took  Stroder 
to  a hospital,  where  he  was  pronounced 
dead.  An  autopsy  found  nothing  unusual 
and  the  death  was  ruled  due  to  natural 
causes. 

Nebraska:  Patrick  Flowley,  42,  was 
sentenced  in  March  2013  to  100  to  140 
more  years  in  prison  for  cutting  and  stab- 
bing his  caseworker,  Jeffrey  Laabs.  The 
April  10, 2011  attack  occurred  at  the  Lin- 
coln Correctional  Center  and  resulted  in  a 
partial  lockdown.  Flowley  said  during  his 
sentencing  hearing  that  Laabs  had  started 
an  argument  “and  I finished  it. "Prior  to  the 
incident,  Flowley  was  serving  16  to  22  years 
for  robbery  and  driving  offenses. 

New  Mexico:  Raw  sewage  ran  into  the 
streets  in  Grants,  New  Mexico  in  January 
2013,  and  a blocked  sewer  line,  stopped 
up  with  prisoner  uniforms  and  shoes,  was 
traced  back  to  the  Cibola  County  Correc- 
tional Center.  The  city’s  general  manager, 
Robert  Horacek,  noted  the  uniforms  were 
not  the  only  reason  for  the  sewage  spill, 
saying  “The  pipes  are  also  aging  and  there  is 


other  debris  in  there.”  Councilman  Martin 
Hicks  said  the  facility,  which  is  operated  by 
CCA,  needs  to  filter  its  waste  before  it  flows 
into  the  municipal  system.  “The  prisons  are 
good  for  the  economy  but  they  are  not  be- 
ing good  neighbors  when  it  comes  to  our 
sewage  system,”  he  stated. 

New  York:  On  March  1,  2013,  Billie 
Jo  Ribble,  35,  was  taken  to  a hospital  in 
Pennsylvania  complaining  of  pregnancy- 
related  stomach  pains  following  her  arrest 
on  a fugitive-from-justice  charge.  At  the 
hospital,  police  said  she  grabbed  a chair  or 
stool  and  hit  a Steuben  County  jail  guard, 
then  jumped  out  a window  to  a second-sto- 
ry roof,  where  she  used  a ladder  to  reach  the 
ground.  In  the  hours  that  followed,  Ribble 
broke  into  a house,  kidnapped  a woman 
and  her  6-month-old  baby  at  knifepoint, 
and  forced  the  woman  to  drive  her  to  New 
York.  Police  were  able  to  track  her  through 
a cell  phone  and  she  was  eventually  located 
and  surrendered.  She  faces  federal  kidnap- 
ping charges. 

Nigeria:  Police  confirmed  that  25 
people  were  killed  during  a March  22, 
2013  attack  on  the  Ganye  local  government 
area,  a border  town  in  Adamawa  State.  The 
two-hour  assault  by  heavily  armed  gunmen 
targeted  the  divisional  police  station  as  well 
as  the  town’s  beer  parlor,  bank,  library  and 
courts.  Among  the  dead  was  the  deputy 
comptroller  in  charge  of  the  Ganye  Prison, 
who  was  killed  when  the  gunmen  attacked 
the  facility  and  freed  127  prisoners. 

Ohio:  Lebanon  Correctional  Institu- 
tion guard  Denna  Watts  was  granted  a “last 
chance”  on  March  26,  2013  after  nearly 
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losing  her  job  for  failing  to  make  proper 
rounds  and  falsifying  records  on  the  night 
a prisoner  committed  suicide.  Prison  offi- 
cials are  reviewing  their  suicide  prevention 
policies  at  the  facility,  which  has  the  second- 
highest  suicide  rate  among  Ohio  prisons. 
Watts  was  conducting  rounds  on  January 
7, 2013  - but  not  as  frequently  as  required 
- when  prisoner  Terry  Hupp  killed  himself. 
Watts  then  falsified  records  to  reflect  that 
she  had  conducted  the  required  rounds. 

Pennsylvania:  In  honor  of  a ritual 
initiated  by  Jesus  shortly  before  his  arrest, 
Catholic  practitioners  wash  people’s  feet 
on  Holy  Thursday  (Maundy  Thursday). 
Pope  Francis  made  headlines  in  Rome  on 
March  28, 2013  when  he  washed  the  feet 
of  12  juvenile  offenders  at  the  Casal  del 
Marmo  Penitential  Institute  for  Minors.  In 


the  U.S.,  Bishop  David  Zubik,  continuing  a 
tradition  that  Pittsburgh’s  Catholic  bishops 
have  practiced  for  a quarter-century,  washed 
prisoners’ feet  at  the  Allegheny  County  Jail. 
“That’s  part  of  what  happened  on  Holy 
Thursday, ”he  said. “Jesus  became  a prisoner 
and  knew  the  pain  people  have  in  their  lives. 
They  need  someone  to  bring  hope.” 

Pennsylvania:  A drunken  federal 
prison  guard  was  charged  with  disorderly 
conduct  and  cited  for  firing  a weapon 
within  city  limits  on  March  2,  2013.  He 
also  was  charged  with  reckless  endanger- 
ment  for  shooting  his  own  finger  in  an 
attempt  to  remove  his  wedding  ring  dur- 
ing an  argument  with  his  wife.  Police  say 
Alfredo  Malespini  III,  31,  was  taken  to 
a local  hospital  for  medical  and  mental 
health  treatment;  he  was  employed  at 
FCI-McKean  at  the  time  of  the  shooting 
incident,  which  badly  mangled  his  finger 
but  failed  to  remove  the  ring. 


Russia:  Two  officials  with  Selinvest,  a 
subsidiary  of  Russia’s  Federal  Penitentiary 
Service  (FCIN),  were  detained  in  March 
2013  for  their  involvement  in  fraudulent 
deals  related  to  sugar  purchases. The  schemes 
involved  buying  sugar  for  the  prison  system 
at  inflated  prices,  and  are  estimated  to  have 
cost  the  FCIN  over  100  million  mbles  ($3.2 
million).  The  sugar  scandal  falls  on  the  heels 
of  another  financial  scam  in  which  the  FCIN 
paid  inflated  prices  for  electronic  monitoring 
bracelets  that  did  not  link  to  Russia’s  satellite 
system  and  were  therefore  effectively  use- 
less. That  scheme  cost  the  prison  system  an 
estimated  $32  million. 

South  Africa:  In  a project  partly 
funded  by  the  European  Union,  developers 
announced  on  March  13,  2013  that  gam- 
ing fans  will  soon  be  able  to  see  typical 
scenes  of  Nelson  Mandela’s  South  African 
apartheid  prison  on  Robben  Island  in  a new 
computer  game.  The  multi-media  project 
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was  dubbed  “Mandela  27”  in  reference  to 
the  number  of  years  Mandela  spent  at  the 
prison  prior  to  his  release  in  1990,  and  will 
be  an  educational  tool  for  learning  about 
cultural  events  that  occurred  while  he  was 
incarcerated. 

Tennessee:  Testimony  during  a Febru- 
ary 2013  trial  on  federal  drug  and  weapon 
conspiracy  charges  revealed  that  government 
agents  had  recorded  more  than  100  phone 
calls  between  Leonard  “Hype”  Baugh,  34, 
serving  a 30-year  sentence,  and  gang  “king- 
pin” Jamal  Shakir,  serving  16  consecutive 
life  sentences.  The  calls  were  facilitated  by 
an  outside  contact  who  would  accept  calls 
from  Shakir,  who  was  in  jail  awaiting  trial, 
then  place  three-way  calls  to  Baugh,  who  had 
a contraband  cell  phone  at  the  Riverbend 
Maximum  Security  Institution.  Unsurpris- 
ingly, the  calls  revealed  gang  activity. 

Texas:  Joseph  Thornhill,  30,  was  ar- 
rested on  February  21, 2013  on  charges  of 
official  oppression  after  several  prisoners  at 
the  Tarrant  County  Jail  accused  the  former 
guard  of  mistreatment.  A pending  federal 
lawsuit  alleges  that  Thornhill  threw  a bag 
of  laundry  detergent  into  the  face  of  one 
prisoner,  sprayed  disinfectant  at  prisoners’ 
genitals,  faces  or  other  body  parts  and  shot 


paper  wads  at  prisoners,  causing  an  eye 
injury  in  one  case,  among  other  abuses. The 
prisoners  are  seeking  120,000  in  damages 
plus  attorney  fees  and  costs. 

Thailand:  On  March  17,  2013,  a riot 
briefly  erupted  at  a prison  in  Samut  Sakhon 
after  prisoners  became  angry  that  their  pleas 
for  help  for  a gravely  ill  fellow  prisoner  were 
ignored  by  guards.  Somchai  Pheeranuwat, 
25,  complained  of  chest  pains  but  prison 
staff  disregarded  protocols  for  medical 
emergencies  and  left  him  in  his  cell  for  four 
hours.  Around  50  prisoners  used  clothing  to 
cover  and  hide  their  faces  before  destroying 
surveillance  cameras  and  a door;  400  guards 
and  police  officers  responded  to  quell  the 
disturbance.  Pheeranuwat  died  due  to  an 
apparent  heart  attack. 

United  Kingdom:  Police  Constable 
Danny  Dance  was  supposed  to  be  watch- 
ing Karl  Chapman,  an  informant,  at  the 
Millgarth  police  station  in  Leeds,  West 
Yorkshire,  but  Dance  became  so  drunk  that 
he  fell  off  a desk  and  Chapman  put  him 
to  bed  in  a cell.  Dance  was  not  disciplined 
for  the  incident.  Two  former  prisoners, 
Gary  Ford  and  Danny  Mansell,  have  filed 
damage  claims  against  the  West  Yorkshire 
police  for  failing  to  disclose  special  treat- 
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ment  that  Chapman  received  for  providing 
evidence  in  their  criminal  cases.  According 
to  a February  12, 2013  report  in  the  Daily 
Mail,  Chapman  was  “given  alcohol,  allowed 
to  use  cannabis  and  heroin,  go  to  pubs  and 
visit  a brothel”  while  acting  as  an  infor- 
mant. Mansell  and  Ford  had  their  murder 
convictions  dismissed  because  police  had 
concealed  the  perks  that  Chapman  received 
in  exchange  for  his  testimony. 

United  Kingdom:  In  March  2013,  a 
sympathetic  judge  sentenced  John  Cadby, 
45,  to  only  an  additional  six  months  in 
prison  following  his  dramatic  escape  from 
HMS  Sudbury  to  visit  his  cancer-stricken 
22-month-old  grandson.  Cadby  had  re- 
quested home  leave  to  visit  the  child,  but 
was  denied.  His  grandson’s  family  was  con- 
sidering sending  the  toddler  to  the  United 
States  for  treatment  and  Cadby  feared  he 
would  never  see  him  again.  Judge  Stuart 
Rafferty  deemed  the  case  to  be  “exceptional” 
when  imposing  the  lenient  sentence  for 
Cadby ’s  escape. 

Venezuela:  Prisoners  at  a facility  on 
Margarita  Island  hosted  an  opening  of  their 
own  night  club  in  March  2013,  complete 
with  strippers  and  musical  performances. 
The  party  was  attended  by  friends  and  fam- 
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ily  members  of  the  prisoners,  who  maintain 
virtual  control  in  the  country’s  prisons 
through  bribery  and  intimidation.  The  Mar- 
garita Island  facility  also  has  a cockfighting 
arena  and  billiards  room.  Prisoners  report- 
edly openly  use  marijuana,  drink  alcohol 
and  possess  machine  guns. 

Washington:  An  unnamed  22-year- 
old  woman,  identified  only  as  “C.D.,”  told 
police  officers  that  Snohomish  County 
jail  guard  Abner  Canda,  58,  had  given  her 


chocolate  chip  cookies  in  return  for  con- 
sensual sex  acts  while  she  was  incarcerated 
in  November  2012.  The  sex  acts  included 
kissing,  touching  the  woman’s  breasts,  oral 
sex  and  digital  penetration  of  the  woman’s 
vagina.  Canda,  who  is  married,  was  charged 
with  felony  custodial  sexual  misconduct  on 
March  5, 2013.  The  Smoking  Gun  website 
described  the  incident  as  a “cookie  for 
nookie  scheme.” 

Wisconsin:  The  family  of  Alfredo 
Villarreal,  18,  plans  to  take  legal  action 
against  the  Waukesha  County  Sheriff’s 
Department  after  he  was  fatally  shot  by  a 


deputy  while  attempting  to  escape  from 
a hospital  room  on  January  21,  2013.  Ac- 
cording to  witness  accounts,  Villarreal,  who 
was  transported  to  the  hospital  after  being 
found  unconscious  in  his  jail  cell,  had  been 
unshackled  to  go  to  the  bathroom.  He 
fought  back  when  Deputy  Richard  Lagle 
tried  to  re-shackle  him,  breaking  Lagle’s 
nose.  Villarreal  reportedly  said  “I’m  not  go- 
ing back  to  jail”  and  charged  at  Lagle  with 
a chair,  resulting  in  Lagle  firing  five  rounds. 
District  Attorney  Daniel  Necci  issued  a 
letter  in  March  2013  clearing  Lagle  of  any 
wrongdoing  in  the  shooting. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  Jan.  1, 2013  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott  Chris- 
tianson, Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall  history  of 
the  American  prison  system  from  1492  through  the  20th  Century.  A must-read  for 
understanding  how  little  things  have  changed  in  U.S.  prisons  over 
hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110  pag- 
es. $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments  and  more.  1015 


,•••••••••••••  

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

: 1.  Four  (4)  FREE  Issues  for  40  total!  or 

• 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 

• that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com-  P 1 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  jailhouse 
Lawyers y Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Se- 
ries), by  Bryan  A.  Garner,  768  pages.  $39.00.  This  handbook  contains  po- 
lice terms  such  as  preventive  detention  and  protective  sweep,  and  phrases 
from  judicial-created  law  such  as  independent-source  rule  and  open-fields 
doctrine.  A good  resource  to  navigate  your  way  through  the 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  / paperback  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  and  treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes 

Denham,  240  pages.  $16.95.  Whether  a defendant  is  charged  with  misde- 
meanor disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable 
guide  for  those  who  want  to  support  family  members,  part-  P 
ners  or  friends  facing  criminal  charges.  1084  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  P 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  infor- 
mation on  how  to  handle  personal  injury  and  property  dam-  P 
age  claims  arising  from  accidents.  1075  |__| 

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice/neglect,  to  prepare  for  litigation.  While  this  book  is  not 
written  with  prisoners  in  mind,  it  is  useful  when  dealing  with 
malpractice  and  medical  negligence  claims.  1079  |__| 


Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
$38.00.  This  guide  provides  an  overview  of  criminal  law.  Expert  discussion 
explores  punishment,  specific  crimes,  special  defenses,  the  P 
burden  of  proof  and  much  more.  1086  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  infor- 
mation on  basic  tricks  that  police  use  to  get  people  to  incrim- 
inate themselves.  1083  l__l 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  tide,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available)  I | 
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PO  Box  1151 
Lake  Worth,  FL  33460 
Phone:  561-360-2523 
www.prisonlegalnews.org 


Great  Self-Help  Book  Deals 

From  Prison  Legal  News! 


How  to  Win  Your  Personal  Injury 
Claim 

$34.99 

How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 

• deal  with  uncooperative  doctors,  lawyers 
and  insurance  companies 

• counter  the  special  tactics  insurance 
companies  use 

• prepare  a claim  for  compensation 

• negotiate  a full  and  fair  settlement 
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Handbook 

$39.99 


Legal  Research 
$49.99 


Represent 
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► Full  text  decisions  of  thousands  of  court 
cases,  published  and  unpublished. 

► All  content  is  easy  to  print  for  down- 
loading and  mailing  to  prisoners. 

► Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere. 

► Order  books,  print  subscriptions 
and  make  donations  on  line. 


>>FREE  Data  Search 


Settlements 


► Brief  bank  with  a wide  assortment 

of  winning  motions,  briefs,  complaints 
and  settlements. 
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► The  highest  quality,  most  comprehensive 
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in  the  world. 
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Prison  Rape  Elimination  Act  Standards  Finally 
in  Effect,  but  Will  They  be  Effective? 

by  Alex  Fried m arm 


“ Sexual  abuse  is  not  an  inevitable  feature 
of  incarceration.  Leadership  matters  because 
corrections  admmistrators  caji  create  a culture 
within  facilities  that  promotes  safety  instead 
of  one  that  tolerates  abuse.  ’’-National  Prison 
Rape  Elimination  Commission 

REPORT  RELEASED  BY  HUMAN  RlGHTS 

Watch  in  2001 , titled  “No  Escape:  Male 
Rape  in  U.S.  Prisons,”  served  as  a catalyst 
which,  in  conjunction  with  increased  public 
awareness  about  the  issue  of  prison  rape,  led 
numerous  organizations  to  lobby  for  federal 
legislation  to  address  the  dilemma  of  sexual 
abuse  behind  bars. 

Michael  J.  Horowitz,  a senior  fellow 
at  the  Hudson  Institute,  garnered  sup- 
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port  for  the  legislation  from  a number  of 
conservative  and  evangelical  organizations 
- particularly  Prison  Fellowship,  founded  by 
former  special  counsel  to  President  Nixon 
(and  ex-federal  prisoner)  Charles  “Chuck” 
Colson. 

Groups  from  opposite  ends  of  the 
political  spectrum  joined  together  to  back 
the  bill,  including  Just  Detention  Interna- 
tional (formerly  Stop  Prisoner  Rape),  the 
NAACP,  Amnesty  International,  National 
Council  of  La  Raza,  Concerned  Women 
for  America,  the  Salvation  Army,  Penal 
Reform  International  and  Focus  on  the 
Family. 

For  some,  legislation  to  protect  pris- 
oners from  sexual  abuse  was  preferable  to 
enlarging  their  legal  rights.  According  to  a 
2002  article  in  the  National  Review,  “While 
some  on  the  left  - most  prominently  the 
group  Human  Rights  Watch  - have  pro- 
posed anti-prison-rape  solutions  such  as 
expanding  prisoners’  rights  to  sue  correc- 
tions officials,  the  new  proposal  represents 
a sensible  middle-ground  solution.” 

The  lead  sponsors  of  the  bipartisan  bill, 
entitled  the  Prison  Rape  Elimination  Act 
(PREA),  included  Senator  Jeff  Sessions 
and  Rep.  Frank  Wolf,  both  Republicans, 
and  Democrats  Senator  Edward  Kennedy 
and  Rep.  Bobby  Scott. 

When  PREA  was  passed  by  Congress 
by  unanimous  consent  and  signed  into  law 
by  President  George  W.  Bush  on  S eptember 
4,  2003,  some  of  the  bill’s  supporters  may 
have  envisioned  that  it  would  provide  a 
timely  response  to  redress  the  serious  prob- 
lem of  prison  rape  and  sexual  abuse. 

Unfortunately  it  would  be  another 
ten  years  before  the  PREA  standards  went 
into  effect. 


The  Long  Road  to  PREA  Standards 

Granted,  during  the  decade  it  took 
to  implement  PREA,  much  was  done  to 
formulate  the  standards  to  ensure  they  meet 
their  laudable  goal  of  eliminating  prison 
rape.  The  eight-member  National  Prison 
Rape  Elimination  Commission  (NPREC), 
chaired  by  District  of  Columbia  U.S.  Dis- 
trict Court  Judge  Reggie  B.  Walton,  was 
established  in  June  2004  - around  seven 
months  after  the  60-day  deadline  specified 
by  PREA,  which  is  codified  at  42  U.S.C.  §§ 
15601-15609. 

While  the  Commission  had  subpoena 
power  to  collect  information  to  fulfill  its 
mandate  to  develop  draft  PREA  standards, 
that  power  was  not  all-encompassing.  When 
signing  PREA  into  law,  President  Bush  is- 
sued a signing  statement  that  specified  the 
executive  branch  of  the  federal  government 
could  “withhold  information  when  its  dis- 
closure could  impair  deliberative  processes 
of  the  Executive  or  the  performance  of 
the  Executive’s  constitutional  duties.”  This 
served  as  an  exemption  to  the  NPREC’s 
“right  of  access  to  any  Federal  department 
or  agency  information  it  considers  necessary 
to  carry  out  its  duties.” 

Over  the  next  three  years  the  Com- 
mission held  eight  public  hearings  and  one 
public  meeting  that  included  testimony 
from  “corrections  leaders,  survivors  of  abuse, 
health  care  providers,  researchers,  legal 
experts,  advocates,  and  academics.”  Based 
on  that  testimony  and  information  received 
during  two  public  comment  periods,  the 
Commission  released  draft  PREA  stan- 
dards for  immigration  detention  facilities 
and  adult  prisons  and  jails  on  May  5,2008, 
and  draft  standards  for  lockups,  juvenile 
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facilities  and  community  corrections  pro- 
grams the  following  month. 

Although  the  NPREC  engaged  in 
important  work  by  holding  hearings,  ac- 
cepting public  input  and  creating  the  draft 
standards,  some  criticized  the  lengthy 
amount  of  time  - over  five  years  - it  took 
the  Commission  to  eventually  complete 
its  task. 

As  Mike  Farrell,  board  president  of 
Death  Penalty  Focus,  wrote  in  2008,  “the 
National  Prison  Rape  Elimination  Com- 
mission meets  periodically  to  ‘study  the 
impact  of  prisoner  rape.’ While  they  study, 
rape  continues.” 

In  fact,  the  process  took  so  long  that 
Congress  had  to  pass  legislation,  included 
in  the  Second  Chance  Act,  to  extend  the 
statutory  life  of  the  NPREC. 

The  Commission’s  work  culminated  on 
June  23, 2009  with  a comprehensive  276- 
page  final  report  that  included  nine  findings 
and  numerous  proposed  PREA  standards, 
which  was  forwarded  to  Congress,  Attorney 
General  Eric  Holder,  President  Obama  and 
other  federal  and  state  officials. 

“Protecting  prisoners  from  sexual 
abuse  remains  a challenge  in  correctional 
facilities  across  the  country,”  the  NPREC 
wrote.  “Too  often,  in  what  should  be  secure 
environments,  men,  women,  and  children 
are  raped  or  abused  by  other  incarcerated 
individuals  and  corrections  staff.” 

Having  fulfilled  its  purpose,  the  Com- 
mission then  disbanded. 

Although  the  U.S.  Department  of  Jus- 
tice (DOJ),  through  the  Attorney  General’s 
office,  was  required  to  use  the  Commission’s 
recommendations  to  develop  a formal  rule 
implementing  the  PREA  standards  within 
one  year,  the  process  took  significantly 
longer. 

An  alliance  of  advocacy  organizations, 
the  Raising  the  Bar  for  Justice  and  Safety 
Coalition,  launched  a campaign  in  Febru- 
ary 2010  to  urge  the  Attorney  General 
to  act  promptly  to  implement  the  PREA 
standards.  The  Coalition  advocated  for 
the  “full,  effective  implementation  of,  and 
monitoring  of  compliance  with,  the  United 
States  PREA  Standards  in  jails,  prisons, 
juvenile  detention  facilities,  immigration 
detention  centers,  and  community  confine- 
ment throughout  the  country.” 

Headed  by  Just  Detention  Interna- 


tional, the  Coalition  was  composed  of  more 
than  60  organizations,  including  the  ACLU, 
American  Legislative  Exchange  Council, 
Center  for  Constitutional  Rights,  National 
Gay  and  Lesbian  Taskforce,  National  Im- 
migrant Justice  Center,  Southern  Center 
for  Human  Rights,  Prison  Fellowship  and 
the  Human  Rights  Defense  Center,  which 
publishes  Prison  Legal  News. 

The  DOJ  issued  an  Advance  Notice  of 
Proposed  Rulemaking  with  respect  to  the 
draft  PREA  standards  on  March  10,2010, 
followed  by  a 60-day  public  comment  pe- 
riod. A proposed  final  rule  was  released  on 
January  24, 2011  that  included  four  sets  of 
national  PREA  standards  - for  adult  pris- 
ons and  jails,  juvenile  facilities,  community 
confinement  facilities  and  lockups  (e.g., 
holding  cells  in  police  stations).  Immigra- 
tion detention  centers  were  not  covered. 
Another  60-day  public  comment  period 
followed. 

The  final  rule  implementing  the  PREA 
standards  was  issued  by  the  Justice  Depart- 
ment on  May  17, 2012  - nearly  two  years 
after  the  statutory  deadline. 

The  same  day,  President  Obama 
directed  “all  agencies  with  federal  confine- 
ment facilities  that  are  not  already  subject 
to  the  Department  of  Justice’s  final  rule”  to 
develop  rules  that  comport  with  the  PREA 
standards.  This  included  the  Department 
of  Homeland  Security  (which  operates 
immigration  detention  facilities),  the 
Department  of  the  Interior  (which  oper- 
ates jails  in  Indian  Country  through  the 
Bureau  of  Indian  Affairs),  the  Department 
of  Defense  (military  prisons)  and  the  De- 
partment of  Health  and  Human  Services 
(facilities  that  house  certain  juvenile  im- 
migration detainees). 

“Sexual  abuse  should  never  be  a penalty 
for  any  crime  - and  today’s  regulations  are 
the  first  step  to  ending  the  shameful  history 
of  prison  rape  in  our  country,”  said  ACLU 
National  Prison  Project  senior  staff  counsel 
Amy  Fettig. 

The  Justice  Department’s  final  rule 
was  published  in  the  Federal  Register  and 
became  effective  on  August  20,  2012.  The 
rule  was  “immediately  binding  on  the  Fed- 
eral Bureau  of  Prisons,”  though  there  was 
a one-year  implementation  period  for  state 
and  local  corrections  agencies  and  private 
contractors. 

For  example,  they  had  a one-year  pe- 
riod following  the  effective  date  of  the  rule 
to  provide  initial  PREA  training  to  current 
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employees.  Also,  the  PREA  standard  gov- 
erning annual  compliance  audits  specified 
that  the  first  audit  cycle  would  not  start  un- 
til August  20, 2013  - requiring  corrections 
agencies  to  have  at  least  one-third  of  their 
facilities  audited  by  August  20, 2014. 

According  to  the  PREA  Resource 
Center,  standards  that  impose  “restrictions 
on  cross-gender  pat-down  searches  of 
female  inmates  in  prisons,  jails,  and  com- 
munity confinement  facilities  ...  do  not 
go  into  effect  until  August  20,  2015,  for 
facilities  whose  rated  capacity  is  50  or  more 
inmates,  and  August  21, 2017,  for  facilities 
whose  rated  capacity  does  not  exceed  50.” 
Further,  the  PREA  standard  governing 
minimum  staffing  ratios  in  certain  juvenile 
facilities  goes  into  effect  on  October  1, 
2017. 

Thus,  the  PREA  standards  as  imple- 
mented by  the  final  rule  issued  by  the  DOJ 
will  not  become  fully  effective  until  14 years 
after  PREA  was  signed  into  law. 

Criticism  of  the  Proposed 
Standards 

Hundreds  of  people  and  organizations 
submitted  comments  to  the  NPREC  as 
the  draft  standards  were  being  developed, 
and  to  the  Department  of  Justice  during 
the  two  public  comment  periods  following 
the  DOJ’s  release  of  the  Advance  Notice 
of  Proposed  Rulemaking  and  the  proposed 
final  rule. 

The  Justice  Department  received  almost 
2,000  public  comments  from  various  groups 
and  stakeholders,  including  the  Ameri- 
can Correctional  Association,  National 
Women’s  Law  Center,  Prison  Fellowship, 
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National  Sheriff’s  Association,  American 
Probation  and  Parole  Association,  Ameri- 
can Bar  Association,  Youth  Law  Center, 
Just  Detention  International,  International 
Community  Corrections  Association,  Hu- 
man Rights  Watch  and  Association  of  State 
Correctional  Administrators. 

Many  of  the  comments  included  rec- 
ommendations to  strengthen  the  proposed 
PREA  standards  or  expand  them  in  certain 
areas.  However,  other  comments,  mainly 
from  organizations  representing  corrections 
agencies  and  employees,  expressed  concerns 
as  to  how  some  of  the  standards  would 
impact  staff  members  and  the  operation 
of  correctional  facilities,  and  the  effect  the 
standards  would  have  on  labor  contracts 
with  unionized  prison  and  jail  employees. 

“A  particularly  thorny  issue  in  man- 
agement-union relations,  and  one  with 
significant  repercussions  in  the  area  of 
sexual  abuse,  concerns  management’s  au- 
thority to  reassign  or  sanction  staff,”  the 
NPREC  noted  in  its  final  report. 

Some  critics,  including  former  members 
of  the  National  Prison  Rape  Elimination 
Commission,  complained  that  the  proposed 
PREA  standards  were  being  weakened 
by  the  Department  of  Justice  - possibly 
because  they  would  be  too  expensive  to 
implement,  or  to  accommodate  the  con- 
cerns of  corrections  officials. 

Former  NPREC  member  Pat  Nolan 
said  the  Justice  Department’s  proposed 
rule  for  implementing  the  PREA  standards 
would  “significantly  weaken  the  standards 
that  will  hold  prison  officials  accountable 
for  eliminating  rapes  in  their  prison.” 

Cynthia  Totten,  senior  program  direc- 
tor for  Just  Detention  International,  added 
the  DOJ’s  proposed  rule  had  “watered 
down”  the  NPREC’s  draft  standards. 

The  Human  Rights  Defense  Center 
(HRDC)  - the  parent  organization  of 
Prison  Legal  News  - submitted  comments 
to  the  NPREC  in  July  2008  and  to  the 


Department  of  Justice  on  May  3, 2010  and 
April  4,  2011  during  the  public  comment 
periods.  PLN  has  taken  a vigorous  stand 
against  prison  rape  and  sexual  abuse  from 
its  inception,  and  has  reported  extensively 
on  the  sexual  victimization  of  prisoners, 
particularly  by  corrections  staff,  for  the 
past  23  years. 

HRDC  made  suggestions  to  strengthen 
the  standards  in  specific  areas  and  wrote  “that 
the  DOJ’s  proposed  rules  for  the  PREA 
standards  are  a hollow  shell  of  what  was 
originally  envisioned  by  prisoners’  rights 
advocates  and  others  concerned  about  the 
issue  of  prison  rape  and  sexual  assault.  If 
the  intent  is  to  provide  the  greatest  possible 
protections  for  prisoners  against  being  sexu- 
ally assaulted  and  raped  while  in  custody, 
then  the  watered-down  rules  proposed  by 
the  DOJ  fail  to  reach  that  laudable  goal. 
Rather,  the  proposed  rules  constitute  weaker 
standards  that  are  apparently  designed  to  be 
more  palatable  to  corrections  officials,  many 
of  whom  expressed  opposition  to  the  stan- 
dards as  developed  by  the  Commission.” 

Specifically,  HRDC  addressed  the  fol- 
lowing issues  in  its  comments  submitted  to 
the  Department  of  Justice,  and  several  of 
HRDC’s  recommendations  were  incorpo- 
rated into  the  DOJ’s  final  rule. 

Costs  to  Implement  PREA 

When  PREA  was  enacted  it  included  lan- 
guage stating  “the  Attorney  General  shall 
not  establish  a national  standard  under 
this  section  that  would  impose  substantial 
additional  costs  compared  to  the  costs  pres- 
ently expended  by  Federal,  State,  and  local 
prison  authorities.” 

HRDC  objected  to  this  statutory  pro- 
vision, arguing  it  was  unacceptable  to  “put  a 
price  tag  on  the  trauma  of  rape  and  sexual 
abuse  experienced  by  prisoners....  When 
Congress  limited  the  PREA  standards  by 
specifying  that  measures  to  prevent  prison 
rape  must  not  ‘impose  substantial  addi- 


Buv  1200  SINGLE  Copies  of  Magazines  • 1200  Subscriptions  • VIP  Service 
1 800  Newspapers  • Payment  with  Stamps  • Prepaid  Accounts 

Send  $3  or  10  Stamps  tor  SO*  Page  Full  Catalog  ($3  Dscount  Coupon  Included) 


lnmateMAGS.com  www.inmateMAGS.com 

4208  University  Way  NE  lnfo@inmatemags.com 

Seattle.  WA  98105  208-322-6397 


September  2013 


4 


Prison  Legal  News 


tional  costs,’  it  placed  cost  considerations 
above  efforts  to  stop  the  sexual  abuse  and 
rape  of  prisoners.  Consequently,  the  DOJ’s 
proposed  rules  reflect  the  fact  that  we  get 
only  what  we  are  willing  to  pay  for.” 

Indeed,  after  the  NPREC  issued  its 
final  report,  the  Department  of  Justice  hired 
consulting  firm  Booz  Allen  Hamilton  to 
conduct  a cost  impact  analysis  of  the  draft 
PREA  standards. The  analysis,  released  on 
June  18,  2010,  found  that  implementing 
the  standards  as  proposed  by  the  NPREC 
would  result  in  substantial  costs  in  terms 
of  both  upfront  and  ongoing  expenses. 
The  highest  costs  were  associated  with 
requiring  correctional  facilities  to  install 
additional  monitoring  equipment  such  as 
video  cameras,  staff  supervision  of  prison- 
ers, and  limiting  cross-gender  observation 
and  searches  of  prisoners  by  staff  members. 
[See:  PLN,  July  2011,  p.38]. 

But  as  noted  by  Lovisa  Stannow, 
executive  director  of  Just  Detention  In- 
ternational, “Booz  Allen  Hamilton  only 
examined  the  cost  of  each  proposed  stan- 
dard, without  considering  the  benefits  and 
cost-savings  that  would  result  from  institut- 
ing these  basic  measures  to  improve  safety 


and  decrease  sexual  violence  in  detention. 
Beyond  the  dramatic  impact  on  the  well- 
being of  inmates,  staff,  and  society  at  large, 
the  prevention  of  prisoner  rape  will  decrease 
costs  of  litigation,  grievance  petitions,  staff 
turnover,  and  the  need  for  medical  and 
mental  health  treatment.” 

“If  states  don’t  want  to  pay  the  costs, 
then  they  have  to  reduce  their  prison 
populations,”  added  Jamie  Fellner,  a senior 
advisor  with  Human  Rights  Watch  and  a 
member  of  the  NPREC,  addressing  the 
correlation  between  prison  overcrowding 
and  increased  rates  of  rape  and  sexual  abuse. 
“If  you  are  going  to  put  them  in  prison,  you 
have  to  keep  them  safe.” 

PREA  Enforcement  Provisions 

In  its  comments  submitted  to  the  NPREC 
and  the  Department  of  Justice,  HRDC 
repeatedly  cited  problems  with  PREA’s 
enforcement  provisions,  or  rather  the  lack 
of  same,  since  compliance  by  corrections 
agencies  is  voluntary. 

As  the  DOJ  acknowledged,  “PREA 
does  not  require  full  nationwide  compli- 
ance with  the  standards,  nor  does  it  enact 
a mechanism  for  the  Department  to  direct 


or  enforce  such  compliance;  instead,  it  pro- 
vides certain  incentives  for  State  (but  not 
local  or  privately-operated)  confinement 
facilities  to  implement  them.” 

The  primary  means  by  which  PREA 
attempts  to  ensure  compliance  by  the  states 
is  through  a financial  incentive:  “For  each 
fiscal  year,  any  amount  that  a State  would 
otherwise  receive  for  prison  purposes  for 
that  fiscal  year  under  a [federal]  grant 
program  covered  by  this  subsection  shall 
be  reduced  by  5 percent,  unless  the  chief 
executive  of  the  State  submits  to  the  At- 
torney General  - (A)  a certification  that  the 
State  has  adopted,  and  is  in  full  compliance 
with,  the  national  [PREA]  standards...  or 
(B)  an  assurance  that  not  less  than  5 percent 
of  such  amount  shall  be  used  only  for  the 
purpose  of  enabling  the  State  to  adopt,  and 
achieve  full  compliance  with,  those  national 
standards....” 42  U.S.C.  § 15607(c)(2). 

That  is,  a state  risks  losing  only  5%  of 
federal  grant  funding  “for  prison  purposes” 
if  it  fails  to  certify  that  it  is  in  full  compli- 
ance with  PREA,  which,  as  HRDC  noted, 
“is  an  indication  of  the  low  priority  that 
Congress  placed  on  preventing  prisoner 
rape  - as  the  loss  of  10  percent,  20  percent 
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or  a higher  percentage  would  have  been  a 
much  more  effective  deterrent  for  states 
that  fail  to  comply  with  PREA.”  In  fact, 
for  some  states  it  might  actually  cost  less 
not  to  abide  by  the  PREA  standards,  as 
the  cost  of  compliance  could  exceed  the  5% 
loss  of  federal  prison-related  grant  funding 
they  receive. 

According  to  the  PREA  Resource 
Center,  the  potential  5%  loss  of  federal 
funds  for  non-compliance  with  the  stan- 
dards would  likely  apply  to  money  received 
by  the  states  from  the  Edward  Byrne  Me- 
morial Justice  grant  program,  the  Juvenile 
Justice  and  Delinquency  Prevention  Act 
formula  grant  program  and  the  Juvenile 
Accountability  Block  Grant  program,  based 
on  fiscal  year  2012  appropriations. 

Yet  a state  not  in  compliance  with  the 
PREA  standards  will  not  lose  5%  of  its 
federal  prison-related  grant  funding  so  long 
as  the  governor  “submits  an  assurance  that 
such  five  percent  will  be  used  only  for  the 
purpose  of  enabling  the  state  to  achieve  and 
certify  full  compliance  with  the  standards 
in  future  years.” 

Notably,  for  PREA  enforcement 
purposes,  the  potential  loss  of  federal 
prison-related  grant  funding  only  applies 
to  the  states  - it  is  not  applicable  to  local 
corrections  agencies,  the  federal  Bureau 
of  Prisons  or  other  federal  agencies  that 
operate  detention  facilities,  nor  to  private 
prison  contractors. 

As  a form  of  disincentive  for  failure  to 
comply  with  the  standards,  PREA  provides 
that  each  year  “the  Attorney  General  shall 
publish  a report  listing  each  grantee  that  is  not 
in  compliance  with  the  national  standards....” 


Presumably,  inclusion  in  such  reports  will 
prove  embarrassing  and  corrections  agencies 
will  thus  endeavor  to  follow  the  standards. 

HRDC  wrote,  however,  that  “Given 
the  documented  abuses  that  have  been 
inflicted  upon  prisoners  [by  corrections 
officials],  it  is  highly  unlikely  that  includ- 
ing agencies  that  fail  to  comply  with  the 
PREA  standards  on  a list,  for  the  purpose 
of  shaming  them  into  compliance,  would 
be  successful.  Some  prison  officials  have 
already  demonstrated  that  they  engage  in 
shameless  conduct;  others,  through  their 
reluctance  to  embrace  necessary  reforms, 
have  shown  they  have  no  shame.” 

Some  corrections  officials,  for  example, 
have  suggested  that  prisoners  falsely  re- 
ported incidents  of  sexual  abuse  because 
they  were  given  “bags  of  cookies”  by  stafF 
conducting  the  survey,  while  others  have 
compared  prison  rape  to  “cultural  delusions” 
such  as  UFO  sightings.  [See:  PLN,  April 
2012,  p.l]. 

Finally,  the  standards  do  not  provide 
a private  cause  of  action  for  enforcement 
purposes;  i.e.,  prisoners  who  are  raped  or 
sexually  abused  due  to  the  failure  of  correc- 
tions agencies  to  adopt  or  enforce  PREA 
standards  can  not  file  suit  against  the  agency 
based  solely  upon  that  failure  (although 
such  claims  can  still  be  brought  under  the 
8th  or  14th  Amendments).  Consequently, 
HRDC  encouraged  the  Department  of 
Justice  “to  lobby  Congress  to  strengthen 
PREA  by  including  a private  cause  of  action 
for  victimized  prisoners  when  agencies  do 
not  follow  the  standards.” 

Staff-related  Issues 

The  DOJ’s  proposed  standard  for  con- 
ducting criminal  background  checks  of 
corrections  employees  stated  that  such 


checks  should  be  conducted  “at  least 
every  five  years.”  HRDC  observed  that 
“[g]iven  the  sensitive  security  functions  of 
correctional  facilities,  background  checks 
conducted  on  a more  frequent  basis,  such 
as  annually  or  every  two  years,  would 
be  more  appropriate.  Otherwise,  if  staff 
engages  in  criminal  sexual  misconduct 
after  being  hired,  which  is  not  brought 
to  the  attention  of  the  agency  they  work 
for,  they  could  continue  working  in  a cor- 
rectional setting  for  up  to  five  years  before 
the  misconduct  is  discovered  under  the 
proposed  rule.” 

Additionally,  the  proposed  PREA 
standards  did  not  require  agencies  to  dis- 
cipline or  sanction  employees  who  fail  to 
report  knowledge,  suspicion  or  informa- 
tion regarding  an  incident  of  sexual  abuse. 
“Requiring  staff  to  report  such  incidents, 
while  failing  to  mandate  any  disciplinary 
measures  for  not  making  such  reports,  is 
insufficient,”  HRDC  wrote.  “Agencies 
should  be  required  to  impose  disciplinary 
measures  on  staff  who  do  not  report  their 
knowledge,  suspicion  or  information  related 
to  sexual  abuse.” 

This  is  already  common  practice  for 
teachers,  doctors  and  others  who  work 
with  children,  known  as  “mandated  report- 
ers,” who  face  the  loss  of  their  jobs  and 
professional  licenses,  and  possible  criminal 
prosecution,  if  they  are  aware  of  or  suspect 
child  abuse  and  fail  to  report  it  to  the  ap- 
propriate authorities.  The  proposed  PREA 
standards  did  not  extend  similar  penalties 
to  corrections  staff  who  are  aware  of  or 
suspect  sexual  abuse  of  prisoners;  this  is 
especially  troublesome  given  the  “code  of 
silence”  prevalent  among  prison  employees, 
who  are  reluctant  to  report  coworkers  guilty 
of  misconduct. 
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Private  Contractors 

HRDC  noted  that  “private  prison  con- 
tractors differ  in  several  material  respects 
from  public-sector  corrections  agencies,”  as 
they  have  a “profit  motivation  to  minimize 
reporting  of  incidents  that  may  subject 
them  to  contractual  penalties,  result  in  the 
cancellation  or  non-renewal  of  contracts, 
or  have  an  adverse  impact  on  their  stock 
performance.” 

Thus,  specific  guidance  as  to  moni- 
toring private  prison  contractors  was 
recommended.  Further,  such  “[mjonitoring 
should  be  conducted  by  the  same  public 
agency  staff  responsible  for  reviewing 
PREA  compliance  at  the  agency’s  publicly- 
operated  facilities,  if  applicable,  or  by  staff 
retained  specifically  to  ensure  PREA  com- 
pliance by  the  contractor,”  and  “monitoring 
staff  should  have  no  current  or  prior  financial 
or  employment  relationship  with  the  private 
prison  contractor .” 

Additionally,  the  DOJ’s  proposed 
standard  related  to  disciplinary  sanctions 
imposed  on  staff  who  engage  in  sexual 
misconduct  apparently  did  not  extend  to 
private  contractors  and  volunteers  who 


engage  in  sexual  abuse  or  harassment. 
“Contractors  and  volunteers  should  be  sub- 
ject  to  termination/dismissal  and  reporting 
to  law  enforcement  agencies  to  the  same 
extent  as  sexually  abusive  staff  members,” 
HRDC  stated  in  its  comments  submitted 
to  the  Department  of  Justice. 

HRDC  further  noted  that  the  pro- 
posed standards  defined  “agency  head”  as 
being  “the  chief  authority  of  a Federal, 
State,  or  local  correctional  or  law  enforce- 
ment system,”  which  did  not  include  the 
director  or  CEO  of  a corporate  entity  that 
operates  correctional  facilities.  Thus,  it  was 
recommended  that  the  definition  of  “agency 
head”be  expanded  to  encompass  corporate 
officers  of  private  prison  companies. 

Also,  as  stated  above,  PREA’s  enforce- 
ment mechanism  to  elicit  compliance  with 
the  standards  - withholding  5%  of  a state’s 
federal  prison-related  grant  funding  - does 
not  apply  to  private  contractors. 

Thus,  HRDC  recommended  that  the 
“Standards  should  require  federal,  state 
and  county/municipal  corrections  agencies 
to  withhold  5%  of  funds  paid  to  private 
prison  contractors  if  such  contractors  fail 
to  comply  with  the  [PREA]  Standards. 


Alternatively,  the  Standards  could  require 
government  agencies  that  contract  with 
private  prison  companies  to  specify,  as  part 
of  their  contract,  that  the  company  must 
comply  with  the  Standards  or  face  a 5% 
reduction  in  its  contractual  payments.” 

The  DOJ’s  final  rule  implementing  the 
PREA  standards  did  not  extend  financial 
penalties  to  private  contractors,  but  did 
denote  that  a public  agency  “that  contracts 
for  the  confinement  of  its  inmates  with 
private  agencies  or  other  entities  ...  shall 
include  in  any  new  contract  or  contract 
renewal  the  entity’s  obligation  to  adopt  and 
comply  with  the  PREA  standards,”  and  to 
monitor  such  compliance. 

One  possible  reason  that  the  PREA 
standards  as  initially  proposed  did  not 
adequately  address  issues  related  to  pri- 
vately-operated correctional  facilities  may 
be  related  to  the  fact  that  Gustavus  A. 
Puryear  IV,  then-general  counsel  for  Cor- 
rections Corporation  of  America  (CCA), 
the  nation’s  largest  for-profit  prison  firm, 
served  as  a member  of  the  NPREC  and 
was  involved  in  creating  the  draft  standards 
upon  which  the  DOJ’s  proposed  final  rule 
was  largely  based. 
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The  private  prison  industry  has  a 
particularly  poor  track  record  in  terms  of 
rape  and  sexual  abuse  of  prisoners,  and  as 
an  indicator  of  the  lack  of  importance  that 
Puryear  placed  on  his  duties  as  a member 
of  the  NPREC,  he  missed  half  of  the  Com- 
mission’s public  hearings.  [See:  PLN,  May 
2009,  p.l;  March  2009,  p.6]. 

CCA  has  the  dubious  distinction 
of  operating  a facility  - the  Otter  Creek 
Correctional  Center  in  Kentucky  - where 
two  states  withdrew  all  of  their  female 
prisoners  due  to  repeated  sexual  abuse  by 
the  company’s  employees.  [See:  PLN,  Sept. 
2011,  p.l 6;  Oct.  2009,  p.40].  Plus  CCA 
strenuously  - and  successfully  - objected 
to  a shareholder  resolution  that  would  have 
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required  the  company  to  issue  reports  on 
its  efforts  to  reduce  incidents  of  rape  and 
sexual  abuse  in  CCA-operated  prisons  and 
jails.  [See:  PLN,  June  2012,  p.32;  March 

2012,  p.18]. 

Prison  Litigation  Reform  Act 

The  application  of  the  Prison  Litigation 
Reform  Act  (PLRA)  to  victims  of  prison 
rape  and  sexual  abuse  was  a matter  of  much 
contention  during  the  drafting  of  the  pro- 
posed PREA  standards.  PLRA  provisions 
such  as  requiring  exhaustion  of  adminis- 
trative remedies  and  prohibiting  prisoners 
from  seeking  compensatory  damages  for 
mental  or  emotional  injuries  in  the  absence 
of  physical  injury  are  especially  problematic 
for  incarcerated  victims  of  sexual  abuse.  The 
PLRA  also  makes  it  difficult  for  prisoners 
to  obtain  counsel,  and  places  restrictions 
on  court-ordered  injunctions  to  remedy 
unconstitutional  practices  or  conditions  in 
correctional  facilities. 

The  NPREC’s  final  report  recom- 
mended that  Congress  amend  the  PLRA 
with  respect  to  prisoners  who  have  been 
sexually  victimized,  as  the  PLRA  “has  com- 
promised the  regulatory  role  of  the  courts 
and  the  ability  of  incarcerated  victims  of 
sexual  abuse  to  seek  justice  in  court.” 

Although  PREA  did  not  authorize  the 
Attorney  General’s  office  to  override  the 
PLRA,  a number  of  advocacy  organizations, 
including  HRDC,  noted  that  prisoners  who 
report  sexual  abuse  may  not  have  timely 
access  to  the  grievance  process  in  order  to 
exhaust  administrative  remedies,  and  that 
the  PLRA’s  physical  injury  requirement 
should  not  apply  to  victims  of  prison  rape 
and  sexual  assault. 

“[L]or  purposes  of  administrative  ex- 
haustion under  the  PLRA,  we  do  not  believe 


that  victims  of  sexual  abuse  or  harassment 
should  have  to  file  a formal  grievance  if 
other  types  of  reporting  put  staff  on  notice 
of  the  sexual  abuse  or  harassment,”  HRDC 
wrote.  “Lurther,  despite  the  DOJ’s  decision 
not  to  address  the  physical  injury  com- 
ponent of  the  PLRA,  we  submit  that  the 
standards  should  specify  that  the  PLRA’s 
requirement  that  prisoners  show  ‘physical 
injury’  before  bringing  suit  for  mental  or 
emotional  damages  (42  U.S.C.  § 1997e(e)) 
is  inapplicable  to  acts  of  sexual  abuse,  or  that 
prisoners  who  have  been  subjected  to  sexual 
abuse  have  perse  satisfied  the  physical  injury 
requirement  of  the  PLRA.” 

Only  recently  has  the  PLRA’s  physical 
injury  requirement  been  addressed  relative 
to  rape  and  sexual  abuse  claims  involving 
prisoners.  [See:  PLN,  July  2013,  p.30].  It 
was  addressed  by  Congress,  not  by  the  DOJ 
or  the  PREA  standards. 

Compliance  Audits 

The  DOJ’s  proposed  final  rule  imple- 
menting the  PREA  standards  required 
corrections  agencies  to  be  regularly  audited 
to  ensure  compliance,  with  such  audits  to 
occur  once  every  three  years.  HRDC  and 
other  organizations  took  issue  with  the 
length  of  time  between  audits,  and  sug- 
gested that  “audits  of  1/3  of  the  agency’s 
facilities  be  conducted  annually,  with  the 
facilities  being  selected  randomly  so  they 
do  not  have  advance  notice  they  will  be  au- 
dited. Thus,  over  a three-year  period,  each 
of  an  agency’s  facilities  will  be  audited  at 
least  once.”  Lor  corrections  agencies  with 
a small  number  of  facilities  (such  as  jails 
and  police  lockups),  annual  audits  were 
recommended. 

Additionally,  HRDC  noted  that  “the 
proposed  rule  should  include  a provision 
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for  an  immediate  or  emergency  audit  if  it 
is  determined  there  are  excessive  reports 
of  sexual  abuse  or  sexual  harassment  at  a 
given  facility.” 

Attorney  General's  Conflict  of  Interest 

HRDC  was  one  of  few  organizations  to 
raise  concerns  regarding  an  apparent  con- 
flict of  interest  involving  the  U.S.  Attorney 
General’s  office.  Although  the  Attorney 
General  was  charged  with  developing  a final 
rule  to  implement  the  PREA  standards,  it 
is  also  the  agency  that  defends  the  federal 
government  in  lawsuits  filed  by  prisoners 
who  have  been  raped  or  sexually  assaulted 
while  in  federal  custody. 

Thus,  “the  U.S.  Attorney  General’s 
office  has  an  inherent  conflict  of  inter- 
est in  regard  to  promulgating  the  PREA 
standards  and  with  any  monitoring  of  those 
standards,”  because  the  standards  “may 
have  an  effect  on  civil  cases  in  which  the 
Attorney  General’s  office  represents  federal 
prison  staff  accused  of  raping  or  sexually 
abusing  prisoners.” 

Unsurprisingly,  this  issue  was  not  ad- 
dressed in  the  DOJ’s  final  rule. 

Final  Rule  Implementing 
the  Standards 

Despite  the  apparent  shortcomings 
of  the  PREA  standards  and  the  glacial 
pace  at  which  they  were  promulgated,  they 
indisputably  include  a number  of  useful 
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provisions  that,  if  adopted  and  enforced, 
will  have  a significant  impact  on  reducing 
prison  rape  and  sexual  abuse.  Although 
separate  sets  of  standards  were  developed  by 
the  DOJ  for  different  types  of  correctional 
facilities  - adult  prisons  and  jails,  police 
lockups,  juvenile  facilities  and  community 
confinement  centers  - most  of  the  respec- 
tive standards  are  similar. 

First  and  foremost,  the  PREA  stan- 
dards require  corrections  agencies  to  have 
a “written  policy  mandating  zero  tolerance 
toward  all  forms  of  sexual  abuse  and  sexual 


harassment  and  outlining  the  agency’s  ap- 
proach to  preventing,  detecting,  and 
responding  to  such  conduct.” 

Noteworthy  areas  covered  by  the 
DOJ’s  final  rule  are  summarized  below  with 
respect  to  the  PREA  standards  for  adult 
prisons  and  jails. 

Sexual  Abuse  and  Harassment  Defined 

The  final  rule  defines  prisoner-on-prisoner 
sexual  abuse  as  being  any  of  the  following 
acts  if  the  victim  does  not  consent,  is  co- 
erced by  overt  or  implied  threats  of  violence, 
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or  is  unable  to  consent:  1)  Contact  between 
the  penis  and  the  vulva  or  anus,  including 
any  penetration;  2)  Contact  between  the 
mouth  and  the  penis,  vulva  or  anus;  3) 
Penetration  of  the  anal  or  genital  opening 
of  another  person  by  a hand,  linger,  object  or 
other  instrument;  and  4)  Any  other  inten- 
tional touching,  either  directly  or  through 
the  clothing,  of  the  genitalia,  anus,  groin, 
breast,  inner  thigh  or  the  buttocks  of  an- 
other person,  excluding  contact  incidental 
to  a physical  altercation. 

Staff-on-prisoner  sexual  abuse  (which 
includes  sexual  abuse  by  contractors  and 
volunteers)  is  defined  as:  1)  Contact  be- 
tween the  penis  and  the  vulva  or  anus, 
including  any  penetration;  2)  Contact 
between  the  mouth  and  the  penis,  vulva  or 
anus;  3)  Contact  between  the  mouth  and 
any  body  part  where  the  staff  member  has 
the  intent  to  abuse,  arouse  or  gratify  sexual 
desire;  4)  Penetration  of  the  anal  or  genital 
opening  by  a hand,  finger,  obj  ect  or  other  in- 
strument that  is  unrelated  to  official  duties 
or  where  the  staff  member  has  the  intent  to 
abuse,  arouse  or  gratify  sexual  desire;  5)  Any 
other  intentional  contact,  either  directly  or 
through  the  clothing,  with  the  genitalia, 
anus,  groin,  breast,  inner  thigh  or  the  but- 
tocks that  is  unrelated  to  official  duties  or 
where  the  staff  member  has  the  intent  to 
abuse,  arouse  or  gratify  sexual  desire;  6)  Any 
attempt,  threat  or  request  by  a staff  member 
to  engage  in  the  activities  described  above; 


7)  Any  display  by  a staff  member  of  his  or 
her  uncovered  genitalia,  buttocks  or  breast 
in  a prisoner’s  presence;  and  8)  Voyeurism 
- i.e.,  an  invasion  of  a prisoner’s  privacy  by 
staff  for  reasons  unrelated  to  their  official 
duties. 

Sexual  harassment  constitutes:  1) 
Repeated  and  unwelcome  sexual  advances, 
requests  for  sexual  favors  or  verbal  com- 
ments, gestures  or  actions  of  a derogatory 
or  offensive  sexual  nature  by  one  prisoner 
directed  toward  another;  and  2)  Repeated 
verbal  comments  or  gestures  of  a sexual 
nature  made  to  a prisoner  by  a staff  member, 
including  demeaning  references  to  gender, 
sexually  suggestive  or  derogatory  comments 
about  a prisoner’s  body  or  clothing,  or  ob- 
scene language  or  gestures. 

Standards  for  Corrections  Agencies 

Corrections  agencies,  as  defined  in  the 
final  rule,  must  “designate  an  upper-level, 
agency-wide  PREA  coordinator”  to  de- 
velop, implement  and  oversee  the  agency’s 
efforts  to  comply  with  the  standards. 

Correctional  facilities  shall  ensure 
that  staff  members  do  not  “conduct  cross- 
gender strip  searches  or  cross-gender  visual 
body  cavity  searches  except  in  exigent 
circumstances  or  when  performed  by 
medical  practitioners.”  Nor  shall  cross- 
gender pat-down  searches  of  female 
prisoners  be  permitted  except  in  exigent 
circumstances  - although  that  standard 
does  not  go  into  effect  until  August  20, 
2015,  or  August  21,2017  for  facilities  with 
a rated  capacity  of  50  beds  or  less.  There 


is  no  comparable  PREA  standard  that 
prohibits  cross-gender  pat-down  searches 
of  male  prisoners. 

Additionally,  prisoners  shall  be  allowed 
to  “shower,  perform  bodily  functions,  and 
change  clothing  without  nonmedical  staff 
of  the  opposite  gender  viewing  their  breasts, 
buttocks,  or  genitalia,  except  in  exigent 
circumstances  or  when  such  viewing  is 
incidental  to  routine  cell  checks.  Such  poli- 
cies and  procedures  shall  require  staff  of  the 
opposite  gender  to  announce  their  presence 
when  entering  a housing  unit.” 

Correctional  facilities  must  “provide 
multiple  internal  ways  for  inmates  to 
privately  report  sexual  abuse  and  sexual  ha- 
rassment, [and]  retaliation  by  other  inmates 
or  staff  for  reporting  sexual  abuse  and  sexual 
harassment,”  including  at  least  one  way  to 
report  such  incidents  to  an  outside  agency 
with  the  ability  to  remain  anonymous. 

Corrections  agencies  are  required  to 
collect  data  regarding  allegations  of  sexual 
abuse  that  occur  at  their  facilities,  aggregate 
the  data  at  least  annually  and  make  such 
aggregated  data  “readily  available  to  the 
public.” 

Standards  Related  to  Corrections  Staff 

Each  corrections  agency  is  required  to 
“make  its  best  efforts  to  comply  on  a regular 
basis  with  a staffing  plan  that  provides  for 
adequate  levels  of  staffing,  and,  where  appli- 
cable, video  monitoring,  to  protect  inmates 
against  sexual  abuse.”  Minimum  staffing 
levels  are  not  specified  with  the  exception 
of  certain  secure  juvenile  facilities. 
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Corrections  agencies  shall  not  hire, 
promote  or  contract  with  anyone  who  has 
engaged  in  sexual  abuse  in  a correctional  fa- 
cility or  who  has  been  convicted  of  engaging 
or  attempting  to  engage  “in  sexual  activity 
in  the  community  facilitated  by  force,  overt 
or  implied  threats  of  force,  or  coercion,  or 
if  the  victim  did  not  consent  or  was  un- 
able to  consent  or  refuse.”  Agencies  are 
required  to  conduct  criminal  background 
checks  before  hiring  new  employees  or 
enlisting  the  services  of  contractors  who 
may  have  contact  with  prisoners.  Criminal 
background  checks  of  existing  employees 
and  contractors  must  be  conducted  at  least 
every  five  years. 

Corrections  staff  who  have  contact 
with  prisoners  must  undergo  training  on  the 
agency’s  PREA-related  policies,  including 
prisoners’ right  to  be  free  from  sexual  abuse 
and  sexual  harassment,  and  from  retaliation 
for  reporting  such  incidents.  PREA  training 
for  current  employees  must  be  completed 
within  one  year  of  the  effective  date  of  the 
DOJ’s  final  rule,  with  “refresher  training 
every  two  years.” 

Staff  members  who  conduct  internal 
investigations  shall  receive  training  on 


investigating  PREA-related  incidents,  and 
medical  and  mental  health  care  employees 
must  be  trained  to  recognize  and  respond 
to  incidents  of  sexual  abuse. 

Corrections  staff  are  required  to  report 
“any  knowledge,  suspicion,  or  information 
regarding  an  incident  of  sexual  abuse  or 
sexual  harassment  that  occurred  in  a facil- 
ity, whether  or  not  it  is  part  of  the  agency; 
retaliation  against  inmates  or  staff  who 
reported  such  an  incident;  and  any  staff 
neglect  or  violation  of  responsibilities  that 
may  have  contributed  to  an  incident  or 
retaliation.”  The  standards  do  not  specify 
or  require  any  penalties  for  staff  who  fail 
to  make  such  reports. 

The  “presumptive  disciplinary  sanction” 
for  staff  members  who  engage  in  sexual 
abuse  is  termination,  although  the  PREA 
standards  do  not  require  that  such  employ- 
ees be  fired.  Importantly,  “All  terminations 
for  violations  of  agency  sexual  abuse  or 
sexual  harassment  policies,  or  resignations 
by  staff  who  would  have  been  terminated  if 
not  for  their  resignation,  shall  be  reported 
to  law  enforcement  agencies,  unless  the 
activity  was  clearly  not  criminal,  and  to  any 
relevant  licensing  bodies.” 


Standards  Related  to  Contractors 

When  corrections  agencies  contract  with 
private  companies  to  house  prisoners,  they 
must  “include  in  any  new  contract  or  contract 
renewal  the  entity’s  obligation  to  adopt  and 
comply  with  the  PREA  standards.” 

Because  this  standard  requires  that 
PREA  compliance  be  specified  only  in 
new  contracts  or  contract  renewals,  exist- 
ing contracts  with  private  companies  such 
as  CCA  and  the  GEO  Group  presumably 
do  not  have  to  include  PREA  compliance 
provisions  until  they  are  renewed  or  rebid 
- which  is  problematic  as  some  existing 
private  prison  contracts  extend  for  terms 
of  10  or  even  20  years.  [See:  PLN,  Nov. 

2012,  p.16]. 

Additionally,  each  corrections  agency 
is  required  to  “obtain  incident-based  and 
aggregated  data  from  every  private  facility 
with  which  it  contracts  for  the  confinement 
of  its  inmates,”  to  the  same  extent  it  collects 
sexual  abuse  data  from  its  own  facilities. 

Standards  Related  to  Prisoners 

Prisoners  must  be  informed  about  a cor- 
rectional facility’s  PREA  policies,  including 
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its  zero  tolerance  policy  for  sexual  abuse 
and  sexual  harassment,  during  the  intake 
process.  Comprehensive  education  on 
prisoners’  PREA-related  rights  must  be 
provided  within  30  days  after  intake. 

Additionally,  during  the  intake  process 
or  upon  transfer  to  another  facility,  pris- 
oners must  be  screened  “for  their  risk  of 
being  sexually  abused  by  other  inmates  or 
sexually  abusive  toward  other  inmates. ’’The 
screening  data  shall  be  used  with  respect 
to  housing,  work,  education  and  program 
assignments,  with  the  goal  of  separating 
prisoners  at  high  risk  of  being  sexually 
victimized  from  those  who  are  sexually 
abusive.Prisoners  who  sexually  abuse  other 
prisoners  shall  be  subject  to  disciplinary 
sanctions  or  criminal  charges,  depending 
on  the  circumstances  of  the  incident.  The 
disciplinary  process  shall  “consider  whether 
an  inmate’s  mental  disabilities  or  mental  ill- 
ness contributed  to  his  or  her  behavior.” 

Prisoners  who  report  sexual  abuse  “in 
good  faith  based  upon  a reasonable  belief 
that  the  alleged  conduct  occurred”  shall  not 
be  subject  to  disciplinary  charges  for  “falsely 
reporting  an  incident  or  lying,  even  if  an 
investigation  does  not  establish  evidence 
sufficient  to  substantiate  the  allegation.” 

Standards  for  Special  Prisoner 
Populations 

The  PREA  standards  provide  that  cor- 
rectional facilities  “shall  not  search  or 
physically  examine  a transgender  or  intersex 
inmate  for  the  sole  purpose  of  determining 
the  inmate’s  genital  status. ’’Further,  correc- 
tions agencies  shall  train  security  stafF“in 
how  to  conduct  cross-gender  pat-down 


searches,  and  searches  of  transgender  and 
intersex  inmates,  in  a professional  and  re- 
spectful manner,  and  in  the  least  intrusive 
manner  possible,  consistent  with  security 
needs.” 

Correctional  facilities  must  take  ap- 
propriate steps  to  ensure  that  prisoners 
with  disabilities  - including  those  who  are 
deaf  or  hard  of  hearing,  blind  or  have  poor 
vision,  and  who  have  intellectual,  psychi- 
atric or  speech  disabilities  - have  an  equal 
opportunity  “to  participate  in  or  benefit 
from  all  aspects  of  the  agency’s  efforts  to 
prevent,  detect,  and  respond  to  sexual  abuse 
and  sexual  harassment.” 

For  prisoners  with  limited  English  pro- 
ficiency, corrections  agencies  likewise  “shall 
take  reasonable  steps  to  ensure  meaningful 
access  to  all  aspects  of  the  agency’s  efforts 
to  prevent,  detect,  and  respond  to  sexual 
abuse  and  sexual  harassment  ...  including 
steps  to  provide  interpreters.” 

A number  of  the  PREA  standards  are 
specific  to  juvenile  detention  facilities;  ad- 
ditionally, adult  prisons  and  jails  that  house 
juveniles  must  ensure  they  do  not  have 
“sight,  sound  or  physical  contact”  with  adult 
prisoners.  Also,  both  male  and  female  ju- 
veniles cannot  be  subjected  to  cross-gender 
searches,  including  pat-down  searches, 
except  in  exigent  circumstances. 

Prison  Litigation  Reform  Act 

To  address  concerns  regarding  the  PLRA’s 
administrative  exhaustion  requirement, 
correctional  facilities  that  have  grievance 
procedures  “shall  not  impose  a time  limit 
on  when  an  inmate  may  submit  a grievance 
regarding  an  allegation  of  sexual  abuse,”  nor 
require  prisoners  who  grieve  such  issues  to  use 
an  informal  resolution  process. 

Elowever,  prisoners  are  still  required  to 
exhaust  available  administrative  remedies 


prior  to  filing  a lawsuit  in  federal  court 
that  raises  claims  related  to  rape  or  sexual 
abuse,  pursuant  to  the  PLRA’s  exhaustion 
requirement. 

The  PREA  standards  also  address 
procedures  related  to  the  filing  of  griev- 
ance appeals,  third-party  assistance  in 
filing  grievances  and  emergency  grievances 
alleging  that  a prisoner  is  at  imminent  risk 
of  sexual  abuse. 

Standards  for  Responding  to  Sexual 
Abuse 

The  PREA  standards  specify  that  prison- 
ers who  are  victims  of  sexual  abuse  shall 
be  offered  “access  to  forensic  medical 
examinations,  whether  on-site  or  at  an 
outside  facility,  without  financial  cost,  where 
evidentiarily  or  medically  appropriate.” 
Correctional  facilities  shall  also  “attempt 
to  make  available  to  the  victim  a victim 
advocate  from  a rape  crisis  center.  If  a rape 
crisis  center  is  not  available  to  provide 
victim  advocate  services,  the  agency  shall 
make  available  to  provide  these  services  a 
qualified  staff  member  from  a community- 
based  organization,  or  a qualified  agency 
staff  member.” 

Further,  prisoners  who  are  sexually 
abused  shall  be  provided  access  to  medical 
and  mental  health  care  services,  and  cor- 
rections officials  must  ensure  that  prisoners 
do  not  face  retaliation  from  staff  or  other 
prisoners  for  having  reported  incidents  of 
rape  or  sexual  abuse. 

Corrections  agencies  are  required 
to  ensure  that  administrative  or  criminal 
investigations  are  completed  for  all  al- 
leged incidents  of  sexual  abuse  and  sexual 
harassment,  and  that  allegations  involv- 
ing potentially  illegal  acts  are  referred  to 
an  agency  with  the  authority  to  conduct 
criminal  investigations. 
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Following  an  investigation,  prisoners 
who  report  incidents  of  sexual  abuse  shall 
be  informed  of  the  outcome. 

Annual  Compliance  Audits 

Corrections  agencies  are  required  to  con- 
duct PREA  compliance  audits  on  an  annual 
basis.  During  each  one-year  period  begin- 
ning August  20, 2013,  agencies  must  ensure 
that  at  least  one-third  of  their  facilities  are 
audited,  including  facilities  operated  by 
private  contractors. 

The  Department  of  Justice  “may  send 
a recommendation  to  an  agency  for  an 
expedited  audit  if  the  Department  has 
reason  to  believe  that  a particular  facility 
may  be  experiencing  problems  relating  to 
sexual  abuse.” 

PREA  auditors  shall  have  full  access 
to  all  facility  areas  and  records,  including 
surveillance  video,  and  shall  interview  a 
representative  sample  of  prisoners  and  staff 
members  during  each  audit.  Auditors  must 
be  a “member  of  a correctional  monitoring 
body  that  is  not  part  of,  or  under  the  author- 
ity of,  the  agency”  being  audited,  and  must 
be  certified  by  the  Department  of  Justice. 
Additionally,  no  PREA  audit  “may  be 
conducted  by  an  auditor  who  has  received 
financial  compensation  from  the  agency 
being  audited  (except  for  compensation 
received  for  conducting  prior  PREA  audits) 
within  the  three  years  prior  to  the  agency’s 
retention  of  the  auditor.” 

If  an  audit  finds  that  a correctional 
facility  is  not  in  compliance  with  any  of  the 
PREA  standards,  the  facility  shall  have  180 
days  to  initiate  a corrective  action  plan  to 


achieve  compliance.  PREA  audit  reports 
must  be  made  publicly  available. 

When  determining  whether  a state  is 
in  full  compliance  with  the  PREA  stan- 
dards for  annual  certification  purposes 
pursuant  to  42  U.S.C.  § 15607(c)(2),  the 
governor  “shall  consider  the  results  of  the 
most  recent  agency  audits.” 

But  as  noted  by  the  PREA  Resource 
Center,  there  is  little  oversight  with  respect 
to  a governor’s  certification  that  their  state 
is  in  compliance  with  PREA:  “Neither  the 
PREA  statute  nor  the  PREA  standards 
restrict  the  sources  of  information  gover- 
nors may  use  in  deciding  whether  or  how 
to  certify  compliance.” 

Costs  to  Implement  the  Standards 

The  DOJ’s  final  rule  also  addressed  the  costs 
of  implementing  the  PREA  standards. The 
Department  of  Justice  estimated  “that  the 
costs  of  these  standards  to  all  covered  facili- 
ties, assuming  full  nationwide  compliance, 
would  be  approximately  16.9  billion  over 
the  period  2012-2026,  or  $468.5  million 
per  year  when  annualized  at  a 7 percent  dis- 
count rate. ’’The  average  compliance  cost  per 
facility  was  estimated  at  $55,000  for  pris- 
ons, $50,000  for  jails, 

$24,000  for  com- 
munity confinement 
facilities,  $54,000  for 
juvenile  facilities  and 
$16,000  for  police 
lockups. 

The  Justice 
Department’s  cost 
estimate  for  imple- 


mentation of  the  standards  relied  on  the 
analysis  performed  by  Booz  Allen  Ham- 
ilton plus  a regulatory  impact  analysis 
conducted  by  the  DOJ. 

Certainly,  $468.5  million  in  annual 
PREA  compliance  costs  for  the  next  15 
years  is  a significant  sum.  Consider,  though, 
that  according  to  the  Department  of  Justice 
this  represents  less  than  1%  of  the  estimated 
$79.5  billion  the  U.S.  spends  annually  on 
our  nation’s  criminal  justice  system.  Thus, 
the  DOJ  determined  that  full  compliance 
with  the  PREA  standards,  as  implemented 
by  the  final  rule,  would  not  cause  corrections 
agencies  to  incur  “substantial  additional 
costs.” 

The  DOJ  also  found  that  potential 
savings  achieved  through  the  reduction 
of  prison  rape  and  sexual  abuse  justify  the 
expense  of  compliance.  The  Department  of 
Justice  estimated  that  “for  the  costs  of  full 
nationwide  compliance  to  break  even  with 
the  monetized  benefits  of  avoiding  prison 
rape,  the  standards  would  have  to  be  suc- 
cessful in  reducing  the  annual  number  of 
prison  sexual  abuse  victims  by  about  1,671, 
for  a total  reduction  from  the  baseline 
over  fifteen  years  of  about  25,000  victims. 
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PREA  in  Effect  (cont.) 


The  Department  believes  it  reasonable  to 
expect  that  the  standards,  if  fully  adopted 
and  complied  with,  would  achieve  at  least 
this  level  of  reduction  in  the  prevalence  of 
prison  sexual  abuse.” 

Some  of  the  monetized  costs  that  could 
be  decreased  include  settlements  and  ver- 
dicts in  lawsuits  involving  prison  rape  and 
sexual  abuse  - such  as  the  $100  million 
settlement  paid  by  the  State  of  Michigan 
in  2009  to  compensate  thousands  of  female 
prisoners  who  endured  years  of  systemic 
sexual  victimization  by  prison  employees. 
[See:  PLN,  Dec.  2009,  p.30]. 

Other  monetized  costs  include  a reduc- 
tion in  the  transmission  (and  subsequent 
treatment  expenses)  of  communicable  dis- 
eases spread  via  sexual  abuse  - particularly 
HIV  - and  related  medical  and  mental 
health  care  costs. 

“For  too  long  prison  rape  has  been 
accepted  as  a normal  part  of  prison  life,  sub- 
jecting inmates,  many  of  them  nonviolent 
offenders,  to  brutal  and  repeated  rapes  that 
not  only  scar  them  physically  and  emotion- 
ally for  life  but  in  many  cases  expose  them 
to  AIDS,  with  a resulting  death  sentence,” 
then-Prison  Fellowship  vice  president  Pat 
Nolan  noted  when  PREA  was  enacted 
into  law. 

Plus  there  are  costs  related  to  higher 
recidivism  rates  of  released  prisoners  who 
were  sexually  victimized  while  incarcer- 
ated. 

“The  [PREA]  standards  recognize 


that  prisoners  usually  come  back  to  their 
communities,”  said  Amy  Fettig  with  the 
ACLU’s  National  Prison  Project.  “If  they’ve 
been  so  brutalized  that  they  can’t  become 
productive  members  of  society,  it  hurts  ev- 
eryone. If  prisoners  are  badly  damaged,  their 
pathologies  grow,  and  this  sometimes  leads 
to  a return  to  prison  or  bad  public  safety 
outcomes  for  the  community.” 

“At  worst,  prison  is  a place  where 
men  and  women  pay  for  their  crimes  by 
being  isolated  from  the  world.  At  best, 
it  is  a place  where  they  can  rehabilitate 
themselves.  Rape  should  not  be  part  of  the 
punishment,  and  it  certainly  doesn’t  assist 
in  rehabilitation,”  added  Barrett  Duke, 
director  of  the  Research  Institute  of  The 
Ethics  & Religious  Liberty  Commission 
of  the  Southern  Baptist  Convention.  “The 
sexual  brutalization  of  inmates  exposes  men 
and  women  to  punishment  that  is  not  only 
cruel  but  that  also  severely  impedes  their 
opportunity  to  rehabilitate  themselves  to 
assume  lives  worthy  of  the  dignity  of  their 
humanity.” 

According  to  the  Department  of 
Justice,  “The  total  monetizable  benefit  to 
society  of  eliminating  all  prison  rape  and 
sexual  abuse  in  the  facilities  covered  by 
[PREA]  is  at  least  $52  billion  annually,” 
though  such  savings  are  unlikely  to  ever 
be  realized. 

Of  course  there  are  also  the  non-mon- 
etized  costs  of  prison  rape  and  sexual  abuse 
to  be  considered,  such  as  the  long-term, 
life-altering  trauma  that  victims  experience, 
and  the  moral,  ethical  and  legal  obligations 
of  corrections  agencies  to  protect  prisoners 


from  sexual  victimization. 

Continued  Criticism 

While  most  advocates  for  reducing  prison 
rape  and  sexual  abuse  were  somewhat  satis- 
fied with  the  DOJ’s  final  rule  implementing 
the  PREA  standards,  or  at  least  acknowl- 
edged the  progress  that  it  represented,  not 
everyone  was  happy.  For  example,  Stark 
County,  Ohio  Sheriff’s  Captain  Brian 
Arnold  said  the  PREA  standards  envision 
“a  perfect  world,”  but  “there’s  not  enough 
money  for  a perfect  world.”  He  expounded, 
“It’s  kind  of  created  a monster.  I don’t  know 
where  the  money  is  going  to  come  from.” 

The  American  Action  Forum  (AAF), 
a non-profit  “center-right  policy  institute,” 
also  complained  about  the  cost  of  compli- 
ance with  the  PREA  standards,  stating  that 
despite  having  an  admirable  goal,  the  final 
rule  “imposes  a costly,  complicated  regula- 
tory framework  on  states  currently  battling 
recurring  budget  deficits,  offers  little  as- 
surance of  success,  and  fails  to  explain  this 
new  burden  to  the  states  as  required  by 
the  Unfunded  Mandate  Reform  Act.” The 
AAF  further  observed  - correctly  - that 
“There  are  no  metrics  for  success.  The  DOJ 
itself  admitted,  ‘a  requirement  for  specific 
outcome  measures  would  be  impractical  to 
implement.’” 

The  Continuing  Problem 
of  Prison  Rape 

Although  the  PREA  standards  have 
only  recently  gone  into  effect,  many  cor- 
rections agencies  and  officials  have  been 
preparing  PREA- related  regulations  over  the 
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past  several  years  in  anticipation  of  the  release 
of  the  final  rule  - conducting  staff  training, 
implementing  policies,  setting  up  hotlines  for 
prisoners  to  report  sexual  abuse,  etc.  Addition- 
ally, during  that  time  period  there  has  been  a 
heightened  awareness  among  corrections  em- 
ployees of  the  issue  of  prison  rape  and  sexual 
assault,  notably  after  the  NPREC  issued  draft 
PREA  standards  in  June  2009. 

In  spite  of  this  awareness,  rape  and 
sexual  abuse  of  prisoners  - particularly  by 
corrections  employees  - remains  a persis- 
tent problem,  and  it  is  doubtful  that  sexual 
victimization  in  correctional  facilities  will 
ever  be  completely  eradicated  despite  the 
Prison  Rape  Elimination  Act’s  optimistic 
title.  PREA  was  originally  titled  the  Prison 
Rape  Reduction  Act. 

In  addition  to  mandating  the  promulga- 
tion of  national  standards,  PREA  required 
the  Bureau  of  Justice  Statistics  (BJS)  to 
compile  information  related  to  prison  rape 
and  sexual  abuse.  According  to  a May  2013 
BJS  report  that  surveyed  over  106,500  adult 
prisoners  in  600  correctional  facilities  na- 
tionwide, 4%  of  state  and  federal  prisoners 
and  3.2%  of  jail  detainees  self-reported  in- 
cidents of  sexual  victimization  from  2011  to 
2012.  Staff-on-prisoner  incidents  of  sexual 
abuse  outnumbered  prisoner-on-prisoner  in- 
cidents - despite  the  fact  that  sexual  contact 
between  corrections  employees  and  prisoners 
constitutes  a crime  in  all  50  states,  as  prison- 
ers cannot  legally  consent  to  sex  acts.  [See: 
PLN,  March  2007,  p.32]. 

Female  state  and  federal  prisoners  re- 
ported being  sexually  abused  at  a rate  more 
than  four  times  higher  than  the  average  rate 


for  male  prisoners,  while  LGBT  prisoners 
and  prisoners  with  mental  health  problems 
were  also  at  greater  statistical  risk  of  sexual 
victimization. 

A separate  BJS  report  issued  in  June 
2013  found  “an  estimated  9.5%  of  adjudi- 
cated youth  in  state  juvenile  facilities  and 
state  contract  facilities  (representing  1,720 
youth  nationwide)  reported  experiencing 
one  or  more  incidents  of  sexual  victimiza- 
tion by  another  youth  or  stafFin  the  past  12 
months  or  since  admission,  if  less  than  12 
months. ’’Juvenile  offenders  were  more  than 
3 times  as  likely  to  be  sexually  abused  by  a 
staff  member  than  another  juvenile.  Almost 
90%  of  the  juveniles  who  were  sexually  vic- 
timized were  male  offenders  who  reported 
sexual  contact  with  female  employees. 

The  numbers  are  likely  much  higher 
- according  to  a BJS  report  released  in 
May  2012,  9.6%  of  former  state  prisoners 
reported  having  been  sexually  victimized 
during  their  most  recent  period  of  incar- 
ceration. Also,  according  to  a May  17, 2012 
regulatory  impact  assessment  prepared 
for  the  DOJ’s  final  rule,  “the  Department 
estimates  that  in  2008  more  than  209,400 
persons  were  victims  of  sexual  abuse  (all 
forms)  in  America’s  prisons,  jails,  and  ju- 
venile confinement  centers.” 

The  prevalence  of  prison  rape  and 
sexual  assault  has  remained  fairly  consistent 
since  2007,  when  the  Justice  Department 
began  collecting  comprehensive  data 
through  surveys  of  prisoners  and  corrections 
agencies.  According  to  the  BJS,  “Using  the 
same  methodology  since  2007,  the  change 
in  rate  of  sexual  victimization  among  state 


and  federal  prison  inmates  over  the  three 
surveys  (4.5%  in  2007,  4.4%  in  2008-09, 
and  4.0%  in  2011-12)  was  not  statistically 
significant.  Among  jail  inmates,  the  rate  of 
sexual  victimization  was  nearly  unchanged 
- 3.2%  in  2007, 3.1%  in  2008-09,  and  3.2% 
in  2011-12.”  [See:  PLN,  June  2011,  p.40; 
March  2010,  p.22] . 

Notably,  the  time  period  examined 
by  the  Bureau  of  Justice  Statistics  - 2007 
to  2012  - was  well  after  PREA  had  been 
enacted  and  while  the  PREA  standards 
were  being  drafted  by  the  NPREC  and 
implemented  by  the  Department  of  Jus- 
tice. Examples  of  some  of  the  more  recent 
incidents  of  staff  sexual  victimization  of 
prisoners,  from  2012  to  2013,  are  detailed 
in  the  companion  article  that  follows  this 
cover  story. 

The  Start,  Not  the  End 

The  final  rule  issued  by  the  Depart  - 
ment  of  Justice  to  implement  the  PREA 
standards  represents  the  start,  not  the  end, 
of  efforts  to  curb  prison  rape  and  sexual 
abuse.  Much  more  needs  to  be  done  to 
fully  implement  the  standards  and  ensure 
meaningful  and  continual  compliance 
monitoring. 

“We  are  only  going  to  get  real  change  if 
people  in  communities  around  the  country 
hold  their  local  and  state  facilities  account- 
able for  living  up  to  PREA,”  remarked 
Cecilia  Chung,  a civil  rights  leader  and 
former  chair  of  the  San  Francisco  Human 
Rights  Commission. 

As  noted  above,  in  May  2012  President 
Obama  directed  all  federal  agencies  with 
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confinement  facilities  not  already  subject  to 
the  DOJ’s  final  rule  to  develop  equivalent 
rules  that  comport  with  the  PREA  standards 
- including  the  Department  of  Homeland 
Security,  Department  of  the  Interior,  Depart- 
ment of  Defense  (DOD)  and  Department 
of  Health  and  Human  Services. 

To  date  only  one  of  those  agencies 
has  issued  a proposed  rule  to  implement 
the  PREA  standards.  On  December  6, 
2012,  the  Department  of  Homeland  Secu- 
rity (DHS)  released  a Notice  of  Proposed 
Rulemaking  for  PREA-based  standards  ap- 
plicable to  immigration  detention  facilities, 
which  largely  mirrored  the  DOJ’s  standards 
for  adult  prisons  and  jails. 

Just  Detention  International  called 
the  proposed  rulemaking  “a  vital  step  to- 
ward protecting  the  health  and  dignity  of 
the  nearly  400,000  immigration  detainees 
held  by  DHS  each  year.  Sexual  abuse  in 
detention  is  devastating  to  survivors,  with 
physical  and  emotional  effects  that  often 
last  for  years.  Immigration  detainees  are 
especially  vulnerable  to  this  type  of  vio- 
lence.” 

DHS  provided  a public  comment 
period  for  its  proposed  rule  that  ended  on 
February  26,  2013  and  resulted  in  more 
than  1,700  comments  being  filed.  No  final 
rule  implementing  the  standards  for  DHS 
facilities  has  yet  been  released. 

With  respect  to  the  Department  of 
Defense,  it  admittedly  may  be  difficult  for 
the  DOD  to  establish  PREA  standards  for 
all  of  its  detention  facilities,  particularly 
overseas  facilities  that  hold  “enemy  com- 
batants.” As  a May  20,  2013  Slate  article 
observed,  sexual  abuse  has  been  used  by 
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the  U.S.  military  as  an  interrogation  and 
torture  technique  - and  also,  apparently,  as 
a means  of  amusement,  as  demonstrated  by 
the  widely-distributed  photos  of  prison- 
ers who  were  stripped  naked  and  sexually 
humiliated  at  the  then-U.S.  controlled  Abu 
Ghraib  prison  in  Iraq. 

In  response,  Pentagon  spokesman  Lt. 
Col.  Jeff  Pool  stated,  “The  Department 
is  committed  to  ensuring  that  captured 
enemy  forces  are  held  in  safe,  humane, 
detention  facilities.  Although  the  PREA 
doesn’t  technically  apply  to  such  facilities, 
the  Department  has  robust  mechanisms 
in  place  to  ensure  the  health  and  safety  of 
all  detainees,  which  are  consistent  with  the 

PREA.” 

Then  again,  “doesn’t  technically  apply” 
may  not  be  the  best  starting  point  when 
discussing  standards  intended  to  prevent 
rape  and  sexual  abuse. 

Like  the  DOD,  the  Department  of  the 
Interior  and  Department  of  Health  and 
Human  Services  have  not  issued  proposed 
rules  to  comply  with  the  PREA  standards, 
more  than  a year  after  being  directed  by  the 
President  to  take  such  action. 

Further,  and  ironically,  PREA  standards 
do  not  apply  to  secure  civil  commitment 
facilities  that  house  sex  offenders  who 
have  completed  their  prison  sentences. 
Nor  do  the  standards  apply  to  probation 
and  parole  agencies  - even  though  numer- 
ous cases  of  parole  and  probation  officials 
engaging  in  sexual  misconduct  have  been 
documented. 

Once  all  corrections  agencies  required 
to  do  so  have  adopted  rules  to  implement 
the  standards,  those  rules  must  then  be 
rigorously  enforced  and  monitored  on  an 
ongoing  basis.  Effective  oversight  of  the 
standards  - even  though  they  could  have 
been  stronger  and  more  comprehensive  - 
will  undoubtedly  reduce  PREA-related 
incidents. 

Regardless,  the  fact  remains  that 
during  the  3,638  days  from  when  PREA 
was  signed  into  law  in  September  2003  to 
when  the  DOJ’s  final  rule  implementing 
the  PREA  standards  went  into  effect  for 
most  corrections  agencies  on  August  20, 
2013,  hundreds  of  thousands  of  prisoners 
suffered  rape  and  sexual  abuse. 

According  to  the  Department  of 
Justice,  approximately  209,400  prisoners 
were  victims  of  sexual  abuse  in  2008  alone, 
including  those  held  in  prisons,  jails  and 
juvenile  detention  facilities,  with  a conser- 


vative “lower  bound”  estimate  of  149,200. 
Assuming  those  numbers  have  remained 
consistent  over  time,  during  the  decade 
since  PREA  was  enacted  an  estimated 
1.49  million  to  2 million  prisoners  in  U.S. 
correctional  facilities  have  been  sexually 
victimized. 

If  justice  delayed  is  justice  denied,  then 
those  prisoners  who  were  raped  and  sexually 
abused  while  the  long-delayed  PREA  stan- 
dards remained  pending  have  been  denied 
justice  in  the  most  egregious,  inexcusable 
manner  possible, 

Sources:  “Sexual  Victimization  in  Prisons 
and  Jails  Reported  by  Inmates , 2011-12,” 
U.S.  DO],  Bureau  of  Justice  Statistics,  NCJ 
241399  (May  2013);  “Sexual  Victimiza- 
tion in  Juvenile  Facilities  Reported  by  Youth, 
2012,  ” U.S.  DO],  Bureau  of  Justice  Statistics, 
NCJ  241708  (June  2013);  “ Sexual  Victim- 
ization Reported  by  Former  State  Prisoners,  ” 
U.S.  DO],  Bureau  of  Justice  Statistics,  NCJ 
237262  (May  2012);  “Regulatory  Impact 
Assessment:  National  Standards  to  Prevent, 
Detect,  and  Respond  to  Prison  Rape  Under 
the  Prison  Rape  Elimination  Act,  ”U.S.  DO], 
Docket  No.  OAG-131,  RAN  1105-AB34 
(May  1 7, 2012);  “Criminal  Victimization  in 
the  United  States,  2008,”  U.S.  DO],  Bureau 
of  Justice  Statistics,  NCJ  22  7669  (March 
2010);  “The  Prison  Rape  Elimination  Act  of 
2003:  A Primer,  ” by  James  E.  Robertson,  40 
No.  3 Criminal  Law  Bulletin  5 (May  2004); 
www.asca.net; www.bpnews.net;  www. 
prearesourcecenter.org;  www.dhs.gov;  www. 
slate.com;  www.corrections.com;  www. hr w. 
org;  www.sbcbaptistpress.org;  Huffington 
Post;  http://georgewbush-whitehouse.  archives, 
gov;  www.afp.com; www.justdetention.org; 
www.  krqe.  com;  www.  raisingthebar  coalition, 
org;  Columbus  Dispatch;  New  York  Review 
of  Books;  New  York  Times;  www.reason.com; 
www.cnbc.com; www.ojp.usdoj.gov;  www. 
old.  nationalreview.  com 

Editor's  Note  by  Paul  Wright: 

Sexual  abuse  of  prisoners  by  corrections  staff 
and  other  prisoners  is  so  endemic  to  our  na- 
tions criminal  justice  system  that  it  is  fair  to 
say  it  is  an  integral  part  of  U.S.  prison  and 
jail  management.  Only  with  the  tacit  accep- 
tance of  corrections  offcials  could  a problem 
so  pernicious  and  widespread  persist.  The  lack 
of  meaningful  enforcement  provisions  for  the 
PREA  standards,  and  the  opposition  of  cor- 
rections agencies  and  offcials  to  more  stringent 
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standards,  evince  the  implicit  role  that  rape  and 
sexual  abuse  play  in  controlling  our  nations 
overcrowded  prisons  ajid  jails. 

bideed, former  Virginia  Attorney  General 
Mark  Earley  once  said  that  prison  ofpcials 
“turn  their  hack  on  unspeakable  acts  in  order  to 
maintain  peace'  — allowing  aggressive  preda- 
tors to  have  their  way,  " ajid  Eli  Lehrer  wrote 
in  the  National  Review  in  2002  that  “ While 
inmate  rapists  hear  the  ultimate  responsibility 
for  their  crimes, prison  administrators  are  com- 
plied in  the  prison-rape  epidemic.  A divided 
inmate  population  living  in  fear  []  is  easier 
for  administrators  to  manage.  Some  hugely 
negligent  prisons  even  encourage  rape....  " 

The  mainstream  media  is  complied  in  this 
state  of  affairs,  too.  Accordmg  to  the  Depart- 
ment of  Justice,  in  2008  an  estimated 1 64,240 
women  (excluding  prisoners)  were  victims  of 
rape  or  sexual  assault,  based  on  the  National 
Crime  Victimization  Survey.  In  a nation  of 
around 300  million  people  that  is  a horrifying 
number.  However,  the  Justice  Department  also 
reported  that  in  that  same  year  up  to  209,400 
prisoners  were  raped  or  sexually  abused  in  a 
criminal  justice  system  with  a population  of 
2.2  million  — which  is  even  more  horrific  yet 
rarely  reported. 

To  listen  to  the  media  it  is  only  prisons  in 
the  Balkans  that  are  referred  to  as  “rape  camps,  " 
and  the  silence  of  mainstream  news  agencies 
with  respect  to  the  ongoing  outrage  of  prison 
rape  ajid  sexual  abuse  makes  it  clear  that  pris- 
oners are  generally  viewed  as  a7i  expendable, 
aiid  rapeable,  population.  Also,  unlike  sexual 
assault  victims  outside  of  prison,  incarcerated 
victims  often  — literally — have  no  way  to  escape 
their  attackers,  especially  when  they  are  raped 
or  abused  by  corrections  employees. 

PREA  is  a valuable  first  step  and  should 
be  recognized  as  exactly  that:  A first  step.  There 
is  a reason  why  no  one  talks  about  the  Civil 
Rights  Act  of 1957,  which  did  not  accomplish 
much  of  what  it  purported  to  do,  such  as  to 
ensure  Africaji  Americans  could  exercise  their 
right  to  vote.  But  the  Act's  obvious  shortcom- 
ings and  toothlessness  set  the  stage  for  the 
Civil  Rights  Act  of 1 960  and  then  the  Civil 
Rights  Act  of 1964-  which forever  changed  the 
American  social  and  political  landscape. 

Similarly,  PREA  requires  successive 
legislation  to  give  incarcerated  victims  of  rape 
ajid  sexual  abuse  real  rights  with  enforceable 
remedies.  Only  then  caji  it  be  said  that  our  gov- 
ernment is  actually  doing  something  to  reduce 
sexual  victimization  in  prisons  and  jails,  ajid 
that  laws  such  as  PREA  are  more  than  mere 
symbolic  legislative  gestures. 


AS  DESCRIBED  IN  THIS  ISSUE’S  COVER 

story,  in  May  2012  the  U.S.  Depart- 
ment of  Justice  issued  a final  rule  adopting 
national  standards  pursuant  to  the  Prison 
Rape  Elimination  Act  (PREA).  The  rule 
was  published  in  the  Federal  Register  and 
became  effective  on  August  20,2012;  how- 
ever, state  and  local  corrections  agencies 
were  given  one  year  to  provide  PREA- 
related  training  to  current  employees. 
Likewise,  the  first  PREA  audit  cycle,  to 
ensure  compliance  with  the  standards, 
didn’t  begin  until  a year  after  the  rule’s 
effective  date. 

Therefore,  during  the  one-year  period 
ending  August  20,  2013,  state  and  local 
corrections  officials  finalized  policies  to 
comply  with  the  PREA  standards  and 
trained  staff  members  on  PREA-related 
issues,  including  “zero-tolerance  [policies] 
for  sexual  abuse  and  sexual  harassment”  and 
“[h]ow  to  fulfill  their  responsibilities  under 
agency  sexual  abuse  and  sexual  harassment 
prevention,  detection,  reporting,  and  re- 
sponse policies  and  procedures.” 

Concurrently,  prison  and  jail  employ- 
ees nationwide  continued  a long-standing 
pattern  of  raping  and  sexually  assaulting 
prisoners  - a pattern  that  Prison  Legal 
News  has  documented  extensively.  [See, 
e.g.:  PLN,  April  2012,  p.l;  May  2009,  p.l; 
Aug.  2006,  p.l]. 

The  following  are  examples  of  rape 
and  sexual  abuse  involving  corrections  staff 
reported  from  August  20,  2012  - when 
the  PREA  standards  became  effective  - to 
August  20,2013,  the  start  of  the  first  PREA 
audit  cycle.  Apparently,  these  prison  and  jail 
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employees  didn’t  pay  attention  during  their 
PREA  training. 

Alabama 

On  June  19,  2013,  two  Russell  County 
jail  guards  were  arrested  for  engaging  in 
sexual  misconduct  with  female  prisoners. 
Jacob  Brent  Phelps  and  James  Blain  were 
charged  with  felony  sexual  misconduct 
with  an  inmate;  another  guard,  Charles 
Tarver,  was  fired  for  having  “inappropri- 
ate conversations”  of  a sexual  nature  with 
prisoners.  Phelps  and  Blain  were  released 
on  110,000  bond. 

Arizona 

Two  separate  incidents  of  sexual  abuse 
involving  female  detainees  at  the  Mohave 
Valley  Sheriff’s  Office  substation  resulted 
in  the  arrest  of  a former  jail  guard.  In  late 
January  2013,  Shannon  Correll,  25,  was 
indicted  and  charged  with  unlawful  sexual 
intercourse  with  a 24-year-old  prisoner  in 
a shed  outside  the  substation.  Six  months 
earlier,  he  had  been  arrested  on  one  count 
each  of  unlawful  sexual  conduct  and  false 
imprisonment  for  a sexual  encounter  with 
a different  prisoner  in  the  same  shed. 

Delaware 

A female  prisoner  reported  having  sexual 
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contact  with  Larry  R.  Clinkscale,  40,  a 
guard  at  the  Delores  J.  Baylor  Women’s 
Correctional  Institution,  on  August  27, 
2012.  Delaware  State  Police  were  contacted 
by  DOC  Internal  Affairs  investigators,  and 
Clinkscale  was  arrested  and  charged  with 
sexual  misconduct  in  a detention  facility. 
The  prisoner  said  she  was  told  to  go  to 
a staff  restroom  while  on  floor  cleaning 
duty,  then  was  taken  to  a nearby  closet 
where  Clinkscale  had  sexual  relations  with 
her.  Clinkscale  turned  himself  in  and  was 
released  on  110,000  unsecured  bond. 

Florida 

On  February  5,  2013,  Baker  County  jail 
guard  Tarrece  Givens,  27,  was  arrested  and 
charged  with  sexual  battery  on  a person 
older  than  12  by  a correctional  officer.  He  is 
accused  of  receiving  oral  sex  from  a female 
prisoner  at  the  Baker  County  Detention 
Center.  Givens,  a former  state  prison  guard, 
was  jailed  with  bond  set  at  1100,000. 

Georgia 

In  unrelated  incidents,  two  former  Chatham 
County  Sheriff’s  Department  employees 
found  themselves  on  the  wrong  side  of  the 
law  on  April  24,  2013.  Both  are  accused 
of  sexually  assaulting  a person  in  custody. 
Shelton  Crowder,  55,  was  indicted  on  five 
counts  including  public  indecency  and 
making  false  statements  in  addition  to  the 
sex  abuse  charges.  Crowder,  a corporal  as- 
signed to  the  Corrections  Bureau,  worked 
for  the  sheriff’s  department  from  1996 
until  his  termination  on  September  19, 
2012.  Former  jail  guard  Lewis  Lane,  34, 
also  accused  of  sexual  assault,  surrendered 
to  authorities  and  was  placed  in  protective 
custody  at  the  Chatham  County  jail. 

Hawaii 

On  July  1,  2013,  former  federal  prison 
guard  Richard  Seaman  was  sentenced  to 
20  months  in  prison  and  a 13,000  fine  for 
sexually  abusing  a female  prisoner  at  the 
Federal  Detention  Center  in  Honolulu.  He 
also  must  serve  three  years  on  supervised 
release.  Seaman  had  pleaded  guilty  last  year 
to  one  count  of  sexual  abuse  of  a ward;  a 
prisoner  working  under  his  supervision 
in  the  commissary  saved  his  DNA  on  her 
shirt  and  turned  it  over  to  investigators  as 
evidence  of  the  sex  acts. 


Idaho 

On  July  29,  2013,  a state  court  judge 
sentenced  former  Pocatello  Women’s  Cor- 
rectional Center  guard  Kim  Russel  Rogers 
to  eight  years  of  probation  after  prosecutors 
agreed  to  a reduced  charge  of  attempted 
sexual  contact  with  a prisoner.  Rogers 
initially  had  been  charged  with  felony 
sexual  contact.  The  judge  also  imposed  a 
suspended  sentence  of  three  to  seven  years 
in  prison  should  Rogers  fail  to  complete  his 
term  of  probation. 

Indiana 

A prison  nurse  stands  accused  of  performing 
a sexual  act  on  a prisoner  at  the  Pendleton 
Correctional  Facility  after  a guard  walked 
in  on  the  encounter  in  the  prison’s  infirmary 
on  April  21,2013.  Colette  Ficklin,  3 9 , alleg- 
edly told  the  prisoner  to  fake  chest  pains  in 
order  to  be  alone  with  her  in  the  infirmary. 
Ficklin  was  arrested  on  June  19, 2013  and 
charged  with  sexual  misconduct  by  a service 
provider,  a felony.  She  was  employed  by 
private  medical  contractor  Corizon. 

Kansas 

Reno  County  sheriff’s  deputy  Jonathan 
Diaz,  30,  is  accused  of  engaging  in  illegal 
sexual  activity  at  the  county  jail.  Sheriff 
Randy  Henderson  announced  charges 
against  Diaz  on  May  21,  2013  after  two 
prisoners  accused  him  of  misconduct.  He 
was  arrested  on  two  counts  of  unlawful 
sexual  relations  with  an  inmate,  two  counts 
of  aggravated  intimidation  of  a victim  and 
two  counts  of  bribery.  The  Kansas  Bureau 
of  Investigation  was  involved  in  the  inves- 
tigation. 

Louisiana 

Routine  telephone  surveillance  led  to 
the  March  6,  2013  arrest  of  48-year-old 
Karen  Watts,  who  was  employed  at  the 
Concordia  Parish  Work  Release  facility  in 
Vidalia.  Watts  was  fired  and  charged  with 
malfeasance  for  alleged  inappropriate  sexual 
contact  with  a work  release  prisoner  under 
her  supervision.  Sheriff  Kenneth  Hedrick 
said  the  prisoner  may  also  face  criminal 
charges. 

Minnesota 

On  November  29,  2012,  law  enforcement 
officials  took  state  prison  guard  James  Allen 
Bongaarts,  57,  into  custody  for  repeatedly 
having  sex  with  a female  prisoner  at  MCF- 


Togo.  Investigators  spoke  with  the  prisoner 
and  Bongaarts  during  the  investigation,  and 
both  acknowledged  they  had  engaged  in 
sexual  contact.  Bongaarts  was  charged  with 
seven  counts  of  felony  sexual  misconduct; 
he  pleaded  guilty  and  was  sentenced  on 
May  13,2013  to  65  months  in  prison  plus 
lifetime  conditional  release  supervision. 

Missouri 

A 29-year-old  female  prisoner  at  the  St. 
Louis  Justice  Center  reported  to  authori- 
ties that  former  jail  guard  Tony  West,  36, 
had  pressured  her  to  have  sex  in  a second- 
floor  janitor’s  closet  and  told  her  he  could 
make  her  charges  “go  away.”  West  was 
sentenced  on  December  13,  2012  to  3% 
years  in  prison  for  the  sexual  assault.  He 
had  denied  the  accusations  and  asked  the 
court  to  consider  his  desire  to  care  for  his 
wife  and  young  children,  but  Circuit  Court 
Judge  John  Garvey  said  if  West  wanted  to 
do  the  right  thing  by  his  family  he  needed 
to  acknowledge  his  criminal  acts.  Garvey 
called  the  crime  “disgusting”  because  West 
had  used  his  authority  to  prey  on  a vulner- 
able victim. 

Montana 

Tisha  Ann  Brunell,  45,  a former  prison 
nurse,  pleaded  not  guilty  to  53  charges  on 
March  8,  2013.  She  was  charged  with  43 
counts  of  misdemeanor  unauthorized  com- 
munications, 6 counts  of  felony  transfer  of 
illegal  articles  and  four  counts  of  felony 
sexual  intercourse  without  consent.  Brunell 
worked  as  a licensed  practical  nurse  at  two 
facilities  - one  for  parole  violators  and  one 
for  DUI  offenders  - operated  by  Commu- 
nity, Counseling,  and  Correctional  Services 
(CCCS),  a private  non-profit  organization. 
She  reportedly  had  inappropriate  encoun- 
ters with  three  prisoners. 

Nevada 

Florence  McClure  Women’s  Correctional 
Center  guard  Eugenio  Dimas,  51,  was 
charged  in  February  2013  with  official  mis- 
conduct and  voluntary  sex  with  a prisoner 
after  other  prisoners  accused  him  of  having 
sexual  relations  with  a woman  serving  a life 
sentence  for  murder.  Prisoner  Monique 
Maestas,  26,  initially  denied  having  an 
affair  with  Dimas  but  later  changed  her 
story,  telling  investigators  she  had  sex  with 
Dimas,  received  gifts  from  him  and  talked 
with  him  on  the  phone.  Dimas  pleaded 
guilty  to  one  count  of  felony  misconduct 
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of  a public  officer  on  June  5,  2013;  he  has 
not  yet  been  sentenced. 

New  Mexico 

Twice  last  year,  employees  at  the  Bernalillo 
County  Juvenile  Detention  Center  were 
charged  with  having  sex  with  prisoners. 
In  August  2012,  video  surveillance  caught 
jailer  Lara  Sterosky  allegedly  performing 
a sex  act  on  a male  teenager.  Deputies  say 
Sterosky  had  oral  sex  with  a 17-year-old 
resident  in  a closet  at  the  facility.  Although 
the  teen  told  investigators  he  initiated  the 
sexual  contact,  he  turned  her  in  because  she 
later  “took  away  his  privileges  and  started 
treating  him  differently,”  according  to  a 
KOAT  Channel  7 news  report.  Sterosky 
was  charged  with  criminal  sexual  penetra- 
tion of  a juvenile  inmate. 

In  a separate  incident,  detention  center 
guard  Edward  Edmon,  42,  was  charged  in 
December  2012  with  raping  and  impreg- 
nating ajuvenile  resident  at  the  facility.  The 
juvenile,  identified  as  “Shauna  H.,”  filed  a 
lawsuit  against  Bernalillo  County  claiming 
that  she  had  sex  with  Edmon  “five  or  six 
times,”  and  did  so  because  she  saw  Edmon 
retaliate  against  another  female  prisoner 


who  refused  his  advances. 

New  York 

Donald  Schermerhorn,  43,  was  terminated 
from  his  job  as  a Greene  County  jail  guard 
while  a co-worker,  Earnest  Dunn,  26,  was 
suspended  and  later  fired  after  an  extensive 
investigation  by  the  New  York  State  Po- 
lice found  the  two  guards  had  engaged  in 
sexual  misconduct  with  prisoners.  Evidence 
uncovered  during  the  investigation  led  to 
the  arrest  of  Schermerhorn  and  Dunn  on 
December  18,  2012.  Schermerhorn  faces 
several  misdemeanor  charges  and  Dunn 
faces  both  felony  and  misdemeanor  charges. 
A lawsuit  filed  by  one  of  the  prisoners 
over  the  sexual  abuse  settled  on  August 
2,  2013  for  $65,000;  another  suit  remains 
pending. 

No  policy  changes  were  made  at  the 
jail  as  a result  of  the  sexual  misconduct  by 
Schermerhorn  and  Dunn.  “They  violated 
our  regular  policies,  so  we’re  not  going 
to  change  something  that  there’s  really 
no  need  to,”  said  Greene  County  Sheriff 
Gregory  Seeley.  “You  do  something  stupid, 
you  get  fired  for  it.  Simple  as  that.  It’s  not 
because  a policy  was  wrong.” 


North  Carolina 

Kristin  Earp  was  arrested  on  July  29,2013 
and  charged  with  sexual  activity  by  a cus- 
todian. The  23-year-old  guard  had  worked 
for  less  than  a year  at  the  Western  Youth 
Institution  in  Morganton,  which  houses 
male  youthful  offenders.  Officials  began 
an  investigation  after  receiving  a tip  about 
Earp  having  sexual  contact  with  a prisoner 
in  January  2013,  and  she  resigned  four  days 
after  the  alleged  incident. 

Ohio 

Richard  Rodgers,  47,  an  Ohio  Department 
of  Rehabilitation  and  Correction  dietary 
employee,  was  charged  with  a single  count 
of  sexual  battery  for  receiving  oral  sex  from 
a male  prisoner  at  the  Lorain  Correctional 
Institution.  An  initial  incident  summary 
stated  the  “[ijnmate  performed  sexual  favors 
for  an  employee  in  return  for  goods.”  The 
type  of  goods  were  not  specified.  Rodgers, 
who  had  been  placed  on  voluntary  leave, 
was  arrested  March  22, 2013  and  released 
on  bond.  An  internal  investigation  has  been 
placed  on  hold  pending  the  resolution  of  the 
criminal  charges. 
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While  PREA  Standards  Pending  (cont.) 


Oklahoma 

In  March  2013,  several  female  prisoners 
filed  a lawsuit  alleging  that  detention  guards 
at  the  Comanche  County  Jail  “routinely” 
engaged  in  rape,  sexual  abuse  and  assault. 
Sixteen  women  are  listed  as  plaintiffs  in 
the  suit  against  the  Comanche  County 
Facilities  Authority  (CCFA),  a private  com- 
pany that  runs  the  jail,  and  several  jailers. 
Among  the  complaints  are  allegations  that 
a guard  requested  oral  sex  from  a prisoner 
in  exchange  for  a food  tray;  a prisoner  was 
forced  to  shave  her  pubic  hair  after  being 
told  “the  guard  likes  it  that  way”;  women 
were  made  to  walk  to  the  jail’s  shower  areas 
naked;  a prisoner  “suffered  repeated  rapes 
and  sodomy”;  and  one  prisoner’s  genitals 
were  photographed  during  the  intake 
process  and  the  pictures  shared  with  jail 
employees  and  trustees. 

The  Association  of  County  Commis- 
sioners of  Oklahoma  refused  to  cover  the 
legal  expenses  of  defending  against  the 
federal  lawsuit,  requiring  CCFA  to  hire  its 
own  attorneys.  See:  Blueberry  v.  Comanche 
County  Facilities  Authority  ,U S.D  .C.  (W.D. 
Okla.),  Case  No.  5:13-cv-00278-M. 

Oregon 

Benjamin  Carl  Patterson,  56,  a food  service 
coordinator  at  the  Coffee  Creek  Cor- 
rectional Facility,  resigned  on  January  27, 
2013  after  investigators  found  evidence  that 
resulted  in  his  arrest  on  charges  of  custodial 
sex  misconduct,  official  misconduct  and 
supplying  contraband.  Patterson  pleaded 
guilty  in  March  2013  to  one  count  of  cus- 
todial sex  misconduct  involving  a female 
prisoner;  the  other  charges  were  dismissed. 
He  was  sentenced  to  30  days  in  jail  and  two 
years  of  probation,  and  ordered  to  undergo 
mental  health  and  sex  offender  evaluations 
and  treatment,  and  to  have  no  contact  with 
his  victim. 

Pennsylvania 

In  a case  investigated  by  the  U.S.  De- 
partment of  Justice’s  Office  of  Inspector 
General  and  officials  at  FDC  Philadelphia, 
Lamont  Lucas,  47,  was  arrested  on  April 
11,  2013  and  accused  of  having  sex  with 
a prisoner  and  attempting  to  aid  in  her 
escape.  Lucas  had  been  a prison  guard  for 
1 8 years  and  was  a supervisor  in  the  facility’s 


tool  shop.  According  to  the  indictment,  he 
gave  the  prisoner  sterling  silver  earrings, 
had  sexual  contact  with  her  and  assisted  in 
planning  her  escape,  which  did  not  occur. 
Lucas  pleaded  not  guilty  and  was  released 
on  his  own  recognizance. 

South  Carolina 

The  South  Carolina  Department  of  Cor- 
rections announced  that  three  female 
employees  at  the  Kershaw  Correctional 
Institution  were  terminated  on  June  4, 
2013,  several  days  after  turning  themselves 
in  to  law  enforcement  authorities  in  Lan- 
caster County.  The  three  women,  Crystal  C. 
Haynes,  56,  Charthenia  B.  Smith,  55,  and 
Darcy  A.Meade,  53,  were  charged  with  sex 
offenses  involving  prisoners  at  the  medium- 
security  men’s  prison. 

Tennessee 

On  June  11, 2013,  the  Tennessee  Bureau  of 
Investigation  arrested  42-year-old  Wendy 
Deshay  Carter,  a former  Macon  County 
jail  guard,  for  allegedly  having  sex  with 
a prisoner.  Carter  reportedly  exchanged 
nude  photos  with  the  prisoner  and  ar- 
ranged sexual  encounters  via  a contraband 
cell  phone  she  had  given  him.  Investigators 
said  she  began  the  relationship  around 
January  2012  and  that  it  continued  for 
approximately  one  year.  Carter  reportedly 
engaged  in  sexual  acts  with  the  prisoner  by 
finding  locations  in  the  jail  without  secu- 
rity cameras  or  by  disabling  the  cameras. 
She  was  indicted  on  five  counts  of  sexual 
contact  with  inmates  and  five  counts  of 
official  misconduct. 

Texas 

Laketh  Bernard  McKinney,  Sr.,  36,  a Bra- 
zos County  detention  officer,  was  arrested 
on  June  5,  2013  on  charges  of  having  a 
sexual  relationship  with  a male  prisoner. 
An  investigation  was  launched  follow- 
ing reports  that  McKinney  was  bringing 
contraband  (pornographic  materials)  into 
the  jail,  and  he  was  suspended  on  May  31, 
2013  after  investigators  obtained  evidence 
that  he  had  a sexual  relationship  with  a 
prisoner.  The  prisoner  told  investigators 
that  McKinney  had  sexual  encounters 
with  him  at  least  four  times.  McKinney 
was  charged  with  violating  the  civil  rights 
of  a person  in  custody  by  sexual  contact, 
and  released  on  110,000  bond.  He  is 
reportedly  married  with  children  and 
serves  as  a pastor  at  the  Cedar  of  Lebanon 


Church  of  God  in  Christ. 

Virginia 

On  May  31,  2013,  hours  after  Henrico 
County  authorities  launched  an  inves- 
tigation into  alleged  sexual  misconduct 
involving  Jermaine  A.  Burton  and  a female 
prisoner  at  the  Henrico  County  Jail  East, 
the  30-year-old  deputy  shot  and  killed 
himself  at  his  home.  The  alleged  sexual 
encounter  occurred  in  the  jail’s  instruction 
work  area;  the  investigation  began  when 
another  deputy  reported  that  he  had  heard 
about  the  sexual  activity. 

Washington 

Sex  scandals  at  the  Airway  Heights  Cor- 
rections Center  led  to  an  investigation 
involving  two  female  staff  members.  Sarah 
Brooks,  a sex  therapist,  was  found  “in  a state 
of  undress”in  a room  with  a sex  offender  she 
had  agreed  to  treat.  Further  evidence  of  in- 
appropriate letters  and  phone  calls  between 
Brooks  and  the  prisoner  was  uncovered 
during  the  investigation.  Brooks  resigned  in 
April  2013  and  pleaded  not  guilty  to  three 
counts  of  custodial  sexual  misconduct  on 
May  29, 2013. 

In  an  unrelated  incident  at  Airway 
Heights,  textile  shop  supervisor  Siri  A. 
Crain  was  accused  of  having  phone  sex 
with  a prisoner,  with  at  least  92  calls  being 
placed  by  the  prisoner  to  a number  believed 
to  belong  to  Crain.  She  was  also  accused 
of  having  sex  with  the  prisoner  in  a staff 
bathroom  and  giving  him  nude  photos. 
Crain  was  placed  on  paid  leave  pending  the 
investigation,  which  began  in  May  2013, 
and  may  face  felony  charges. 

West  Virginia 

Buddy  Lee  Leary,  41,  a former  Tygart 
Valley  Regional  Jail  guard,  was  arrested 
and  accused  of  forcing  a female  prisoner 
to  engage  in  sexual  acts.  According  to  the 
criminal  complaint  and  a recorded  inter- 
view, the  victim  told  investigators  that 
Leary  asked  her  to  disrobe,  entered  her 
cell  and  began  to  touch  her  genitals,  then 
instructed  her  to  perform  a sex  act  on  him. 
After  “several  minutes,”  Leary  abruptly 
left  the  prisoner’s  cell.  When  asked  why 
she  waited  two  months  to  report  the  in- 
cident, the  woman  replied  she  was  afraid 
of  repercussions.  Leary  admitted  during  a 
February  21,  2013  interview  that  he  had 
sexual  relations  with  the  victim.  He  was 
indicted  on  June  24,  2013  on  two  felony 
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counts  of  imposition  of  sexual  acts  on  an 
incarcerated  person. 

Wisconsin 

A former  guard  employed  in  the  food  ser- 
vice unit  at  the  New  Lisbon  Correctional 
Institution  was  sentenced  on  April  4, 2013 
to  60  days  injail  with  workrelease  privileges 
on  a reduced  charge  of  4th  degree  sexual 
assault.  Jane  Hill,  47,  told  police  she  was 
going  through  a difficult  personal  time 
when  she  began  exchanging  letters  and 
phone  calls  with  prisoner  Frank  J.  Burt, 


Jr.  Their  relationship  became  sexual,  with 
multiple  encounters  occurring  in  a cooler 
and  storage  areas  at  the  facility.  They  were 
discovered  when  Hill’s  voice  was  recognized 
during  routine  monitoring  of  prison  phone 
calls. 


Sources:  www.cbs42.com, www.al.com, 
www.  Ivrj.  com,  http://sbynews.  blogspot.  com, 
www.  staradvertiser.  com,  www.  wane,  com, 
www.ksn.com, www.katc.com,  www.gran- 
drapidsmn.com,  www.stltoday.com,  http:// 
mtstandard.  com,  www.  lasvegassun.  com, 


www.krqe.com.  Associated  Press,  New  York 
Daily  News,  www.wsoctv.com,  www.lOtv. 
com,  http://chronicle.  northcoastnow.com, 
http://newsok.  com,  www.  oregonlive.  com, 
www.  thetimes-tribune.  com,  www.  nbcphila- 
delphia.com,  www.gantdaily.com,  www. 
tribune-democrat. com,  www. sfgate. com, 
www.  newschannel5.  com,  www.  theeagle. 
com,  www.wacotrib.com, www.wtvr.com, 
www.komonews.com, www.krem.com,  www. 
union-bulletin.com,  www.theintermountain. 
com,  www.wrjc.com, www.abqjournal.com, 
www.jacksonville.  com 


U.S.  Supreme  Court  Denies  Stay  of  California  Prisoner  Release  Order 


IN  A 6-3  DECISION  ISSUED  AUGUST  2,2013, 
the  U.S.  Supreme  Court  denied  Califor- 
nia Governor  Jerry  Brown’s  request  for  a 
stay  of  a three-judge  court’s  order  requiring 
the  state  to  comply  with  a December  31, 
2013  deadline  to  reduce  California’s  in- 
state prison  population  to  approximately 
110,000, or  137.5%  of  design  capacity.  [See: 
PLN,  Aug.  2013,  p.20] . 

Justices  Alito,  Scalia  and  Thomas  would 
have  granted  the  stay.  In  an  acerbic  dissent, 
Justice  Scalia  reasserted  his  opinion  in  the 
Court’s  May  23,  2011  ruling  upholding  the 
release  order,  stating  the  order  “violated  the 
clear  limitations  of  the  Prison  Litigation  Re- 
form Act,  18  U.S.C.  § 3626(a)(1)(A)  -‘besides 
defying  all  sound  conception  of  the  proper  role 
of  judges.’”  [See:  PLN,  July  2011,  p.l]. 

The  three-judge  court’s  release  order, 
according  to  Scalia,  was  a “bluff”  to  gain 
compliance  from  the  state  while  allowing 
state  officials  to  decide  how  to  accomplish 


the  prison  population  reduction.  In  his 
dissent,  Scalia  lamented,  “The  bluff  has 
been  called,  and  the  Court  has  nary  a 
pair  to  lay  on  the  table.”  He  sided  with 
Governor  Brown’s  argument  asserting  the 
substantial  progress  the  state  had  made  to 
simultaneously  reduce  prison  overcrowding 
and  improve  medical  care,  as  demonstrated 
by  California’s  current  prison  population  of 
120,000  as  well  as  the  timely  opening  of  a 
1,750-bed  hospital  prison  in  Stockton. 

The  denial  of  the  stay  by  the  Supreme 
Court  means  the  only  remaining  choices 
for  Governor  Brown  are  to  follow  the  order 
of  the  three-judge  court  or  risk  being  held 
in  contempt.  The  state  can  further  reduce 
its  prison  population  by  sending  more 
prisoners  to  out-of-state  facilities,  moving 
additional  prisoners  to  in-state  countyjails, 
transferring  more  prisoners  to  fire  camps, 
reducing  the  number  of  parole  violators 
returned  to  prison,  increasing  good-conduct 


credits  for  certain  offenders,  or  various 
combinations  of  those  options. 

California  prison  officials  quickly 
announced  that  they  intend  to  transfer  at 
least  4,000  prisoners  to  countyjails,  in-state 
privately-operated  community  corrections 
facilities  and  private  prisons  in  other  states. 
Additionally,  some  elderly  and  infirm  pris- 
oners may  be  released  on  medical  parole. 

Following  the  Supreme  Court’s  denial 
of  the  stay,  state  officials  formally  appealed 
the  three-judge  court’s  order.  Regardless, 
by  the  end  of  the  day  - and  December 
31, 2013  will  be  the  last  day  - California’s 
in-state  prison  population  cannot  exceed 
137.5%  of  design  capacity.  See:  Plata  v. 
Brown,  U.S.D.C.  (N.D.  Cal.),  Case  No. 
C01-1351  TEH  and  Coleman  v.  Brown, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  2:90-cv- 
0520  (three-judge  court). 

Additional  source:  Los  Angeles  Times 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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The  month  of  August  was  fairly 
eventful  from  a criminal  justice  per- 
spective. New  York  City’s  “stop  and  frisk” 
policy,  under  which  police  officers  stopped 
and  searched  hundreds  of  thousands  of  pre- 
dominantly black  and  Hispanic  men,  was 
found  to  be  unconstitutional.  U.S.  Attorney 
General  Eric  Holder,  Jr.  announced  that 
federal  prosecutors  would  no  longer  seek 
mandatory  minimum  sentences  for  certain 
low-level,  nonviolent  drug  offenders.  And 
most  importantly,  the  Federal  Communi- 
cations Commission  (FCC)  finally  acted 
on  the  Wright  petition  and  voted  to  cap 
the  cost  of  interstate  prison  and  jail  phone 
calls  nationwide. 

In  regard  to  the  latter  development,  as 
reported  in  greater  detail  in  this  issue  of  PLN, 
more  than  ten  years  ago  Martha  Wright  filed 
a lawsuit  over  the  high  cost  of  prison  tele- 
phone calls,  which  resulted  in  a petition  for 
rulemaking  being  submitted  to  the  FCC.The 
FCC’s  recent  order  capping  interstate  prison 
phone  rates  is  a victory  directly  attributable 
to  the  hard  work  and  efforts  of  Deborah 
Golden,  Phil  Fornaci  and  Fee  Petro,  the 
attorneys  who  filed  the  lawsuit  and  pursued 
the  FCC  petition,  who  have  steadfastly  ad- 
vocated for  justice  for  Mrs.  Wright. 

Kudos  also  go  to  the  Campaign  for 
Prison  Phone  Justice,  founded  in  2011  by 
Working  Narratives,  the  Center  for  Media 
Justice  and  Prison  Fegal  News  with  the 
singular  goal  of  mobilizing  and  organiz- 
ing mass  support  to  move  the  FCC  to 
act  on  the  Wright  petition  - which  had 


We've  moved! 

Prison  Legal  News  and  the 
Human  Rights  Defense 
Center  have  a new  mailing 
address: 

P.O.  Box  11 51 
Lake  Worth,  FL  33460 

Our  new  phone  number  is 

(561)360-2523. 


From  the  Editor 

by  Paul  Wright 

languished  for  over  a decade.  Additionally, 
FCC  Chairwoman  Mignon  Clyburn  took 
special  interest  in  this  issue  and  was  instru- 
mental in  having  the  FCC  order  a cap  on 
prison  phone  rates.  PEN  has  been  engaged 
in  the  struggle  against  exorbitantly-priced 
prison  phone  calls  since  1992,  including  a 
meeting  with  Chairwoman  Clyburn  and 
presenting  at  a recent  FCC  workshop  on 
prison  phone-related  issues.  [See:  PLN, 
Aug.  2013,  p.26]. 

The  hundreds  of  prisoners  and  their 
family  members  who  contacted  the  FCC 
about  the  high  cost  of  prison  phone  calls 
also  deserve  credit  [see:  PLN,  July  2013, 
p.34],  as  do  the  many  other  organizations 
and  individuals  who  advocated  for  reform 
of  the  prison  phone  industry.  The  success  of 
the  Wright  petition  campaign  shows  that 
with  sufficient  resources  and  involvement, 
significant  change  can  be  accomplished 
even  with  respect  to  difficult  issues  that  do 
not  have  widespread  public  support. 

While  the  FCC’s  cap  on  interstate 
prison  phone  calls  is  important,  it’s  not  the 
end  of  the  stmggle  but  rather  the  beginning, 
since  interstate  calls  (those  that  cross  state 
lines)  comprise  less  than  20%  of  all  prison 
and  jail  phone  calls.  Most  calls  are  local  and 
intrastate.  Also,  eight  states  have  eliminated 
“commission”  kickbacks  by  prison  phone 
companies,  which  means  42  have  not  - and 
even  in  states  that  forgo  kickbacks,  that 
generally  only  applies  to  state  prisons,  not 
local  jails. 

We  hope  that  the  FCC’s  order  capping 
the  cost  of  interstate  prison  phone  calls  will 
spur  state  public  utility  commissions  across  the 
country  to  take  action  on  the  issue  of  intrastate 
prison  and  jail  calls,  and  cap  those  rates  or 
eliminate  the  kickbacks  that  prison  telecom 
companies  give  to  government  agencies  in 


exchange  for  lucrative  monopoly  contracts. 

In  other  news,  we  are  finally  getting 
settled  into  PFN’s  new  office  in  Florida  and 
are  caught  up  on  book  orders.  We  apologize 
for  any  delays  or  inconvenience  caused  by 
our  move.  We  ask  that  when  you  contact 
PEN,  please  keep  your  correspondence  brief 
and  to  the  point.  It  takes  staff  time  to  read 
the  letters  we  receive  and  determine  what 
the  issues  are,  and  it’s  easier  to  miss  things 
like  address  change  requests  or  subscription 
inquiries  in  long,  meandering  letters. 

We  periodically  conduct  sample  mail- 
ings to  introduce  potential  new  subscribers 
to  PEN.  Sometimes  people  do  not  realize 
they  have  received  a sample  issue,  then 
contact  us  to  inquire  why  they  are  not  get- 
ting additional  issues.  To  continue  receiving 
PEN  you  need  to  order  a paid  subscription. 
If  the  label  on  your  issue  of  PLN  has  no 
subscriber  code,  then  it’s  a free  sample  copy 
and  you  are  not  a subscriber.  We  apologize 
for  any  confusion. 

Lastly,  as  the  holiday  season  approaches 
we  have  added  a new  title  to  PLN’s  book- 
store: the  Guide  to  GED  PreparationLNs.  are 
also  offering  the  Prisoners'  Guerrilla  Hand- 
book to  Correspondence  Courses  m the  U.  S.  ajid 
Canada  (3rd  ed.)  at  a holiday  discount.  Buy 
it  between  now  and  the  end  of  the  year  for 
only  135.00  instead  of  $49.99  (plus  $6.00 
shipping  unless  your  book  order  is  over 
$50.00).  Each  copy  of  the  Guerrilla  Hand- 
book comes  with  an  updated  supplement 
that  indicates  any  changes  since  the  book 
was  published;  e.g.,  if  schools  have  gone  to 
online  courses  only,  new  contact  addresses, 
etc.  This  title  makes  a great  holiday  gift  for 
prisoners  who  want  to  learn  how  to  further 
their  education. 

Enjoy  this  issue  of  PLN  and  as  always, 
please  encourage  others  to  subscribe.  PJ 


WHEN  IT  IS  YOUR  FAMILY'S  FUTURE,  EXPERIENCE  MATTERS 

STATE  AND  FEDERAL  POST-CONVICTION  AND  APPEALS 

Licensed  since  1995,  hundreds  of  appellate  briefs  and  habeas  petitions, 
capital  qualified  for  habeas  and  appeals  in  lexas  and  U.S.  Southern  District  of  Texas, 
Motions  for  New  Trial,  Rule  35  and  60b  motions,  re-sentencing  and  arrest  of  judgment. 

Call  or  write  the  Law  Offices  of  Patrick  F.  McCann,  71 3-223-3805. 

909  Texas  Ave,  Ste  205,  Houston,  Texas  77002  • writlawyer@justice.com 
Serious  financial  inquiries  only. 
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Employee  Disciplinary  Problems  Persist  at  Houston  Jails 

by  Matt  Clarke 


Misconduct  by  employees  in  the 
Harris  Countyjail  system  in  Houston, 
Texas  remains  persistent  and  problematic. 

A Houston  Chronicle  review  of  employ- 
ee disciplinary  actions  from  2008  through 
2010  found  there  was  an  average  of  67 
disciplinary  cases  annually,  totaling  more 
than  200  during  the  three-year  period. 

In  2011,  88  jail  employees  were  disci- 
plined, including  seven  who  used  excessive 
force  against  prisoners  - an  increase  of  31% 
over  the  three-year  average.  From  January  to 
April  1,2012, Harris  County  Sheriff  Adrian 
Garcia  fired  nine  staff  members. 

Employees  were  punished  for  offenses 
such  as  having  sex  with  prisoners,  excessive 
use  of  force,  mistakenly  releasing  prisoners, 
sleeping  on  the  job,  destroying  prisoners’ 
mail  and  leaving  an  assigned  post  to  play  a 
game  of  dominos. 

A June  2009  report  by  the  U.S.  De- 
partment of  Justice  (DOJ)  had  criticized  a 
“flawed”  use  of  force  policy  at  the  jail  and 
“systemic  deficiencies”  in  employee  training, 
which  exposed  prisoners  to  harm.  DOJ 
investigators  found  a significant  number 
of  cases  in  which  jail  employees  had  used 
excessive  force  - including  choke  holds 
and  hog-tying  prisoners,  both  of  which  can 
cause  death  by  suffocation.  [See:  PLN,  Jan. 
2010, p.  14;  Oct.  2009,  p.l], 

“It  strikes  to  the  fundamental  problem  the 
jail  has,  and  that’s  a lack  of  professionalism,” 
said  Houston  NAACP  chapter  head  Fred 
Cooper.  “The  details  of  the  complaints  clearly 
show  there’s  a lack  of  discipline”  and  a “gross 
misappropriation  of  authority,”  he  stated. 

One  such  incident  occurred  in  May 


2010  when  Harris  Countyjail  guard  Niko- 
laus Laliotitis,  34,  pulled  prisoner  Herman 
Young,  68,  who  was  terminally  ill,  off  a gur- 
ney. He  then  punched  him  in  the  stomach 
and  dragged  him  across  the  floor.  Young  died 
the  next  day.  His  death  was  listed  as  being 
due  to  natural  causes,  but  his  family  wasn’t 
informed  of  the  abuse  by  Laliotitis. 

“They  never  told  us  nothing  about  it, 
and  I was  his  next  of  kin,”  said  Young’s 
niece,  Kim  Young.  “All  they  told  me  was 
that  he  took  sick.  I’m  very  shocked  nobody 
ever  told  me.” 

A Sheriff’s  Office  spokesman  said 
prisoners’ families  are  only  informed  about 
incidents  of  violence  at  the  jail  if  they  re- 
sult in  a prisoner’s  death,  and  apparently  it 
wasn’t  clear  whether  Laliotitis’  actions  had 
caused  Young’s  death. 

Laliotitis  resigned,  was  later  indicted 
and  pleaded  guilty  to  misdemeanor  official 
oppression.  He  received  a sentence  of  one  day 
in  jail  plus  a $1,000  fine.  A jail  sergeant  who 
investigated  the  incident  was  suspended  for 
three  days  without  pay  for  failing  to  conduct  a 
thorough  investigation.  Young’s  family  filed  a 
wrongful  death  suit  against  the  Harris  County 
Sheriff’s  Office  in  May  2012. 

Another  incident  of  employee  miscon- 
duct involved  jailer  Martha  L.  Anderson, 
who  was  suspended  for  ten  days  after  she 
made  a cellblock  of  24  women  prisoners 
stand  naked  for  half  an  hour  during  a strip 
search  in  July  2010,  because  none  would 
admit  to  having  left  a used  sanitary  napkin  in 
the  shower.  She  made  the  prisoners  show  her 
their  sanitary  napkins  during  the  search. 

More  recently,  Sheriff  Garcia  an- 


nounced in  October  2012  that  six  jail 
employees  had  been  fired,  including  a 
supervisor,  while  a deputy  resigned  and 
another  supervisor  retired  in  connection 
with  a sex  scandal  involving  “numerous” 
female  prisoners.  “This  kind  of  conduct  has 
always  been  wrong,”  Garcia  stated.  “I  will 
not  hesitate  to  punish  those  few  employees 
who  break  the  law  or  egregiously  violate  the 
rules.”  One  of  the  fired  deputies, Tony  Rich- 
ards, was  indicted  on  a charge  of  improper 
sexual  activity  with  a person  in  custody, 
arrested  and  released  on  $2,000  bond. 

The  investigation  into  sexual  miscon- 
duct involving  jail  employees  began  after  a 
female  prisoner  was  found  with  a pair  of 
contraband  tennis  shoes. 

And  on  November  7, 2012,  the  Houston 
Chronicle  reported  that  two  Harris  County 
deputies  and  a jailer  had  been  terminated 
for  failing  to  help  a mentally-ill  prisoner 
who  was  left  bleeding  in  a cell. 

Norman  Ford  Hicks,  Sr.,  72,  died  due  to 
a heart  attack  on  January  22, 2011.  Six  days 
earlier  he  had  been  punched  in  face  by  jail 
guard  Christopher  S.  Pool,  25,  after  Hicks 
caused  a disturbance  and  then  defecated  and 
urinated  on  the  floor.  The  punch  apparently 
broke  Hicks’ nose  and  caused  him  to  fall  and 
hit  his  head  on  a bench.  Pool  was  fired  but  not 
criminally  charged;  deputy  Joseph  P.  Jameson 
and  guard  Christopher  L.  Taylor  were  also 
fired,  for  failing  to  provide  aid  to  Hicks  and 
failing  to  report  the  incident.  All  three  are 
appealing  their  job  terminations. 

Sources:  Houston  Chronicle,  www.mytexasde- 
fenselawyer.  com,  www.  houston.  cbslocal.  com 
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How  Privatization  Destroyed  an  Illinois  Jail's 
Award-winning  Suicide  Prevention  Program 


SEVERAL  YEARS  AGO,  WHILE  WORKING 

at  our  local  Books  to  Prisoners,  I met  a 
volunteer  who  was  formerly  a mental  health 
counselor  in  the  local  jail  in  Champaign 
County,  Illinois. This  was  just  after  there  had 
been  three  jail  suicides  within  a six-month 
period  in  2004.  She  recalled  a time  when  she 
worked  with  the  “Crisis  Team,”  a nationally- 
recognized  mental  health  program  which  for 
20  years  prevented  any  suicides  at  the  jail.  In 
response  to  the  three  suicides,  SherifF  Dan 
Walsh  outsourced  mental  health  services  to 
Health  Professionals  Ltd.  (HPL),  a private 
company  based  in  Peoria,  Illinois.  Yet  this 
has  not  stopped  suicides  and  other  deaths 
at  the  jail. 

There  is  a current  debate  in  Champaign 
County,  where  the  twin  cities  of  Cham- 
paign-Urbana  are  home  to  the  University  of 
Illinois,  about  whether  to  allocate  millions 
of  dollars  toward  a newjail.  SheriffWalsh 
has  frequently  cited  the  large  percentage 
of  those  with  mental  illness  (as  much  as  20 
percent  of  the  daily  population)  and  argued 
for  the  need  to  expand  the  jail’s  mental 
health  facilities.  More  than  just  bricks  and 
mortar,  this  issue  demands  that  we  look  into 
quality  of  services  provided  by  the  private 
company  HPL.  We  have  something  to  learn 
from  looking  back  at  the  Crisis  Team,  a lo- 
cal success  story  of  how  we  can  effectively 
treat  prisoners  with  mental  illness. 

Worth  Their  Weight  in  Gold 

In  August  1980,  the  downtown  jail 
opened  on  the  north  side  of  Main  Street 
in  Urbana,  replacing  an  antiquated  facility 
from  the  1890s.  Within  the  first  18  months 
after  the  newjail  opened,  there  were  three 
prisoner  suicides.  Then  superintendent  of 
the  jail,  Captain  David  Madigan,  lobbied 
the  county  board  to  approve  a 1983  contract 
with  the  Mental  Health  Center  of  Cham- 
paign County  to  form  what  would  become 
known  as  the  “Crisis  Team.” 

The  Crisis  Team  was  so  successful 
that  it  was  featured  as  “A  Model  Suicide 
Prevention  Program”  in  a 1990  newsletter 
out  of  Mansfield,  Massachusetts.  Accord- 
ing to  the  article,  the  responsibilities  of  the 
Champaign  County  jail  were  taken  over  in 
1985  by  Captain  Gary  Turner,  who  formally 


by  Brian  Dolinar 

outlined  a program  for  the  Crisis  Team.  “A 
correctional  officer  must  be  more  caring,” 
Turner  said,  “almost  displaying  a social  work 
approach  to  the  job.” 

David  Madigan,  who  waselectedsheriffin 
December  1990,  said  that  such  mental  health 
programs  were  “worth  their  weight  in  gold,” 
providing  important  services  but  also  saving 
taxpayers  millions  in  potential  lawsuits. 

I was  recently  able  to  track  down  the 
woman  who  first  told  me  about  the  Crisis 
Team,  Heidi  Reible,  who  worked  at  the  jail 
from  1992  to  2002.  According  to  Reible, 
they  had  a “stellar”  program.  During  the 
time  she  was  at  the  jail  there  were  no  suc- 
cessful suicide  attempts.  In  April  2000, 
Reible  was  presented  an  award  by  U.S.  At- 
torney General  Janet  Reno  for  her  work. 

New  Sheriff  in  Town 

In  2002,  LOCAL  ATTORNEY  AND  FORMER 

Urbana  police  officer  Dan  Walsh,  a Repub- 
lican, won  an  uncontested  race  for  sheriff, 
replacing  Madigan,  who  had  retired.  In 
2004,  three  prisoners  committed  suicide  at 
the  jail  - Joseph  Beavers,  Marcus  Edwards 
and  Terrell  Layfield.  In  response,  SherifF 
Walsh  put  out  a request  for  proposals 
(RFP)  to  expand  the  jail’s  mental  health 
services.  In  2005,  he  abandoned  the  not- 
for-profit  Mental  Health  Center  in  favor 
of  a private  provider,  Health  Professionals 
Ltd. , a company  that  was  already  providing 
medical  services  at  the  jail.  HPL  offered 
3.5  positions  at  a cost  of  $225,000  per  year. 
The  Mental  Health  Center  had  made  two 
proposals  for  even  more  staff,  but  the  sheriff 
chose  HPL  because  they  were  cheaper. 

Despite  the  change  in  providers  there 
have  still  been  several  deaths  at  the  jail.  In 
2006,  Quentin  Larry  died  after  ingesting  a 
bag  of  cocaine.  In  2007,  Janet  Hahn  died 
due  to  a diabetic  emergency.  In  2009, Todd 
Kelly  was  on  suicide  watch  but  managed 
to  hang  himself.  In  2011,  Jesse  Masengale 
committed  suicide  the  night  after  he  was 
given  a 30-year  sentence. 

Meanwhile,  SheriffWalsh  quietly  cut 
back  the  staffing  hours  for  mental  health 
services  after  the  recent  economic  down- 
turn. Currently,  the  contract  includes  84 
hours  of  mental  health  counseling  - a sig- 


nificant rollback  from  the  original  contract 
which  provided  for  140  hours. 

Jail  Industrial  Complex 

HOW  WERE  CONDITIONS  IN  THE  JAIL  FOR 

those  with  mental  illness  allowed  to  de- 
teriorate in  such  a short  time?  There  was 
a convergence  of  several  factors  - mass 
incarceration,  a shrinking  safety  net  and 
the  emergence  of  a private  corrections  in- 
dustry - that  led  to  the  current  crisis  at  the 
Champaign  County  jail. 

In  the  last  three  decades  we  have  seen 
the  rise  of  mass  incarceration,  with  some 
2.2  million  people  locked  up  in  the  United 
States.  Locally,  the  daily  population  in  the 
Champaign  County  jail  went  from  115  in 
1985  to  158  in  1989. This  growing  demand 
led  to  the  construction  of  a second  jail 
which  was  built  in  1996.  The  population 
continued  to  grow  so  that  in  2005  there 
were  325  people  held  in  both  the  downtown 
and  satellite  jails. 

These  were  also  the  years  when  we  saw 
an  erosion  of  the  social  safety  net  - the 
restructuring  of  public  housing,  cuts  to 
public  health  and  welfare  reform/deform. 
There  was  the  shuttering  of  two  mental 
health  facilities  in  central  Illinois,  leaving 
only  the  McFarland  Mental  Health  Center 
in  Springfield,  which  has  118  beds,  for  the 
entire  region. 

The  term  “prison  industrial  complex” 
captures  the  nexus  of  publicly-funded 
prisons  and  private  companies  that  are 
profiting  from  the  current  prison  boom.  The 
increasing  number  of  privately-run  prisons 
has  gained  much  attention.  Yet  most  county 
jails  are  still  publicly  operated.  Lesser 
known  are  the  many  jail  services  which  have 
been  privatized,  what  might  be  called  the 
“jail  industrial  complex.”  At  the  Champaign 
County  jail,  Aramark  has  a contract  for 
food  and  laundry  services,  and  Evercom 
[Securus]  provides  the  phone  system. 

There  are  several  motivations  for  out- 
sourcing jail  services.  For  example,  private 
companies  claim  they  can  free  public  bod- 
ies of  legal  responsibility.  Nevertheless,  the 
sheriff  has  still  been  sued.  In  the  case  of 
Quentin  Larry,  it  cost  $57,710  in  attorney 
fees  to  fight  the  case,  which  ended  in  an 
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viders  at  our  jails, ’’she  said.  “We  need  people 
who  are  likely  to  have  contact  with  those  who 
end  up  in  the  jail. ’’Zell  believes  we  must  find 
funding.  “You  get  what  you  pay  for,”  she  stated. 
“Doing  something  because  it’s  cheaper  is  the 
worst  reason  to  do  something.” 

There  is  recent  good  news.  On  May 
22, 2013,  the  Champaign  County  Mental 
Health  Board  passed  a resolution  to  extend 
more  services  to  those  who  get  caught  up 
in  the  criminal  justice  system.  Two  job 
positions  have  been  posted  and  a drop-off 
center  has  opened. 


Dr.  Deloris  Henry,  President  of  the 
Champaign  County  Mental  Health  Board, 
spoke  optimistically:  “It’s  going  to  really  be 
a nice  start.  It’s  not  the  panacea  of  all  the 
needs  we  have  but  it’s  a step  in  the  right 
direction.”?^ 

Brian  Dolinar  is  an  independent  media  jour- 
nalist based  in  Urbana-Champaigii,  Illinois. 
This  article  was  crowdfunded  by  contributions 
from  nine  individuals  totaling  $425.  A longer 
version  is  posted  at  www.ucimc.org,  where  it 
was  first  published. 


Missouri:  Arrestees  Billed  for  Cost  of  Police  Tasers 

by  Christopher  Zoukis 


out-of-court  settlement  of  $40,000.  While 
there  has  been  no  settlement  in  the  Janet 
Hahn  case,  it  cost  $132,993  to  litigate. The 
bulk  of  these  expenses  went  to  the  Urbana 
law  firm  of  Heyl,  Royster,  Voelker  & Allen, 
which  currently  charges  $185  an  hour.  The 
belief  that  privatization  saves  money  may 
not,  in  the  end,  prove  to  be  true. 

HPL’s  founder  and  chief  physician, 
Dr.  Stephen  A.  Cullinan,  has  had  some  30 
lawsuits  filed  against  him  in  Illinois  alone, 
plus  HPL  has  faced  litigation  in  other 
states.  [See,  e.g.:  PLN,  July  2013,  p.24] . In 
March  2013,  Cullinan,  who  recently  retired, 
received  a 60-day  suspension  of  his  medical 
license  in  a case  involving  a man  who  died 
from  a bleeding  ulcer  in  the  Sangamon 
County  jail.  He  previously  had  been  fined  or 
reprimanded  in  three  other  cases  from  2009 
to  2012  in  both  Illinois  and  Michigan. 

HPL  is  a good  example  of  the  rapidly  ex- 
panding private  corrections  industry.  Founded 
in  1995,  today  HPL  has  contracts  with  more 
than  100  jails  and  prisons.  In  2007,  HPL 
was  purchased  by  Correctional  Healthcare 
Companies  (CHC).  According  to  the  firm’s 
website,  two  of  CHC’s  top  executives,  Don 
Houston  and  Wendy  Dunegan,  came  from 
The  GEO  Group,  one  of  the  largest  private 
prison  corporations  in  the  world. 

In  December  2012,  CHC  was  sub- 
sumed by  GTCR,  a multi-billion  dollar 
private  equity  firm  in  Chicago.  Today,  mass 
incarceration  is  big  business. 

You  Get  What  You  Pay  For 

It  appears  there’s  a growing  consensus 
in  Champaign  County  that  mental  health 
services  should  not  be  outsourced.  I spoke 
with  Diane  Zell,  president  of  the  local  chapter 
of  the  National  Alliance  on  Mental  Illness 
(NAMI).  “We  need  to  return  to  local  pro- 


POLICE OFFICERS  IN  St.JoSEPH, MISSOURI 
have  successfully  recouped  payments 
from  defendants  for  the  cost  of  “tasing” 
them  during  an  arrest.  It  costs  $24.99  for  a 
Taser  cartridge  and  about  $1.05  in  battery 
use  each  time  an  officer  tases  a suspect, 
according  to  the  police  department’s  Taser 
instructor,  Brendan  McGinnis. 

Between  March  and  December  2012, 
the  department  sought  restitution  in  64 
cases  where  Tasers  were  used,  representing 
approximately  $2,000  in  costs  and  resulting 
in  payments  totaling  about  $700.  Within 
the  first  five  months  of  2013,  28  Taser 
deployments  resulted  in  another  $790  in 
restitution  being  requested  by  prosecu- 
tors, who  petition  the  courts  to  impose  the 
sanction.  A state  law  allows  police  depart- 
ments to  recover  general  arrest  costs,  said 
McGinnis. 

While  there  have  been  numerous  civil 
actions  alleging  wrongful  deaths  related 
to  Taser  use  by  law  enforcement  officers 
[see,  e.g.:  PLN,  Feb.  2013,  p. 46;  Jan.  2012, 


p.42;  Oct.  2011,  p.40] , McGinnis  sees  no 
conflict  in  viewing  Taser  deployments  in 
the  same  light  as  DWI  cases,  in  which 
restitution  for  police  expenditures  also  has 
been  sought. 

“We’re  spending  about  $4,000  a year 
for  Taser  usage,  a cost  we  will  never  re- 
cover,”he  noted.  “The  department  makes  no 
money,  it  just  replenishes  the  cost  that  we 
use.”McGinnis  said  that  seeking  restitution 
from  suspects  who  are  tased  is  the  fairest 
way  to  recover  the  costs,  instead  of  passing 
the  bill  on  to  taxpayers. 

According  to  Amnesty  International, 
over  500  deaths  were  associated  with  Tasers 
in  the  United  States  from  2001  to  2011 
alone.  [See:  PLN,  April  2012,  p.26].  Pre- 
sumably, it  is  only  a matter  of  time  before 
the  St.  Joseph  police  department  starts 
charging  suspects  for  the  cost  of  the  bullets 
used  in  police  shootings. 

Sources:  www.newspressnow.com,  http:// 
crammlawfirm.  com 
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High-Tech,  High-Risk  Forensics 


When  the  police  arrived  last  No- 
vember at  the  ransacked  mansion  of 
the  millionaire  investor  Raveesh  Kumra, 
outside  of  San  Jose,  California,  they  found 
Mr.  Kumra  had  been  blindfolded,  tied  and 
gagged.  The  robbers  took  cash,  rare  coins 
and  ultimately  Mr.  Kumra’s  life;  he  died 
at  the  scene,  suffocated  by  the  packaging 
tape  used  to  stifle  his  screams.  A forensics 
team  found  DNA  on  his  fingernails  that 
belonged  to  an  unknown  person,  presum- 
ably one  of  the  assailants.  The  sample  was 
put  into  a DNA  database  and  turned  up  a 
“hit”  - a local  man  by  the  name  of  Lukis 
Anderson. 

Bingo.  Mr.  Anderson  was  arrested  and 
charged  with  murder. 

There  was  one  small  problem:  the  26- 
year-old  Mr.  Anderson  couldn’t  have  been 
the  culprit.  During  the  night  in  question, 
he  was  at  the  Santa  Clara  Valley  Medical 
Center,  suffering  from  severe  intoxication. 

Yet  he  spent  more  than  five  months  in 
jail  with  a possible  death  sentence  hanging 
over  his  head.  Once  presented  with  Mr. 
Anderson’s  hospital  records,  prosecutors 
struggled  to  figure  out  how  an  innocent 
man’s  DNA  could  have  ended  up  on  a 
murder  victim. 

Late  last  month,  prosecutors  an- 
nounced what  they  believe  to  be  the  answer: 
the  paramedics  who  transported  Mr.  An- 
derson to  the  hospital  were  the  very  same 
individuals  who  responded  to  the  crime 
scene  at  the  mansion  a few  hours  later.  Pros- 
ecutors now  conclude  that  at  some  point, 
Mr.  Anderson’s  DNA  must  have  been  ac- 
cidentally transferred  to  Mr.  Kumra’s  body 
- likely  by  way  of  the  paramedics’  clothing 
or  equipment. 

This  theory  of  transference  is  still  under 
investigation.  Nevertheless,  the  certainty 
with  which  prosecutors  charged  Mr.  An- 
derson with  murder  highlights  the  very  real 
injustices  that  can  occur  when  we  place  too 
much  faith  in  DNA  forensic  technologies. 

In  the  end,  Mr.  Anderson  was  lucky. 
His  alibi  was  rock  solid;  prosecutors  were 
forced  to  concede  that  there  must  have 
been  some  other  explanation.  It’s  hard  to 
believe  that,  out  of  the  growing  number 
of  convictions  based  largely  or  exclusively 
on  DNA  evidence,  there  haven’t  been  any 
similar  mistakes. 


by  Prof.  Osagie  K.  Obasogie 

In  one  famous  case  of  crime  scene 
contamination,  German  police  searched 
for  around  15  years  for  a serial  killer  they 
called  the  “Phantom  of  Heilbronn”  - an 
unknown  female  linked  by  traces  of  DNA 
to  six  murders  across  Germany  and  Austria. 
In  2009,  the  police  found  their  “suspect”:  a 
worker  at  a factory  that  produced  the  cotton 
swabs  police  used  in  their  investigations  had 
been  accidentally  contaminating  them  with 
her  own  DNA. 

Contamination  is  not  the  only  way 
DNA  forensics  can  lead  to  injustice.  Con- 
sider the  frequent  claim  that  it  is  highly 
unlikely,  if  not  impossible,  for  two  DNA 
profiles  to  match  by  coincidence.  A 2005 
audit  of  Arizona’s  DNA  database  showed 
that,  out  of  some  65,000  profiles,  nearly  150 
pairs  matched  at  a level  typically  considered 
high  enough  to  identify  and  prosecute  sus- 
pects. Yet  these  profiles  were  clearly  from 
different  people. 

There  are  also  problems  with  the  way 
DNA  evidence  is  interpreted  and  presented 
to  juries.  In  2008,  John  Puckett  - a Cali- 
fornia man  in  his  70s  with  a sexual  assault 
record  - was  accused  of  a 1972  killing,  after 
a trawl  of  the  state  database  partially  linked 
his  DNA  to  crime  scene  evidence.  As  in  the 
Anderson  case,  Mr.  Puckett  was  identified 
and  implicated  primarily  by  this  evidence. 
Jurors  - told  that  there  was  only  a one-in- 
1.1  million  chance  that  this  DNA  match 
was  pure  coincidence  - convicted  him.  He 
is  now  serving  a life  sentence. 

But  that  one-in-1.1  million  figure 
is  misleading,  according  to  two  different 
expert  committees,  one  convened  by  the 
FBI,  the  other  by  the  National  Research 
Council.  It  reflects  the  chance  of  a coin- 
cidental match  in  relation  to  the  size  of 
the  general  population  (assuming  that  the 
suspect  is  the  only  one  examined  and  is  not 
related  to  the  real  culprit).  Instead  of  the 
general  population,  we  should  be  looking 
at  only  the  number  of  profiles  in  the  DNA 
database.  Taking  the  size  of  the  database 
into  account  in  Mr.  Puckett’s  case  (and, 
again,  assuming  the  real  culprit’s  profile 
is  not  in  the  database)  would  have  led  to 
a dramatic  change  in  the  estimate,  to  one 
in  three. 

One  jurorwas  asked  whether  this  figure 
would  have  affected  the  jury’s  deliberations. 


“Of  course  it  would  have  changed  things,” 
he  told  reporters.  “It  would  have  changed 
a lot  of  things.” 

DNA  forensics  is  an  invaluable  tool  for 
law  enforcement.  But  it  is  most  useful  when 
it  corroborates  other  evidence  pointing  to  a 
suspect,  or  when  used  to  determine  whether 
any  two  individual  samples  match,  like  in 
the  exonerations  pursued  by  the  Innocence 
Project. 

But  when  the  government  gets  into  the 
business  of  warehousing  millions  of  DNA 
profiles  to  seek  “cold  hits”  as  the  primary 
basis  for  prosecutions,  much  more  oversight 
by  and  accountability  to  the  public  is  war- 
ranted. For  far  too  long,  we  have  allowed  the 
myth  of  DNA  infallibility  to  chip  away  at 
our  skepticism  of  government’s  prosecuto- 
rial power,  undoubtedly  leading  to  untold 
injustices. 

In  the  Anderson  case,  thankfully,  pros- 
ecutors acknowledged  the  obvious:  their 
suspect  could  not  have  been  in  two  places 
at  once.  But  he  was  dangerously  close  to 
being  on  his  way  to  death  row  because  of 
that  speck  of  DNA.  That  one  piece  of  evi- 
dence - obtained  from  a technology  with 
known  limitations,  and  susceptible  to  hu- 
man error  and  prosecutorial  misuse  - might 
mistakenly  lead  to  execution  at  the  hands 
of  the  state  should  send  chills  down  every 
one  of  our  spines.  The  next  Lukis  Anderson 
could  be  you.  Better  hope  your  alibi  is  as 
well  documented  as  his. 

Osagie  K.  Obasogie,  a professor  of  law  at  the 
University  of  California,  Hastings,  ajid  a 
senior  fellow  at  the  Center  for  Genetics  and 
Society,  is  the  author  of  the  forthcoming  book 
“Blinded  by  Sight:  Seeing  Race  Through  the 
Eyes  of  the  Blind.  ” This  article  was  originally 
published  in  the  New  York  Times  on  July  24, 
2013;  it  is  reprinted  with  permission  of  the 
author.  For  more  on  the  shortcomings  of  DNA 
evidence,  see:  PLN,  Aug.  2013,  p.  40;  Oct. 
2010,  p.l  and  Jan.  2009,  p. 24. 
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THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA’S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $12.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $59.95***** 

PLUS  S&H  FOR  6 "CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
*****$59.95*****  PLUS  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 

HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 

ONLY  $0.25  CENT$  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHA5E  REQUIRED 
$2.00  5HIPPING  AND  HANDLING  PER  BAG 
25  AWEBOME  BABE5  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MU5T  BUY  AT  LEA5T  5 GRAB  BAG5  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW ! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE. ..THE  INDIVIDUAL  SELECTIONS  COME 
FROM  OUR  BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU  PURCHASE 
THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 
AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 
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The  Americans  with  Disabilities  Act  and  Prisoners 


The  language  of  Title  II  of  the 
Americans  with  Disabilities  Act  (ADA) 
is  succinct:  “[N]o  qualified  individual  with 
a disability  shall,  by  reason  of  such  dis- 
ability, be  excluded  from  participation  in 
or  be  denied  the  benefits  of  the  services, 
programs,  or  activities  of  a public  entity,  or 
be  subjected  to  discrimination  by  any  such 

entity.”  42  U.S.C.  § 12132. 

In  Pennsylvania  DOC  v.  Yeskey,  524 
U.S.  206  (1998)  [PLN,  Sept.  1998,  p.l], 
the  Supreme  Court  held  that  the  ADA 
applies  to  people  in  prison.  Title  II  of  the 
ADA  defines  “public  entity”  to  include 
“any  department,  agency,  special  purpose 
district,  or  other  instrumentality  of  a State 
or  States  or  local  government.”  42  U.S.C.  § 
12131(l)(B).In  Yeskey, Justice  Scalia  wrote, 
“The  text  of  the  ADA  provides  no  basis  for 
distinguishing  these  programs,  services,  and 
activities  from  those  provided  by  public 
entities  that  are  not  prisons. ’’Thus, Title  II 
of  the  ADA  extends  to  prisoners. 

DOJ  Investigates 
Pennsylvania  Prison 

On  May  3 1 , 20 1 3,  the  U.S.  Department 
of  Justice  (DOJ)  issued  a findings  letter  that 
detailed  the  results  of  an  investigation  into 
the  use  of  solitary  confinement  on  prisoners 
with  serious  mental  illnesses  at  the  State 
Correctional  Institution  at  Cresson  in 
Cambria  County,  Pennsylvania.  The  Justice 
Department  found  that  Cresson’s  use  of 
long-term  and  other  forms  of  solitary  con- 
finement on  prisoners  with  serious  forms 
of  mental  illness,  a number  of  whom  also 
experience  intellectual  disabilities,  violates 
their  rights  under  the  ADA  as  well  as  the 
Eighth  Amendment.  The  investigation  de- 
termined that  Cresson  consistently  locked 
prisoners  with  serious  mental  illnesses  in 
their  cells  for  22-23  hours  a day  for  months 
or  years,  denied  them  basic  necessities,  and 
subjected  them  to  harsh  and  punitive  condi- 
tions including  excessive  use  of  force. 

The  DOJ  concluded  that  Cresson’s 
misuse  of  solitary  confinement  on  prisoners 
with  serious  mental  illnesses  led  to  serious 
harms  that  included  mental  decompensa- 
tion, clinical  depression,  self-mutilation, 
psychosis  and  suicide. 

Cresson  was  also  found  to  rely  on  soli- 
tary confinement  as  a means  of  warehousing 


by  Thomas  Weiss 

prisoners  with  serious  mental  illnesses  due 
to  deficiencies  related  to  the  prison’s  mental 
health  services.  Such  systemic  deficiencies  in- 
cluded a fragmented  and  disorganized  mental 
health  program,  marginalization  of  mental 
health  staff  members,  disciplinary  procedures 
that  resulted  in  punishment  of  disability- 
related  behaviors  and  placement  of  psychotic 
prisoners  in  solitary  confinement.  Further, 
Cresson’s  oversight  system  did  not  analyze 
suicides  or  other  crucial  information. 

Roy  Austin,  Deputy  Assistant  Attorney 
General  for  the  DOJ’s  Civil  Rights  Divi- 
sion, stated,  “We  found  that  Cresson  often 
permitted  its  prisoners  with  serious  mental 
illness  or  intellectual  disabilities  to  simply 
languish,  decompensate,  and  harm  them- 
selves in  solitary  confinement  for  months  or 
years  on  end  under  harsh  conditions  in  viola- 
tion of  the  Constitution.These  practices  have 
serious  public  safety  consequences  because 
many  of  these  individuals  are  [eventually] 
returned  to  the  community.” 

The  Justice  Department  began  its 
investigation  in  December  2011  under  the 
Civil  Rights  of  Institutionalized  Persons 
Act  (CRIPA),  which  prohibits  a practice 
or  pattern  of  deprivation  of  constitutional 
rights  of  individuals  who  are  confined  in 
state  or  local  government-run  correctional 
facilities.  The  investigation  also  involved 
findings  under  the  ADA  and  provided  in- 
formation to  the  department  that  justified 
an  expanded  inquiry  under  both  CRIPA 
and  the  ADA. 

The  Supreme  Court  and 
Tennessee  v.  Lane 

Following  the  Supreme  Court’s  de- 
cision  in  Tennessee  v.  Laiie,  541  U.S.  509 
(2004)  [PLN,  Sept.  2004,  p.26],  the  court 
system  was  forced  to  examine  the  applica- 
tion of  Title  II  of  the  ADA  to  prisoners 
with  disabilities  who  face  discrimination  in 
state-run  prisons.  Title  II  regulates  public 
services  by  requiring  reasonable  modifica- 
tions be  made  for  people  with  disabilities, 
and  permits  private  lawsuits  seeking  mon- 
etary damages  to  be  brought  against  states 
not  in  compliance  with  the  ADA.  Title  II 
also  provides  recourse  for  state  and  local 
prisoners  with  disabilities  (the  ADA  does 
not  apply  to  federal  executive  branch  agen- 
cies, including  the  Bureau  of  Prisons,  but 


section  504  of  the  Rehabilitation  Act,  29 
U.S.C.  § 794(a),  applies  to  such  agencies). 

In  Tejmessee  v.  Lane,  the  Supreme 
Court’s  holding  was  limited  to  the  applica- 
tion of  Title  II  to  cases  that  implicated  “the 
fundamental  right  of  access  to  the  courts,” 
which  it  considered  a valid  exercise  of  the 
Fourteenth  Amendment’s  section  5 enforce- 
ment power.  Section  5 gives  Congress  the 
authority  to  enforce  the  amendment  through 
appropriate  legislation.  The  Supreme  Court 
also  held  that  a state’s  Eleventh  Amendment 
immunity  from  suits  involving  monetary 
damages  brought  by  citizens  in  federal 
court  could  be  abrogated  by  section  5.  That 
holding  was  based  upon  Congress’  consti- 
tutional authority  to  provide  access  to  the 
courts  under  the  Fourteenth  Amendment’s 
due  process  clause.  The  Court  declined  to 
consider  application  ofTitle  II  beyond  access 
to  the  courts,  which  was  the  issue  raised  in 
Tennessee  v.  Lane. 

The  ADA  and  Discrimination 

The  ADA  broadly  defines  the  term 
“disability”  to  cover  people  faced  with  a 
number  of  different  forms  of  discrimina- 
tion. Generally,  the  ADA  bars  public 
entities  from  denying  services  to  people 
with  disabilities  or  failing  to  provide  ser- 
vices such  as  those  offered  to  others  who  are 
not  disabled.  Each  of  the  ADA’s  five  titles 
targets  specific  areas  in  which  people  with 
disabilities  face  discrimination. 

Title  II  of  the  ADA  is  the  one  under 
which  a prisoner  would  file  suit  to  address 
discrimination  against  a qualified  individual 
with  a disability  by  a public  entity.  Title  II, 
as  applied  to  discrimination  against  prison- 
ers with  disabilities,  has  been  a congruent 
and  proportional  response  to  actual  and 
threatened  constitutional  violations.  The 
Supreme  Court’s  holding  in  Tennessee  v. 
Lane  that  Title  II  is  unquestionably  valid, 
“as  it  applies  to  the  class  of  cases  implicat- 
ing the  accessibility  of  judicial  services,” 
was  profound.  It  demonstrated  that  prisons 
must  be  accessible  for  prisoners  with  dis- 
abilities. 

Title  II  of  the  ADA  provides  that  state 
and  local  governments: 

• May  provide  special  benefits, beyond 
those  required  by  the  regulation,  to  indi- 
viduals with  disabilities. 
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• May  not  refuse  to  allow  a person  with 
a disability  to  participate  in  a service,  pro- 
gram or  activity  simply  because  the  person 
has  a disability 

• Must  provide  programs  and  services 
in  an  integrated  setting,  unless  separate  or 
different  measures  are  necessary  to  ensure 
equal  opportunity. 

• Shall  operate  their  programs  so  that, 
when  viewed  in  their  entirety,  they  are  read- 
ily accessible  to  and  usable  by  individuals 
with  disabilities. 

• Must  furnish  auxiliary  aids  and  ser- 
vices when  necessary  to  ensure  effective 
communication,  unless  an  undue  burden  or 
fundamental  alteration  would  result. 

• Are  required  to  make  reasonable 
modifications  in  policies,  practices  and  pro- 
cedures that  deny  equal  access  to  individuals 
with  disabilities,  unless  a fundamental  al- 
teration in  the  program  would  result. 

• Must  eliminate  unnecessary  eligibil- 
ity standards  or  rules  that  deny  individuals 
with  disabilities  an  equal  opportunity  to 
enjoy  services,  programs  or  activities  unless 
“necessary”  for  the  provisions  of  the  service, 
program  or  activity. 

• May  not  place  special  charges  on  indi- 


viduals with  disabilities  to  cover  the  costs  of 
measures  necessary  to  ensure  nondiscrimina- 
tory  treatment,  such  as  making  modifications 
required  to  provide  program  accessibility  or 
providing  qualified  interpreters. 

The  question  then  becomes  one  of  who 
is  considered  to  be  a “qualified  individual 
with  a disability”  under  Title  II,  as  far  as 
prisoners  are  concerned.  Pursuant  to  the 
ADA,  an  “individual  with  a disability”  is 
a person  who:  1)  has  a physical  or  mental 
impairment  that  substantially  limits  a 
“major  life  activity,”  2)  has  a record  of  such 
an  impairment,  or  3)  is  regarded  as  having 
such  an  impairment. 

What  constitutes  a “major  life  activity”? 
A major  life  activity  includes  functions  such 
as  performing  manual  tasks,  walking,  see- 
ing, speaking,  hearing,  learning,  breathing, 
working  or  caring  for  oneself.  A “qualified” 
individual  with  a disability  is  a person  who 
meets  the  essential  eligibility  requirements 
for  a program  or  activity  offered  by  a public 
entity,  irrespective  of  their  disability. 

State  and  local  governments  are 
required  to  ensure  that  prisoners  with  dis- 
abilities are  not  excluded  from  services, 
programs  and  activities  because  prison 


buildings  are  not  accessible.  They  are  not 
required  to  remove  physical  barriers  such 
as  stairs  in  all  existing  buildings  so  long  as 
they  make  programs  and  services  acces- 
sible to  prisoners  who  are  unable  to  use  an 
inaccessible  existing  facility.  State  and  local 
governments  can  provide  services,  programs 
and  activities  to  prisoners  with  disabilities 
through  alternative  means  or  methods  if 
physical  barriers  are  not  removed. 

State  and  local  governments  are  not 
required  to  take  any  actions  that  would  result 
in  fundamental  alterations  in  the  nature  of 
services,  programs  or  activities,  or  in  undue 
financial  or  administrative  burdens.  Public 
entities  must,  however,  take  other  available 
actions  that  would  not  result  in  a fundamen- 
tal alteration  or  undue  burden  but  would 
ensure  that  prisoners  with  disabilities  receive 
access  to  services,  programs  or  activities. 

While  compensatory  damages  are 
available  in  ADA  suits,  the  Supreme  Court 
has  held  that  punitive  damages  may  not 
be  awarded  for  violations  of  the  ADA  and 
Rehabilitation  Act,  overturning  a 11.2  mil- 
lion punitive  damages  award  in  favor  of  a 
wheelchair-bound  arrestee  who  was  injured 
while  being  transported  to  a police  station. 
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The  ADA  & Prisoners  (cont.) 


See:  Barnes  v.  Gorman,  536  U.S.  181  (2002) 
[PLN,  Oct.  2002,  p.  12]. 

Private  Prisons  and  the  ADA 

Prisoners  held  in  facilities  operated 
by  the  government  have  been  able  to  file  law- 
suits under  the  ADA  arguing  that  they  were 
discriminated  against  based  on  their  dis- 
abilities in  terms  of  participation  in  programs 
provided  by  a public  entity.  However,  at  least 
one  federal  appeals  court  has  held  that  due 
to  the  explicit  language  of  the  ADA,  it  does 
not  apply  to  privately-operated  prisons. That 
case, Edison  v.  Douberly,  604  F.3d  1307  (11th 
Cir.  2010),  rehearing  denied,  involved  a legally 
blind  Florida  prisoner  held  in  a privately- 
operated  facility  who  sued  three  employees 
of  the  company,  seeking  relief  and  damages 
for  disability  discrimination  under  Title  II 
of  the  ADA. 

The  Eleventh  Circuit  held  the  pri- 
vate prison  corporation  was  not  a public 
entity  merely  because  it  had  entered  into 
a contract  with  a public  entity  to  provide 
services.  An  instrumentality  of  the  state 
is  a government  unit  or  unit  created  by  a 
government  unit;  as  such,  no  Title  II  ADA 
claim  was  applicable.  Relevant  decisions 
by  other  courts  have  supported  the  same 
conclusion:  the  ADA  does  not  apply  to 
private  prisons. 

However,  the  Jailhouse  Lawyer's  Man- 
ual, published  by  Columbia  Law  School, 
suggests  that  private  prisons  can  still  be 
sued  under  the  ADA  based  on  DOJ  regula- 
tions that  state  Title  II  extends  “to  prisons 
operated  by  public  entities  directly  or 
through  contractual  or  other  relationships.” 
28  CFR  35.152(a).  Alternatively,  private 
prisons  could  be  sued  under  Title  III  of 
the  ADA  to  the  extent  that  they  provide 
“public  accommodations”  (although  only 
injunctive  relief  is  available  under  Title  III, 
not  monetary  damages). 

Conclusion 

There  is  currently  much  discussion 
about  ratifying  the  Convention  on  the 
Rights  of  Persons  with  Disabilities,  an 
international  convention  to  which  the  U.S. 
is  a signatory.  One  has  to  wonder  what 
ratification  of  this  Convention  would 
mean  for  prisoners  in  America.  Article  13 
of  the  Convention  says  that  States  Parties 
“shall  ensure  effective  access  to  justice  for 


persons  with  disabilities  on  an  equal  basis 
with  others,  including  through  the  provi- 
sion of  procedural  and  age-appropriate 
accommodations,  in  order  to  facilitate 
their  effective  role  as  direct  and  indirect 
participants,  including  as  witnesses,  in  all 
legal  proceedings,  including  at  investigative 
and  other  preliminary  stages.” 

Article  13  also  states  that  in  order  to 
help  ensure  effective  access  to  justice  for 
persons  with  disabilities,  States  Parties 
shall  promote  appropriate  training  for 
those  working  in  the  field  of  administra- 
tion of  justice,  including  police  and  prison 
staff.  Until  the  Convention  is  ratified  and 
enforced,  however,  the  ADA  remains  the 
primary  means  by  which  prisoners  with 
disabilities  can  address  discriminatory 
treatment. 

Justice  Scalia  observed  in  Yeskey  that 
the  ADA  has  breadth,  and  the  Department 
of  Justice  apparently  agrees.  The  ADA  was 
designed  to  remedy  the  serious  and  per- 
vasive disability-based  discrimination  that 


On  April  4,  2012,  a Michigan  fed- 
eral  district  court  imposed  sanctions 
against  Wayne  County  for  committing 
fraud  and  misrepresentation  upon  the 
court  and  opposing  counsel  in  a prisoner’s 
wrongful  death  suit. 

The  lawsuit  was  filed  by  the  personal 
representative  of  John  C.  Fahner,  who  was 
murdered  at  the  Wayne  County  Jail  on 
June  27,  2006  by  another  prisoner.  With 
the  exception  of  Nurse  Bernadine  Tuitt- 
Hill  (Tuitt),  an  ex-county  employee  against 
whom  a default  judgment  was  entered,  the 
district  court  had  granted  summary  judg- 
ment to  all  of  the  remaining  defendants. 

The  whereabouts  of  Nurse  Tuitt  had 
become  a “great  mystery”  since  the  court 
permitted  the  plaintiff  to  file  an  amended 
complaint  on  February  12,  2010,  which 
added  Tuitt  as  a defendant.  On  June  28, 
2010,  the  court  held  a hearing  on  a mo- 
tion to  compel  Wayne  County  to  disclose 
whatever  information  it  had  to  solve  that 
mystery  and  locate  Tuitt  so  she  could  be 
served. 


exists  throughout  society  as  documented 
by  Congress  when  the  ADA  was  enacted. 
It  was  intended  to  ensure  equal  protection 
of  the  rights  of  all  persons  with  disabilities, 
including  prisoners  according  to  the  Su- 
preme Court,  and  to  relegate  the  existence 
of  a disability  to  a non-issue. 

The  Fourteenth  Amendment  reads,  in 
part,  “No  State  [can]  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws. ’’The  Fourteenth  Amendment, 
in  conjunction  with  the  ADA,  ensures  that 
prisoners  with  disabilities  have  the  means 
with  which  to  protect  their  rights. 

Thomas  Weiss  is  a 40%  rated  veteran  with 
disabilities.  He  graduated  with  a Masters  in 
Systems  Theory/Design  ajid  Organizational 
Psychology  in  2003.  For  more  than  24 years,  he 
provided  hands-on  care for  people  with  a variety 
of  forms  of  disabilities  as  a Certified  Nursing 
Assistant.  Since  2008  he  has  been  writing  for 
www.  disabled-world,  com,  where  a shorter  ver- 
sion of  this  article  was first  published. 


The  Magistrate  Judge  asked  the  coun- 
ty’s attorney,  Karie  H.  Boylan,  what  she 
knew  about  Nurse  Tuitt ’s  whereabouts.  “I 
do  not  know.  I have  no  idea  where  she  is...,” 
Boylan  responded.  “I  have  heard  she’s  in 
Trinidad  and  Tobago.  I’ve  heard  she’s  out  of 
state.  I’ve  heard  she’s  here.  I’ve  heard  she’s 
in  Canada.” 

Following  the  hearing,  the  district 
court  entered  an  order  authorizing  substi- 
tute service  upon  Tuitt ’s  sister’s  residence 
in  Brooklyn,  New  York,  where  Tuitt  was 
thought  to  be  living.  Tuitt  never  responded 
to  that  service. 

At  a July  13,  2010  hearing  convened 
at  Boylan’s  request,  she  informed  the  court 
that  her  supervisor,  Robert  Gazall,  had 
spoken  with  Tuitt  by  phone  subsequent  to 
the  hearing  on  the  motion  to  compel. 

Boylan  explained  to  the  Magistrate 
Judge  that  Tuitt  had  refused  to  disclose 
her  location  or  address,  but  did  provide  her 
phone  number  “with  explicit  instructions 
that  the  number  not  be  given  to  anyone.” 
According  to  Boylan,  Gazall  had  informed 
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Tuitt  “in  no  uncertain  terms”  that  she  was 
a party  in  the  case,  that  she  was  trying  to 
be  found  to  effect  service  and  that  she 
should  contact  Boylan.  Boylan  said  she 
believed  she  had  an  ethical  obligation  not 
to  disclose  Tuitt ’s  phone  number,  even 
though  she  did  not  represent  her  because, 
pursuant  to  the  county’s  Collective  Bar- 
gaining Agreement, Tuitt  was  first  required 
to  complete  certain  forms  and  request 
representation. 

As  part  of  the  plaintiff’s  continuing 
efforts  to  locate  Tuitt,  Wayne  County  Cor- 
poration’s lead  litigation  counsel,  Robert  S. 
Gazall,  was  deposed  in  November  2011. 
Gazall  confirmed  “that  in  fact  he  had  been 
contacted  by  Nurse  Tuitt  in  June,  2010,  that 
he  believed  at  the  time  that  she  was  out  of 
the  country  and  that  she  left  a Trinidad, 
Tobago  phone  number  where  she  could  be 
reached  by  return  phone  call.”  The  phone 
call  was  memorialized  in  a memo,  but  the 
memo  was  not  disclosed  to  plaintiff’s  coun- 
sel until  just  before  Gazall’s  deposition. 

Although  Boylan  was  aware  that  Tuitt 
had  provided  a “telephone  number  in  Trini- 
dad, Tobago  just  days  earlier,  Ms.  Boylan 
continued  to  permit  the  Court  and  the 
parties  to  believe  that  Ms.  Tuitt  was  just  as 
likely  in  Brooklyn,  New  York  as  anywhere 
else”  during  the  July  13, 2010  hearing,  the 
district  court  noted. 

Further,  contrary  to  what  Boylan  had 
represented  to  the  court,  Gazall  had  told 
Tuitt  that  she  was  not  a party  to  the  lawsuit 
but  if  she  became  a defendant  the  county 
would  represent  her.  Subsequently,  Gazall 
“never  called  Ms.  Tuitt  back  to  tell  her  she 


was  a party,  never  asked  her  to  come  in  and 
cooperate  and  didn’t  recall  telling  Karie 
Boylan  to  do  so,”  which  the  district  court 
called  “unconscionable.” 

“Gazall’s  deposition  testimony  il- 
lustrates that  Boylan  failed  to  present  all 
relevant  facts”  to  the  Magistrate  Judge  with 
respect  to  Tuitt ’s  whereabouts  at  the  July  13, 
2010  hearing,  the  court  stated,  which  was 
“obstructive  of  justice  and  outrageous.” 

The  district  court  castigated  the  county 
for  misleading  both  the  court  and  opposing 
counsel,  which  resulted  in  a lengthy  and 
costly  search  for  Tuitt  plus  the  court  grant- 
ing the  plaintiff’s  motion  to  effect  substitute 
service  on  Tuitt  in  New  York. 

In  ruling  on  the  plaintiff’s  motion 
for  sanctions  against  the  county,  the  court 
wrote,  “It  seems  clear  that  the  information 
that  the  Wayne  County  legal  department, 
and  specifically  Karie  Boylan  and  her  boss 
Robert  Gazall,  possessed  in  June  and  July, 
2010,  a year  prior  to  this  Court’s  Opinion 
and  Order  on  Summary  Judgment,  and 
failed  to  disclose  to  Plaintiff  and  the  Court, 
prevented  Plaintiff  from  presenting  her  case 
‘fairly  and  fully.’” 

Consequently,  as  a sanction,  the  dis- 
trict court  set  aside  its  prior  order  granting 
summary  judgment  to  the  county  and  the 
remaining  defendants  in  the  case,  and  di- 
rected Wayne  County  “to  accept  service  ... 
on  behalf  of  Nurse  Tuitt  and  take  whatever 
steps  necessary  to  answer  or  otherwise  re- 
spond to  the  Amended  Complaint  on  her 
behalf.”  While  the  court  noted  that  this 
“may  seem  a harsh  result,  the  County’s  con- 
duct in  this  case  merits  harsh  treatment.” 


The  county  moved  for  reconsideration, 
which  was  denied  on  June  8, 2012.  The  case 
remains  ongoing  with  the  county  filing  a 
renewed  motion  for  summary  judgment 
on  July5, 2013, which  is  currently  pending. 
See:  Fahner  v.  County  of  Wayne,  U.S.D.C. 
(E.D.  Mich.),  Case  No.  2:08-cv-14344- 
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Solitary  Confinement  for  Death  Row  Prisoners 
a Blot  on  U.S.  Justice  System 


Although  more  and  more  states 
have  abolished  the  death  penalty  in 
recent  years,  with  six  states  doing  away 
with  capital  punishment  since  2007,  the 
death  penalty  still  has  strong  support  in 
certain  elements  of  society,  notably  among 
lawmakers.  However,  there  should  be  little 
dispute  as  to  the  growing  body  of  evidence 
that  indicates  holding  death  row  prisoners 
in  solitary  confinement  is  both  dehuman- 
izing and  damaging. 

According  to  a 14-page  report  released 
by  the  American  Civil  Liberties  Union 
(ACLU)  in  July  2013,  more  than  3,000 
death  row  prisoners  nationwide  are  held  in 
solitary  confinement.  Although  the  separa- 
tion of  death-sentenced  prisoners  from 
the  general  prison  population  is  cloaked  in 
the  legitimacy  of  the  judicial  process  and 
deemed  acceptable  by  the  courts  and  the 
rest  of  the  justice  system  bureaucracy,  the 
fact  remains  that  placing  death  row  prison- 
ers in  solitary  for  years  or  decades  before 
executing  them  constitutes  a sadistic  form 
of  “death  before  dying.” 

Even  if  condemned  prisoners  held 
in  solitary  are  eventually  exonerated  and 
released  - and  142  have  been  since  1973  - 
the  long  years  of  forced  isolation  take  their 
toll  on  the  physical  and  mental  well-being 
of  those  on  death  row. 

As  the  ACLU  report  puts  it,  “While 
many  in  the  United  States  understand  that 
part  of  the  horror  of  the  death  penalty  is 
living  day  in  and  day  out  with  the  threat 
of  execution,  most  are  unaware  that  the 
vast  majority  of  death  row  prisoners  also 
suffer  under  conditions  of  extreme  isola- 
tion that  compromise  their  physical  and 
mental  health  and  needlessly  inflict  pain 
and  suffering.” 

Jails  and  prisons  are  by  their  very 
nature  isolating  and  restrictive.  Prisoners 
are  confined  because  a judge  or  jury  has 
determined  they  must  be  separated  from 
the  rest  of  society.  Thus,  prisoners’  contact 
with  the  outside  world  is  severely  limited 
in  the  name  of  security,  and  few  courts  feel 
compelled  to  overrule  the  policies  and  pro- 
cedures instituted  by  corrections  officials. 

No  one,  including  most  prisoners, 
expect  conditions  of  confinement  to  be 


by  Derek  Gilna 

other  than  Spartan,  but  even  in  the  most 
basic  correctional  settings  they  can  still 
expect  to  get  at  least  one  hour  of  “exercise” 
outside  their  cells,  regular  showers,  two  or 
three  meals  a day,  basic  medical  care,  some 
telephone  access  to  the  outside  world,  mail, 
a television,  etc. 

However,  many  of  these  limited  ame- 
nities - a bare  minimum  of  life’s  creature 
comforts  - are  denied  to  prisoners  on  death 
row,  who  are  often  housed  in  austere  cells 
ranging  from  36  square  feet  to  just  over  100 
square  feet,  or  the  size  of  an  average  bath- 
room.They  can  expect  “little  human  contact 
or  interaction  ...  reduced  or  no  natural  light 
...  severe  constraints  on  visitation, including 
the  inability  to  ever  touch  friends  or  loved 
ones,”  according  to  the  ACLU  report. 

The  report  raises  several  interesting 
points  that  often  escape  the  notice  of  pris- 
oners’rights  advocates,  in  that  it  focuses  not 
only  on  the  hardship  of  solitary  confine- 
ment, which  has  been  well-documented  in 
recent  years  [see,  e.g ,,PLN,  Oct.  2012,  p.l] , 
but  also  on  what  the  ACLU  terms  the  “dou- 
ble” punishment  suffered  by  condemned 
prisoners,  who  must  endure  extra-judicial 
treatment  not  included  in  their  death 
sentence.  For  example,  the  very  nature  of 
their  confinement  prevents  most  death 
row  prisoners  from  working  on  potential 
appeals,  exercising  their  religious  rights, 
being  employed  in  meaningful  prison  jobs 
or  furthering  their  education. 

The  report  also  makes  clear  that  with 
the  exception  of  emergency  medical  treat- 
ment, a prisoner  on  death  row  lives  almost 
his  entire  life  within  his  cell.  His  bed  is  a 
thin  pad  over  a steel  bed  frame  or  concrete 
slab;  his  toilet  and  sink  a single  formed  piece 
of  metal.  His  meals  are  passed  through  a 
“chuck  hole,”  and  the  guards  who  deliver 
them  may  be  the  only  other  people  he  sees 
or  speaks  with  the  entire  day. 

Is  it  any  wonder  that  many  death 
row  prisoners’  hold  on  sanity  is  tenu- 
ous - including  those  who  didn’t  already 
have  mental  problems  before  they  were 
sentenced  to  death?  In  a 2003  article  pub- 
lished by  Human  Rights  Watch  entitled 
“111  Equipped:  U.S.  Prisons  and  Offenders 
with  Mental  Illness,”  a prison  psychiatrist 


stated,  “It’s  a standard  psychiatric  concept, 
if  you  put  people  in  isolation,  they  will  go 
insane....  Most  people  in  isolation  will  fall 
apart.”  Health  professionals  have  noted 
that  in  addition  to  psychiatric  disorders, 
prisoners  on  death  row  also  experience 
weight  loss,  appetite  loss,  heart  palpitations, 
headaches,  trouble  sleeping,  dizziness,  self- 
mutilation,  suicide  attempts  and  a decline 
in  brain  function. 

Even  some  corrections  officials  feel  that 
the  current  treatment  of  death  row  prisoners 
is  inhumane,  including  Jeanne  Woodford, 
a former  warden  of  San  Quentin  State 
Prison  in  California.  “I  know  that  safety 
for  staff,  prisoners,  and  the  public  is  the 
utmost  concern,”  she  said.  “But  I also  know 
we  can  do  this  in  a humane  way.  Death  rows 
should  be  designed  to  allow  prisoners  to 
leave  their  cells,  participate  in  programs, 
and  spend  time  on  the  yard  without  coming 
into  physical  contact  with  staff,  but  where 
they  can  be  observed  by  staff  visually.  Where 
prisoners  are  well-behaved,  23/1  solitary  is 
ridiculous.” 

Several  state  and  federal  judges,  in- 
cluding Supreme  Court  Justices  Stephen 
Breyer  and  John  Paul  Stevens,  have  ad- 
dressed the  inhumanity  of  the  current  death 
penalty  process,  where  in  many  cases  the 
only  prisoners  being  put  to  death  are  those 
who  “volunteer”  to  be  executed  by  dismiss- 
ing their  appeals  after  enduring  years  of 
solitary  confinement  on  death  row. 

“I  saw  guys  who  dropped  their  appeals 
because  of  the  intolerable  conditions,” 
observed  Anthony  Graves,  who  spent  12 
years  on  Texas’  death  row,  mostly  in  solitary, 
until  he  was  exonerated  in  2010.  “Before  his 
execution,  one  inmate  told  me  he  would 
rather  die  than  continue  existing  under 
these  inhumane  conditions.  I saw  guys 
come  to  prison  sane,  and  leave  this  world 
insane,  talking  nonsense  on  the  execution 
gurney.  One  guy  suffered  some  of  his  last 
days  smearing  feces,  lying  naked  in  the  rec- 
reation yard,  and  urinating  on  himself.” 

One  wonders  what  it  will  take  for  the 
courts  to  acknowledge  what  most  people 
familiar  with  conditions  on  death  row  already 
know:  that  extended  solitary  confinement 
constitutes  “cruel  and  unusual  punishment” 


September  2013 


32 


Prison  Legal  News 


for  condemned  prisoners  - and  for  all  other  Source:  “A  Death  Before  Dying:  Solitary  Liberties  Union  (July 2013),  available  at:www. 
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Oklahoma's  DNA  Law  Means  Post-Conviction 
Testing  Available  in  All  50  States 

by  Christopher  Zoukis 


On  May  24,  2013,  Oklahoma  Gov- 
ernor Mary  Fallin  signed  into  law 
a comprehensive  post-conviction  DNA 
review  process  for  defendants  in  cases 
involving  violent  felonies  or  resulting  in 
sentences  of  25  years  or  more.  Oklahoma 
thus  became  the  final  state  to  pass  a post- 
conviction DNA  testing  statute. 

Barry  Scheck,  co-director  of  the  Inno- 
cence Project,  which  has  championed  DNA 
testing  as  a forensic  tool,  hailed  the  Okla- 
homa law  as  a victory.  “Two  decades  ago, 
when  we  founded  the  Innocence  Project,  no 
state  in  the  nation  had  a law  on  the  books 
to  help  wrongfully  convicted  people  access 
DNA  testing  to  prove  their  innocence. 
Today,  every  state  in  the  country  now  has 
a law  allowing  wrongfully  convicted  people 
the  legal  means  to  request  DNA  testing.” 


At  least  310  people  have  been  exonerated 
by  post-conviction  DNA  tests  since  1989, 
when  such  testing  became  forensically  feasible. 
Larry  Peterson,  for  example,  spent  16  years  in 
N ew  J ersey  prisons  after  being  falsely  convicted 
of  murder.  Following  the  passage  of  New  Jer- 
sey’s DNA  testing  statute  in  2002,  Peterson  was 
released  when  he  was  able  to  prove  he  was  not 
the  perpetrator  of  the  crime. 

Most  recently,  in  Laramie  County, 
Wyoming,  charges  of  first-degree  sexual 
assault  and  aggravated  burglary  against 
Andrew  Johnson  were  dropped  on  July  19, 
2013.  Johnson,  who  had  served  23  years, 
was  exonerated  following  post-conviction 
DNA  testing  of  evidence  from  the  victim’s 
sexual  assault  kit. 

While  some  states  have  limitations  on 
testing  that  exclude  those  who  have  pleaded 


guilty  and  other  restrictions,  Oklahoma’s 
statute  is  considered  a model  according 
to  Stephen  Saloom,  policy  director  at  the 
Innocence  Project.  “I  encourage  lawmakers 
to  look  at  Oklahoma’s  recently  enacted  law 
as  an  example  of  a statute  that  provides 
inclusive  access,”  he  said. 

The  Oklahoma  law  was  the  product  of 
a recommendation  issued  by  the  Oklahoma 
Justice  Commission  in  November  2012;  the 
commission,  an  entity  of  the  State  Bar  As- 
sociation, is  chaired  by  former  State  Attorney 
General  Drew  Edmondson.  The  DNA  testing 
statute  is  one  of  several  recommendations  made 
by  the  commission  intended  to  help  prevent 
wrongful  convictions  in  Oklahoma. 

Sources:  www.innocenceproject.org,  USA 
Today,  www.wyomingnews.com 
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Habeas  Hints:  Actual  Innocence 


This  column  provides  “habeas  hints"  to  prisoners 
who  are  considering  or  handling  habeas  corpus 
petitions  as  their  own  attorneys  (“in  pro  per"). 
The focus  of the  column  is  on  the  Antiterrorism 
and  Effective  Death  Penalty  Act  (AEDPA), 
the  federal  habeas  corpus  law  which  now  gov- 
erns habeas  corpus  practice  in  courts  throughout 
the  United  States. 

In  McQuiggin v.  Perkins,  133  S.Ct.  1924 
(2013),  the  U.S.  Supreme  Court  held  that 
“actual  innocence,”  if  proved,  is  a gateway 
through  which  a habeas  petitioner  can 
make  it  into  federal  court  even  though 
the  AEDPA  statute  of  limitations  has  run. 
McQuiggin  is  an  important  case  because  it 
potentially  opens  the  door  to  the  federal 
courthouse  for  prisoners  who  claim  they  are 
innocent  but  whose  convictions  are  so  old 
that  they  otherwise  would  have  been  barred 
by  AEDPA’s  one-year  statute  of  limitations. 
On  the  other  hand,  the  standard  of  proof 
for  actual  innocence  claims  is  so  demand- 
ing that  only  a handful  of  prisoners  will  be 
able  to  satisfy  it. 

McQuiggin  involved  a habeas  corpus 
petitioner  (Floyd  Perkins)  who  had  been 
convicted  of  first-degree  murder  and 
sentenced  to  death  in  1977.  The  prosecu- 
tion’s star  witness  at  trial,  Damarr  Jones, 
was  present  at  the  scene  of  the  crime  but 
testified  that  Perkins  alone  had  commit- 
ted the  murder  while  he  looked  on.  Other 
prosecution  witnesses  testified  that  Perkins 
had  told  them  he  planned  to  kill  the  victim 
beforehand  and  admitted  afterward  to 
being  the  killer.  Perkins,  however,  denied 
killing  the  victim,  and  testified  at  trial  that 
he  was  not  present  when  the  victim  was 
killed  and  had  seen  Jones  later  that  night 
with  blood  on  his  hands. 

Between  the  time  that  Perkins’ convic- 
tion became  final  in  1997  and  July  2002,  he 
obtained  three  affidavits  which  pointed  to 
Jones  as  the  murderer.  However,  Perkins  did 
nothing  with  them  until  June  2008,  when 
he  filed  a federal  habeas  corpus  petition  al- 
leging that  the  affidavits  constituted  “newly 
discovered  evidence  of  actual  innocence,” 
and  that  his  trial  attorney  had  been  inef- 
fective in  failing  to  present  this  exonerating 
evidence  at  trial. 

The  U.S.  District  Court  denied  Perkins 
habeas  relief  on  two  separate  grounds. 


by  Kent  Russell 

First,  as  to  the  affidavits  Perkins  pre- 
sented in  support  of  his  actual  innocence 
claim,  the  court  reasoned  that,  even  as- 
suming they  qualified  as  newly  discovered 
evidence  of  innocence,  Perkins  could  only 
get  past  the  AEDPA  statute  of  limitations 
if  he  could  establish  equitable  tolling.  Eq- 
uitable tolling,  however,  requires  not  only 
a showing  of  extraordinary  circumstances 
justifying  the  delay  in  obtaining  the  new 
evidence,  but  also  “diligence”  in  bringing  the 
case  to  court  promptly  after  its  discovery. 
Because  Perkins  had  waited  11  years  from 
the  time  of  his  conviction  and  almost  6 years 
after  the  date  of  the  most  recent  affidavit 
before  filing  his  habeas  corpus  petition, 
he  “had  failed  utterly  to  demonstrate  the 
necessary  diligence  in  exercising  his  rights.” 
Therefore,  the  district  court  denied  any  re- 
lief from  the  statute  of  limitations  because 
Perkins  could  not  possibly  satisfy  the  dili- 
gence requirement  for  equitable  tolling. 

Second,  the  court  found  that  Perkins 
had  failed  to  meet  the  strict  standard  by 
which  pleas  of  actual  innocence  are  mea- 
sured because  he  had  not  shown  that,  taking 
into  account  all  the  evidence,  it  was  “more 
likely  than  not  that  no  reasonable  juror 
would  have  convicted  him.” 

Perkins  appealed  to  the  Sixth  Circuit, 
which  granted  a certificate  of  appealability 
on  the  single  issue  embraced  by  the  first 
reason  for  the  district  court’s  denial:  Is 
reasonable  diligence  a pre-condition  to 
relying  on  actual  innocence  as  a gateway 
to  adjudication  of  a federal  habeas  corpus 
petition  on  the  merits?  The  Court  of  Ap- 
peals answered  “no”  to  this  question,  and 
on  that  basis  reversed  the  district  court’s 
dismissal  of  Perkins’  habeas  petition.  The 
U.S.  Supreme  Court  then  granted  review. 

The  Court  began  by  reminding  ev- 
eryone that  although  it  had  never  decided 
whether  a prisoner  can  obtain  habeas  relief 
based  on  a “free-standing”actual  innocence 
claim  (that  is,  a petition  arguing  solely  that 
the  petitioner  is  innocent  without  any  al- 
legation that  he  was  denied  a specific  right 
under  the  Constitution),  the  Court  had  per- 
mitted petitioners  to  overcome  procedural 
barriers  to  relief  under  the  “fundamental 
miscarriage  of  justice”  exception,  which 
applies  where  a constitutional  violation  “has 
probably  resulted  in  the  conviction  of  one 


who  is  actually  innocent.” 

Applying  this  fundamental  miscarriage 
of  justice  exception,  which  the  Supreme 
Court  equated  with  a claim  of  actual  in- 
nocence, it  had  permitted  petitioners  to  be 
heard  on  the  merits  who  otherwise  would 
have  been  barred  from  relief  by  procedural 
defaults,  such  as  a violation  of  the  succes- 
sive petition  rule,  or  being  barred  from  an 
evidentiary  hearing  in  federal  court  after 
failing  to  develop  the  claim  fully  in  state 
court. 

The  McQuiggin  court  explained  that,  in 
these  and  other  situations  where  the  miscar- 
riage of  justice  exception  applied,  Congress 
had  specified  additional  requirements  that 
had  to  be  met  in  order  to  obtain  relief:  For 
example,  to  overcome  the  successive-peti- 
tion rule  or  obtain  an  evidentiary  hearing 
on  an  undeveloped  claim,  a petitioner  also 
had  to  establish  diligence  and  meet  a higher 
standard  of  proof  (“clear  and  convincing 
evidence”  rather  than  just  a probability). 
Yet  Congress  had  not  placed  any  additional 
requirements  on  overcoming  the  AEDPA 
statute  of  limitations.  Thus,  a petitioner 
could  do  that  solely  by  alleging  and  es- 
tablishing actual  innocence.  Conversely, 
lack  of  diligence  was  not  a make-or-break 
requirement  for  relief  from  the  statute  of 
limitations,  but  rather  a single  factor  to  be 
considered  in  evaluating  the  overall  suffi- 
ciency of  the  actual  innocence  claim. 

In  sum,  McQuiggin  held  that  a fed- 
eral habeas  court,  faced  with  a first  habeas 
petition  that  alleged  actual  innocence  but 
which,  on  its  face,  showed  that  the  AEDPA 
statute  of  limitations  had  run,  should  not 
treat  lack  of  diligence  as  an  absolute  barrier 
to  relief  but  rather  as  one  factor  to  be  taken 
into  account  in  determining  whether  the 
petitioner  had  alleged  and  proved  that  “it 
is  more  likely  than  not  that  no  reasonable 
juror  would  have  convicted  him  in  light  of 
the  new  evidence.” 

Applying  this  principle,  the  McQuig- 
gin court  found  that  the  district  court  had 
erred  by  barring  Perkins  from  entering  the 
gateway  to  the  federal  courts  on  the  basis 
that  he  had  not  shown  diligence  in  bring- 
ing the  newly  discovered  evidence  to  the 
court’s  attention.  Nevertheless,  the  district 
court  had  also  based  its  dismissal  on  Perkins’ 
failure  to  meet  the  demanding  actual  inno- 
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cence  standard  - which  requires  “evidence 
of  innocence  so  strong  that  a court  cannot 
have  confidence  in  the  outcome  of  the  trial 
unless  the  court  is  also  satisfied  that  the 
trial  was  free  of  nonharmless  constitutional 
error”  - and  the  Supreme  Court  found 
no  reason  to  question  the  district  judge’s 
decision  in  this  regard.  Thus  the  Supreme 
Court  vacated  the  Sixth  Circuit’s  reversal  of 
the  dismissal  order  and  remanded  the  case, 
thereby  reinstating  the  dismissal  of  Perkins’ 
habeas  petition  in  the  district  court. 

In  short,  Perkins  won  on  the  law  but 
lost  his  case  on  the  facts. 

Habeas  Hints 

• McQuiggin  carved  out  an  actual  in- 
nocence exception  to  the  AEDPA  statute  of 
limitations  that  stands  on  its  own,  separate 
and  apart  from  the  exception  that  already 
exists  based  on  equitable  tolling.  The  differ- 
ence between  the  two  is  that  the  McQuiggin 
exception  does  not  require  a diligence 
showing  but  does  require  actual  innocence; 
whereas  equitable  tolling  requires  diligence 
but  not  a showing  of  actual  innocence. 
However,  keep  in  mind  that  it  will  be  easier 
in  many  cases  to  demonstrate  equitable  toll- 
ing rather  than  actual  innocence.  Therefore, 
when  you  set  out  the  facts  and  law  that 
would  justify  the  federal  court  hearing  the 
petition  on  the  merits  despite  the  lapse  of 
AEDPA’s  statute  of  limitations  - which  you 
will  have  to  do  in  the  petition  itself  and/or 
in  response  to  the  Attorney  General’s  mo- 


tion to  dismiss  for  untimeliness  - consider 
the  following  recommendations:  1)  If  you 
missed  the  statute  of  limitations  because  of 
prison  restrictions  or  other  outside  impedi- 
ments that  made  it  impossible  for  you  to 
file  on  time,  and  you  were  diligent  in  filing 
relatively  soon  after  the  restrictions  ended, 
then  seek  to  be  heard  based  solely  on  equi- 
table tolling  and  do  not  rely  on  McQuiggin. 
2)  If  you  were  late  because  you  hired  an 
attorney  for  habeas  corpus  who  took  your 
money  and  never  did  anything  for  you,  then 
allege  that  the  default  is  excusable  due  to 
attorney  “abandonment”  [see:  Maples  v. 
Thomas , 132  S.Ct.  912  (2012)],  a legitimate 
basis  for  equitable  tolling,  and  don’t  bother 
with  McQuiggin.  3)  If  you  don’t  have  any 
legally  acceptable  reason  for  waiting  as  long 
as  you  did  to  file  for  federal  habeas  relief 
(e.g.,  not  having  money  to  hire  an  attorney 
is  not  a valid  legal  excuse  for  delay) , but  you 
have  a strong  claim  of  actual  innocence, 
then  rely  on  McQuiggin  and  don’t  argue 
equitable  tolling. 

• The  majority’s  reasoning  in  McQuig- 
gin makes  clear  that  actual  innocence  can 
be  used  not  only  to  excuse  a violation  of  the 
AEDPA  statute  of  limitations,  but  also  to 
overcome  any  other  kind  of  procedural  de- 
fault as  well.  Hence,  for  example,  if  you  filed 
a state  habeas  petition  to  exhaust  but  it  was 
denied  for  violating  some  state  procedural 
rule,  this  would  ordinarily  prevent  you  from 
being  heard  on  the  merits  in  federal  court. 
However,  under  McQuiggin  you  could  at- 


tempt to  avoid  the  state  procedural  default 
problem  by  alleging  actual  innocence  in 
your  federal  petition  even  if  you  could  not 
show  diligence.  Nevertheless,  because  the 
actual  innocence  standard  is  so  hard  to 
satisfy,  you  should  only  use  McQuiggin  as 
a last  resort;  i.e.,  in  those  situations  where 
you  cannot  overcome  the  procedural  default 
in  any  other  way. 

• McQuiggin  did  not  invalidate  current 
law,  which  provides  that  actual  innocence 
cannot,  standing  alone,  be  the  basis  for  a 
federal  court  to  grant  habeas  corpus  relief. 
See,  e.g.,  Herrera  v.  Collins , 506  U.S.  390 
(1993).  Therefore,  although  McQuiggin 
does  allow  a petitioner  to  get  to  the  door 
to  the  federal  courthouse  if  he  has  a strong 
claim  of  actual  innocence,  it  doesn’t  get 
him  successfully  through  the  door  unless 
he  also  can  allege  a separate  claim  of  preju- 
dicial error  arising  from  a violation  of  the 
Constitution.  However,  this  challenge  can 
almost  always  be  met  by  alleging  ineffec- 
tive assistance  of  counsel  (I AC),  which  is  a 
recognized  Constitutional  violation  under 
the  Sixth  Amendment,  along  with  actual 
innocence  to  excuse  the  default  in  ques- 
tion.The  reasoning  proceeds  as  follows:  “By 
definition,  newly  discovered  evidence  is  evi- 
dence that  was  not  obtained  and  presented 
at  trial  by  trial  counsel.  Newly  discovered 
evidence  sufficiently  compelling  to  meet 
the  very  difficult  actual  innocence  standard 
was  necessarily  so  vital  to  the  defense  that 
it  certainly  should  have  been  located  and 
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The  Other  Death  Penalty  Project 
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introduced  at  trial  by  competent  defense 
counsel.  Hence,  counsel’s  failure  to  do  so  is 
IAC.”  In  other  words,  in  any  case  where  you 
can  credibly  argue  actual  innocence  based 
on  newly  discovered  evidence  pursuant  to 
McQuiggm,  you  should  also  be  able  to  al- 
lege, as  a substantive  habeas  corpus  claim, 
that  trial  counsel  was  ineffective  in  failing  to 
obtain  and  present  that  evidence  at  trial. 

• While  McQuiggin  potentially  opens 
the  door  to  consideration  of  old  claims  that 
otherwise  would  have  clearly  violated  the 
statute  of  limitations,  establishing  actual 
innocence  amounts  to  proving  beyond  a 
reasonable  doubt  that  the  petitioner  is  in- 
nocent. Put  another  way,  to  prove  actual 
innocence,  a defendant  who  has  been  found 
guilty  despite  the  most  demanding  standard 
under  American  law  - proof  beyond  a rea- 
sonable doubt  - must  establish  his  innocence 
according  to  that  same  tough  standard,  ap- 
plied in  reverse!  Thus,  in  evaluating  whether 
a McQuiggm-type  claim  has  any  real  chance 
of  success  on  habeas,  remember  that,  al- 
though actual  innocence  breathes  life  into 
claims  that  before  McQuiggm  would  have 
been  DOA  in  federal  court,  as  a practical 
matter  only  a very,  very  few  petitioners  will 
ultimately  be  able  to  make  the  extremely 
difficult  showing  that  McQuiggin  requires. 

• Although  I’ve  repeatedly  emphasized 
the  immense  difficulty  of  successfully 
making  the  showing  of  actual  innocence 
required  by  McQuiggm,  it  may  not  be  too 
much  harder  to  do  so  than  to  succeed 
on  a more  conventional  IAC  claim.  The 
Supreme  Court  has  recently  made  federal 
habeas  corpus  relief  for  IAC  so  extremely 
difficult  [see,  e.g.,  Harrmgtoji  v.  Richter, 
131  S.Ct.  770  (2011),  requiring  “double 
deference”  to  state-court  denials  of  IAC 
claims  and  refusing  to  set  them  aside  so 
long  as  any  reasonable  judge  could  have 
denied  the  claim  for  any  reason],  that  one 
has  to  wonder  whether,  practically  speaking, 
having  habeas  corpus  granted  on  an  IAC 
claim  in  federal  court  can  ever  be  accom- 
plished without  ultimately  showing,  beyond 
a reasonable  doubt,  that  the  petitioner  is 
“actually  innocent.” 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains  state 
ajid federal  habeas  corpus  under  AEDPA.  The 
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5th  Edition,  completely  revised  in  September  from  Kent's  website  (www.russellhabeas.com), 
2006  and  updated  in  2012,  can  be  purchased  or  simply  send  a check  or  money  order  to:  Kent 
for  $49. 99,  which  includes  priority  mail  post-  Russell,  "Cal.  Habeas  Handbook,  "3169  Wash- 
age.  Aji  optional  order  form  can  be  obtained  ington  St.,  San  Francisco,  CA  94115. 


Second  Circuit  Establishes 
Property  Seizure  Standards  for 
Civilly  Committed  Persons 


AS  A MATTER  OF  FIRST  IMPRESSION, THE 

Second  Circuit  Court  of  Appeals  has 
undertaken  a Fourth  Amendment  balanc- 
ing analysis  with  regard  to  the  right  of  a 
civilly  committed  person  to  be  free  from 
unreasonable  seizures  under  the  Fourth 
Amendment. 

Karl  Aiders,  a convicted  sex  offender, 
was  civilly  committed  by  the  State  of  New 
York  after  serving  23  years  in  prison  for 
multiple  sex  offenses  involving  children. 
He  filed  a civd  rights  complaint  in  2008 
alleging  First  and  Fourteenth  Amend- 
ment violations  and  denial  of  procedural 
due  process  after  staff  at  the  Manhattan 
Psychiatric  Center  (the  Center)  seized  and 
withheld  his  personal  DVDs  and  CDs  and 
his  incoming  mad. 

Over  time,  Ahlers  had  collected  163 
DVDs  and  86  CDs  (collectively,  discs)  with 
the  Center’s  permission.  On  Aprd  21,2008, 
staff  entered  his  room  without  warning  and 
seized  all  of  his  discs.  Most  were  returned, 
but  some  were  permanently  confiscated  for 
containing  inappropriate  sexual  content. 
The  district  court  dismissed  Ahlers’  com- 
plaint for  fadure  to  state  a claim. 

On  appeal,  the  Second  Circuit  held  the 
reasonableness  of  the  seizure  was  depen- 
dent on  a balancing  of  interests:  the  state’s 
interest  in  order,  security  and  treatment, 
and  Ahlers’  property  interest  in  retaining 
his  discs.  The  appellate  court  held  it  was 
not  unreasonable  to  seize  the  discs  to  ex- 
amine them  for  prohibited  sexually  explicit 
material,  and  the  fact  that  the  Center  had 
permitted  Ahlers  to  initially  receive  the 
discs  did  not  diminish  its  interest  in  assur- 
ing they  were  appropriate. 

The  Court  of  Appeals,  in  reaching  this 
conclusion,  recognized  that  involuntardy 
committed  persons  are  entitled  “to  more 
considerate  treatment  and  conditions  of 
confinement  than  convicted  criminals” 
(even  though,  in  practice,  civil  commitment 
facdities  are  often  prison-like).  Neverthe- 
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less,  the  state  has  an  interest  in  maintaining 
order,  security  and  treatment  of  people  who 
are  civilly  committed. 

Turning  to  Ahlers’  procedural  due 
process  claim,  the  Second  Circuit  found 
his  allegations  were  insufficient  to  support  a 
claim  that  the  Center’s  pre-deprivation  pro- 
cedures were  constitutionally  inadequate. 
The  appellate  court  held  the  Center’s  inter- 
est “in  quick  and  efficient  searches  mditates 
against  requiring  that  a detailed  explanation 
or  a written  receipt  be  given  at  the  time 
of  seizure.”  Nor  was  a written  policy  con- 
cerning such  seizures  necessary,  the  Court 
of  Appeals  said.  Further,  the  Court  wrote 
that  staff  needed  sufficient  time  to  screen 
the  discs,  and  Ahlers  had  failed  to  allege 
whether  post-deprivation  procedures  were 
available  to  him. 

The  Second  Circuit  also  noted  that  it 
had  not  articulated  a standard  to  analyze 
censorship  of  mail  in  the  civil  commit- 
ment context.  In  doing  so,  it  held  that  a 
“patient  must  show  regular  and  unjustifiable 
interference  with  incoming  legal  mail;  the 
actions  of  facility  staff  in  restricting  civilly 
committed  individuals’  access  to  legal  mail 
are  justified  if  they  advance  or  protect  the 
state’s  interest  in  security,  order,  or  treat- 
ment and  the  restrictions  imposed  are 
no  greater  than  necessary  to  advance  the 
governmental  interest  involved.” 

The  Court  of  Appeals  did  not  establish 
a standard  as  to  non-legal  mail  because 
Ahlers  had  not  alleged  that  the  interference 
with  his  non-legal  mail  was  “regular”  or 
“unjustifiable.”  Lastly,  the  Court  construed 
Ahlers’  complaint  as  one  seeking  damages 
and  held  the  defendants  were  entitled  to 
qualified  immunity  because  they  had  reason 
to  believe  they  were  not  violating  Ahlers’ 
rights. 

Accordingly,  the  district  court’s  order 
of  dismissal  was  affirmed.  See:  Ahlers  v. 
Rabinowitz,  684  F.3d  53  (2d  Cir.  2012), 
cert,  denied.  PI 

Prison  Legal  News 


500  Escape  from  Abu  Ghraib  and  Taji  Prisons  in  Iraq 

by  Christopher  Zoukis 


On  July  21,  2013,  military-style 
assaults  at  Iraq’s  notorious  Abu  Ghraib 
prison  and  another  prison  in  Taji  resulted 
in  the  escape  of  more  than  500  prisoners, 
including  an  unknown  number  of  al-Qaida 
members.  Many  of  the  prisoners  were  cap- 
tured or  killed  the  same  day,  said  Hakim 
al-Zamili,  an  Iraqi  lawmaker.  Authorities 
believe  an  attack  on  the  Taji  prison  was  a 
diversion  intended  to  facilitate  the  escape 
of  hundreds  of  prisoners  from  Abu  Ghraib, 
including  al-Qaida  leaders  who  had  been 
sentenced  to  death. 

Abuse  of  Iraqi  prisoners  at  the  hands  of 
U.S.  guards  at  Abu  Ghraib  became  a source 
of  international  outrage  after  photos  of  the 
maltreatment  became  public  in  2004.  The 
Abu  Ghraib  and  Taji  facilities  were  oper- 
ated by  American  military  personnel  until 
U.S.  troops  left  Iraq  in  December  2011. 
Since  then,  prison  escapes  have  been  com- 
mon. [See:  PLN,  Jan.  2013,  p.23]. 

One  year  prior  to  the  violent  July  2013 
jailbreak,  al-Qaida’s  Iraqi  arm,  known  as 
the  Islamic  State  of  Iraq  and  the  Levant, 
launched  a campaign  called  “Break  the 
Walls”  to  free  its  incarcerated  members. 

“The  first  priority  in  this  is  releasing 
Muslim  prisoners  everywhere,  and  chasing  and 
eliminating  judges  and  investigators  and  their 
guards,”  an  al-Qaida  audio  message  stated. 

The  coordinated  assault  began  when 
militants  attacked  the  Taji  prison  with 
mortar  rounds  and  explosives.  A suicide 
car  bomber  rammed  the  facility’s  main  gate 
and  another  suicide  bomber  blew  himself 
up  nearby,  starting  a two-hour  firelight  that 
involved  Army  helicopters  and  resulted  in 
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several  dozen  deaths.  The  number  of  Taji 
prisoners  who  escaped  is  unknown. 

Around  the  same  time,  a similar  attack 
targeted  Abu  Ghraib.  Insurgents  fired  doz- 
ens of  mortar  rounds  and  detonated  suicide 
and  car  bombs;  at  least  29  police  officers  and 
soldiers  were  reportedly  killed,  and  hundreds 
of  prisoners  escaped.  A senior  intelligence 
official  said  so  many  prisoners  were  able  to 


break  out  because  they  were  in  the  prison 
yard  for  a communal  meal  for  Ramadan,  the 
Islamic  holy  month.  Investigators  believe 
the  insurgents  had  inside  help,  according 
to  the  Interior  Ministry.  PT 

Sources:  www.correctionsone.com,  www. 
thenewstribune.com,  www.reuters.com,  www. 
rt.com 
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Illinois  DOC's  Failure  to 
Accommodate  Disabled  Prisoners 
States  Rehabilitation  Act  Claim 


IN  SEPARATE  DECISIONS,  THE  SEVENTH 

Circuit  Court  of  Appeals  reversed  the 
dismissal  of  two  lawsuits  filed  by  disabled 
state  prisoners,  finding  that  the  Illinois 
Department  of  Corrections  (IDOC) 
may  have  violated  their  rights  under  the 
Rehabilitation  Act  (RA),  while  skirting 
claims  raised  under  the  Americans  with 
Disabilities  Act. 

In  May  2010,  Phillip  E.  Jaros  was  sent 
to  the  Vandalia  Correctional  Center  ( VCC) 
to  serve  a two-year  sentence  for  driving  on 
a suspended  license. 

Medical  records  indicated  that  Jaros 
suffered  from  several  serious  physical  ail- 
ments, including  advanced  osteoarthritis 
and  vascular  necrosis  in  his  right  hip.  He 
required  a cane  to  walk,  and  walking  for 
more  than  a few  minutes  made  him  tired. 
He  suffered  chronic,  severe  pain  whether 
walking,  sitting,  standing  or  lying  down. 
Private  physicians  had  recommended  a hip 
replacement. 

VCC  was  not  compliant  with  the 
Americans  with  Disabilities  Act  (ADA), 
and  lacked  grab  bars  for  the  physically 
disabled  near  toilets  and  in  showers  and 
walkways.  Two  days  after  his  arrival  at 
VCC,  Jaros  told  Teanah  Harter,  a griev- 
ance coordinator,  that  he  required  such 
accommodations.  She  conceded  that  VCC 
was  not  ADA  compliant  but  told  Jaros  “to 
just  deal  with  it,”  because  the  prison’s  ad- 
ministrators “did  not  do”  medical  transfers. 
Harter  recommended  that  the  warden  deny 
a grievance  filed  by  Jaros  on  the  grounds 
that  he  could  not  be  transferred  as  he  had 
less  than  a year  left  to  serve. 

VCC’s  failure  to  accommodate  Jaros’ 
disability  caused  him  to  miss  some  meals 
because  he  could  not  walk  fast  enough  to 
the  cafeteria.  He  also  limited  himself  to  four 
showers  a month  out  of  fear  that  he  would 
fall.  Further,  he  alleged  he  was  not  approved 
for  work  release  due  to  a “medical  hold” 
placed  in  his  file  due  to  his  disability. 

Following  his  release,  Jaros  brought 
claims  under  the  RA,  ADA  and  Eighth 
Amendment.  The  suit  was  dismissed  at  the 
screening  stage  for  failure  to  state  a claim, 
and  he  appealed. 

The  Seventh  Circuit  held  that  the 


district  court  had  properly  dismissed  the 
Eighth  Amendment  claim  because  “the 
alleged  conditions  of  Jaros’s  confinement 
did  not  deprive  him  of  life’s  necessities.” 
The  Court  of  Appeals  then  turned  to  the 
RA  and  ADA  claims. 

The  ADA  claim  raised  a thorny  ques- 
tion of  sovereign  immunity.  As  Jaros  could 
have  only  one  recovery,  the  appellate  court 
said  it  would  dispense  with  that  claim  and 
instead  examine  his  RA  claim.  To  state 
an  RA  claim,  Jaros  only  needed  to  allege 
that  1)  he  is  a qualified  person,  2)  with  a 
disability,  and  3)  the  IDOC  had  denied 
him  access  to  a program  or  activity  due  to 
his  disability. 

The  Seventh  Circuit  wrote  that  a 
refusal  to  make  reasonable  accommoda- 
tions is  “tantamount  to  denying  access,” 
and  “although  the  Rehabilitation  Act  does 
not  expressly  require  accommodation,  ‘the 
Supreme  Court  has  located  a duty  to  ac- 
commodate in  the  statute  generally.’” 

The  Court  of  Appeals  found  Jaros’ dis- 
ability included  a limitation  on  one  or  more 
major  life  activities.  Incarceration  itself  is 
not  considered  a program  or  activity,  but 
the  meals  and  showers  made  available  to 
prisoners  are. Thus,  VCC’s  refusal  to  accom- 
modate Jaros  prevented  him  from  accessing 
meals  and  showers  on  the  same  basis  as 
other,  non-disabled  prisoners. 

The  appellate  court  said  the  IDOC  put 
Jaros  in  a “classic  Catch-22.”  It  would  not 
add  grab  bars  at  VCC  because  other  facili- 
ties accommodated  handicapped  prisoners, 
but  he  could  not  be  transferred  to  one  of 
those  other  facilities  because  he  had  less 
than  one  year  remaining  on  his  sentence. 
The  Seventh  Circuit  held  this  presented  a 
plausible  RA  claim;  it  also  held  that  Jaros 
stated  an  RA  claim  for  being  denied  work 
release  because  he  walked  with  a cane, 
despite  meeting  all  requirements  for  work 
release. 

Accordingly,  the  district  court’s  dis- 
missal of  the  ADA  and  Eighth  Amendment 
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claims  was  affirmed  and  the  case  remanded 
for  reinstatement  of  the  RA  claim.  The 
Court  of  Appeals  also  recommended  ap- 
pointment of  counsel.  See:  Jaros  v.  Illinois 
Department  of  Corrections,  684  F.3d  667 
(7th  Cir.  2012). 

Following  remand,  on  August  1, 2012 
the  district  court  ordered  service  on  the 
IDOC,  which  was  the  only  remaining  de- 
fendant in  the  case.  Counsel  was  appointed 
to  represent  Jaros.  The  IDOC  filed  a motion 
for  summary  judgment  on  January  4,2013, 
which  remains  pending.  See:  Jaros  v.  Illinois 
Department  of  Corrections , U.S.D.C.  (S.D. 
111.),  Case  No.  3:ll-cv-00168-JPG-PMF. 

In  a separate  ruling,  the  Seventh  Cir- 
cuit reversed  a district  court’s  dismissal  of  a 
wheelchair-bound  Illinois  prisoner’s  denial 
of  outdoor  exercise  claim. 

Prisoner  Marc  Norfleet  is  confined  to 
a wheelchair  due  to  an  unspecified  “nerve 
condition.”  He  filed  suit  alleging  that 
IDOC  officials  deprive  disabled  prison- 
ers of  outdoor  exercise  unless  at  least  nine 
other  disabled  prisoners  also  want  outdoor 
recreation.  He  claimed  that  due  to  this 
“quorum  requirement”  he  was  denied  out- 
door exercise  for  seven  consecutive  weeks, 
in  violation  of  the  Eighth  Amendment 
and  the  ADA.  The  district  court  dismissed 
his  suit  sua  sponte  before  the  defendants 
responded. 

The  Seventh  Circuit  reversed,  focusing 
exclusively  on  Norfleet’s  ADA  claim.  “The 
quorum  rule  seems  arbitrary, ’’the  appellate 
court  suggested/especially  since  recreation, 
including  aerobic  exercises  that  cannot  be 
performed  in  a cell ...  is  particularly  impor- 
tant to  the  health  of  a person  confined  to 
a wheelchair.” 

Noting  that  the  ADA  was  the  only 
statute  Norfleet  cited,  the  Court  of  Appeals 
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observed  that  the  ADA  “may  not  be  avail- 
able to  him,  because  it  is  an  open  question 
whether  state  officers  are  immune  from 
suits  under  that  Act,”  citing  United  States  v. 
Georgia,  546  U.S.  151  (2006)  [PLN, March 
2006,  p.14]. 

As  in  Jaros,  however,  the  Court  found 
that  “the  Rehabilitation  Act,  29  U.S.C. 
§§  701  et  seq.,  is  available  to  him,  and 
courts  are  supposed  to  analyze  a litigant’s 
claims  and  not  just  the  legal  theories  that 
he  propounds.”  As  such,  his  suit  had  been 
“dismissed  prematurely.” 

Norfleet’s  appellate  briefing  incor- 
porated by  reference  his  brief  seeking 
reconsideration  in  the  district  court,  which, 
the  Seventh  Circuit  observed,  is  forbidden 
and  commonly  fatal  to  an  appeal.  A close 
examination  of  Norfleet’s  briefing,  however, 
led  the  Court  of  Appeals  to  excuse  his  rules 
violation  because  it  was  a technical  viola- 
tion that  did  not  cause  harm  or  prevent 
substantial  compliance. 

The  appellate  court  also  excused  any 
pleading  deficiencies  under  Ashcroft  v.  Iqbal, 
556  U.S.  662  (2009)  [PLN, July 2009, p.18], 
finding  that  “as  a pro  se  (as  well  as  a prisoner 
and  thus  severely  limited  in  his  ability  to 
conduct  the  kind  of  precomplaint  investi- 
gation required  by  Iqbal),  the  plaintiff  has 
pleaded  enough  to  avert  dismissal.” 

The  case  was  remanded  to  the  district 
court  for  further  proceedings,  where  it  re- 
mains pending.  See:  Norfleet  v.  Walker,  684 
F.3d  688  (7th  Cir.  2012).  P 


Victim  Awareness 
■§>  Anger  Management 
<&  Addiction/Substance  Abuse 
<$>  Domestic  Violence 
Gang  Diversion 
<$>  Conflict  Resolution 
<§>  Parenting 

<§>  Non-violent  Communication 
<§>  Re-entry  in  Society 
<♦>  Living  With  Purpose 


f 


Prisoner  Assistance 
Scholastic  Service 
provides  educational 
materials  nationally  to 
prisoners  in  state  and 
federal  prisons  and  jails. 

Prisoners  who 
successfully  complete 
the  PASS  program 
earn  a degree  in 
Personal  Psychological 
Development  which 
can  be  used  as 
evidence  of 
rehabilitation  before 
parole  boards  and 
with  prison  officials. 

$500  for  the  entire 
course  of  study  and 
degree. 


10  MSB 
2 SEMESTERS 

Graded  study  - completed 
through  the  mail. 

1-888-670-727/ 

PASS  Program,  PO  BOX  2009,  San  Francisco,  CA,  94 1 26 


FOR  MORE  INFO 


www.passprogram.org 

pass@passprogram.org 


C 

L 


Law  Office  of 

timothy  c.  chiang-lin.  pllc 

Representing  Individuals 
Sexually  Abused  in  Washington 
State's  Foster  Care,  Group  Flome, 
City,  County  Jail  and  Prison 

2155  112th  Ave  NE 
Bellevue,  WA  98004 

tim@chiang-lin.com 


Do  you  have  diabetes? 

Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult. 
Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners,  by  Prisoners. 

Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health. 


ORDER  FORM 

Fill  out  the  information  below,  and 
send  this  order  form  to: 

Prison  Legal  News 
PO  Box  1151 
Lake  Worth,  FL  33460 

Name 


ID  number 


Facility 


Address 


City State  Zip 


SPLC  fipf  Southern  Poverty  Law  Center 


Handbook  made  possible  by  the  Southern  Poverty  Law  Center 


Prison  Legal  News 


39 


September  2013 


PLN  Resolves  Censorship  Suit  Against  Oregon 
County  Jail  for  $51,000  Plus  Fees  and  Costs 


In  August  2012,  Prison  Legal  News 
accepted  an  offer  of  judgment  made  by 
officials  in  Umatilla  County,  Oregon  to 
resolve  a First  Amendment  censorship  suit 
filed  against  the  county,  the  sheriff’s  office 
and  several  sheriff’s  employees. 

Approximately  two  months  earlier, 
PLN  had  filed  suit  in  federal  court  alleging 
that  the  Umatilla  County  Jail  had  “adopted 
and  implemented  written  mail  policies  and 
practices  that  unconstitutionally:  restrict 
correspondence  to  and  from  prisoners  to 
postcards  only;  prohibit  delivery  of  bulk 
mail  and  book  catalogs,  newspapers,  and 
magazines  to  prisoners;  prohibit  delivery  of 
books  that  have  not  been  pre-approved  by 
the  government;  and  do  not  afford  adequate 
due  process.” 

Specifically,  PLN  claimed  that  from 
November  2010  to  at  least  October  2011, 
the  Umatilla  County  Jail  rejected  numer- 
ous publications  that  PLN  had  sent  to 
prisoners,  including  paperback  books  (e.g., 
the  Prisoner  Diabetes  Handbook),  book 
brochures,  copies  of  PLN’s  monthly  pub- 
lication, subscription  forms  and  renewal 
letters,  pursuant  to  the  jail’s  mail  policy. 

That  policy,  adopted  in  February 
2010,  restricted  prisoner  correspondence 
to  postcards  only  and  specified  that  “No 
newspapers  or  magazines  shall  be  permit- 
ted.” The  jail  also  refused  to  deliver  bulk 
mail  addressed  to  prisoners,  and  required 
prisoners  to  obtain  “prior  approval”  before 
receiving  books  sent  from  publishers. 

PLN  alleged  that  this  censorship  inter- 
fered with  its  protected  free  speech  rights 
under  the  First  Amendment,  and  also  vio- 
lated PLN’s  due  process  rights  because  the 
jail  had  “failed  to  provide  sufficient  notice 
to  PLN  of  the  reason”  for  the  rejection  of 
its  publications  and  correspondence. 

PLN  sought  declaratory  and  injunctive 
relief,  plus  monetary  damages  - nominal, 
compensatory  and  punitive  - and  attorney 
fees  and  costs. 

Umatilla  County  made  an  offer  of 
judgment  in  the  amount  of  $51,000  plus 
costs  and  attorney  fees  less  than  two  months 
after  the  lawsuit  was  filed.  PLN  accepted 
the  offer  upon  determining  that  the  jail  had 
already  “abandoned  most  of  the  challenged 
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by  Alex  Friedmann 

policies  and  practices,”  and  the  district  court 
entered  judgment  against  the  county  on 
October  17, 2012. 

The  court  subsequently  awarded  attor- 
ney fees  and  costs  to  PLN  in  the  amounts 
of  $31,983.80  and  $799.89,  respectively,  on 
May  16, 2013. 

PLN  was  represented  by  in-house 
counsel  Lance  Weber  and  Alissa  Hull, 
attorneys  Jesse  Wing  and  Katherine 
Chamberlain  with  the  Seattle  law  firm  of 
MacDonald  Hoague  & Bayless,  and  Marc 


The  Seventh  Circuit  Court  of 
Appeals  has  reversed  a district  court’s 
dismissal  of  an  Indiana  prisoner’s  lawsuit 
as  being  time-barred. 

In  January  2008,  Pendleton  Correc- 
tional Facility  prisoner  Danny  R.  Richards 
began  complaining  of  abdominal  pain  and 
blood  in  his  stool.  Prison  doctors  dismissed 
his  complaints,  saying  he  was  fine.  They 
were  wrong. 

When  Richards  was  finally  sent  to  a 
specialist  nine  months  later,  he  was  diag- 
nosed with  ulcerative  colitis.  “By  then,” 
however,  “it  was  too  late  to  do  anything  but 
excise  the  colon  and  attempt  some  pallia- 
tion.” Richards  underwent  three  surgeries 
to  remove  his  colon  and  construct  an  ileo- 
anal pouch. 

He  filed  suit  in  federal  court  in 
December  2010,  alleging  that  prison  of- 
ficials had  been  deliberately  indifferent  to 
his  serious  medical  needs  in  violation  of 
the  Eighth  Amendment.  The  defendants 
moved  to  dismiss  pursuant  to  Fed.R.Civ.P. 

12(b)(6). 

Finding  that  Richards’  claim  had  ac- 
crued no  later  than  October  2008,  the 
district  court  dismissed  his  suit  because  it 
was  filed  after  the  expiration  of  the  two- 
year  statute  of  limitations  based  upon  state 
law. 

Richards  appealed  and  the  Seventh 
Circuit  reversed  on  August  9, 2012,  finding 

40 


D.  Blackman  with  the  Portland  firm  of 
Ransom  Blackman  LLP.  See:  Prison  Legal 
News  v.  Umatilla  County , U.S.D.C.  (D. 
Ore.),  Case  No.  l:12-cv-01101-SU. 

PLN  had  filed  an  unrelated  but  similar 
lawsuit  in  January  2012  alleging  unconsti- 
tutional censorship  due  to  a postcard-only 
policy  at  the  jail  in  Columbia  County,  Or- 
egon. That  suit  resulted  in  a federal  district 
court  holding  on  April  24,  2013  that  the 
jail’s  postcard-only  policy  was  unconstitu- 
tional. [See:  PZ2V,  June  2013,  p.42] . FJ 


that  Indiana  law  provides  a tolling  provision 
for  people  who  are  physically  incapacitated, 
which  “prevents  tortfeasors  from  escaping 
liability  by  injuring  victims  so  badly  they 
cannot  sue  in  time.”  Conveniently,  the  de- 
fendants “seem[ed]  to  be  unaware”  of  the 
state  law  tolling  provision. 

The  appellate  court  held  that  Richards 
had  alleged  sufficient  facts  to  avail  himself 
of  the  tolling  provision  when  he  claimed 
“that  the  surgeries  disabled  him  for  ex- 
tended periods,  that  when  he  was  out  of  the 
hospital  he  was  in  constant  pain  and  unable 
to  walk,  and  that  he  filed  suit  as  soon  as  he 
could  muster  the  concentration  and  energy 
to  do  so.”  While  those  allegations  “may  or 
may  not  be  true  ...  they  are  plausible  - and 
no  more  is  required  of  a pleading.” 

In  fact,  that  was  more  than  Richards 
was  required  to  allege  when  defending 
against  a Rule  12(b)(6)  motion.  “Judges 
should  respect  the  norm  that  complaints 
need  not  anticipate  or  meet  potential  af- 
firmative defenses,”  the  Seventh  Circuit 
wrote.  A Rule  12(b)(6)  motion  to  dismiss 
tests  the  legal  sufficiency  of  the  complaint, 
not  whether  an  affirmative  defense  may 
exist  or  prevail.  Since  Richards’  complaint 
stated  a claim  upon  which  relief  may 
be  granted,  the  Court  of  Appeals  held 
“[i]t  could  not  properly  be  dismissed  under 
Rule  12(b)(6).” 

The  Seventh  Circuit  was  unimpressed 
Prison  Legal  News 


Seventh  Circuit:  Indiana  Tolling 
Provision  May  Excuse  Time-Barred  Suit; 
Rule  12(b)(6)  Dismissal  Improper 


with  the  district  court’s  single-sentence 
declaration,  upon  dismissing  the  suit,  that 
“Richards’  explanations  for  the  delay  [in 
filing  his  complaint]  are  unpersuasive.” 

“That’s  it.  No  other  analysis,”  the  Court 
of  Appeals  observed.  The  district  court 
“did  not  identify  a legal  obstacle  to  the 
suit;  the  judge  just  deemed  the  allegations 
‘unpersuasive.’  But  a judge  cannot  reject  a 
complaint’s  plausible  allegations  by  calling 
them  ‘unpersuasive.’  Only  a trier  of  fact  can 
do  that,  after  a trial.” 

The  appellate  court  explained  that 
“Once  Richards  has  had  an  opportunity 
to  produce  evidence  material  to  the  tolling 
question,  its  sufficiency  under  Indiana  law 
can  be  tested  by  a motion  for  summary 
judgment.”  Before  that  happens,  the  Sev- 
enth Circuit  cautioned,  “the  district  court 
should  consider  carefully  whether  to  assist 
Richards  in  finding  a lawyer  who  can  mus- 
ter the  facts  and,  if  necessary,  secure  medical 
experts. ’’The  case  was  accordingly  reversed 
and  remanded.  See:  Richards  v.  Mitcheff,  696 
F.3d  635  (7th  Cir.  2012). 

Following  remand,  the  district  court 
granted  summary  judgment  to  the  de- 
fendants on  June  25,  2013,  finding  that 


Richards’  suit  was  barred  by  the  statute 
of  limitations.  Although  Richards  had 
argued  that  “the  time  to  file  his  complaint 
was  tolled  while  he  was  physically  unable 
to  sue  despite  the  exercise  of  reasonable 
diligence,”  the  court  held  the  burden  was 
on  Richards  to  show  he  met  the  require- 
ments for  tolling. 

The  district  court  noted  that  “Indiana 
does  not  recognize  incarceration  as  a legal 
disability  precluding  plaintifFs’  ability  to 
bring  suit,”  and  thus  the  mere  fact  of  Rich- 
ards’incarceration  was  insufficient.  Further, 
because  Richards  was  able  to  draft  letters 
and  submit  health  care  request  forms  during 
the  time  he  was  suffering  medical  problems, 
the  court  found  he  was  “not  excused  for 
failing  to  comply  with  the  two-year  stat- 
ute of  limitations  for  reasons  of  [physical] 
incapacity.” 

The  district  court  concluded  that 
“Richards,  like  many  victims  of  malpractice, 
are  required  to  ‘engage  in  litigation  while 
battling  their  medical  condition,  fatal  or 
not.  That  is  a decision  the  legislature  has 
made.’”  See:  Richards  v.  Mitcheff,  U.S.D.C. 
(S.D.  Ind.),  Case  No.  l:10-cv-01583-SEB- 
MJD.H 
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After  Ten  Years,  FCC  Votes  for  Prison  Phone  Reforms! 


On  August  9,  2013,  Federal  Com- 
munications  Commission  (FCC) 
Chairwoman  Mignon  Clyburn  presided 
over  a historic  vote  by  the  Commission  to 
reform  the  prison  phone  industry,  and  while 
doing  so  publicly  acknowledged  family 
members  and  prisoners’ rights  organizations 
that  had  influenced  the  FCC  to  finally  make 
the  “Wright”  decision. 

Thirteen  years  ago,  the  Center  for 
Constitutional  Rights  co-counseled  with 
the  D.C.  Prisoners’  Legal  Services  Project 
and  several  other  attorneys  to  file  a lawsuit, 
Wright  v.  Corrections  Corporation  of  America, 
U.S.D.C.  (D.  DC),  Case  No.  l:00-cv-00293 
-GK,  challenging  an  exclusive  prison  phone 
contract  that  resulted  in  high  phone  rates. 
The  district  court  referred  the  case  to  the 
FCC,  and  an  initial  petition  for  rulemaking, 
called  the  “Wright  petition,”  was  filed  in 
2003  by  lawyers  from  the  D.C.  Prisoners’ 
Legal  Services  Project  and  attorneys  Steve 
Seliger  and  Frank  Krogh.  An  alternative 
petition  for  rulemaking  was  submitted  in 
2007,  seeking  to  cap  prison  phone  rates  at 
1.20/minute  for  debit  calls  and  $.25/minute 
for  collect  calls.  Attorney  Lee  Petro  with 
the  law  firm  of  Drinker  Biddle  joined  the 
case  in  2009. 

The  lawsuit  and  subsequent  FCC 
petition  resulted  after  Martha  Wright,  an 
87-year-old  blind  grandmother  who  lives  in 
the  District  of  Columbia,  sought  to  lower 
the  exorbitant  cost  of  prison  phone  calls. 
Her  grandson,  Ulandis  Forte,  was  serving 
a 20-year  sentence  and  the  primary  way 
she  stayed  in  touch  with  him  during  his 
incarceration  was  by  phone. 

What  Mrs.  Wright  did  not  know  at  the 
time  was  that  the  prison  phone  industry  is 
part  of  a small  but  lucrative  market,  mostly 
unregulated  and  dominated  by  compa- 
nies with  ties  to  such  corporate  giants  as 
Goldman  Sachs  and  private  equity  firms. 
Interstate  (long  distance)  prison  phone 
rates  range  up  to  117.30  for  a 15-minute 
call  - based  on  a $3.95  connection  fee  and 
per-minute  charges  of  $.89.  A one-hour 
call  once  a week  can  cost  over  $270  per 
month.  Mrs.  Wright  faced  having  to  choose 
between  paying  for  her  own  medications 
or  having  regular  Sunday  calls  with  her 
grandson. 

As  a result  of  the  financial  burden 


by  David  Ganim 

unfairly  placed  on  prisoners’ families  due  to 
the  high  cost  of  prison  phone  calls  - in  large 
part  due  to  “commission”  kickbacks  paid  by 
prison  telecom  companies  to  contracting 
government  agencies  - the  national  Prison 
Phone  Justice  Campaign  was  founded  in 
2011  by  Prison  Legal  News,  the  Center 
for  Media  Justice/Media  Action  Grass- 
roots Network  (MAG-Net)  and  Working 
Narratives. 

PLN  has  reported  extensively  on  the 
Wright  petition  and  prison  phone-related 
issues  [see,  e.g.,  PLN,  Aug.  2013,  p.26;  July 
2013,  p.  34;  Feb.  2013 , p.46;  Dec.  2012,  p.44; 
Nov.  2012,  p.20],  and  PLN’s  April  2011 
cover  story  provided  an  in-depth  examina- 
tion of  the  prison  phone  industry,  including 
a state-by-state  assessment  of  phone  rates 
and  commissions.  PLN  submitted  eight 
comments  to  the  FCC  and  argued  for  a 
rate  cap  of  $.05/minute  for  all  categories 
of  prison  phone  calls  with  no  additional 
charges. 

The  Prison  Phone  Justice  Campaign, 
which  grew  to  include  55  supporting  or- 
ganizations and  thousands  of  individual 
members,  coordinated  letter- writing  actions 
involving  prisoners  and  their  families,  and 
collected  signatures  on  petitions  submit- 
ted to  the  FCC.  The  Congressional  Black 
Caucus,  several  state  and  federal  lawmakers, 
and  some  state  regulatory  commissioners 
also  voiced  their  support. 

While  prison  phone  companies  argued 
that  lowering  phone  rates  and  ending  the 
commission  kickbacks  would  compromise 
security  in  correctional  facilities,  eight  states 
- California,  Michigan,  Missouri,  N ebraska, 
New  Mexico,  New  York,  Rhode  Island  and 
South  Carolina  - had  eliminated  commis- 
sions, with  a corresponding  decrease  in 
prison  phone  rates. Thus,  advocates  had  “real 
world”  examples  of  how  reducing  prison 
phone  rates  by  ending  commission  kick- 
backs would  not  adversely  affect  security. 

“Those  eight  states  have  completely 
done  away  with  commissions  from  prison 
phone  calls,  and  no  one  is  arguing  that  the 
prisons  are  less  safe  because  of  it,”  noted 
Paul  Wright,  editor  of  Prison  Legal  News 
and  executive  director  of  the  Human  Rights 
Defense  Center,  PLN’s  parent  organization. 
“Basically,  the  high  cost  of  prison  phone 
calls  is  a regressive  tax  that  falls  on  the 


backs  and  wallets  of  our  most  vulnerable 
citizens,”  he  continued.  “The  fundamental 
right  of  prisoners  to  communicate  with 
their  loved  ones  is  being  monetized  by  the 
government  and  its  corporate  allies.  Just 
because  someone  is  in  prison  does  not  mean 
the  government  has  a right  to  price-gouge 
them  and  their  families.” 

Quoting  statistics  compiled  by  Prison 
Legal  News  and  recognizing  the  Campaign 
for  Prison  Phone  Justice,  Chairwoman 
Clyburn  also  reminded  the  FCC  Commis- 
sioners that  2.7  million  children  have  an 
incarcerated  parent.  “Studies  have  shown 
that  having  meaningful  contact  beyond 
prison  walls  can  make  a real  difference  in 
maintaining  community  ties,  promoting 
rehabilitation,  and  reducing  recidivism,” 
she  added. 

The  FCC  Commissioners  voted  2 to  1 
to  reform  the  prison  phone  industry.  Com- 
missioner Ajit  Pai,  appointed  last  year  by 
President  Obama,  cast  the  dissenting  vote. 
Although  the  final  order  has  not  yet  been 
released,  it  will  reportedly  include  the  fol- 
lowing provisions: 

1.  All  interstate  prison  phone  rates, 
including  ancillary  charges,  must  be  based 
on  the  actual  cost  of  providing  phone  ser- 
vices, including  necessary  security  features; 
commission  payments  by  prison  phone 
companies  “may  not  be  included  in  any 
interstate  rate  or  charge.” 

2.  Interstate  prison  phone  calls  will 
have  an  interim  rate  cap  of  $.21/minute  for 
debit  and  pre-paid  calls  and  $.25/minute 
for  collect  calls,  which  will  dramatically 
decrease  the  cost  of  long  distance  prison 
phone  calls  in  most  states.  This  creates 
a cap  of  $3.15  for  a 15-minute  debit  or 
prepaid  call,  and  $3.75  for  a 15-minute 
collect  call. 

3.  Rates  up  to  $. 12/minute  for  debit 
and  prepaid  interstate  calls  ($1.80  for  a 15- 
minute  call)  and  $.14/minute  for  interstate 
collect  calls  ($2.10  for  a 15-minute  call)  will 
be  considered  by  the  FCC  to  be  just,  rea- 
sonable and  cost-based,  and  are  designated 
“safe-harbor”  rates. 

4.  Prisoners  and  their  family  members 
who  have  hearing  or  speech  disabilities  and 
use  Telecommunications  Relay  Services 
may  not  be  charged  higher  phone  rates. 

5.  There  will  be  mandatory  data  collec- 
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tion  and  an  annual  certification  requirement, 
plus  enforcement  provisions  to  ensure  com- 
pliance with  the  FCC’s  order. 

6. The  FCC  will  seek  public  comments 
on  related  issues,  including  prison  phone 
rates  and  practices  for  intrastate  calls  (calls 
within  a state),  fostering  competition  to 
reduce  the  cost  of  prison  phone  calls,  and 
addressing  the  needs  of  prisoners  who  are 
deaf  or  hard  of  hearing. 

The  FCC’s  unprecedented  order 
reforming  the  prison  phone  industry 
impacted  the  lives  of  so  many  people  - in- 
cluding 2.2  million  prisoners  nationwide 
and  their  family  members  - that  it  gener- 
ated extensive  coverage  by  the  mainstream 
media.  For  example,  Prison  Legal  News  was 
mentioned  in  news  reports  about  the  FCC’s 
action  in  the  Los  Angeles  Times,  Washington 
Post,  USA  Today,  Rolling  Stone  and  several 
prominent  Washington,  D.C.  blogs. 

The  FCC’s  order  will  not  go  into  ef- 
fect immediately;  rather,  it  must  first  be 
published  in  the  Federal  Register  and  then 
will  become  effective  90  days  later,  accord- 
ing to  the  Associated  Press.  Further,  during 
that  time  period  prison  phone  companies  or 
corrections  officials  may  challenge  the  order 
in  court,  which  would  delay  implementation 
of  the  reforms. 

The  decade-long  struggle  to  obtain 
justice  for  people  impacted  by  exorbitant 
prison  phone  rates  has  been  hard  fought.  In 
addition  to  the  Campaign  for  Prison  Phone 
Justice,  many  others  contributed  to  this 
important  victory  - especially  the  attorneys 
who  represented  Mrs.  Wright  in  her  peti- 
tion before  the  FCC,  including  Lee  Petro, 
Deborah  Golden  and  Phil  Fornaci. 

Mel  Motel,  PLN’s  Prison  Phone  Justice 
Coordinator,  played  a pivotal  role  in  gather- 
ing the  comprehensive  data  relied  upon  by 


the  FCC  and  many  of  the  organizations 
that  submitted  comments  concerning  the 
Wright  petition.  PLN  contributing  writer 
John  Dannenberg  authored  PLN’s  April 
2011  cover  story  on  the  prison  phone  in- 
dustry, which  was  the  catalyst  for  founding 
the  Campaign  for  Prison  Phone  Justice. 
PLN  editor  Paul  Wright  and  managing 
editor  Alex  Friedmann  both  made  trips 
to  Washington,  D.C.  to  educate  the  FCC 
about  prison  phone-related  issues  and  press 
for  much-needed  reforms. 

Additionally,  Nick  Szuberla  and  Paul 
VanDeCarr  at  Working  Narratives  de- 
signed the  Campaign  for  Prison  Phone 
Justice’s  website  on  the  Nation  Inside  plat- 
form as  a means  to  organize  and  mobilize 
people  to  take  action.  At  the  Center  for 
Media  Justice/MAG-Net,  amalia  deloney, 
Malkia  Cyril,  Steven  Renderos  and  Betty 
Yu  used  their  invaluable  knowledge  of  the 
FCC  regulatory  process  to  guide  and  shape 
the  campaign. 

Numerous  other  organizations  were 
actively  involved  in  advocating  for  prison 
phone  reforms,  including  Prison  Fellowship, 
the  Prison  Policy  Initiative,  Prison  Phone 
Rates  Collaborative,  HEARD,  Color  of 
Change,  Sum  of  Us,  the  United  Church 
of  Christ’s  Office  of  Communication,  Na- 
tional CURE  and  the  Equitable  Telephone 
Charges  (eTc)  Campaign,  directed  by  Kay 
Perry  of  Michigan  CURE. 

“Finally,  after  10  years,  the  FCC  has 
decided  to  give  that  constituency  which  has 
no  political  voice  relief,”  said  PLN  manag- 
ing editor  Alex  Friedmann.  “Rather  than 
being  the  end  of  a very  lengthy  decade-long 
campaign, ”he  added, “it’s  the  beginning  of  a 
longer  struggle  to  ensure  additional  reforms 
of  the  prison  phone  industry.” 

Now  that  the  FCC  has  taken  ac- 


tion to  address  the  high  costs  of  prison 
telephone  calls,  including  imposing  caps 
on  interstate  phone  rates,  the  real  work 
begins:  Ensuring  that  the  FCC’s  order  is 
implemented  and  enforced,  and  extending 
similar  reforms  and  rate  caps  to  intrastate 
prison  phone  calls. 

Sources:  www.fcc.gov,  www.prisonphone- 
justice.org,  www.phonejustice.org.  Associated 
Press,  www.rollingstone.com,  http://etccam- 
paign.com,  www.ccrjustice.org 
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First  Circuit:  Rejection  of  Settlement  Offer  Does 
Not  Justify  Defendants'  Attorney  Fee  Award 


On  September  7,  2012,  the  First 
Circuit  Court  of  Appeals  vacated  a 
$59,787.50  attorney  fee  award  to  the  de- 
fendants in  a 42  U.S.C.  § 1983  complaint, 
finding  that  the  plaintifFs’  rejection  of  a 
settlement  offer  did  not  render  their  claims 
unreasonable. 

Three  former  employees  of  the  Com- 
monwealth of  Puerto  Rico  filed  suit  in 
federal  court  in  2006,  alleging  that  they 
were  subjected  to  political  discrimination 
in  violation  of  the  U.S.  Constitution  and 
the  laws  and  Constitution  of  Puerto  Rico. 
The  plaintiffs  sued  three  direct  supervisors, 
Mayor  Jaime  H.  Barlucea-Maldonado  and 
the  Municipality  of  Adjuntas  for  damages 
and  declaratory  and  injunctive  relief. 

After  some  individual  capacity  claims 
were  dismissed,  the  district  court  granted 
the  supervisory  defendants’  motion  for 
summary  judgment,  but  denied  the  Mayor’s 
and  municipality’s  motions. 

On  January  19,  2010,  the  first  day  of 
trial,  the  municipality  and  Mayor  offered 
to  enter  into  settlement  negotiations. Those 
negotiations  ultimately  failed  and  the  case 
proceeded  to  trial.  On  January  27,  2010, 
the  jury  returned  a verdict  in  favor  of  the 
remaining  defendants. 

The  municipality  then  moved  for  an 
attorney  fee  award  pursuant  to  42  U.S.C.  § 
1988(b),  claiming  that  the  plaintiffs’ claims 
were  “totally  unfounded”  and  “frivolous.” 
The  district  court  held  that  the  claims 
against  the  Mayor  and  municipality  were 
not  frivolous  or  unreasonable  under  Sul- 
livan v.  Sch.  Bd.,  773  F.2d  1182  (11th  Cir. 
1985).  Nevertheless,  the  court  awarded 
attorney  fees  of  $59,787.50,  apparently 
finding  that  once  the  plaintiffs  had  refused 
“to  accept  what  the  district  court  charac- 
terized as  a ‘sound  settlement  offer,”’  the 
plaintiffs’  claims  “became  unreasonable.” 

On  appeal,  the  First  Circuit  noted  that 
“Parties  to  civil  litigation  are  generally  re- 
sponsible for  their  own  attorney’s  fees  under 
the  so-called  American  Rule.’  Flowever, 
‘[f]or  private  actions  brought  under  42 
U.S.C.  § 1983  and  other  specified  measures 
designed  to  secure  civil  rights,  Congress 
established  an  exception’”  with  respect  to 
claims  that  are  “frivolous,  unreasonable, 
or  without  foundation,  even  though  not 
brought  in  subjective  bad  faith.” 


The  appellate  court  held,  “The  mere  fail- 
ure to  accept  even  a ‘sound  settlement  offer’ 
does  not  convert  a reasonable  claim  into  a 
frivolous  one.  Neither  the  municipality  nor 
the  district  court  explained  why  the  reason- 
able claims  ...  had  become  unreasonable  or 
groundless  by  the  time  trial  approached.” 
Therefore,  the  Court  of  Appeals  concluded 
that  the  defendants’ attorney  fee  award  “con- 
stituted ‘a  clear  error  of  judgment.’” 

The  district  court’s  order  was  vacated 
and  the  case  remanded  for  a determination 


On  September  7,  2012,  the  Pennsyl- 
vAnia  Supreme  Court  held  that  a lower 
court  had  incorrectly  reversed  a probation 
revocation  that  was  premised  on  the  viola- 
tion of  a probation  condition  imposed  by  the 
Pennsylvania  Board  of  Probation  and  Parole 
(Board),  rather  than  by  the  trial  court. 

Robert  C.  Elliott,  Jr.  was  convicted  of 
child  sex  offenses  and  sentenced  to  prison 
followed  by  a 5-year  term  of  probation. 
He  was  also  adjudicated  a Sexually  Vio- 
lent Predator  under  Megan’s  Law.  While 
incarcerated,  Elliott  was  turned  down  for 
parole  four  times  for  failing  to  complete  a 
sex  offender  treatment  program.  Following 
his  release  after  serving  his  entire  sentence, 
he  met  with  Board  officials  who  notified 
him  of  his  probation  conditions. 

Several  weeks  later  Elliott  was  ob- 
served watching  young  children  in  a park. 
He  later  “admitted  that  he  regularly  went 
to  the  park  to  watch  the  children  and  that 
he  was  sexually  aroused  by  the  girl  in  the 
red  bathing  suit,”  though  he  never  had  any 
contact  or  direct  interaction  with  the  chil- 
dren. His  probation  was  revoked  and  he  was 
sentenced  to  5 to  10  years  in  prison. 

Elliott  appealed,  arguing  that  the 
revocation  could  not  stand  because  the 
conditions  of  his  probation,  which  included 
a provision  prohibiting  him  from  entering 
or  loitering  “within  1,000  feet  of  areas 
where  the  primary  activity  at  such  loca- 
tions involve  persons  under  the  age  of  18,” 
had  been  set  by  the  Board.  Only  a judge, 
he  argued,  had  authority  to  impose  the 
terms  and  conditions  of  his  probation.  The 


of  any  attorney  fee  award  applicable  to  two 
of  the  plaintiffs’ claims  that  the  First  Circuit 
found  were  frivolous  or  unreasonable  at  the 
time  the  complaint  was  filed.  See:  Torres- 
Santiago  v.  Municipality  of  Adjuntas,  693 
F.3d  230  (1st  Cir.  2012). 

This  ruling  may  be  useful  for  prisoners 
who  refuse  to  accept  the  often  extremely 
low  settlements  offered  by  corrections  of- 
ficials, then  subsequently  lose  their  case 
and  face  a motion  for  an  award  of  the 
defendants’  attorney  fees. 


Superior  Court  reversed  the  revocation  on 
appeal,  and  the  state  sought  review. 

The  Pennsylvania  Supreme  Court 
agreed  “that  the  Board  and  its  agents  can- 
not impose  any  condition  of  supervision 
it  wishes,  carte  blanche ,”  because  doing  so 
“would,  of  course,  interfere  with  the  court’s 
well-established  sentencing  authority.”  As 
such,  the  Court  held  that  Megan’s  Law  does 
not  give  “the  Board  independent  authority 
to  impose  any  condition  of  supervision  it 
wishes  upon  a probationer  subject  to  sex 
offender  provisions  merely  because  of  his 
status  as  a sex  offender.” 

Nevertheless,  the  Supreme  Court  held 
that  a trial  court  may  impose  generalized 
probation  conditions  and  the  Board  “may 
impose  conditions  of  supervision  that  are 
germane  to,  elaborate  on,  or  interpret  any 
conditions  of  probation  that  are  imposed  by 
the  trial  court, ’’provided  that  “those  super- 
vision conditions  are  in  furtherance  of  the 
trial  court’s  conditions  of  probation.” 

In  Elliott’s  case,  the  Supreme  Court 
wrote,  “what  apparently  occurred  here  is  that 
the  Board  felt  it  necessary  to  expound  upon 
the  trial  court’s  no  contact  order.”  As  such, 
the  Board  did  not  exceed  its  legal  authority 
and  the  Superior  Court  erred  in  concluding 
otherwise.  Since  the  Superior  Court  had  not 
addressed  Elliott’s  separate  argument  that 
there  was  insufficient  evidence  to  support  his 
probation  revocation,  the  case  was  reversed 
and  remanded  for  the  Superior  Court  to 
examine  the  sufficiency  of  the  evidence.  See: 
Commonwealth  of  Pennsylvania  v.  Elliott,  50 
A.3d  1284  (Pa.  2012). 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 


$35 

(on  sale 
until  2014) 


The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arrived!  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 
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Seventh  Circuit  Retires "De  Minimis"  Standard 
for  Use  of  Physical  Force 


The  Seventh  Circuit  Court  of 
Appeals  has  reversed  a district  court’s 
application  of  a “de  minimis  harm”  standard 
in  dismissing  a Wisconsin  detainee’s  claim 
that  he  was  sexually  groped. 

In  April  2008,  James  Washington,  Jr. 
was  a pretrial  detainee  at  a Wisconsin  jail 
when  a guard,  John  P.  Hively,  allegedly 
fondled  his  “testicles  and  penis  through 
[his]  clothing”  during  a pat  down,  “then 
while  strip  searching  him  fondled  his  nude 
testicles  for  two  or  three  seconds.”  Wash- 
ington filed  a federal  lawsuit  against  Hively, 
who  denied  the  allegations. 

The  district  court  granted  Hively ’s 
motion  for  summary  judgment.  The  court 
correctly  recognized  that  it  could  not  resolve 
the  factual  disputes  on  summaryjudgment. 
However,  even  presuming  “that  the  de- 
fendant grabbed  the  plaintiff’s  genitals  in 
a way  that  was  not  related  to  penological 
interests,”  the  district  court  found  Hively 
was  entitled  to  summaryjudgment  because 
Washington  “presented  evidence  of  only  de 
minimis  injury”  and  had  “suffered  at  most 
an  assault  and  battery.” 

Washington  appealed  and  the  Seventh 
Circuit  reversed,  finding  that  “the  judge’s 
references  to  ‘de  minimis  injury’  and  ‘as- 
sault and  battery’  inappropriately  invoked 
excessive  force  cases,”  which  hold  “that  ‘de 
minimis  uses  of  force  are  non-actionable.’” 

The  Court  of  Appeals  found  that  “an 
unwanted  touching  of  a person’s  private 
parts,  intended  to  humiliate  the  victim  or 
gratify  the  assailant’s  sexual  desires,  can 
violate  a prisoner’s  constitutional  rights 
whether  or  not  the  ‘force’  exerted  by  the 
assailant  is  significant.” 

As  such,  the  appellate  court  held  “it 
is  therefore  time  that  the  formula  of  ‘de 
minimis  uses  of  physical  force’ was  retired, 
as  we  suggested  recently  in  Guitron  v.  Paul, 
675  F.3d  1044, 1046  (7th  Cir.  2012).” 

In  Guitron,  the  court  wrote  that  “Cus- 
todians must  be  able  to  handle,  sometimes 
manhandle,  their  charges,  if  a building 
crammed  with  disgruntled  people  who 
disdain  authority  (that’s  how  the  prisoners 
came  to  be  there,  after  all)  is  to  be  man- 
ageable. When  a physical  injury  occurs  as 
the  result  of  force  applied  in  the  course  of 
prison  operations,  as  happened  to  Guitron, 
the  courts  should  approach  the  matter  as 


Whitley  [v.  Albers,  475  U.S.  312, 106  S.  Ct. 
1078  (1986)]  and  Hudson  v.  McMillian 
[503  U.S.  1, 112  S.  Ct.  995  (1992)]  direct, 
rather  than  trying  to  classify  injuries  as  de 
minimis.” 

In  Washington’s  case,  the  Seventh  Cir- 
cuit observed  that  “Sexual  offenses  forcible 
or  not  are  unlikely  to  cause  so  little  harm  as 
to  be  adjudged  de  minimis,  that  is,  too  triv- 
ial to  justify  the  provision  of  a legal  remedy. 
They  tend  rather  to  cause  significant  distress 


On  September  13,  2012,  the  Wash- 
ington  Court  of  Appeals,  Division 
Three,  instructed  a lower  court  to  clarify  a 
sex  offender’s  length  of  community  custody, 
correct  his  registration  requirement,  revise 
prohibitions  regarding  dating  relationships 
and  strike  conditions  related  to  Internet 
use,  mental  health  treatment  and  substance 
abuse  treatment. 

Jerry  D.  Sheehan  was  convicted  of 
molesting  his  12-year-old  step-daughter 
and  sentenced  to  22  years  in  prison  followed 
by  13  years  of  community  custody.  The 
trial  court  also  imposed  post-release  crime- 
related  conditions,  including  prohibiting 
Sheehan  from  dating  or  forming  relation- 
ships without  prior  approval  and  from 
possessing  pornography.  The  court  further 
ordered  Sheehan  to  participate  in  mental 
health  and  substance  abuse  treatment  and 
placed  restrictions  on  his  Internet  usage. 

Pursuant  to  RCW  9.94A.701(9),  if  an 
offender’s  standard  range  of  confinement, 
combined  with  community  custody,  exceeds 
the  statutory  maximum  sentence,  the  com- 
munity custody  period  shall  be  reduced. 
When  “a  sentence  of  confinement  and  com- 
munity custody  could  possibly  exceed  the 
statutory  maximum  for  the  crime,  the  appro- 
priate remedy  is  to  remand  to  the  trial  court 
to  amend  the  judgment  and  sentence.” 

The  Court  of  Appeals  held  that  “While 
Mr.  Sheehan’s  total  term  of  confinement 
and  community  custody  does  not  exceed  the 
statutory  maximum  for  the  combined  of- 
fenses ...  the  judgment  and  sentence  should 


and  often  lasting  psychological  harm.” 

While  the  Court  of  Appeals  noted  that 
Washington  could  not  obtain  compensa- 
tory damages  if  he  proved  his  claim  against 
Hively  due  to  42  U.S.C.  § 1997e,  as  he  had 
not  suffered  a physical  injury,  nominal  and 
punitive  damages  remained  available  to 
him.  See:  Washington  v.  Hively,  695  F.3d 
641  (7th  Cir.  2012). 

Washington’s  lawsuit  remains  pending 
before  the  district  court  on  remand.  PI 


clearly  state  the  exact  term  of  community 
custody  for  each  count.”  Therefore,  the  ap- 
pellate court  remanded  the  case  “to  clarify 
the  length  of  confinement  and/or  com- 
munity custody  for  each  count  within  the 
statutory  maximum.”  Sheehan’s  exceptional 
sentence  was  upheld,  however,  as  “the  trial 
court  correctly  found  as  a matter  of  law  that 
substantial  and  compelling  reasons  existed 
for  imposing  an  exceptional  sentence.” 

Under  RCW  9A. 44. 140(2),  Washing- 
ton sex  offenders  are  required  to  register  for 
15  years  following  their  release  from  prison. 
However,  the  trial  court  ordered  Sheehan 
to  register  for  a total  of  50  years.  Accepting 
the  state’s  concession  that  the  “registration 
requirement  should  end  15  years  after  his 
release,”  the  Court  of  Appeals  remanded 
“to  correct  the  judgment.” 

Citing  State  v.  Bahl,  164  Wn.2d  739, 
757-58,  193  P.3d  678  (Wash.  2008),  the 
appellate  court  recognized  that  “a  gen- 
eral restriction  on  accessing  or  possessing 
pornographic  materials  implicates  First 
Amendment  rights  and  is  unconstitutionally 
vague.”  Given  the  state’s  concession  that  the 
pornography  ban  imposed  on  Sheehan  was 
vague,  that  prohibition  was  stmck  down. 

Likewise,  recognizing  a First  Amend- 
ment right  to  freedom  of  association 
under  State  v.  Moultrie,  143  Wn.App  387, 
399,  n.21,  177  P.3d  776  (Wash.  Ct.  App. 
2008),  the  Court  of  Appeals  agreed  that 
“the  prohibition  against  dating  or  form- 
ing relationships  without  prior  approval  is 
overbroad  and  unreasonable  because  it  does 
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New  Mexico  Prison  Doctor 
Fingered  in  Lawsuits 


not  accurately  describe  the  class  of  persons 
that  Mr.  Sheehan  is  not  allowed  to  contact, 
based  on  his  crime.”  Although  Sheehan  had 
victimized  a child,  the  prohibition  barred 
“platonic  relationships  with  childless  adults,” 
and  thus  was  “not  reasonably  related  to  the 
State’s  essential  need  to  protect  children.” 
The  appellate  court  held  that  “a  more  focused 
prohibition  is  required”  and  instructed  the 
lower  court  “to  revise  the  prohibition  to  limit 
Mr.  Sheehan  from  forming  relationships 
with  persons  having  minor  children.” 

The  state  also  conceded  that  the  trial 
court  did  not  follow  RCW  9.94A.505(9) 
in  imposing  a condition  requiring  Sheehan 
to  undergo  a mental  health  evaluation  and 
treatment.  The  trial  court  was  directed  to 
strike  that  condition  because  it  lacked  the 
authority  to  impose  it  without  first  follow- 
ing the  required  statutory  procedure. 

Finally,  the  Court  of  Appeals  struck 
the  substance  abuse  treatment  and  Internet 
usage  conditions,  because  the  state  admitted 
that  Internet  and  substance  abuse  “were  not 
implicated  in  Mr.  Sheehan’s  crime  and  are 
not  crime  related.”  See:  Washington  v.  Shee- 
haji, 2012  Wash.  App.  LEXIS  2143  (Wash. 
Ct.  App.  Sept.  13, 2012)  (unpublished).  FJ 


TWO  LAWSUITS  FILED  IN  MARCH  20 1 3 
seek  compensatory  and  punitive  dam- 
ages against  former  prison  physician  Mark 
E.  Walden,  GEO  Group,  Corizon,  wardens 
Erasmo  Bravo  and  Timothy  Hatch,  and 
health  administrator  Sherry  Phillips.  The 
suits  allege  that  numerous  prisoners  were 
fondled  or  received  intrusive  rectal  exams 
by  Dr.  Walden,  a Corizon  employee,  at  the 
GEO  Group-operated  Guadalupe  County 
Correctional  Facility  in  Santa  Rosa  and  New 
Mexico  Detention  Facility  in  Clayton. 

Suspicions  arose  due  to  a substantial 
increase  in  unnecessary,  prolonged  rectal 
exams,  including  some  conducted  without 
gloves,  and  Walden’s  refusal  to  have  a nurse 
or  other  third  party  present  during  the 
exams.  In  one  case,  a prisoner  with  a knee 
injury  received  a rectal  exam;  in  another,  a 
prisoner  claimed  that  Walden  penetrated 
his  anus  using  his  entire  hand. 

A third  lawsuit  was  filed  against  Dr. 
Walden,  GEO  Group,  Corizon  and  various 
prison  officials  on  July  12,  2013,  alleging 


that  Walden  had  “sexually  abused  at  least  25 
victims”  by  performing  unnecessary  rectal 
exams  or  fondling  them.  The  suits  remain 
pending.  See:  F.M.  v.  Walden,  ATS  XT.  C.  (D. 
NM),  Case  No.  l:13-cv-00264-ACT-RHS; 
R.J  v.  The  GEO  Group, U.S.D.C.  (D.NM), 
Case  No.  l:13-cv-00265-ACT-RHS;  H.R. 
v.  The  GEO  Group, U.S.D.C.  (D.  NM),  Case 
No.  l:13-cv-00647-ACT-KBM. 

The  New  Mexico  Medical  Board  is  in- 
vestigating Dr.  Walden  for  having  “touched 
or  attempted  to  touch  these  inmates  in 
an  inappropriate,  sexual  manner,”  and  his 
medical  license  has  been  suspended.  FJ 

Additional  source:  Associated  Press 
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Qualified  Immunity  for  NY  Prison  Officials 
who  Failed  to  Award  Parole  Jail  Time 


The  Second  Circuit  Court  of  Ap- 
peals held  on  August  7,2012  that  prison 
officials  who  failed  to  properly  award  parole 
jail  time  (PJT)  credits  to  two  prisoners 
serving  concurrent  prison  and  jail  sentences 
were  entitled  to  qualified  immunity  because 
it  was  not  clearly  established  at  the  time  that 
they  were  required  to  award  the  credits. 

The  appellate  ruling  was  entered  in 
consolidated  lawsuits  filed  by  Terence  Su- 
dler  and  Timothy  Batthany.  Both  were  on 
parole  after  serving  state  prison  sentences 
and  were  arrested  for  parole  violations  and 
new  misdemeanor  charges.  They  pleaded 
guilty  to  the  violations  and  were  sentenced 
to  serve  the  remainder  of  their  original 
prison  terms. 

They  also  subsequently  pleaded  guilty 
to  the  new  misdemeanor  offenses.  Sudler 
received  a nine-month  jail  sentence  while 
Batthany  received  six  months.  In  each  case, 
the  judge  ordered  the  jail  sentence  to  be 
served  concurrently  with  the  parole  viola- 
tion sentence. 

When  their  jail  sentences  expired, 
Sudler  and  Batthany  were  transferred  from 
Rikers  Island  to  the  custody  of  the  New 
York  State  Department  of  Corrections  and 
Community  Supervision  (NY  DOCCS). 
Prison  officials  determined  that  neither  was 
entitled  to  PJT  for  the  time  served  on  their 
jail  sentences. 

Both  Sudler  and  Batthany  complained. 
Sudler  got  nowhere  with  his  complaints  and 
served  about  six  months  longer  than  if  he 
had  been  awarded  PJT.  Batthany,  however, 
who  had  help  from  counsel  at  Prisoners’ Le- 
gal Services  of  New  York,  secured  his  release 
after  showing  the  NY  DOCCS  a copy  of  his 
Sentence  and  Commitment  form.  Batthany 
served  six  weeks  longer  than  he  would  have 
had  he  received  a timely  PJT  award. 

Sudler  and  Batthany  filed  suit  in 
federal  court,  alleging  their  constitutional 
rights  had  been  violated.  Their  cases  were 
consolidated  and  the  district  court  granted 
the  defendants’  motion  to  dismiss  and  mo- 
tion for  summary  judgment  on  qualified 
immunity  grounds. 

The  Second  Circuit  declined  to  resolve 
the  questions  of  state  law  or  application  of 
federal  case  law  that  the  parties  asserted 
were  applicable.  Rather,  the  appellate  court 
held  the  defendants  were  entitled  to  quali- 


fied immunity  on  the  plaintiffs’  claim  that 
their  due  process  rights  had  been  violated 
when  NY  DOCCS  officials  failed  to  prop- 
erly apply  PJT  credits  for  the  time  served 
on  their  concurrent  jail  sentences. 

As  to  Sudler’s  case,  the  Court  of  Ap- 
peals held  that  at  the  time  his  sentence  was 
calculated  it  was  not  clearly  established  in 
law  that  a custodial  sentence  could  not  be 
extended  except  by  a judge.  While  that 
right  was  clearly  established  in  Earley 
v.  Murray,  451  F.3d  71  (2d  Cir.  2006) 
[PEN,  April  2010,  p.46]  with  respect  to 
post-release  supervision,  Earley  did  not 
become  final  until  after  Sudler’s  release; 
thus,  the  defendants  did  not  have  notice 
that  failure  to  promptly  award  PJT  credits 
was  unconstitutional. 

Batthany ’s  sentence  was  calculated  19 


The  Minnesota  Supreme  Court 
has  held  that  a person  who  is  indeter- 
minately civilly  committed  as  a Sexually 
Dangerous  Person  (SDP)  or  Sexual  Psycho- 
pathic Personality  (SPP)  may  not  bring  a 
motion  seeking  transfer  or  discharge  from 
their  commitment  under  Minn.R.Civ.P. 
60.02,  but  may  bring  a Rule  60.02  motion 
to  void  a commitment  for  lack  of  jurisdic- 
tion, ineffective  assistance  of  counsel  and 
other  limited  claims  that  do  not  specifically 
request  a transfer  or  discharge. 

The  state  Supreme  Court  issued  its 
ruling  in  the  combined  appeals  of  Peter 
G.  Lonergan,  an  SDP,  and  Robert  A. 
Kunshier,  an  SPP.  Both  filed  a motion 
with  the  Dakota  County  District  Court 
under  Rule  60.02,  which  allows  a court  to 
“relieve  a party  or  the  party’s  legal  repre- 
sentative from  a final  judgment  ...  order, 
or  proceeding.”  The  district  court  denied 
their  motions,  which  was  affirmed  by  the 
Court  of  Appeals. 

The  first  question  addressed  by  the 
Supreme  Court  was  whether  the  Com- 
mitment Act  (Minn.  Stat.  § 253B  (2010)) 
conflicted  or  was  inconsistent  with  Rule 
60. 02. The  Act  permits  civil  commitment  of 
1)  the  chemically  dependent,  2)  mentally  ill, 
3)  developmentally  disabled,  4)  mentally  ill 


months  after  the  ruling  in  Earley.  However, 
the  Second  Circuit  found  that  New  York 
courts  struggled  with  the  implications  of 
Earley  and  issued  conflicting  rulings  until 
April  2008,  when  the  issue  was  resolved 
by  the  New  York  Court  of  Appeals.  The 
Second  Circuit  said  that  under  those  cir- 
cumstances, “we  cannot  fairly  say  that  the 
illegality  of  failing  to  afford  such  [PJT] 
credit  should  have  been  apparent  to  reason- 
able prison  officials.” 

Because  the  defendants  were  entitled 
to  qualified  immunity,  the  district  court’s 
order  of  dismissal  was  affirmed.  Sudler  and 
Batthany  filed  a petition  for  writ  of  certio- 
rari with  the  U.S.  Supreme  Court,  which 
was  denied  on  June  3,  2013.  See:  Sudler 
v.  City  of  New  York,  689  F.3d  159  (2d  Cir. 
2012),  cert,  denied.  PI 


and  dangerous  to  the  public,  5)  an  SPP,  or 
6)  an  SDP.  Persons  committed  under  one 
of  the  first  three  categories  may  petition 
the  court  for  release  under  Minn.  Stat.  § 
253B.17,  subd.  1 (2010). 

Those  in  the  other  three  categories 
must  seek  a “reduction  of  custody,”  which 
the  statute  defines  as  a “transfer  out  of  a 
secure  treatment  facility,  a provisional  dis- 
charge, or  a discharge  from  commitment.” 
To  seek  a transfer  or  discharge,  an  SDP  or 
SPP  must  petition  a three-member  Special 
Review  Board.  The  Board  then  conducts  a 
hearing  and  issues  a recommendation  to  a 
three-member  Judicial  Appeal  Panel.  The 
SDP  or  SPP  may  seek  a rehearing  or  re- 
consideration of  the  recommendation.  The 
Panel  then  either  issues  an  order  adopting 
the  Board’s  recommendation  or  sets  the 
matter  for  hearing.  The  Panel’s  order  may 
be  appealed. 

The  Minnesota  Supreme  Court  con- 
cluded that  relief  under  the  Commitment  Act 
is  narrower  than  that  provided  via  Rule  60.02. 
The  Act  is  the  “exclusive  remedy”  for  SDPs 
and  SPPs  seeking  a transfer  or  discharge  from 
civil  commitment,  thus  to  seek  that  relief  they 
must  follow  the  Act’s  procedures. 

Relief  under  Rule  60.02  maybe  sought 
by  SDPs  and  SPPs  if  it  does  not  interfere 
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with  a patient’s  rehabilitation  or  place  pub- 
lic safety  at  risk.  Rule  60.02  motions  that 
seek  to  cure  a procedural  or  jurisdictional 
defect  during  the  commitment  process  fit 
within  that  category,  but  not  motions  seek- 
ing transfer  or  release  from  custody. 

The  Supreme  Court  concluded  that  an 
SDP  or  SPP  cannot  use  Rule  60.02  to  seek  a 
transfer  or  discharge,  or  to  raise  a claim  that 
would  present  a “distinct  conflict”  with  the 
Commitment  Act  or  “frustrate  the  purpose” 
of  the  Act.  However,  a Rule  60.02  motion 
seeking,  for  example,  to  cure  a procedural 
or  jurisdictional  defect  during  the  commit- 
ment process,  such  as  a claim  for  ineffective 
assistance  of  counsel  or  lack  of  subject  matter 
jurisdiction,  would  not  necessarily  conflict 
with  the  purpose  of  the  Act. 

Therefore,  Lonergan’s  and  Kunshier’s 
appeals  were  remanded  to  the  Court  of 
Appeals  to  determine  what,  if  any,  non- 
discharge claims  they  raised  in  their  Rule 
60.02  motions.  See:  In  re  Civil  Commitment 
of  Peter  Gerard  Lonergan,  811  N.W.2d  635 
(Minn.  2012). 

On  October  9, 2012,  the  Court  of  Ap- 
peals concluded  “that  Lonergan  may  raise 
adequacy-  or  denial-of- treatment  claims  by 
a rule  60.02(e)  motion,”  and  remanded  the 
case  to  the  district  court  for  consideration 
of  those  claims.  The  appellate  court  found 
that  Lonergan’s  other  claims  had  been 
properly  dismissed  or  would  be  more  ap- 
propriately raised  “in  a section  1983  action 
or  a habeas  corpus  petition.”  See:  In  re  Civil 
Commitment  of  Lonergan,  2012  Minn.App. 
Unpub.  LEXIS  979  (Minn.  Ct.  App.  Oct. 
9,2012). 

In  a separate  ruling,  the  Court  of  Ap- 
peals affirmed  the  district  court’s  dismissal 
of  Kunshier’s  Rule  60.02  motion  challeng- 
ing his  civil  commitment,  finding  that  his 


claims  “are  essentially  claims  for  discharge, 
not  an  attempt  to  vindicate  a right  to 
treatment....  As  such,  they  fall  within 
the  supreme  court’s  prohibition  against 
making  transfer  or  discharge  claims  in  a 
rule  60.02  motion.”  Although  Kunshier 
had  also  raised  an  ineffective  assistance  of 
counsel  claim,  the  appellate  court  found  it 
was  “both  untimely  and  lacking  in  merit.” 
See:  In  re  Civil  Commitment  of  Kunshier, 
2012  Minn. App. Unpub.  LEXIS  987 
(Minn.  Ct.  App.  Oct.  9, 2012).  FI 
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Wrongful  Immigration  Detention  Suit  Reinstated 
by  Second  Circuit,  Dismissed  on  Remand 

by  Derek  Gilna 


ViTERBO  Liranzo,  born  in  the  Do- 
minican Republic,  was  a U.S.  citizen 
through  section  321  of  the  Immigration 
and  Naturalization  Act,  which  conferred 
derivative  citizenship  on  children  of  U.S. 
citizens.  He  was  required  to  apply  for  a 
certificate  of  citizenship,  but  did  not  do  so. 
Instead,  he  applied  for  and  received  a resi- 
dent alien  card  (or  “green  card”)  to  remain 
in  the  United  States.  Federal  immigration 
records  mistakenly  indicated  he  was  a lawful 
permanent  resident. 

In  2005,  Liranzo  was  convicted  of 
criminal  sale  of  a controlled  substance,  a 
felony,  which  subjected  him  to  possible 
deportation.  He  was  detained  by  immigra- 
tion agents  after  he  told  them  he  was  a 
citizen  of  the  Dominican  Republic,  and 
held  in  custody  for  seven  months  beyond 
his  release  date.  He  was  then  transported  to 
the  Federal  Detention  Center  in  Oakdale, 
Louisiana,  where  his  attorney  convinced 
the  government  that  he  was,  in  fact,  a U.S. 
citizen  based  on  his  entitlement  to  deriva- 
tive citizenship. 

Liranzo  exhausted  his  administrative 
remedies  with  the  Department  of  Home- 
land Security  and  filed  suit  in  U.S.  District 
Court  in  New  York  in  2008,  seeking  dam- 
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ages  for  “false  arrest  and  imprisonment” 
and  other  tortious  conduct.  Following  two 
years  of  discovery,  the  government  raised 
the  defense  of  sovereign  immunity  based  on 
the  limited  nature  of  the  Federal  Tort  Claim 
Act’s  sovereign  immunity  waiver.  “Absent 
a waiver,  sovereign  immunity  shields  the 
federal  Government  and  its  agencies  from 
suit.... The  waiver  extends  only  to  claims  for 
which  a private  analogue  exists  - that  is,  the 
waiver  extends  only  to  claims  that  could  be 
brought  against  a ‘private  individual  under 
like  circumstances.’” 

The  government  argued  that  since 
immigration  detention  is  an  exclusively 
federal  function  there  could  be  no  private 
analogue,  and  hence  no  waiver  of  sovereign 
immunity.  The  district  court  adopted  that 
argument  and  dismissed  Liranzo’s  suit  in 
2010  for  lack  of  subject  matter  jurisdiction 
pursuant  to  Fed.R.Civ.P.  12(h)(3). 

On  appeal,  the  Second  Circuit  de- 
scribed the  history  of  the  Federal  Tort 
Claims  Act  and  noted  that  a 1974  amend- 
ment waived  sovereign  immunity  for  “any 
claim  arising  ...  out  of  assault,  battery, 
false  imprisonment,  false  arrest,  abuse 
of  process,  or  malicious  prosecution.”  28 
U.S.C.  § 2680(h).  The  appellate  court 
also  found  the  case  of  Indian  Towing  Co. 
v.  United  States , 350  U.S.  61  (1955)  had 
expanded  the  breadth  of  government 
liability,  stating,  “To  say  that  the  chal- 
lenged action  is  one  that  only  the  federal 
government  does  in  fact  perform  does  not 
necessarily  mean  that  no  private  analogue 
exists.”  The  Court  of  Appeals  wrote  that 
“the  proper  analogy  seems  to  us  to  be  a 
person  who,  entirely  in  his  or  her  private 
capacity,  places  someone  under  arrest  for 
an  alleged  violation  of  the  law  - a so- 
called  ‘citizen’s  arrest.’” 

Acknowledging  the  ambiguity  in  fed- 
eral case  law  that  recognized  the  “special 
status”  of  immigration  agents,  the  Second 
Circuit  turned  to  applicable  state  case  law 
for  assistance,  and  tried  to  reconcile  that 
with  cases  such  as  United  States  v.  Muniz, 
374  U.S.  150  (1963)  and  Feres  v.  United 
States,  340  U.S.  135  (1950).  “The  fact  that 
a complained  of  action  occurs  in  a quintes- 
sentially  federal  context,  moreover,  does  not 


necessarily  mean  that  no  private  analogue 
exists.. ..The  case  before  us  is  ...  more  closely 
akin  to  Muniz  than  Feres.  In  sum,  it  does 
not  follow  from  the  fact  that  immigra- 
tion is  a quintessentially  federal  function 
that  immigration  detention  is  without  a 
private  non-federal  officer  analogue.  Even 
for  alleged  torts  occurring  in  quintessen- 
tially federal  contexts,  the  question  remains 
whether  analogous  private  liability  exists 
under  state  law  - and  here,  we  conclude 
that  it  does.” 

The  Court  of  Appeals  thus  remanded 
the  case  to  the  district  court  for  further 
proceedings,  specifically  to  consider  “which 
federal  standards  govern  the  determination 
of  whether  the  government  official’s  actions 
here  were  privileged.”  The  appellate  court 
upheld  the  dismissal  of  Liranzo’s  Fourth 
Amendment  claim.  See:  Liranzo  v.  United 
States,  690  F.3d  78  (2d  Cir.  2012). 

Following  remand,  a bench  trial  was 
held  before  a U.S.  Magistrate  Judge  in 
March  2013,  and  findings  of  fact  and  con- 
clusions of  law  were  entered  by  the  court  on 
April  22, 2013.  The  court  found,  “There  is 
no  question  that  ICE  filed  an  immigration 
detainer  based  on  their  justified  belief  that 
Liranzo  was  deportable  as  a non-citizen 
convicted  of  a felony  because  he  had  signed 
a form  in  which  he  identified  himself  as  a 
citizen  of  the  Dominican  Republic....  The 
evidence  at  trial  makes  clear  that  Liranzo 
did  so  because  he  did  not  realize  he  was 
entitled  to  derivative  citizenship  until  re- 
moval proceedings  were  initiated  against 
him  in  2006.” 

Liranzo  further  failed  to  prove  that 
the  government  had  unreasonably  delayed 
his  release  by  delaying  “investigating  the 
authenticity  of  his  claim  until  they  were 
in  receipt  of  original  documents.”  Addi- 
tionally, he  failed  to  establish  his  claims  of 
assault,  battery  and  negligent  infliction  of 
emotional  distress. 

Therefore,  the  district  court  granted  the 
government’s  motion  for  a directed  verdict 
at  the  close  of  Liranzo’s  case  at  the  bench 
trial,  and  dismissed  his  lawsuit.  See:  Liranzo 
v.  United <S7ato,U.S.D.C.  (E.D.  NY),  Case 
No.  08-cv-02940;  2013  U.S.  Dist.  LEXIS 
59333.  ft 
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□ FAMILY  CIRCLE  (12) 

□ FAMILY  FUN  (10) 

□ FAST  COMPANY  (10) 

□ FIELD  & STREAM  (12) 

□ FITNESS  (10) 

□ FLEX  (24) 


□ FLORIDA  SPORT  FISHING  (6) 

□ FLYING  (12) 

□ FOUR  WHEEL  8c  OFF  ROAD  (12) 

□ FOUR  WHEELER  (12) 

□ FREESKIER  (6) 

□ GARDEN  & GUN  (6)  No  Renewal 

□ GLAMOUR  (12) 

□ GOLF  DIGEST  (24) 

□ GOLF  TIPS  (7) 

□ GOLFWEEK  (40) 

□ HARPERS  BAZAAR  (10) 

□ HOT  BIKE  (12) 

□ HOT  ROD  (12) 

□ HOUR  DETROIT  (12) 

□ HOUSE  BEAUTIFUL  (10) 

□ INC  (12) 

□ INSTRUCTOR  K - 8 (6) 

□ ISLANDS  MAGAZINE  (8) 

□ JET  (20) 

□ LADIES  HOME  JOURNAL  (11) 

□ LATINA  (10) 

□ LOG  HOME  LIVING  (9) 

□ LUCKY  (10) 

□ MARIE  CLAIRE  (12) 

□ MEN’S  FITNESS  (10) 

□ MEN’S  JOURNAL  (24) 

□ MIDWEST  LIVING  (6) 

□ MINISTRY  TODAY  (6) 

□ MORE  (10) 

□ MOTOR  TREND  (12) 

□ MOTORCYCLIST  (12) 

□ MUSCLE  8c  FITNESS  (12) 

□ MUSCLE  MUSTANGS  8c  FAST  FORDS  (12) 

□ NYLON  GUYS  (6) 

□ NYLON  MAGAZINE  (10) 

□ OLD  HOUSE  JOURNAL  (6) 

□ OUTDOOR  LIFE  (12) 

□ OUTDOOR  PHOTOGRAPHER  (11)  No  Renewal 

□ OUTSIDE  (12) 

□ PARENT  & CHILD  (8) 

□ PARENTS  (12) 


□ PLANE  8f  PILOT  (12)  No  Renewal 

□ POPULAR  PHOTOGRAPHY  (12) 

□ POPULAR  SCIENCE  (12) 

□ PREDATOR  EXTREME  (6) 

□ PREVENTION  (12) 

□ READER’S  DIGEST  (24) 

□ RED  BULLETIN  MAGAZINE  (12) 

□ REDBOOK  (12) 

□ ROAD  8c  TRACK  (10) 

□ SAVEUR  (9) 

□ SELF  (12) 

□ SEVENTEEN  (10) 

□ SHAPE  (12) 

□ SIEMPRE  MUJER  (6) 

□ SKI  MAGAZINE  (6) 

□ SLAM  (30) 

□ SNOWBOARD  (4) 

□ SNOWBOARDER  (7) 

□ SOUND  8c  VISION  (8) 

□ SPORT  RIDER  (10) 

□ SUPER  CHEVY  (12) 

□ SURFER  (12) 

□ SURFING  (12) 

□ TEEN  VOGUE  (10) 

□ TENNIS  (6) 

□ THE  ATLANTIC  MONTHLY  (10) 

□ TIMBER  HOME  LIVING  (6) 

□ TRANSWORLD  MOTOCROSS  (12) 

□ TRANSWORLD  SKATEBOARDING  (12) 

□ TRANSWORLD  SNOWBOARDING  (8) 

□ TRANSWORLD  SURF  (12) 

□ TRUCKIN  (13) 

□ UPTOWN  (6) 

□ W MAGAZINE  (10) 

□ WATERFOWL  8c  RETRIEVER  (2) 

□ WEIGHT  WATCHERS  (6) 

□ WHITETAIL  JOURNAL  (4) 

□ WIRED  (12) 

□ WORKING  MOTHER  (6) 

□ YOGA  JOURNAL  (9) 
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California  Supreme  Court:  Cutting  Through 
Fences  May  Not  Constitute  Attempt  to  Escape 


In  a July  2012  unpublished  decision, 
the  California  Supreme  Court  upheld  a 
published  opinion  of  the  Court  of  Appeal 
dismissing  the  “three  strikes”  conviction  of 
a prisoner,  Robin  Bailey,  who  was  charged 
with  escaping  from  the  Correctional  Train- 
ing Facility  in  Soledad  in  2008. 

Both  courts  found  the  trial  evidence 
insufficient  as  a matter  of  law  to  support  a 
conviction  for  escape  from  a state  prison, 
where  the  record  established  merely  that 
Bailey,  while  cutting  through  four  fences, 
had  managed  only  to  “saw  his  way  further 
into  the  facility”  but  did  not  breach  a wall 
or  perimeter  fence. 

The  question  reviewed  by  the  Supreme 
Court  was  whether,  under  the  circumstances 
presented,  an  appellate  court  could  reduce 
Bailey’s  conviction  from  one  of  escape  to  at- 
tempted escape. The  Supreme  Court  agreed 
with  the  appellate  court  that  it  could  not 
do  so  because,  counter-intuitively,  attempt 
to  escape  is  not  a lesser  included  offense 
of  escape;  the  former  contains  a specific 
intent  element  not  present  in  the  latter,  as 
the  Court  discussed  at  length. 

The  appellate  court  had  held  that  “[a]n 
inmate  who  remains  within  the  bounds  of 
the  prison  has  not  escaped  that  prison  even 
i/Te  has  broken  out  of  his  cell  and  breached 
interior  security  barriers. ’’Thus,  since  there 
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was  insufficient  evidence  that  Bailey  had 
“escaped”  based  on  the  legal  definition  of 
that  term,  his  conviction  and  25-years-to- 
life  three  strikes  sentence  were  reversed. 
See:  People  v.  Bailey,  187  Cal.  App.4th  1142 
(Cal.  App.  6th  Dist.  2010). 

On  review,  the  Supreme  Court  con- 
vincingly illustrated  the  need  for  a specific 
intent  finding  for  a charge  of  attempted 
escape  by  considering  the  example  of  a pris- 
oner - like  Bailey  - who  stole  a pair  of  wire 
cutters  from  a prison  shop.  Whether  that 
act  constituted  an  escape  attempt  would 
obviously  depend,  the  Supreme  Court 
noted,  on  what  the  prisoner  intended  to 
do  with  the  cutters.  Intending  to  use  them 
to  cut  through  the  prison’s  outer  perimeter 


The  Ninth  Circuit  Court  of  Appeals 
held  on  September  19,2012  that  district 
courts  must  give  pro  se  prisoners  notice  of 
their  rights  and  duties  when  responding  to 
a motion  to  dismiss  for  failure  to  exhaust 
administrative  remedies. 

In  2008,  Washington  state  prisoner 
Donald  L.  Stratton  was  assaulted  by  a fel- 
low prisoner  and  required  hospitalization. 
He  later  filed  suit  in  federal  court  against 
prison  nurse  Dale  Brown  and  a doctor 
who  examined  him  at  the  hospital,  alleging 
they  had  improperly  deprived  him  of  pain 
medication. 

The  district  court  granted  Brown’s  mo- 
tion to  dismiss  under  Fed.R.Civ.R  12(b)  for 
failure  to  exhaust  administrative  remedies, 
and  Stratton  appealed. 

The  Ninth  Circuit  first  noted  that  it 
had  held  in  Rand  v.  Rowland,  154  F.3d 
952  (9th  Cir.  1998)  (en  banc)  [PIN,  April 
1999,  p.19]  “that  a pro  se  prisoner  litigant 
is  entitled  to  ‘fair  notice  of  the  require- 
ments and  consequences  of  the  summary 
judgment  rule.’” 

Because  “an  unenumerated  Fed.R.Civ.R 
12(b)  motion  to  dismiss  based  on  the  failure 
to  exhaust  administrative  remedies  is  closely 
analogous  to  a motion  for  summary  judg- 
ment,” the  Court  of  Appeals  had  previously 


fence  could  support  a conviction  for  attempt 
to  escape,  while  planning  to  use  them,  for 
example,  as  a weapon  would  not. 

The  jury  in  Bailey’s  trial  was  instructed 
only  on  the  elements  of  escape,  which  has 
no  specific  intent  requirement.  As  the  jury 
therefore  made  no  finding  of  specific  intent 
(and  because  the  record  relative  to  that  issue 
was  susceptible  to  differing  interpretations), 
the  Supreme  Court  held  the  Court  of  Ap- 
peal was  correct  when  it  determined  that  it 
could  not  modify  Bailey’s  escape  conviction 
to  attempted  escape,  and  thus  reversed  his 
conviction.  See:  People  v.  Bailey,  54  Cal.  4th 
740, 279  P.3d  1120  (Cal.  2012).  ft 

Additional  source:  Monterey  Herald 


held  in  Wyattv.  Terhune,31S  F.3d  1108  (9th 
Cir.  2003)  [PIN,  March  2003,  p.24]  that  “if 
the  district  court  looks  beyond  the  pleadings 
in  deciding  the  motion, ”it  “‘must  assure  that 
[the  pro  se  prisoner  plaintiff]  has  fair  notice 
of  his  opportunity  to  develop  a record.”’ 

Given  the  complexity  of  a motion  to 
dismiss  for  failure  to  exhaust  administrative 
remedies,  the  appellate  court  recognized  that 
“a  pro  se  prisoner  lacking  legal  sophistication 
is  unlikely  to  understand  how  to  respond  to” 
the  motion.  Therefore,  “when  a district  court 
will  consider  materials  beyond  the  pleadings 
in  ruling  upon  a defendant’s  motion  ...  the 
pro  se  prisoner  plaintiff  must  receive  a notice, 
similar  to”  the  notice  required  by  Rand  for 
summary  judgment  motions. 

Such  notice  “must  be  provided  to  pro 
se  prisoner  plaintiffs  at  the  time  the  de- 
fendants’ motions  are  filed.”  It  also  “must 
be  phrased  in  ordinary,  understandable 
language  calculated  to  apprise  an  unso- 
phisticated prisoner  of  his  or  her  rights  and 
obligations”  under  Fed.R.Civ.R  12(b). 

At  a minimum,  the  notice  shall  ex- 
plain “the  motion  to  dismiss  for  failure  to 
exhaust  administrative  remedies  is  similar 
to  a motion  for  summary  judgment  in  that 
the  district  court  will  consider  materials 
beyond  the  pleadings;  the  plaintiff  has  a 


Ninth  Circuit  Requires  Notice  to  Pro  Se 
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‘right  to  file  counter-affidavits  or  other 
responsive  evidentiary  materials’;  and  the 
effect  of  losing  the  motion.” 

Accordingly,  the  Ninth  Circuit  reversed 
the  dismissal  of  Stratton’s  suit,  finding  that 


the  district  court’s  failure  to  provide  the 
described  notice  was  not  harmless  error. 
See:  Stratton  v.  Buck,  697  F.3d  1004  (9th 
Cir.  2012). 

Following  remand,  the  district  court 


dismissed  the  case  without  prejudice  on 
May  13,  2013,  finding  that  Stratton  had 
failed  to  properly  exhaust  his  administrative 
remedies  as  required  by  the  Prison  Litiga- 
tion Reform  Act. 


Seventh  Circuit  Upholds  CCA's  Victory  in  Indiana  Jail  Conditions  Suit 


On  September  14, 2012, the  Seventh 
Circuit  Court  of  Appeals  affirmed  a 
district  court’s  class  certification  and  sum- 
mary judgment  orders  in  a jail  conditions 
case  involving  the  Marion  County  Cor- 
rectional Center  (MCCC)  in  Indianapolis, 
Indiana,  also  known  as  the  Marion  County 
Jail  II,  operated  by  Corrections  Corporation 
of  America  (CCA). 

In  2008,  MCCC  prisoners  were  sub- 
jected to  overcrowded  living  conditions  in 
which  upwards  of  150  prisoners  were  forced 
to  share  a single  toilet  and  sink;  deprived 
of  food  and  water  for  extended  periods  of 
time;  housed  in  trash,  mold  and  insect- 
infested  living  conditions;  and  required  to 
reveal  confidential  medical  information  in 
the  presence  of  other  prisoners. 

MCCC  prisoners  Alan  Kress  and 
Randy  Carr  filed  suit  in  April  2008  alleg- 


ing inadequate  medical  care  and  inhumane 
living  conditions. The  federal  district  court 
granted  their  motion  for  class  certification 
and  named  them  as  class  representatives, 
but  dismissed  several  claims  that  failed  to 
satisfy  class  certification  requirements.  The 
court  subsequently  granted  CCA’s  motion 
for  summary  judgment  on  the  remaining 
claims  and  dismissed  the  case  in  2011.  [See: 
PLN,  May  2012,  p.46]. 

On  appeal,  the  Seventh  Circuit  first 
upheld  the  district  court’s  finding  that 
the  plaintiffs  had  failed  to  satisfy  the  class 
certification  typicality  requirement  for 
claims  challenging  CCA’s  reduction  of 
medication  calls  from  three  to  two  times 
a day. 

“Though  some  similarities  may  ex- 
ist between  the  two  cases,”  the  Court  of 
Appeals  found  that  the  district  court  did 


not  abuse  its  discretion  in  failing  to  follow 
the  class  certification  decision  in  Smentek 
v.  Sheriff  of  Cook  County,  2010  U.S.  Dist. 
LEXIS  122145  (N.D.  111.  2010),  because 
“the  district  court’s  decision  in  Smentek  was 
based  on  fact-specific  findings  that  differ 
from  the  instant  case.” 

The  Seventh  Circuit  also  affirmed  the 
district  court’s  grant  of  summaryjudgment 
to  CCA,  noting  that  CCA  had  “presented 
an  affidavit  from  2011  in  which  the  jail 
warden  testified  that  measures  had  been 
taken  to  remedy  the  ...  problems  in  2008 
and  2009,  after  [plaintiffs]  had  left  the  jail.” 
The  plaintiffs  failed  to  offer  any  evidence 
that  such  remedial  measures  had  not  been 
taken  and,  therefore,  failed  to  establish  an 
ongoing  constitutional  violation  warranting 
injunctive  relief.  See:  Kress  v.  CCA,  694  F.3d 
890  (7th  Cir.  2012).  FI 
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California:  Victim's  Post-Death  Economic  Losses 
Not  Subject  to  Mandatory  Restitution 


The  California  Supreme  Court  has 
reversed  a restitution  order  assessed 
against  a defendant  who,  while  driving  in- 
toxicated, killed  another  driver  in  a freeway 
collision.  The  Court  held  that  1)  the  estate 
of  the  accident  victim  (who  died  without 
heirs)  was  not  itself  a “direct  victim”  of  a 
crime;  2)  the  executor  of  the  decedent’s 
estate  is  nonetheless  entitled  to  collect 
mandatory  restitution  on  the  decedent’s 
behalf  for  economic  losses  the  decedent 
personally  incurred  before  death  as  an  actual 
victim  of  the  defendant’s  criminal  conduct; 
but  3)  post-death  economic  losses  are  not 
subject  to  mandatory  restitution. 

The  Supreme  Court  reached  this 
conclusion  notwithstanding  the  “Victims’ 
Bill  of  Rights”  incorporated  in  California’s 
Constitution,  as  amended  by  Proposition  9 
(Marsy’s  Law),  which  specifies  that  a crime 
victim  is  entitled  to  restitution  and  defines 
“victim”  as  including  “a  lawful  representative 
of  a crime  victim  who  is  deceased.” 

After  being  convicted  of  gross  ve- 
hicular manslaughter  while  intoxicated 
and  sentenced  to  six  years  in  prison,  Paul 
Dean  Runyan  was  ordered  to  pay  restitution 
totaling  1446,486  to  the  estate  of  Donald 
Benge,  the  other  driver  he  killed  in  April 
2007.  The  restitution  amount  was  assessed 
pursuant  to  the  mandatory  restitution 
statute,  Penal  Code  Section  1202.4,  and 
was  based  on  economic  losses  sustained  by 
Benge’s  estate. 

Runyan  appealed  the  restitution  order, 
arguing  that  under  Section  1202.4  restitu- 
tion was  available  only  to  a “direct  victim”  of 
his  crime,  and  that  because  the  estate  was  not 
a “direct  victim”  and  Benge  had  died  with- 
out heirs,  there  was  no  identifiable  “victim” 
entitled  to  restitution.  Believing  that  the  leg- 
islature could  not  have  intended  such  a result, 
the  Court  of  Appeal  upheld  the  restitution 
order.  See:  People  v.  Runyan , 188  Cal.  App. 
4th  1010  (Cal.  App.  2d  Dist.  2010). 

The  Supreme  Court  reversed,  deter- 
mining that  after  the  actual  victim  of  a 
crime  has  died,  he  or  she  does  not  incur, 
or  continue  to  incur,  personal  economic 
losses  subject  to  mandatory  restitution. 
Because  no  portion  of  the  restitution  award 
upheld  by  the  Court  of  Appeal  represented 
an  economic  loss  incurred  prior  to  Benge’s 
death  as  a result  of  Runyan’s  crime,  the 


Court  found  there  was  no  valid  basis  for 
any  of  the  restitution  amounts  awarded  to 
Benge’s  estate. 

“We  are  mindful  of  the  concern, 
expressed  by  both  the  trial  court  and  the 
Court  of  Appeal,  that  denial  of  restitu- 
tion to  a deceased  victim’s  estate  under  the 
circumstances  presented  here  produces  a 
perverse  result  the  Legislature  cannot  have 
intended  - i.e.,  that  a criminal  defendant 
may  minimize  his  or  her  restitutionary  ob- 
ligation by  instantly  killing  a victim,  rather 


Last  year,  the  Second  Circuit  Court 
of  Appeals  held  that  the  “No  Social 
Security  Benefits  for  Prisoners  Act  (the 
Act),  Pub.  L.  No.  111-115, 123  Stat.  3029 
(2009),  bars  the  Social  Security  Adminis- 
tration (SSA)  from  making  any  payments 
to  incarcerated  individuals  covered  by  the 
Act,  “regardless  of  when  the  underlying 
obligation  to  pay  the  individual  arose.” 

In  April  2002,  Felipe  O.  Fowlkes  filed  a 
pro  se  complaint  in  federal  district  court  in 
New  York  against  two  SSA  officials  and  an 
S SA  administrative  law  judge.  He  alleged  that 
his  Supplemental  Social  Security  (SSI)  ben- 
efits had  been  improperly  suspended  based 
on  the  erroneous  conclusion  that  he  was  a 
fugitive  felon,  and  the  suspension  constituted 
a violation  of  his  due  process  rights. 

The  district  court  granted  the  defen- 
dants’motion  to  dismiss.The  Second  Circuit 
affirmed  the  dismissal  of  Fowlkes’ due  pro- 
cess claim,  but  remanded  the  case  because 
the  lower  court  should  have  construed  the 
remainder  of  his  complaint  as  a petition  for 
review  of  an  adverse  SSA  determination. 
The  Court  of  Appeals  held  that  Fowlkes’ 
SSI  benefits  could  only  be  suspended  when 
a warrant  or  order  issues  from  a court  on  a 
finding  that  he  had  fled  or  was  fleeing  from 
justice,  which  had  not  occurred.  See:  Fowlkes 
v.  Adamec,  432  F.3d  90  (2d  Cir.  2005). 

Fowlkes  subsequently  prevailed  with  the 
SSA,  as  there  was  no  evidence  that  he  was 
a fugitive  felon  at  the  time  his  SSI  benefits 
were  suspended.  On  December  12,  2007, 
the  U.S.  Treasury  sent  Fowlkes,  who  was 
incarcerated,  a refund  check  for  19,785.32. 


than  by  causing  mere  nonfatal  injury,”  the 
Supreme  Court  wrote.  “But  a rule  against 
postdeath  restitution  on  a deceased  victim’s 
personal  behalf  is  consistent  with  the  rule 
of  damages  that  has  applied  by  statute  for 
more  than  60  years  in  analogous  civil  cases 
of  wrongful  death.” 

Consequently,  the  Court  of  Appeal’s 
judgment,  and  thus  the  restitution  order 
imposed  on  Runyan,  was  reversed.  See: 
People  v.  Runyan, 54  Cal.  4th  849, 279  P.3d 
1143  (Cal.  2012).  P 


Prison  officials  intercepted  the  check,  ad- 
vising Fowlkes  that  he  had  to  endorse  and 
deposit  it  into  his  prisoner  account.  Fowlkes 
refused,  insisting  that  the  check  be  sent  to 
a person  or  bank  outside  the  prison.  Prison 
officials  returned  the  check  to  the  SSA, 
which  declined  Fowlkes’  request  to  reissue 
the  check  because  he  was  incarcerated. 

Fowlkes  filed  a post-judgment  motion 
with  the  district  court  in  November  2010, 
for  an  order  directing  the  SSA  to  reissue  his 
refund  check.  The  court  denied  his  motion 
and  Fowlkes  appealed. 

The  Second  Circuit  found  the  text  of 
the  Act  makes  it  clear  that  “an  incarcerated 
individual  who  has  been  underpaid  social 
security  benefits  may  not  receive  payment 
of  those  benefits  until  he  or  she  is  released 
from  prison.”  This  restriction  applies  “even 
if  the  underlying  obligation  to  pay  predates 
the  Act,”  as  was  the  case  here. 

In  affirming  the  district  court’s  denial 
of  Fowlkes’  motion,  the  Second  Circuit  held 
the  Act  is  not  impermissibly  retroactive. 
See:  Fowlkes  v.  Thomas , 667  F.3d  270  (2d 
Cir.  2012).  P 
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Arizona:  “The  debt  one  pays  to  society 
for  having  engaged  in  criminal  activity  does 
not  include  being  subjected  to  sexual  assault 
by  prison  staff,”  said  Acting  U.S.  Attorney 
Ann  Birmingham  Scheel.  Two  prisoners 
at  FCI  Phoenix  were  subjected  to  such 
sexual  assaults,  and  on  June  18,  2012,  a 
federal  grand  jury  indicted  former  prison 
employee  Jose  “Joe”  Martinez,  48,  on  five 
counts  of  aggravated  sexual  abuse  and  eight 
counts  of  sexual  abuse  of  a ward.  He  was 
found  guilty  by  a federal  jury  of  six  counts 
of  sexual  abuse  of  a ward  on  May  28, 2013 
and  awaits  sentencing. 

California:  In  March  2013,  California 
parole  officials  caught  up  with  a parolee  who 
had  eluded  them  for  over  three  decades. 
Richard  Bradford  had  been  living  under  the 
name  of  James  Edward  Heard  when  he  was 
finally  captured;  a search  of  his  home  un- 
covered evidence  of  both  names.  Bradford 
had  been  sentenced  to  life  for  first-degree 
murder  in  1971,  was  paroled  in  1978  and 
absconded  from  parole  supervision  in  1980. 
He  was  on  the  run  for  32  years,  and  owned 
a drug  rehab  facility  and  other  properties  in 
the  Pasadena  area  at  the  time  of  his  arrest. 

California:  Steve  Whitmore,  a spokes- 
man for  the  Los  Angeles  County  Sheriff’s 
Department,  confirmed  that  guards  had 
fired  hard  rubber  “sting  balls”  and  pepper 
spray  to  stop  a racially-charged  brawl  that 
erupted  at  the  Twin  Towers  Correctional 
Facility  on  April  2,  2013.  The  altercation 
between  Hispanic  and  black  prisoners  was 
“something  that  does  occur  throughout  our 


Pretrial  & Post-Conviction  Research  Center,  has  sponsored  a 
Petition  to  Increase  Federal  Good  Time  online  at 
www.pcrconline.com.  We  need  a million  signatures  on  this 
proposal  and  it  will  be  mailed  to  every  United  States  House  of 
Representatives  and  United  States  Senator  to  introduce  a bill  to 
retroactively  Increase  Good  Time  for  federal  offenders,  to  wit: 
Title  18  U.S.C.  A § 3624(b)(1)  is  amended  as  follows:  by 
striking  the  number  "54"  in  the  first  sentence  as  it  appears  and 
inserting  in  lieu  thereof:  Five  days  per  month  for  sentences 
between  six  months  and  one  year  that  the  prisoner  serves 
without  bad  behavior;  Ten  days  per  month  for  sentences 
exceeding  one  year  that  the  prisoner  serves  without  bad 
behavior;  Meritorious  good  time  limited  to  five  days  a months; 
and  in  the  same  sentence,  by  striking  "prisoner's  temi  of 
imprisonment"  and  inserting  in  lieu  thereof  "term  of  sentence 
imposed."  This  Amendment  is  retroactive. [End].  Please  get  your 
family  and  friends  to  sign  this  Petition.  @www.pcrconline.com 
Post-Conviction  Research  Center,  PO  Box  552,  Electra,  Texas 
76360.  Or  Post-Conviction  Research  Center  Monroe,  LA  71201. 


glass  window. 

Georgia:  Two  Cobb  County  Sheriff’s 
deputies  were  arrested  within  a two-week 
period  for  unrelated  incidents  involving 
sexual  abuse  of  a prisoner.  Sgt.  Alvin  Suther- 
land was  arrested  on  January  18,  2013  and 
charged  with  four  felonies,  including  ag- 
gravated sodomy,  aggravated  sexual  battery, 
sexual  assault  by  a member  of  law  enforce- 
ment and  violation  of  oath  of  public  office. 
Sgt.  Kristopher  Travitz  was  arrested  on 
February  1,2013  on  nearly  identical  charges. 
Both  deputies  had  worked  for  the  sheriff’s 
office  for  more  than  10  years. 

Georgia:  Jerry  Byrd,  42,  a former 
lieutenant  with  the  Georgia  Department  of 
Juvenile  Justice,  allegedly  used  a fuel  card 
to  make  gasoline  purchases  in  exchange  for 
cocaine,  according  to  state  officials.  He  also 
used  the  card  to  buy  gas  for  a private  vehicle 
and  for  drug  dealers.  Byrd  pleaded  guilty  to 
theft-by-taking  charges  and  was  sentenced 
in  April  2013  to  five  years  probation,  200 
hours  of  community  service,  substance 
abuse  treatment  and  $1,000  in  restitution 
to  the  state. 

Indiana:  Around  4:30  a.m.  on  April 
16, 2013,  Franklin  Rice,  27,  escaped  from 
the  St.  Joseph  County  Jail  by  commandeer- 
ing a bread  truck  that  had  the  keys  left  in 
the  ignition.  Rice  drove  the  truck  through 
the  jail  gates  to  a waiting  car,  then  fled 
with  two  female  accomplices.  His  prison 
uniform  was  found  in  the  street.  Police  ar- 
rested Rice  later  the  same  day,  along  with 
his  girlfriend,  Phetsamone  Kaviyakone,27. 
Priscilla  Minjarez,  21,  was  brought  in  for 
questioning  and  admitted  her  involvement 
in  the  incident.  All  three  were  charged  with 
escape;  additional  charges  may  follow. 
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News  in  Brief 

jail  system  from  time  to  time,”  Whitmore 
said.  The  underlying  cause  of  the  fight  was 
under  investigation. 

California:  On  January  16,  2013,  a 
former  prison  guard  at  the  California  In- 
stitution for  Women  was  sentenced  to  two 
years  in  the  county  jail  for  sexually  abusing 
and  impregnating  a prisoner.  Prosecutors 
alleged  that  Gary  Swatzell  abused  the 
prisoner  over  a six-month  period  beginning 
in  July  2010  and  tried  to  cover  up  the  preg- 
nancy. The  prisoner’s  child  was  delivered 
by  emergency  C-section  in  August  2011, 
and  she  has  filed  a federal  lawsuit  against 
Swatzell  and  the  state. 

District  of  Columbia:  Jonathan  Wom- 
ble  was  arrested  in  April  2013  after  a 
drug-sniffing  dog  detected  marijuana  inside 
his  employee  locker  at  the  Central  Deten- 
tion Facility.  Recorded  phone  conversations 
revealed  that  Womble  was  smuggling  pot 
and  other  drugs  to  a prisoner  known  as 
“Freaky, ’’who  then  resold  them.  An  accom- 
plice outside  the  jail  packaged  the  drugs  and 
gave  them  to  Womble,  who  handed  them 
off  in  the  shower  area  of  the  facility  where 
there  were  no  video  cameras. 

Florida:  Glenn  Routhier,  54,  was 
arrested  on  April  2,  2013  following  an 
investigation  into  an  incident  at  the  Lake 
County  Detention  Center.  Routhier,  who 
had  been  employed  by  the  sheriff’s  of- 
fice since  April  2005,  was  charged  with 
battery  against  a prisoner  and  suspended 
pending  a disciplinary  review.  Witnesses 
said  they  saw  Routhier  repeatedly  pushing 
the  prisoner,  Joshua 
Hiebler,  against  a 
wall  and  slamming 
his  head  against  a 
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Illinois:  A former  Illinois  Depart- 
ment of  Corrections  guard  was  sentenced 
to  more  than  43  years  in  federal  prison  on 
August  28,  2013  after  pleading  guilty  to 
sexual  exploitation  of  a minor  and  child 
pornography-related  charges.  Steven  L. 
Carson,  46,  admitted  that  in  January  2000 
he  engaged  in  sexually  explicit  conduct 
with  a child,  which  he  videotaped.  He  also 
admitted  responsibility  for  having  over 
2,300  images  and  40  videos  of  child  porn 
involving  pre-adolescent  boys  on  his  home 
computers. 

Maryland:  On  April  4,  2013,  former 
state  prison  guard  Walter  Steele  pleaded 
guilty  to  federal  conspiracy  charges  stem- 
ming from  the  beating  of  a prisoner  at  the 
medium-security  Roxbury  Correctional 
Institution  in  March  2008.  In  total,  fifteen 
guards  were  charged  after  prisoner  Kenneth 
J.  Davis  was  brutally  beaten  in  retaliation  for 
scuffling  with  an  officer  during  a routine  cell 
check.  [See:  PLN,  Aug.  2009,  p.20].  Davis 
was  hospitalized  for  four  days  following  the 
assault  for  injuries  that  included  a broken 
nose  and  fractures  in  his  back  and  ribs.  He 
was  serving  a 19-year  sentence  for  robbery 
at  the  time  of  the  assault  and  has  since  been 
released  from  prison. 

Michigan:  Alesia  Ann  Wisniewski, 
54,  a guard  at  the  Lake  County  Sheriff’s 
Department  Residential  Re-entry  Program, 
was  responsible  for  overseeing  prisoners 
who  had  violated  parole  and  been  assigned 
to  the  program.  The  Michigan  State  Police 
opened  an  investigation  into  Wisniewski 
after  allegations  arose  that  she  had  been 
involved  in  an  “inappropriate  relationship” 


with  a male  prisoner.  She  was  charged 
with  two  felony  counts  of  second-degree 
criminal  sexual  conduct  and  arraigned  on 
April  17,2013. 

Mississippi:  Kenny  McLaughlin,  35, 
was  sentenced  on  June  26, 2013  to  one  year 
in  federal  prison  and  ordered  to  pay  restitu- 
tion of  $6,000  for  violating  a prisoner’s  civil 
rights. The  former  guard  at  the  Stone  County 
Regional  Correctional  Facility  had  pleaded 
guilty  to  arranging  the  beating  of  a prisoner 
by  two  other  prisoners  in  the  shower  area  at 
the  facility.  According  to  court  documents, 
McLaughlin  was  aware  of  the  assault  as 
it  was  happening  but  did  not  notify  other 
guards  or  medical  staff.  The  victim  suffered 
cuts  to  his  face,  bruises  to  his  chest  and  frac- 
tured ribs.  Gregory  K.  Davis,  U.S.  Attorney 
for  the  Southern  District  of  Mississippi,  said 
McLaughlin’s  actions  were  “inexcusable.” 

New  Jersey:  A guard  at  the  Central 
Reception  and  Assignment  Facility  in 
Trenton  was  arrested  on  March  21,  2013 
for  allegedly  tricking  prostitutes  into  giv- 
ing him  free  sex  by  impersonating  a police 
officer.  Juan  R.  Stevens,  50,  would  typically 
arrange  sexual  encounters  with  escorts,  then 
flash  a badge  and  speak  into  a cell  phone 
that  resembled  a police  radio,  simulating 
a police  sting.  On  at  least  four  occasions, 
Stevens  coerced  the  women  into  having 
sex  by  carrying  out  the  ruse  and  promising 
not  to  arrest  them  if  they  complied.  He  was 
charged  with  second-degree  sexual  assault 
and  third-degree  criminal  restraint. 

New  Mexico:  Poor  treatment  was  the 
reason  behind  a “peaceful”  protest  at  the 
privately-operated  Cibola  County  Correc- 


tional Center,  which  lasted  over  12  hours 
on  March  27,  2013  and  involved  about 
250  to  500  prisoners  who  refused  to  return 
from  the  recreation  yard.  This  was  not  the 
first  protest  at  the  CCA-run  facility,  which 
houses  immigration  detainees.  In  April  2001, 
around  700  prisoners  at  the  Cibola  County 
Correctional  Center  held  a similar  day-long 
protest  in  the  recreation  yard,  which  ended 
after  guards  dispersed  tear  gas. 

New  York:  Convicted  sex  offender 
Matthew  Matagrano  pleaded  guilty  on  July 
27, 2013  to  impersonating  a jail  employee 
and  sneaking  into  the  Manhattan  Deten- 
tion Complex  in  February  2013,  and  was 
sentenced  to  10  years  in  prison.  Matagrano, 
36,  was  accused  of  sexually  assaulting  a 
prisoner,  stealing  a $2,500  walkie-talkie  and 
handing  out  cigarettes  during  his  7-hour 
visit  at  the  jail.  The  New  York  Post  reported 
that  Matagrano  said  the  people  inside  were 
“nice”  and  made  him  “feel  important.”  City 
authorities  said  he  had  tried  to  get  into 
other  lockups,  including  Rikers  Island. 
Matagrano  had  been  convicted  in  2004  for 
posing  as  a New  York  City  Board  of  Educa- 
tion official,  entering  two  public  schools  and 
inspecting  confidential  student  files. 

New  York:  Christopher  J.  Ley,  52,  a 
guard  at  the  Lakeview  Correctional  Facil- 
ity in  Brocton,  was  arrested  on  April  18, 
2013  on  a misdemeanor  charge  of  official 
misconduct  as  a result  of  his  involvement  in 
a cigarette  exchange  scheme  with  prisoners 
at  the  facility.  Ley  was  under  investigation 
by  the  State  Police  and  Chautauqua  County 
District  Attorney’s  office  for  two  months 
prior  to  his  arrest. 
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Ohio:  On  May  6,  2013,  two  prison- 
ers, Siddique  Abdullah  Hasan  (formerly 
Carlos  Sanders)  and  Gregory  Curry,  ended 
a hunger  strike  protesting  the  state’s  refusal 
to  allow  them  on-camera  interviews  with 
the  media.  Hasan  was  sentenced  to  death 
and  Curry  sentenced  to  life  for  their  roles  in 
the  murder  of  guard  Robert  Vallandingham 
during  the  infamous  April  1993  Lucasville 
prison  riot. Their  hunger  strike,  led  by  mem- 
bers of  the  “Lucasville  Five,”  began  on  the 
20th  anniversary  of  the  riot.  Hasan  said  the 
protest  drew  media  attention  and  Warden 
David  Bobby  had  bargained  in  good  faith, 
but  top  Department  of  Rehabilitation  and 
Correction  officials  maintained  that  such 
interviews  violated  departmental  policy.  A 
dozen  stafF  members  were  taken  hostage 
during  the  11-day  riot,  which  resulted  in 
10  deaths  - including  Vallandingham,  who 
was  strangled. 

Ohio:  A threatening  Facebook  post 
directed  at  the  governor  of  Ohio  cost  Jessie 
Hubbard  his  job  as  a guard  at  the  Lebanon 


Correctional  Institution  in  January  2012, 
but  an  arbitrator  ruled  in  March  2013  that 
he  should  be  reinstated.  Hubbard  had  been 
a prison  guard  for  14  years  and  was  twice 
named  corrections  officer  of  the  month  - 
until  he  posted  a comment  on  his  Facebook 
page  that  said,  “OK  we  got  Bin  Laden  ... 
let’s  get  [Governor]  Kasich  next ...  who  is 
with  me?”  Hubbard’s  termination  sparked 
a debate  about  free  speech  and  social  media 
in  the  workplace.  Although  he  won  back  his 
job  he  will  not  receive  back  pay,  which  he 
estimated  at  160,000. 

Oregon:  On  April  8, 2013,  a 55-year- 
old  wheelchair-bound  transient,  Terry  Lee 
Barnes,  slashed  his  throat  in  front  of  the 
judge  who  had  just  sentenced  him  to  180 
days  in  jail  for  theft.  Barnes  had  managed 
to  sneak  a small  piece  of  razor  blade  past 
courthouse  security.  He  had  been  arrested 
19  times  since  1991  on  charges  that  in- 
cluded failure  to  register  as  a sex  offender.  A 
new  conviction  would  revoke  Barnes’ proba- 
tion and  he  would  face  a prison  sentence  as 
long  as  7%  years.  When  Judge  Michael  C. 
Wetzel  handed  down  the  sentence,  Barnes 
turned  to  him  and  said,  “You  just  killed 


me,  judge,”  then  cut  his  own  throat.  He 
was  taken  to  a local  hospital  and  listed  in 
fair  condition. 

Pennsylvania:  Two  prisoners  at  FCI 
McKean  were  charged  on  March  27, 
2013  with  orchestrating  the  sale  of  a large 
quantity  of  methamphetamine.  Federal 
prosecutors  sayjose  Cardenas-Covarrubias 
and  Donaciano  Contreras-Monje  schemed 
to  deliver  13  pounds  of  meth  to  undercover 
officers  posing  as  drug  dealers,  with  the 
assistance  of  outside  accomplices.  Carde- 
nas-Covarrubias, Contreras-Monje  and  two 
accomplices  were  charged  with  conspiracy 
and  drug-related  offenses. 

Pennsylvania:  An  adult  basic  educa- 
tion teacher  at  SCI  Houtzdale  was  charged 
on  February  15,  2013  with  having  a “per- 
sonal and  romantic  relationship”with  a male 
prisoner.  Rebecca  J.  Williams,  55,  faces  two 
counts  of  institutional  sexual  assault  and 
two  counts  of  official  oppression. The  sexual 
encounters,  which  occurred  in  a classroom, 
included  Williams  touching  and  kissing 
the  prisoner’s  penis.  Williams  also  sent  the 
prisoner  notes  with  sexual  content,  as  well 
as  partially  nude  pictures  of  herself. 
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PO  Box  994  Washington,  NC  27889 
triplejent201 1 @gmail.com 


CHRISTIAN  PRISON  PEN  PALS 

PO  Box  333  Inverness,  FL  34451 
Personal  Ads  Start  at: 
Photo  & address  $10 
Photo,  Desc.,  400  word  bio  $25 


2 FREE  PenPals  Paid  Orders  Only! 

Photo  Duplications  (Nudes  OK)  10- 
4x6  $8,  2-5x7  $8,  1-8x10  $8.  ADD 
$3S/H.  Info  Only-$2.Simply  Photos 
1 0 Bungalow  Ct,  Newton,  IA  50208 


JOIN  OUR  FAM!  (PEN  PAL  SITE) 
SASETO: 

www.lnmateNHouselove.com 
4001  Inglewood  Ave 
Suite  101  Dept  144 
Redondo  Beach,  Ca. 90278 


The  VOICES.CON  Newsletter  - Free 

Written  by  lifers  for  lifers.  For  info  on  how 
to  receive  Voices.Con  monthly,  send 
SASE  to:  PO  Box  361,  King  City,  CA  93930. 
On  the  web  at:  VoicesDotCon.org; 
Email:  Publisher@VoicesDotCon.org 


WANT  QUALITY  PICTURES  OF 
QUALITY  BABES?  4x6  High  Res  pics 
Send  SASE  for  a free  catalog! 
PHOTO  TRYST 
PO  Box  1 03,  Dept.  P 
Chapmansboro,TN  37035 


MIDNIGHT  EXPRESS  BOOKS 

Typing  Services 
Legal  docs,  manuscripts,  etc. 
Send  copy  w/SASE  for  return 
To  get  a quote. 

POBox  69,  Berryville,  AR  7261 6 


Education  Behind  Bars  Newsletter 

A free,  educational  newsletter 
of  interest  to  incarcerated 
students.  Write  to  be  added  to 
the  mailing  list:  EBBN  Editor 
3900  Pelandale  Avenue,  Box  319 
Modesto,  CA  95356 
www.PrisonEducation.com 


#1  PHOTO  FORWARDING  SERVICE 

**SPECIAL**  $25.00  for  60  Photos! 
Email  &Text  your  photos  2 us 
We  Print  & Mail  them  2 YOU! 
www.lnfolincs.com  (4  more  info) 
Email:  infophoto@infolincs.com 
Check/$$  Order : InfoLINCS,  LLC 
PO  Box  672  Eagle  Point,  OR  97524 


LOCAL  PHONE  NUMBERS  S2.50/MO. 

USA  anywhere  5C/min.  To  MX  1 5C 
Great  rates  all  over  the  world! 

No  signup  fee,  no  hidden  fees! 
Refer  new  cust,  300  free  mins! 
www.FreedomLine.net  to  sign  up 
or  write  FreedomLine,  Box  7-WCB 
C'ville  IN  47331.  Save  BIG  $$$! 
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Puerto  Rico:  The  FBI  is  investigating 
the  third  death  of  a detainee  this  year  in  ICE 
custody  at  the  Metropolitan  Detention  Cen- 
ter (MDC)  in  Guaynabo.  Glaston  Smith, 
51,  was  “awaiting  removal  from  the  United 
States”  at  the  MDC,  a Bureau  of  Prisons 
facility,  when  he  was  stabbed  multiple  times 
in  the  back  and  head  by  other  prisoners  on 
April  6, 2013.  “Smith  was  evaluated  by  the 
institution  medical  staff  and  was  transported 
by  ambulance  to  the  Puerto  Rico  medical 
center,  where  he  was  pronounced  dead,”  an 
ICE  spokesperson  stated. 

South  Carolina:  A guard  at  the  Broad 
River  Correctional  Institution  was  arrested 
on  March  17, 2013  on  charges  of  criminal 
domestic  violence,  according  to  the  Lexing- 
ton County  Sheriff’s  Department.  James 
David  Morgan,  38,  allegedly  restrained 
his  wife  by  the  neck  and  threw  her  onto 
a couch  during  an  argument  about  her 
whereabouts  after  she  returned  home  late; 
two  children  were  home  at  the  time  and 
witnessed  the  incident.  Morgan  was  jailed 
at  the  Lexington  County  Detention  Center 
on  $5,000  bond. 

South  Carolina:  On  March  27, 2013, 
Tyson  Maurice  Milhouse,  37,  was  arrested 
and  charged  with  giving  contraband  to  a 
prisoner  and  misconduct  in  office.  He  faces 


up  to  20  years  in  prison  if  convicted  and  was 
suspended  from  his  job  as  a state  Probation, 
Parole  and  Pardon  Services  agent.  Milhouse 
is  accused  of  furnishing  a cell  phone  to  a 
prisoner  at  the  Barnwell  County  Deten- 
tion Center.  Pete  O’Boyle,  a spokesman 
for  the  Department  of  Probation,  Parole 
and  Pardon  Services,  said  Milhouses  future 
employment  with  the  agency  will  depend 
on  the  outcome  of  their  investigation. 

South  Dakota:  Slick  roads  report- 
edly contributed  to  a rollover  accident  on 
March  18,  2013  that  injured  a guard  and 
six  prisoners.  The  officer  was  transporting 
the  prisoners  from  the  Rapid  City  Mini- 
mum Unit  to  a work  site  when  the  Chevy 
Suburban  slid  into  a ditch  and  rolled.  One 
prisoner  used  the  vehicle’s  radio  to  report 
the  accident  and  all  of  the  prisoners  re- 
mained on  the  scene  until  officers  arrived. 
The  guard  was  transported  to  a nearby 
hospital  where  he  was  treated  and  released. 
One  prisoner  was  airlifted  to  Rapid  City 
Regional  Hospital,  while  the  others  were 
treated  for  minor  injuries.  The  accident  is 
being  investigated  by  the  South  Dakota 
Highway  Patrol. 

Tennessee:  A search  warrant  for  the 
home  of  Dexter  Lavon  Mason  and  his 
wife  Mary,  both  66,  revealed  computers 


that  contained  more  than  100  images  of 
prepubescent  children  engaged  in  sexual 
or  simulated  sexual  activities.  Mason  was 
charged  with  21  counts  of  sexual  exploita- 
tion of  a minor,  one  count  of  tampering 
with  evidence  and  four  counts  of  aggravated 
sexual  battery;  his  wife  was  charged  with 
one  count  of  tampering  with  evidence.  Both 
were  indicted  in  February  2013.  Dexter 
Mason  had  recently  retired  as  a state  proba- 
tion and  parole  manager. 

Texas:  Travis  County  District  Attorney 
Rosemary  Lehmberg  issued  a statement 
after  she  was  released  from  jail  on  April 
13,2013  following  a drunken  driving  arrest. 
“I  am  truly  sorry  to  have  let  the  citizens  of 
Travis  County  down,”  the  statement  said. 
“I  deeply  regret  my  actions  and  take  full 
responsibility.  As  I continue  to  carry  out 
my  responsibilities  as  district  attorney,  I 
hope  that  the  community  will  forgive  my 
mistake.”  Lehmberg  is  not  the  first  Texas 
district  attorney  to  face  DUI  charges. Three 
years  ago,  former  Kaufman  County  District 
Attorney  Rick  Harrison  was  sentenced  to 
12  months  probation  following  a drunken 
driving  arrest;  also,  Tim  Cole,  the  District 
Attorney  for  Montague,  Clay  and  Archer 
counties,  resigned  after  pleading  guilty  to 
DUI  charges  in  Oklahoma  in  2006. 


BB  Vol  4 Extreme  Freak  Ed.  $5.00 

Buy  Catsl  ,2,3,4  & 5th  1 free  $20 

Full  Color  Cats,  1000s  of  options 
Non-nude  - all  shapes  & races 

Send  1 1 stmps  per  cat  or$20  MO 
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Pen  pal  list  $15.00  MO  no  stamps 

Kelly  Typing  Service 

Manuscript  & Legal  Material 
$1.75  per  page  w/ Editing 

Reliable  and  Prompt  Service 

Send  SASE  for  a brochure 

Phone  number:  (804)  787-3932 

Email:  kellyenterprise@gmail.com 

PO  Box  13170  Richmond, VA  23225 

ELIJAHRAY.COM  Gift  Service 

Center.  Brand  new  catalog  120 
Gifts.Send  $2  or  four  stamps  to 
ELIJAHRAY.COM  PO  Box  3008 

La  Grande,  OR  97850.  Real  Gold, 

Toys, Bath  Sets, and  MORE!  No  One 
Does  It  Like  We  Do!  Sending 

Home  a Little  1 Gift  at  a Time. 

Are  you  ready  to  come  home? 

We  work  hard  to  get  Freedom,  Justice,  & 
Equality  for  you. 

We  desire  for  you  what  we  desire  for  ourselves. 
Our  service  WILL  fit  your  needs  over  time! 
360  MAGNETIC  Parole  Solutions 

P.O.  Box  1418  Walkertown,  NC  27051 
336.926.8848 

**LEGAL  SERVICES** 

PCR-Habeas-Civil  Rights-Other 
Attorney  Craig  H.  Durham 

1 0 years  as  a federal  law  clerk 
Licensed  in  ID,  KS,  & 9th  Cir. 

405  S 8th  St.,  Suite  372 

Boise,  ID  83702 
chdlawoffice.com 
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Celebrating  18+Yearsin  Business 
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Erotic  Stories  & Pen-Pal  Service 
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Contingent  Fee  Federal  Lawyer 
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News  In  Brief  (cont.) 


United  Kingdom:  Prisoners  are  on 
waiting  lists  to  get  a copy  of  the  novel  Fifty 
Shades  of  Grey  from  prison  libraries.  The 
bestseller,  known  as  “mommy  porn,”  has 
become  extremely  popular  among  female 
prisoners,  and  the  interest  in  the  book  is 
seen  by  some  as  a positive  development. 
“A  huge  number  of  prisoners  struggle 
with  reading.  Better  they  read  this  than 
nothing  at  all,”  a spokesperson  for  the 
Prison  Service  was  quoted  as  saying  in  an 


April  3, 2013  news  report. 

Washington:  A woman  charged  with 
vehicular  homicide  faces  additional  charges 
of  promoting  prostitution  while  in  the 
Kitsap  County  Jail.  Lorena  Llamas,  29, 
also  known  as  Angelica  Lorena  Dibella- 
Lira,  was  charged  on  April  16,  2013  with 
allegedly  grooming  fellow  prisoners  to 
become  prostitutes  and  having  her  former 
boyfriend,  Anthony  Dewayne  Parker,  bail 
them  out.  Parker  then  put  money  that  the 
women  earned  into  Llamas’ jail  account. 
Parker  was  charged  with  human  trafficking 
after  police  learned  he  had  bailed  a woman 


out,  held  her  against  her  will  and  forced  her 
into  prostitution. 

WestVirginia:  On  February  22,2013, 
a former  guard  at  the  James  “Tiger’Morton 
Juvenile  Detention  Center  avoided  prison 
time  when  she  was  sentenced  to  1 8 months 
probation  and  20  hours  of  community  ser- 
vice for  writing  sexually  explicit  letters  to 
a 15-year-old  male  resident  at  the  facility. 
Latersha  Allen,  30,  pleaded  guilty  to  use  of 
obscene  matter  to  seduce  a minor.  Investi- 
gators found  about  eight  letters  written  by 
Allen  to  the  teenager,  four  were  described 
as  obscene  and  explicit. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  9-1-2013  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $35.00.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  Holiday  Special!  1071  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
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How  Many  Inmate  Deaths  is  too  Many? 


Bernard  Joseph  Victorianne  was  a 
28-year-old  black  male  with  a ticking 
time  bomb  in  his  stomach. 

Victorianne  was  arrested  on  September 
12,  2012,  less  than  two  blocks  from  the 
San  Diego  Police  Department’s  Mid-City 
station  on  suspicion  of  driving  under  the 
influence.  A week  later,  he  was  found  dead 
in  his  cell — the  60th  inmate  to  die  in  the 
custody  of  the  San  Diego  County  jail  sys- 
tem since  2007. 

Immediately  after  his  arrest,  Victori- 
anne was  taken  to  Alvarado  Hospital  to 
be  treated  for  alcohol  intoxication.  Even 
then,  police  and  medical  staff  believed 
the  suspect — who  was  on  probation  for 
a number  of  narcotics  offenses — likely 
had  swallowed  a bindle  of  drugs.  He  was 
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observed  overnight,  then  transferred  to  the 
San  Diego  Central  Jail.  For  the  next  several 
days,  Victorianne  was  bounced  between  so- 
briety cells,  secure  units  and  administrative 
segregation  (a  normal  housing  unit  reserved 
for  problematic  inmates  who  need  to  be 
separated  from  the  general  population)  due 
to  his  lasting,  agitated  behavior.  He  was  pre- 
scribed Haldol,  a powerful  anti-psychotic, 
and  anti-anxiety  medication. 

According  to  the  medical  examiner’s 
report,  Sheriff’s  deputies  couldn’t  say  exactly 
when  they  last  saw  V ictorianne  alive.  Depu- 
ties checked  on  him  in  the  “early  evening” 
of  September  18.  He  was  left  unmonitored 
through  the  night. 

At  4:30  a.m.,  guards  who  brought 
breakfast  into  his  cell  found  him  lying  on 
the  floor,  naked,  but  didn’t  check  whether 
or  not  he  was  conscious.  Two-and-a-half 
hours  later,  guards  began  their  morning 
rounds  and  discovered  that  Victorianne 
hadn’t  moved.  By  the  time  they  entered  his 
cell,  rigor  mortis  had  begun  in  his  lower 
extremities. 

The  official  cause  of  death:  metham- 
phetamine  toxicity — the  baggie  had  busted 
in  his  stomach. 

Many  questions  remain  unanswered: 
Why  was  Victorianne  in  an  administrative 
segregation  cell  rather  than  a cell  where 
he  could  be  more  closely  monitored? 
When  exactly  did  deputies  last  check  on 
his  welfare?  Why  was  he  left  unobserved 
overnight  when  he  was  suspected  to  have 
swallowed  a potentially  lethal  amount  of 
drugs?  Why  didn’t  guards  check  to  see  if 
he  was  OK  when  they  first  entered  his  cell 
that  morning? 

Perhaps  most  important  of  all:  Did 
Sheriff’s  deputies  bring  Victorianne  to 
the  hospital  for  the  visit  scheduled  the  day 


before  he  died?  The  medical  examiner’s 
report  states  only  that  “it  was  unknown  if 
he  attended.” 

That  information  still  isn’t  publicly 
known.  The  Sheriff’s  Department  declined 
to  answer  CityBeat' s questions  about  Vic- 
torianne ’s  death. 

What  is  known  is  that  Victorianne 
was  the  latest  casualty  in  a jail  system 
with  one  of  the  highest  mortality  rates  in 
California. 


Between  2007  and  2012,60  people  died 
while  wards  of  the  San  Diego  County 
Sheriff’s  Department’s  five-jail  detention 
system. 

They  were  56  men  and  four  women. 
Thirty-six  were  white,  15  Hispanic,  six 
African-American,  one  Korean- American, 
one  Native  American  and  one  was  a Chi- 
nese national.  Most  suffered  from  substance 
abuse  and/or  mental  health  issues,  and 
many  were  transient  before  their  arrest. 

Their  average  age  was  46.  The  young- 
est was  18 — Luis  Manuel  Lopez  from 
Poway.  He  was  arrested  on  felony  vandalism 
charges  in  the  fall  of 2008,  around  the  time 
other  kids  his  age  would’ve  been  going  off 
to  college.  He  was  transferred  from  one 
jail  to  another,  ending  up  at  the  George 
Bailey  Detention  Facility,  where  he  started 
displaying  symptoms  of  a cold  that  rapidly 
grew  worse.  When  his  temperature  hit  102 
and  his  heart  began  beating  abnormally  fast, 
Lopez  was  transferred  to  UCSD  Medical 
Center.  His  health  continued  to  decline. 
After  almost  two  weeks  in  the  hospital, 
he  flat-lined  and  was  resuscitated,  but  his 
condition  continued  to  deteriorate;  his 
family  chose  to  withdraw  care  and  ease  his 
suffering  with  pain  killers. 
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Doctors  never  determined  precisely 
what  killed  Lopez.  The  medical  examiner’s 
report  concluded  it  was  “most  likely”  a 
bacterial  infection  that  was  masked  by  the 
antibiotics  he  received  in  jail.  His  death  was 
classified  as  natural. 

The  oldest  was  Thomas  Alexander 
Hough,  a senile  72-year-old  who  was 
stopped  by  police  for  refusing  to  leave  a bus 
station  and  then  booked  into  jail  for  failing 
to  register  as  a sex  ofFender.  Classified  as 
“gravely  disabled,”  he  was  first  involuntarily 
committed  to  a psychiatric  hospital  before 
being  transferred  to  the  Vista  Detention 
Center.  Hough  suffered  from  diabetes, 
dementia  and  alcohol  dependency,  which 
combined  to  leave  him  subject  to  peri- 
ods of  confusion,  seizures  and  delirium 
tremens  (“the  shakes”).  At  the  Vista  jail, 
Hough  was  a basket  case  for  three  days. 
He  nearly  choked  on  a bologna  sandwich, 
had  frequent  angry  outbursts  at  staff  and 
refused  to  go  outside  during  his  allotted 
recreation  time.  On  his  fourth  evening  in 
jail,  he  stopped  breathing  and  couldn’t  be 
revived.  The  medical  examiner  classified 
his  death  as  natural  due  to  hypertensive 
cardiovascular  disease. 

Of  the  60  deaths,  31  were  classified  as 
natural,  which  is  consistent  with  national 
ratios  for  jail  deaths.  The  other  48  percent 
were  classified  as  suicides,  homicides  and 
accidents. 

Of  the  16  suicides,  most  inmates 
hanged  themselves,  including  38-year-old 
Sean  Wallace,  who’d  been  in  and  out  of 
safety  cells  at  the  Central  Jail  because  of 
numerous  suicide  threats,  including  an  at- 
tempt to  slice  his  wrists  with  a butter  knife. 
On  April  23, 2011,  he  was  moved  out  of  a 
psychiatric  unit  to  a regular  administrative 
segregation  cell;  47  minutes  later,  during 
medicine  call,  a nurse  found  Wallace  hang- 
ing from  a sheet  tied  to  a bed  bracket. 

Others  used  less-conventional  meth- 
ods. In  2011,  Abraham  Clark,  a 34-year-old 
man  with  a history  of  mental  illness,  in- 
gested enough  water  in  a short  period  of 
time  to  send  his  brain  into  anoxic  shock. 
In  2009,  John  Kopkowski,  an  Ohio  man 
accused  of  having  child  pornography  on 
his  computer,  threw  himself  head-first  ofF 
the  second  tier  of  his  unit  at  George  Bailey. 
According  to  the  medical  examiner’s  re- 
port, inmates  allegedly  told  Kopkowski  he 


“should  end  his  own  life  before  somebody 
did  it  for  him.” 

There  were  five  homicides  in  the  jail 
system.  In  2010,  Jeffrey  Dunn,  a 23-year- 
old  murder  suspect,  died  of  an  asthma 
attack  during  a fistfight.  Russell  Hartsaw, 
a mentally  ill  70-year-old  arrested  on  a 
probation  violation,  was  beaten  to  death  in 
2010  by  other  inmates.  Three  inmates  died 
at  the  hands  of  deputies:  Two  perished — 
Jeff  Dewall  in  2008  and  Tommy  Tucker  in 
2009 — due  to  oxygen  deprivation  when 
guards  attempted  to  restrain  them,  and  a 
third,  Anthony  Dunton,  was  shot  to  death 
in  September  2012  after  breaking  free  from 
his  restraints  during  an  MRI  examination 
at  UCSD  Medical  Center. 

Then  there  are  the  accidental  deaths. 
In  jail,  accidental  deaths  aren’t  acciden- 
tal like  traffic  collisions  or  slipping  and 
breaking  one’s  neck.  All  eight  of  the  “ac- 
cidental” deaths  in  San  Diego’s  jails  were 
drug-related,  either  overdoses  or  physical 
complications  due  to  withdrawal.  Some 
inmates  obtained  drugs  in  jail  or  hoarded 
medications,  such  as  Mark  Johnson.  The  42- 
year-old,  who’d  just  been  sentenced  to  28 
years  under  California’s  Three  Strikes  law, 
told  his  cellmate  he’d  be  getting  a “shipment 
of  drugs.”  Richard  Diaz,  a 40-year-old  ad- 
dict, died  from  a stomach  obstruction  after 
three  days  of  seizures  and  vomiting  due  to 
heroin  withdrawal. 

CityBeat  obtained  and  analyzed  all  60 
medical  examiner  investigations.  We  also 
compared  those  narratives  against  findings 
by  the  county’s  Citizens  Law  Enforcement 
Review  Board  and  documents  from  mul- 
tiple wrongful  death  lawsuits  against  the 
county.  Sheriff  Bill  Gore  denied  interview 
requests,  asking  for  questions  in  writing, 
most  of  which  his  office  did  not  answer. 

• • • 

Sixty  dead  inmates.  Is  that  low  or 
high?  How  many  dead  inmates  is  too 
many? 

In  2000,  Congress  passed  the  Deaths 
in  Custody  Reporting  Act  (DCRA)  to  help 
address  increasing  reports  of  neglect  and 
abuse  in  U.S.  jails  and  prisons.  Under  the 
act,  the  Bureau  of  Justice  Statistics  (BJS), 
the  research  and  analytical  arm  of  the  U.S. 
Department  of  Justice,  collects  reports 
from  correctional  facilities  and  employs 
a measurement  called  the  mortality  rate 
to  compare  facilities.  As  a formula,  it’s 
the  number  of  deaths  divided  by  a jail  or 
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prison  system’s  average  daily  population 
(ADP) — the  average  number  of  prisoners 
in  the  facility  on  any  given  day  in  a year. 
This  formula  allows  researchers  to  accom- 
modate for  the  high  turnover  and  daily 
fluctuation  in  local  jail  populations.  It’s  also 
the  metric  used  by  the  National  Institute  of 
Corrections. 

“The  reason  why  we  use  average  daily 
population  is  that  we  want  to  mirror  the 
method  that  is  epidemiologically  sound,” 
BJS  researcher  Margaret  Noonan  says. 

In  other  words,  since  the  Centers  for 
Disease  Control  and  other  health  orga- 
nizations use  an  equivalent  mortality  rate 
to  calculate  deaths  for  large  populations, 
prison  researchers  can  compare  the  mortal- 
ity rates  in  jails  to  that  of  society  as  a whole. 
Typically,  the  mortality  rate  is  expressed  in 
number  of  deaths  per  100,000  people. 

For  example,  in  2010,  the  United 
States  had  a mortality  rate  of  799  deaths 
per  100,000  people.  Jails  in  the  U.S.  had 
an  average  mortality  rate  of  125  deaths  per 

100,000  inmates.  Jails  in  California  had  a 
rate  of  162  deaths  per  100,000  inmates. 

“Deaths  occur  far  less  in  jail  than  in 
the  general  population,”  Noonan  says.  “It’s 
because  [jail]  is  a microcosm.  It’s  a smaller 
subpopulation  of  the  general  population 
and  people  cycle  in  and  out  so  quickly, 
they’re  really  not  in  the  population  long 


enough  to  die.” 

The  San  Diego  County  jail  system’s  11 
deaths  in  2010  resulted  in  a mortality  rate 
of  237  deaths  per  100,000  inmates — 90 
percent  higher  than  the  national  average  for 
jails  that  year  and  46  percent  higher  than 
the  average  for  California  jails.  But,  Noonan 
says,  since  the  rate  can  fluctuate  year  to  year, 
it’s  important  to  look  at  the  mortality  rate 
over  a number  of  years. 

“We  don’t  want  [the  public]  to  look 
at  a certain  rate  and  say,  ‘Wow,  that  seems 
really  high,’  because  what  could  happen  is 
the  following  year,  San  Diego  might  only 
have  four  deaths  and  then,  all  of  a sudden, 
their  rate  is  right  back  to  where  you  would 
expect  it  to  be.” 

San  Diego  County  hit  its  high  in  2009 
with  12  deaths,  followed  by  two  years  each 
with  11  deaths,  then  dropping  to  eight 
deaths  in  2012. 

“Deaths  can  certainly  vary  dramatically 
from  year  to  year,”  says  Dr.  Ronald  Shansky, 
a jail  health  consultant  and  former  medi- 
cal director  for  the  Illinois  Department  of 
Corrections.  “Over  time  they  tend  to  be 
fairly  stable,  and  it  does  help  to  compare 
to  other  facilities.” 

But  there  hasn’t  been  much  variation 
for  San  Diego’s  jails.  When  the  BJS  released 
its  statistics  for  2000  through  2007,  San 
Diego  had  the  second-highest  death  rate 
of  California’s  large  jail  systems,  with  195 
deaths  per  100,000  inmates.  That  rate  has 
increased  in  the  years  since.  Between  2000 


and  2012,  San  Diego  County’s  mortality 
rate  was  218  deaths  per  100,000,  putting 
the  county  at  the  top  of  the  list. 

CityBeat  independently  collected  six 
years’ worth  of  data — 2007  to  2012 — from 
California’s  10  largest  county  jail  systems 
and  analyzed  it  using  BJS’s  epidemiologi- 
cal model.  Our  intent  was  to  compare  the 
most  recent  data  among  facilities  that  are 
similar  in  size,  population  and  institutional 
framework  (in  other  words,  the  same  state- 
level  criminal  statutes  and  similar  funding 
relationships  with  the  state  government). 
Further,  records  indicated  that  2006  was  the 
last  year  the  San  Diego  County  jail  system 
underwent  changes  to  prevent  deaths. 

Of  those  10  jail  systems,  over  that 
period,  San  Diego  County  had  the  high- 
est average  mortality  rate:  202  deaths  per 

100,000  inmates. 

The  next  closest  was  Riverside  County, 
with  198  deaths  per  100,000  inmates  and 
Alameda  County  with  173  deaths  per 

100,000  inmates. 

How  many  dead  inmates  is  too  many? 
Here’s  one  way  to  look  at  it: 

If  17  fewer  people  died  in  San  Diego 
County  jails  over  the  last  six  years,  that 
would  make  the  county  about  average 
among  California’s  10  largest  jail  systems 
(or  147  deaths  per  100,000  inmates). 

The  San  Diego  County  Sheriff’s 
Department  challenged  the  mortality  rate 
method  of  measuring  deaths,  specifically 
with  suicides,  claiming  that  it  produces 
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“mathematically  exaggerated”  numbers. 
Instead,  the  Sheriff’s  Department  pointed 
to  a less  accepted  method,  the  “at  risk”  rate. 
Instead  of  using  the  average  daily  popula- 
tion, the  “at  risk”  rate  divides  the  number  of 
deaths  by  the  total  number  of  bookings.  The 
theory  behind  this  formula  is  that  everyone 
who  enters  the  facility  is  at  risk  of  dying. 
However,  very  little  research  exists  based  on 
this  type  of  measurement,  and  the  Sheriff’s 
Department  did  not  provide  scientific  evi- 
dence to  support  its  position. 

It’s  easy  to  see  why  the  department 
prefers  this  method.  Using  booking  data 
from  2007  to  2011  (2012  has  not  yet  been 
compiled),  CityBeat  found  that  San  Diego 
County’s  inmate  mortality  rate  was  bet- 
ter than  the  average  large  jail  system  in 
California. 

However,  the  more  people  who  are 
booked  and  released,  the  better  the  rate 
looks,  and  San  Diego  County  has  a dis- 
proportionately large  number  of  bookings 
for  ajail  system  its  size. The  BJS  doesn’t  use 
bookings-related  data  for  this  very  reason — 
high  turnover  skews  the  data. 

“Obviously,  there  are  other  people 
that  use  admissions,  and  we  wouldn’t  say 
that’s  wrong,  per  se — it’s  just  not  the  way 
that  we  do  it,”  Noonan  says.  “We  want  to 
follow  a model  that  is  more  epidemiology 
based,  because  we  are  dealing  with  mortal- 
ity data.” 

“The  Bureau  of  Justice  Statistics  has 
been  using  the  calculation  of  average  daily 
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population  for  20  or  30  years  or  more,  and  the  possibility  of  reducing  deaths.” 
no  one  complains  about  it  unless  they  have  The  Sheriff’s  Department  did  not 

a higher  rate  than  the  national  average,”  express  concern  about  the  information 
says  Lindsey  Hayes,  project  director  at  CityBeat  presented  to  them  and  did  not 
the  National  Center  on  Institutions  and  recognize  its  validity  even  though  the 
Alternatives.  numbers  were  based  on  a model  designed  by 

Numbers,  however,  offer  only  a bird’s-  the  Department  of  Justice,  the  same  branch 
eye  view,  and  many  experts  are  cautious  to  where  SheriffBill  Gore  previously  worked 
base  criticism  on  numbers  alone.  as  an  FBI  agent. 

“Probably  the  most  important  thing  “You  asked  if  we  were  aware  of  [your] 

to  determine  is:  Do  they  have  an  effective  statistics  as  presented,”  Sheriff’s  spokes- 
review  program,”  Shansky  says.  “Because  person  Jan  Caldwell,  herself  a former  FBI 
that’s  the  only  thing  that’s  going  to  impact  agent,  says  via  email.  “Our  Detentions 
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San  Diego  Inmate  Deaths  (cont.) 


Services  Bureau  regularly  meets  to  examine 
and  review  all  inmate  deaths  to  ascertain 
the  circumstances  of  death  and  ensure  all 
of  our  policies  and  procedures  were  fol- 
lowed.The  objectives  of  this  assessment  are 
to  thoroughly  review  and  learn  from  the 
events,  make  any  necessary  changes  based 
on  these  events  and  ascertain  if  the  events 
were  preventable. The  Sheriff’s  Department 
takes  each  inmate  death  very  seriously, 
since  we  are  responsible  for  their  safety  and 
well-being.” 

• • • 

Several  agencies  are  tasked  with  over- 
seeing  jail  facilities  in  San  Diego,  but  few 
have  paid  close  attention  to  the  mortality 
rates. 

The  San  Diego  County  Grand  Jury,  a 
body  of  citizens  who  inspect  the  facilities 
annually,  has  rarely  mentioned  jail  deaths  in 
its  annual  reports.  The  San  Diego  County 
District  Attorney  reviews  all  officer-in- 
volved deaths  in  custody,  but  found  that 
the  three  that  occurred  in  the  last  six  years 


were  within  policy.  The  main  body  charged 
with  investigating  deaths  is  the  county’s 
Citizens  Law  Enforcement  Review  Board 
(CLERB),  which  examines  allegations  of 
abuse  in  custody. 

When  an  unnatural  death  occurs  in  jail, 
the  Sheriff’s  homicide  division  writes  up  an 
investigative  report,  which  is  then  reviewed 
by  the  Sheriff’s  internal  Critical  Incident 
Review  Board.  CLERB  also  receives  a copy 
and  decides  whether  to  conduct  its  own 
investigation. 

“We  are  finders  of  fact,”  Lt.  Glenn 
Giannantonio  of  the  homicide  division 
tells  CityBeat.  “We  don’t  make  any  policy- 
issue  recommendations.  We  just  say  this  is 
what  happened  and  primarily  this  is  why 
it  happened.” 

Since  2007,  CLERB  has  completed  24 
in-custody-death  investigations.  Another 
seven  cases  are  still  under  review,  says  Ex- 
ecutive Director  Patrick  Hunter  via  email. 

Hunter  says  that  CLERB  doesn’t 
normally  investigate  deaths  ruled  as 
natural  unless  there  are  extenuating  cir- 
cumstances. 

The  publicly  available  results  of  each 
investigation  are  little  more  than  a single 
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paragraph;  in  no  cases  did  CLERB  find 
wrongdoing  on  the  part  of  the  sheriff. 
However,  CLERB  has  made  a number  of 
policy  recommendations,  several  of  which 
the  sheriff  has  rejected. 

In  2008,  after  the  suicide  of  Adrian 
Correa,  a 21-year-old  paranoid  schizo- 
phrenic who’d  threatened  to  kill  himself 
multiple  times,  CLERB  expressed  concern 
about  a breakdown  in  communication  dur- 
ing shift  changes. 

“Briefings  at  shift  changes  in  the  de- 
tention facilities  should  routinely  include 
information  about  inmates  identified  as 
suicide  risks,”  wrote  Robert  Winston, 
CLERB’s  chair  at  the  time,  to  then- Sheriff 
Bill  Kolender.  “A  checklist  that  includes 
the  status  of  at-risk  inmates  and  the  De- 
partment’s response  plan  would  enhance 
continuity  of  care,  monitoring  and  housing,” 
Winston  wrote. 

Earl  Goldstein,  the  Sheriff’s  medical 
director,  thanked  Winston  for  his  letter 
but  rejected  the  recommendation,  saying 
that  the  jail’s  suicide  rate  was  low — only 
four  suicides  total  during  the  2007-2008 
and  2008-2009  fiscal  years  (July  1,  2007 
through  June  30, 2009). 

“Based  on  ...  the  low  incidences  of 
completed  suicides  in  our  facilities,  it  is  not 
practical  to  add  these  systems  to  the  current 
program,”  Goldstein  wrote. 

But  Goldstein’s  numbers  were  wrong. 
There  were  actually  six  suicides  during 
that  period,  and  a seventh  that  happened 
on  July  3,  2009 — three  days  into  the  next 
fiscal  year. 

When  inmate  Dewall  died  in  2008  due 
to  excessive  restraint,  CLERB  took  nearly 
three  years  to  issue  policy  recommenda- 
tions. By  then  another  inmate,  Tommy 
Tucker,  had  died  due  to  similar  excessive 
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restraint  techniques.  CLERB  did  not  in- 
vestigate Tucker’s  death. 

In  2011,  CLERB  suggested  that  the 
Sheriff’s  Department  review  its  training 
policies  and  have  its  tactical  team  wear 
numbers  on  their  uniforms  so  they  can 
be  identified  when  investigators  review 
videotapes.  The  sheriff  conceded  to  those 
changes,  but  denied  others. 

In  a March  2011  letter  to  the  sheriff, 
CLERB  expressed  concern  that  the  depart- 
ment did  not  have  formal  policies  regarding 
when  it  would  alert  CLERB  of  an  inmate’s 
death,  despite  county  code  endowing  the 
board  with  clear  oversight  responsibilities. 
Per  state  code,  CLERB  is  allowed  one  year 
to  initiate  an  investigation;  there  were  cases 
in  2009  and  2010  that  the  board  didn’t 
find  out  about  a death  in  time,  Hunter 
says.  CLERB  identified  five  areas  where  it 
wanted  to  be  included  in  the  notification 
process;  the  sheriff  declined  all  of  them. 

“We  strive  to  respond  with  profes- 
sionalism and  a spirit  of  cooperation  to 
recommendations  for  improvement  to  the 
policies  and  procedures,”  Sheriff’s  Depart- 
ment Executive  Manager  John  Madigan 
wrote  in  response.  “CLERB  has  signifi- 


cantly contributed  to  the  enhancement 
[of]  these  important  documents  and  we 
appreciate  the  Board’s  insight.” 

But,  he  concluded:  “After  due  consid- 
eration, Sheriff  Gore  respectfully  declines 
to  modify  the  policies  and  procedures  as 
suggested  by  CLERB.” 

The  sheriff  did,  however,  direct  the  de- 
partment’s Division  of  Inspectional  Services 
to  notify  CLERB  of  all  in-custody  deaths. 

In  questions  provided  to  the  sheriff, 
CityBeat  requested  further  explanation  of 
this  decision  and  how  it  bodes  for  transpar- 
ency and  accountability. 

“While  we  appreciate  CLERB’s  valu- 
able review  process,  they  are  not  part  of  the 
Sheriff  Department’s  investigatory  process 
and  therefore  are  not  contacted,”  Caldwell 
wrote. 

Even  more  inconsistent  may  be  how 
families  are  notified  of  the  circumstances 
of  an  inmate’s  death.  When  Tucker  died  in 
the  hospital  due  to  injuries  sustained  during 
physical  restraint,  it  was  not  the  Sheriff’s 
Department  that  contacted  the  family;  it 
was  representatives  of  an  organ- donation 
agency.  Only  after  the  family  received  a 
letter  from  another  inmate  describing  the 


incident  did  they  move  to  press  further 
through  a lawsuit.  The  family  of  Shane 
Hipfel,  who  drowned  himself  in  his  cell 
toilet  in  2012,  fought  for  more  than  a year 
for  information;  only  after  the  threat  of 
a lawsuit  did  the  sheriff  allow  one  of  the 
family’s  attorneys  to  view  the  videotape  of 
the  incident. 

“We  made  several  verbal  requests 
through  various  channels  to  get  the  video- 
tape, which  supposedly  shows  the  incident, 
but  the  sheriff’s  office  refuses  to  turn  it 
over,”  attorney  Vince  Colella  said  in  an 
interview  in  January.  “They  claimed  it’s  not 
their  jail  policy  to  do  so....  If  nothing  was 
done  wrong  or  improper,  at  least  get  the 
family  the  video  so  they  have  closure.” 

In  mid-March,  after  CityBeat  presented 
its  research  to  the  sheriff,  a representative  of 
the  family  finally  was  allowed  to  view  the 
video.  A lawsuit  is  forthcoming,  Colella 
says. 

• • • 

“Oftentimes  I will  hear  from  sheriffs, 
‘We’re  scratching  our  head;  we’ve  had  these 
deaths  and  we  think  we  have  good  policies 
and  we  didn’t  violate  our  policies,”’  says 
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Hayes,  a national  expert  on  suicide  preven- 
tion. “And  then  I go  on-site,  and  I say,  ‘Well, 
you  didn’t  violate  your  policies  because  you 
have  really  bad  policies.’” 

But,  unlike  the  jurisdictions  that  invite 
Hayes  in  to  assess  their  performance,  the 
San  Diego  County  Sheriff’s  Department 
has  yet  to  acknowledge  that  its  high  mor- 
tality rate  is  a problem.  True,  inmates  are  a 
high-risk  group:  many  are  longtime  addicts, 
for  instance,  with  myriad  health  issues  as  a 
result  of  their  addiction. 

“The  analogy  is  between  jail  and  an 
emergency  room,  and  a prison  is  like  a doc- 
tor’s office,”  says  Marc  Stern,  a correctional 
healthcare  consultant  and  former  Health 
Services  Director  for  the  Washington  State 
Department  of  Corrections.  “In  jails,  people 
are  coming  and  going  all  the  time;  it’s  very 
difficult  to  operate  a jail.  It’s  hectic  and  it’s 
high-risk.” 

But,  Stern  says,  San  Diego’s  high  mor- 
tality rate  is  a red  flag. 

“The  best  news — if  I were  writing 
your  article,  or  if  I were  investigating 
this — would  be  talking  to  the  jail  and  have 
them  say,  ‘You  know,  we  noticed  the  same 
thing  you  did;  there’s  an  unexpectedly  high 
number  of  deaths  and  suicides  compared  to 
other  places,  and  we  are  investigating  it,’” 
he  says.  “That  would  be  kind  of  the  good- 
news  story — to  find  out  that  they  really  are 
addressing  it.” 

PART  II -Wheels  of  Force 

The  diagram  looks  like  two  carnival 
wheels,  but  it  represents  the  array  of  options 
facing  San  Diego  County  Sheriff’s  deputies 
when  they  confront  a hostile  inmate.  It’s 


part  of  the  “use  of  force”  guidelines  issued 
to  guards. 

The  first  wheel  is  labeled  “Suspect’s  Ac- 
tions,” with  spokes  representing  behaviors 
ranging  from  “non-compliance”  to  “active 
resistance”  and  “assaultive  behavior.”  The 
second  wheel  is  “Deputy’s  Response,”  with 
spokes  bearing  terms  such  as  “verbal  direc- 
tions,” “hands-on  control”  and  “lethal  force.” 
Connecting  the  wheels  is  a box  that  tells 
the  deputy  to  select  a “reasonable  response” 
(underline  included)  from  the  second  wheel 
to  control  the  behavior  in  the  first. 

Tommy  Tucker,  a 35-year-old  obese  in- 
mate in  a psychiatric  unit  at  the  San  Diego 
Central  Jail,  spun  those  wheels  on  February 
22, 2009,  and  lost  his  life.  His  act  of  defi- 
ance: attempting  to  take  a cup  of  hot  water 
back  to  his  cell  while  the  unit  was  in  lock- 
down.  Within  minutes,  the  perfect  storm 
of  brutality — pepper  spray,  a misplaced 
chokehold  and  being  handcuffed,  facedown 
on  the  floor — resulted  in  his  death. 

San  Diego  County  has  the  highest 
mortality  rate  among  California’s  largest  jail 
systems  based  on  data  from  2007  to  2012. 
Tucker  was  one  of  12  deaths  in  San  Diego 
jail  custody  in  2009,  the  highest  number  of 
deaths  in  a single  year  recorded  by  the  five- 
facility  system  during  that  period. 

The  official  cause  ofTucker’s  death  was 
anoxic  encephalopathy — brain  damage  due 
to  oxygen  starvation.  What  makes  Tucker’s 
death  unique  is  the  secrecy  surrounding  it. 

Tucker’s  family  in  Alabama  didn’t 
know  he’d  died  violently.  They  were  in- 
formed through  an  organ-donation  service, 
which  originally  had  received  false  infor- 
mation that  Tucker  died  from  a traumatic 
brain  injury.  It  wasn’t  until  another  inmate 
contacted  Tucker’s  girlfriend  that  the  family 
began  to  suspect  foul  play.  A full  17  months 


passed  before  they  received  the  medical 
examiner’s  report.  When  they  read  it  was  a 
homicide,  they  hired  a lawyer. 

“They  had  no  idea,”  Alabama-based 
attorney  Stan  Morris  tells  CityBeat.  “They 
weren’t  told,  ‘Six  of  the  guards  jumped  your 
brother  and  put  a carotid  hold  on  him,  and 
then  they  did  this,  that  and  the  other.’They 
just  said  he  died.” 

• • • 

A year  before  Tucker’s  death,  another 
obese  inmate  was  mortally  injured  at 
the  Central  Jail.  Jeffrey  Dewall  was  act- 
ing strangely,  running  across  his  cell  and 
banging  his  head  against  the  wall.  Guards 
pepper-sprayed  him,  strapped  him  to  a 
restraint  chair,  kneed  him  in  the  face  and 
held  him  doubled  over  for  several  minutes. 
When  they  lifted  him,  they  found  he  had 
stopped  breathing.  Dewall’s  family  sued  and 
received  justice  in  the  form  of  a 1600,000 
settlement. 

In  September  2012,  a third  inmate 
from  the  Central  Jail  died,  but  outside  of 
the  jail’s  walls.  Anthony  Dunton  had  been 
taken  to  UCSD  Medical  Center  after  a fight 
with  deputies.  When  he  broke  free  of  his 
restraints  in  the  MRI  room,  deputies  first 
tried  TASERs,  then  shot  him  twice.  Most 
local  news  outlets  covered  the  death. 

By  comparison,  Tucker’s  death  oc- 
curred in  the  dark.  Only  recently  has 
Tucker’s  family  learned  the  details  through 
their  lawsuit.  In  addition  to  public  records, 
CityBeat  was  granted  access  to  depositions 
conducted  in  December  2012  and  video 
and  audio  evidence  obtained  by  Morris 
and  his  local  co-counsel,  Julia  Yoo,  via  the 
discovery  process. 

Tucker  was  booked  in  January  2009  on 
domestic  violence  charges.  He  was  placed  in 
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a psychiatric  unit  due  to  his  schizophrenia 
(he  was  prescribed  two  anti-psychotic  med- 
ications) and  a lifelong  seizure  disorder.  He 
was  also  obese,  asthmatic,  visually  impaired 
and  partially  deaf.  One  guard  testified  in 
his  deposition  that  Tucker  normally  spoke 
loudly  in  a way  that  could  have  been  mis- 
taken for  agitation. 

On  the  day  of  his  death,  inmates  in 
Tucker’s  unit  were  ordered  to  return  to  their 
cells  because  guards  needed  to  transfer  a 
suicidal  inmate  in  another  unit  to  a safety 
cell.  Tucker  instead  went  for  a cup  of  hot 
water. 

The  video  shows  Tucker  slowly  de- 
scending the  stairs  from  the  second  tier  and 
crossing  the  empty  main  floor.  He  fills  his 
plastic  cup  with  water,  returns  to  the  stairs 
and  walks  up. 

“It’s  pretty  dadgum  obvious  this  guy  is 
going  back  to  his  cell, ’’Morris  says.  “There’s 
not  like  a door  up  there  where  he  can  go  out 
to  a Jack-in-the-Box  and  get  a burger.” 

At  the  top  of  the  tier,  Tucker  turned  as 
two  deputies  called  to  him.  According  to 
the  initial  reports, Tucker  cursed  and  threw 
hot  water  at  the  guard  closest  to  him,  but 
this  isn’t  clear  in  the  video.  The  deputy  later 
testified  in  his  deposition  that  Tucker  only 
tipped  his  cup  forward,  splashing  water  on 
the  ground.  The  guards  claimed  they  warned 
Tucker  several  times  to  return  to  his  cell,  but 
the  inmate  took  a fighting  stance. 

The  video,  however,  shows  that  seconds 
after  the  first  deputies  spoke  to  him, Tucker 
turned  to  flee  as  a cluster  of  guards  charged 
up  the  stairs. 

“If  you  look  at  what  the  deputies  say 
actually  happened,  and  time  that  with  the 
pictures,  there’s  just  not  enough  time  for 
everything  that  they  say  happened  to  have 
actually  happened,”  Morris  says.  “A  total 


of  six  deputies  basically  go  up  the  stairs 
at  a pretty  good  trot  and  proceed  right  to 
Tucker.  Do  not  pass  ‘Go’;  do  not  collect 
$200.  They  jumped  this  guy  and — down  on 
the  ground,  boom.  Boom-boom-boom.” 

Three  guards  shot  streams  of  pepper 
spray  at  Tucker’s  face.  Then,  using  the 
“swarm”  technique,  they  each  grabbed  dif- 
ferent limbs,  with  one  guard  applying  a 
carotid  hold,  or  chokehold.  A hood  called  a 
“spit  sock”  was  placed  over  Tucker’s  head  as 
deputies  pinned  him  facedown  on  the  floor. 
They  used  two  sets  of  handcuffs  to  chain 
Tucker’s  arms  behind  his  back.  When  they 
lifted  the  inmate,  his  body  was  limp.  They 
removed  the  spit  sock  and  discovered  his 
face  was  purple. 

The  guard  who  used  the  carotid 
hold  said  he  held  it  for  only  two  to  five 
seconds.  But  when  Chief  Medical  Exam- 
iner Glenn  Wagner  gave  his  deposition,  he 
described  blunt  force  trauma  to  the  neck, 
including  hemorrhages  on  the  windpipe, 
muscles,  the  soft  tissue  around  the  thyroid 
and  the  carotid  body,  the  nerve  ganglion 
that  regulates  heart  rate. 

Wagner  testified  that  the  injury  was 
consistent  with  strangulation,  but  that  alone 
wasn’t  what  killed  Tucker.  It  was  also  the 
way  his  breathing  was  hindered  when  they 
laid  him  on  his  belly  and  pulled  his  arms 
behind  his  back.  It  was  also  Tucker’s  own 
weight,  compounded  by  that  of  the  guards 
on  top  of  him.  He  noted  that  pepper  spray 
could  have  caused  an  asthmatic  episode. 

“You  have  anywhere  from  1,200  to 
1,800  pounds  or  portions  thereof  being 
applied  to  a person  who  just  by  their  own 
weight  is  going  to  have  a problem,”  Wagner 
said  in  his  deposition.  “Then  you  supersede 
that  with  the  pepper  spray,  a carotid  hold, 
which  may  be  either  a blood  choke  or  an 


air  choke,  depending  on  how  it’s  applied, 
plus  his  general  excitement  and  the  epi- 
nephrine and  norepinephrine.  We  know, 
from  the  autopsy,  that  he  has  an  enlarged 
heart.  So  you’ve  got  [cardiac  disease]  setting 
the  stage  for  the  heart  failing,  you’ve  got 
the  lungs  that  are  failing  already  and  we’ve 
got  a number  of  things  going  on,  some  of 
which  he’s  contributing  to  by  the  nature  of 
his  body  and  some  things  that  are  being 
contributed  to  by  the  circumstances  that 
brought  about  his  collapse.” 

The  guards  said  they  rolled  Tucker  on 
his  side  into  a “recovery”position  while  wait- 
ing for  medics.  However,  the  first  nurse  on 
the  scene  said  in  his  deposition  that  Tucker 
was  on  his  stomach  and  remained  that  way 
for  at  least  another  two  minutes  before  being 
uncuffed  and  rolled  onto  his  back. 

These  details  weren’t  caught  on  video, 
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San  Diego  Inmate  Deaths  (cont.) 


except  for  personnel  running  up  and  down 
the  stairs,  then  carrying  down  Tucker’s  body 
in  a stretcher. 


The  San  Diego  County  District  At- 
torney’s  office  issued  a review  letter,  as  it 
does  for  all  law  enforcement-related  ho- 
micides. Relying  primarily  on  the  Sheriff’s 
Department’s  own  investigation,  the  DA 
concluded  the  deputies  “acted  reasonably 
under  the  circumstances.”  But  the  letter  is 
rife  with  inaccuracies,  including  reporting 
Tucker’s  age  wrong  by  five  years  and  his  date 
of  arrest  off  by  a month.  The  letter  claims 
Tucker  threw  the  entire  cup  at  the  deputy 
and  states  that  another  deputy  tried,  but 
failed,  to  apply  the  carotid  hold.  Omitted 
from  the  narrative  is  how  Tucker  was  re- 
turning to  his  cell  when  the  confrontation 
began. 

CLERB  didn’t  investigate  Tucker’s 
death.  CLERB’s  executive  director,  Patrick 
Blunter,  didn’t  respond  to  questions  about 
Tucker,  but  acknowledged  that  between 
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2009  and  2010,  the  Sheriff’s  Department 
had  failed  to  notify  CLERB  of  several  in- 
mate deaths,  leading  the  board  to  demand 
that  the  department  amend  its  policies.  The 
demand  was  refused. 

Mark  Lim,  the  inmate  who  contacted 
Tucker’s  girlfriend,  also  sent  a letter  to  the 
Scm  Diego  Uiiion-Tribune,  asking  then- 
metro  editor  Lorie  Hearn  to  “shine  light” 
on  the  “murder.”  The  Sheriff’s  homicide 
division  intercepted  the  correspondence: 
A detective  re-interviewed  Lim — a Marine 
awaiting  trial  for  murder — and  asked  why 
he  hadn’t  voiced  the  allegations  during  the 
first  interview. 

Lim  answered  that  guards  threatened 
him.  Hearn  says  she  doesn’t  recall  receiving 
the  letter  and  would  have  investigated  the 
death  had  she  seen  it. 

The  Sheriff’s  Department  referred 
CityBeai’ s questions  to  the  County  Counsel, 
which  in  turn  responded  that  it  does  not 
comment  on  ongoing  litigation.  However, 
Jan  Caldwell,  the  sheriff’s  public  affairs 
officer,  did  add  a remark  about  psychiatric 
inmates  at  the  end  of  an  email. 

“I  believe  it  is  important  to  note  our 
jail  system  provides  not  only  excellent  med- 
ical screening  and  care,  but  mental  health 
resources  to  assist  inmates  re-enter  society 
well-functioning  after  their  sentences  are 
completed,”  Caldwell  writes . “The  Sheriff’s 
Department  is  one  of  the  largest  providers 
of  mental  health  services  in  the  county. 
At  any  given  time,  twenty-five  to  thirty 
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percent  of  our  inmate  population  is  on 
psychotropic  drugs. 

“I  hope  this  information  is  helpful  to 
you  and  illuminates  the  challenges  we  face 
every  day  in  caring  for  a segment  of  society, 
who  is  in  the  most  need  of  help.” 

PART  III  - Addiction  can  be  Fatal 

The  last  time  Shaunda  Brummette 
saw  her  son,  Daniel  Sisson,  it  was  in  a V ista 
courtroom  late  in  the  afternoon  of  June  23, 
2011.  Sisson,  a sandy-haired  21-year-old 
who’d  grown  up  surfing  North  County 
beaches,  was  there  to  answer  to  a drug  pos- 
session charge;  Brummette  went  with  him 
to  the  hearing. 

Sisson  had  been  arrested  the  week 
before  and  posted  bail,  so  he  and  his  mom 
assumed  the  court  appearance  would  be 
routine — he’d  plead  not  guilty  and  wait  for 
his  next  hearing. 

But  that’s  not  what  happened. 

Because  Sisson  was  on  probation 
from  an  earlier  conviction — also  for  drug 
possession — he  was  taken  into  custody.  As 
deputies  handcuffed  him,  he  turned  to  look 
at  his  mom. 

“It’s  the  saddest  look  I’ve  ever  seen,” 
Brummette  says. 

Less  than  two  days  later,  Sisson  was  dead. 
His  stay  in  jail  was  so  short  that  his  autopsy 
report  noted  that  the  ink  from  his  book- 
ing fingerprints  was  still  on  his  fingers.  The 
medical  examiner  listed  the  cause  of  death 
as  asphyxiation  from  an  acute  asthma  attack, 
with  heroin  withdrawal  as  a contributing 
factor.  A small  amount  of  methamphetamine 
was  also  found  in  his  system. 

Sisson’s  was  one  of  11  deaths  in  San 
Diego  County  jails  in  2011.  That  year, 
only  Los  Angeles  County  recorded  more 
deaths — 19  total — and  L.A.’s  jail  system 
is  triple  the  size  of  San  Diego’s. 


Alcohol  withdrawal,  experts  say,  can 
be  deadly;  cold-turkey  withdrawal  from 
opiates,  on  the  other  hand,  is  rarely 
life-threatening  unless  an  addict  has  an  un- 
derlying medical  condition — like  asthma. 

“Somebody  who  has  some  other  disease, 
where  the  stress  of  withdrawal  could  make 
that  disease  worse,  definitely  deserves  closer 
monitoring,”  says  correctional-healthcare 
consultant  Marc  Stern.  “So,  if  you  know 
somebody  has  asthma,  and  they’re  going 
to  go  through  withdrawal,  yes,  you  have  an 
obligation  to  monitor  them  more  closely.” 
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According  to  the  medical  examiner’s 
report,  Sisson  was  last  seen  alive  at  5 p.m. 
on  June  25,  roughly  48  hours  after  he’d  been 
booked  into  the  Vista  jail.  The  report  doesn’t 
say  who  saw  him  last. 

When  Sisson  didn’t  respond  to  an  8:10 
p.m.  welfare  check,  the  report  says,  deputies 
entered  his  cell.  By  that  point  rigor  mortis 
had  set  in,  indicating  that  he’d  been  dead 
for  at  least  three  hours.  A medical  examiner 
investigator  found  a letter  in  the  cell  written 
by  Sisson’s  cellmate,  addressed  “to  America,” 
describing  Sisson’s  withdrawal  symptoms. 
The  report  doesn’t  go  into  further  detail  on 
the  letter;  neither  does  it  say  whether  the 
cellmate  was  still  in  the  cell  when  deputies 
found  Sisson. 

Last  year,  Brummette  and  her  husband, 
Greg  Sisson,  filed  a lawsuit  against  the  San 
Diego  County  Sheriff’s  Department.  In  it, 
they  argue  that  the  jail  failed  to  abide  by  the 
California  Code  of  Regulations  for  correc- 
tional facilities,  which  requires  that  “health 
and  safety  checks”  involving  “direct  visual 
observation”  of  each  inmate  be  performed 
at  least  hourly. 

“They  know  he  has  addiction  issues, 
they  know  he’s  detoxed  in  the  past,  they 


know  he  has  asthma  and  they  just  throw 
him  in  a cell,”  says  attorney  Chris  Morris, 
who’s  representing  Sisson’s  parents. 

Lack  of  close  monitoring  is  a thread  that 
runs  through  the  jail  system’s  addiction-re- 
lated deaths.  Ronald  Scimeca,  a 61-year-old 
homeless  chronic  alcoholic  who’d  been  ar- 
rested for  being  dmnk  in  public,  was  booked 
into  the  San  Diego  Central  Jail  at  10:25 
p.m.  on  May  26,  2009,  and  suffered  a sei- 
zure shortly  after.  He  was  placed  in  the  jail’s 
medical  observation  unit,  where,  a medical 
examiner’s  report  says,  inmates  are  to  be 
checked  every  20  minutes.  But,  according  to 
the  report,  four-and-a-half  hours  passed  be- 
tween when  Scimeca  was  last  seen  alive  and 
when  he  was  found  facedown  in  his  bunk. 
According  to  the  medical  examiner’s  report, 
“obvious  rigor  mortis”  had  already  set  in. 
Across  from  Scimeca’s  cell,  the  report  notes, 
was  a nurse’s  station  “that  is  not  manned  with 
personnel  all  the  time.” 

Ray  Mullins,  a chronic  alcoholic,  was 
vomiting  bile  in  the  hours  before  he  died  on 
May  3, 2009.  At  3 p.m.  that  day,  he  was  seen 
lying  facedown  on  his  bed,  his  arm  dangling 
over  the  edge,  but  it  was  45  minutes  before 
anyone  checked  on  him.  Inmates  told  a 


medical  examiner  investigator  that  they’d 
tried  to  alert  deputies  to  Mullins’ condition 
but  were  ignored. 

Calvin  Cole’s  first  cellmate  complained 
about  the  41-year-old  schizophrenic  addict’s 
excessive  vomiting,  as  did  a second  cellmate. 
Though  Cole  had  been  placed  in  the  jail’s 
medical  unit,  it  was  two  other  inmates  who 
found  him  unresponsive — after  he’d  missed 
breakfast — and  attempted  CPR. 

Marion  Lopez,  a heroin  addict,  died  the 
day  she  was  booked  into  jail.  She  laid  down 
in  her  bunk  at  7 p.m. , but  it  wasn’t  until  11:59 
p.m.  that  a deputy  wondered  why  her  cell 
door  was  ajar  and  found  her  dead. 

While  Richard  Diaz’s  autopsy  report 
notes  that  a deputy  was  checking  on  him 
regularly,  the  40-year-old  alcoholic  and  heroin 
addict  with  hepatitis  C was  repeatedly  placed 
in  a top  bunk  despite  suffering  from  tremors 
and  multiple  seizures.  He  fell  out  of  the  bunk 
twice  and  was  vomiting  for  three  days  before 
succumbing  to  a stomach  obstruction. 

• • • 

Brummette  doesn’t  know  how  long 
her  son  had  been  addicted  to  heroin.  As 
a teen,  he  was  anti-drug,  she  says.  But  a 
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San  Diego  Inmate  Deaths  (cont.) 

friend’s  death  when  Sisson  was  16 — from 
a heroin  overdose — threw  him  into  a funk 
and  pushed  him  toward  drugs  rather  than 
away  from  them.  He  was  first  arrested  for 
drug  possession  in  January  2010.  His  final 
stint  in  jail  was  his  seventh  in  less  than  a 
year  and  a half. 

Sisson  tried  to  get  help,  Brummette 
says.  He  enrolled  in  an  outpatient  program 
created  under  Prop.  36,  the  state  law  that 
gives  nonviolent  drug  offenders  the  option 
of  treatment  instead  of  jail,  but  it  didn’t  seem 
to  click.  Not  long  before  his  death,  he  told 
his  mom  he  was  having  a hard  time  staying 
clean.  She  called  around  to  treatment  facili- 
ties, looking  for  something  she  could  afford. 
She  finally  had  him  seen  by  a doctor  who 
prescribed  Suboxone,  an  opiate-replacement 
medication  that  eases  withdrawal  and  dimin- 
ishes cravings  without  a high. 

In  February,  Sisson  was  jailed  in  Vista 
on  a probation  violation.  Brummette  tried 
to  bring  him  his  Suboxone. 

“I  went  out  there  to  let  them  know 
that  he  was  asthmatic  and  he  was  on  Su- 
boxone,” she  says.  “I  brought  the  doctor’s 
note.  I brought  the  medication  bottle.  They 
looked  at  me  and  said,  ‘You  know  what, 
we’ll  handle  it  our  way.’” 

Even  though  medication-assisted 
withdrawal  from  opiate  addiction — via 
drugs  like  methadone  or  Suboxone — is 
considered  to  be  the  standard  of  care  by 
the  American  Psychiatric  Association,  the 
American  Society  of  Addiction  Medicine, 
the  National  Commission  on  Correctional 
Health  Care  and  the  Bureau  of  Prisons, 
it’s  rarely  used  in  U.S.  jails.  Less  than  10 
percent  are  licensed  to  provide  it.  This 


means  that  inmates  who  aren’t  currently  on 
opiate-replacement  therapy  when  they’re 
incarcerated  can’t  start  a program  while 
in  jail.  Only  pregnant  inmates  can  start 
on  methadone  because  withdrawal  could 
threaten  the  life  of  the  fetus. 

In  San  Diego,  inmates  who  are  enrolled 
in  a methadone  program  prior  to  being  in- 
carcerated have  to  arrange  with  their  clinic 
to  have  their  daily  dosage  brought  to  the 
jail. The  same  policy  applies  to  other  opiate- 
replacement  drugs  like  Suboxone.  But 
while  methadone  must  be  administered  in 
a clinic  setting,  Suboxone  can  be  prescribed 
by  private-practice  doctors,  who  might  not 
have  the  ability  to  deliver  jail  doses. 

Bottom  line:  Jail  access  to  opiate- 
replacement  drugs  can  prove  tricky,  says 
Gretchen  Burns  Bergman,  executive  direc- 
tor of  the  addiction-recovery  organization 
A New  PATH.  Addicts  might  not  be  in  the 
best  position  to  arrange  for  their  own  care 
and  might  not  have  anyone  on  the  outside 
to  do  it  for  them.  When  Bergman’s  son 
was  arrested,  she  was  the  one  who  called 
the  clinic  to  make  sure  his  methadone  was 
delivered  to  the  jail — but  first  she  had  to 
settle  some  of  his  past-due  bills. 

“It’s  very  difficult  for  family  members 
to  get  any  clear  understanding  of  what’s 
available,”  she  says.  “The  sad  truth  is  that 
people  arrested  for  drug  charges  are  treated 
like  criminals,  rather  than  people  with  a 
chronic  relapsing  disorder.” 


The  county’s  response  to  the  Sisson 
lawsuit  places  blame  on  Sisson  for  not 

telling  jail  medical  

staff  during  intake 
that  he  was  addicted 
to  heroin — and  for 


being  an  addict  in  the  first  place. 

“Sisson  lied  about  the  state  of  his 
health  when  he  discussed  his  medical  back- 
ground with  the  intake  nurse  and  due  to 
his  continual  use  of  heroin  (despite  having 
been  placed  in  a drug  treatment  program), 
he  underwent  withdrawal,”  says  a motion 
filed  by  the  county  on  July  25,2012,  seeking 
to  dismiss  the  lawsuit. 

“No  one  in  the  jail  put  him  in  this 
position;  rather,  it  was  a course  of  action  he 
alone  initiated,”  it  goes  on  to  say. 

According  to  the  medical  examiner’s 
report,  Sisson  initially  didn’t  tell  the  in- 
take nurse  that  he  was  an  addict  because 
he  didn’t  want  to  be  prescribed  Vistaril,  a 
sedative  routinely  given  to  inmates  going 
through  withdrawal.  However,  14  hours 
later,  the  report  says,  his  withdrawal  symp- 
toms were  severe  enough  that  he  sought 
help,  admitting  to  jail  staff  that  he  used 
heroin  daily. 

The  report  describes  his  withdrawal 
symptoms  as  “moderate” — vomiting,  diar- 
rhea, tremors  and  dilated  pupils.  He  was 
prescribed  Tylenol,  the  painkiller  Naproxen 
and  an  anti-nausea  medication,  and  given 
a small  “rescue”  inhaler.  The  autopsy  report 
notes  that  the  inhaler  was  found  on  Sisson’s 
bed,  though  no  traces  of  its  active  ingredi- 
ent, Albuterol,  were  found  in  his  system. 

Brummette  says  it  took  months  to  get 
her  son’s  autopsy  report.  Right  now,  it’s  all 
the  information  she  has,  and  it’s  left  a lot  of 
unanswered  questions:  Even  though  Sisson 
didn’t  initially  tell  staff  that  he  used  heroin, 
the  medical  examiner’s  report  says  that  he’d 
admitted  to  it  during  past  jail  stays;  he’d  also 
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suffered  an  acute  asthma  attack  during  an 
earlier  incarceration.  So  why  wasn’t  staff 
aware  of  his  history?  Then  there’s  the  fact 
that  the  emergency  inhaler  appeared  to  have 
gone  unused.  Brummette  says  her  son  suf- 
fered from  asthma  all  his  life;  he  knew  when 
an  attack  was  coming  on.  And,  he  normally 
called  her  from  jail;  this  time,  she  didn’t  hear 
from  him.  She  wonders  if  this  is  evidence 
of  the  severity  of  his  withdrawal. 

The  county’s  response  to  the  lawsuit 
notes  that  “whether  a visual  safety  check 
would  have  made  any  difference  is  speculative 
at  best.”But  according  to  the  National  Com- 
mission on  Correctional  Health  Care,  which 
sets  recommended  standards  for  correctional 
facility  health  services,  “high  risk”  inmates 
experiencing  drug  or  alcohol  withdrawal — 
meaning  inmates  with  prior  histories  of 
withdrawal  complications  or  seizures,  older 
inmates  and/  or  inmates  with  a history  of  ma- 
jor medical  or  psychiatric  problems — should 
be  monitored  around  the  clock  or,  if  that’s  not 
possible,  transferred  to  a hospital. 

Sisson  was  booked  into  jail  on  a Thurs- 
day. Brummette  made  plans  to  visit  him  that 
Saturday,  but  she  was  too  tired  when  she 
got  home  from  work.  She  decided  to  bump 
the  visit  to  Sunday.  Early  Sunday  morning 
she  got  a phone  call,  letting  her  know  her 
son  was  dead. 

“They  didn’t  say  I could  come  see  him; 
it  was  just  done.  It’s  like  it  was  nothing.” 

PART  IV  - Suicide  in  the  Cell 

Ten  men  and  one  woman  hung  them- 
selves  in  San  Diego  County  jails  during 
the  last  six  years.  They  used  socks  or  sheets, 


stringing  handmade  nooses  from  sinks, 
doors  and  bunks. 

One  inmate  flung  himself  headfirst 
over  the  second  tier  of  his  unit.  Two  men 
intentionally  overdosed  on  prescription 
medication.  One  drowned  himself  in  a 
toilet.  Another  purposefully  ingested  a large 
amount  of  water  so  quickly  that  he  died 
from  acute  water  intoxication. 

All  counted,  the  San  Diego  County 
Sheriff’s  Department  recorded  16  inmate 
suicides  between  2007  and  2012.  Among 
California  counties,  only  Los  Angeles, 
whose  jail  system  is  more  than  three  times 
the  size  of  San  Diego’s,  recorded  more 
suicides — 24 — during  that  period. 

“The  sad  reality  is  that  a person  who  is 
determined  to  commit  suicide  will  commit 
suicide,  and  by  using  the  everyday  objects 
within  their  reach,”  Sheriff’s  Department 
spokesperson  Jan  Caldwell  writes  in  an 
email.  “We  train  our  deputies  to  look  for 
signs  of  distress.  However,  drinking  water 
would  not  be  a recognizable  signal  for 
anyone.” 

But  for  correctional  health  experts,  the 
county’s  high  suicide  and  mortality  rates 
signal  something  could  be  wrong  in  San 
Diego’s  five  jails. 

As  noted  above,  between  2007  and 
2012,  San  Diego  County  had  the  high- 
est mortality  rate  among  California’s  10 
largest  jail  systems.  Using  the  statistical 
method  adopted  by  the  U.S.  Bureau  of 
Justice  Statistics  and  the  National  Institute 
of  Corrections — the  number  of  deaths 
divided  by  each  jail  system’s  average  daily 
population — CityBeat  also  found  that  San 


Diego  had  the  second-highest  suicide  rate 
among  the  state’s  large  jail  systems:  54 
suicides  per  100,000  inmates, more  than  60 
percent  higher  than  the  average. 

Caldwell  described  the  BJS  meth- 
odology as  “mathematically  exaggerated” 
and  argued  that  it’s  more  appropriate  to 
compare  the  number  of  suicides  with  the 
total  number  of  inmates  who  pass  through 
the  jail  system  annually.  Using  that  method 
results  in  a rate  of  2.8  suicides  per  100,000 
inmates. 

“If  San  Diego  County  wants  to  cal- 
culate their  suicide  rate  based  upon  yearly 
admissions,  they’re  perfectly  free  to  do  so,” 
says  Lindsey  Hayes,  a suicide-prevention 
expert  with  the  National  Center  on  In- 
stitutions and  Alternatives.  “But  then 
they  cannot  compare  themselves  to  others 
because  no  one  else  calculates  the  rate  like 
that.  Clearly,  the  average  daily  population 
rate  has  its  drawbacks,  but  it’s  the  purest 
rate. 

CityBeat  obtained  and  analyzed  medi- 
cal examiner  reports,  oversight-body 
findings  and  jail  policies  and  interviewed 
family  members  to  put  together  a picture 
of  how  suicides  happen  in  jail. 

“When  I investigate  a jail  system  that’s 
had  [16]  suicides  in  a six-year  period,  I tend 
to  find  that  there  were  either  bad  practices 
or  preventable  deaths  in  many  of  the  cases,” 
Hayes  says.  “You  normally  come  to  the  con- 
clusion that  not  all  of  those  16  deaths  were 
preventable,  but  many  of  them  were.” 

Hayes  says  he  looks  for  problems  with 
training,  intake  screening,  inadequate  medi- 
cal and  mental  health  staffing,  and  whether 
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there  are  enough  officers  to  do  rounds  at 
regular  intervals. 

“There  are  usually  multiple  reasons  why 
these  problems  exist,”  he  says.  “You  don’t 
have  to  average  two  or  three  suicides  a year 
in  your  jail  system.” 


Blame  is  a hard  thing  to  place  when 
an  inmate  commits  suicide.  In  a broad  con- 
textual! suicides  can  be  viewed  as  a product 
of  history,  with  the  de-institutionalization 
of  the  mentally  ill  in  the  1960s  and  ‘70s. 

“A  lot  of  people  have  made  the  obser- 
vation or  argument  that  with  that  change 
in  our  mental-healthcare  system,  a lot  of 
the  chronically  mentally  ill  who  previously 
resided  in  state  hospitals  are  now  circulat- 
ing between  the  streets  and  correctional 
settings,”  says  Dr.  Hal  Wortzel,  a University 
of  Colorado  professor  who’s  examined  sui- 
cidal behavior  among  inmates  and  recently 
released  inmates.  “That  may,  in  part,  explain 
why  we  see  so  many  suicides  in  correctional 
settings.” 

Caldwell  describes  the  department’s 
medical  screening  and  care  as  “excellent.” 

She  acknowledges  the  Sheriff’s  De- 
partment’s role  as  one  of  the  county’s  largest 
mental  health  service  providers — roughly 
a quarter  to  one-third  of  inmates  are  on 
psychiatric  medication,  she  points  out. 

For  the  parents  of  inmates,  blame 
often  turns  inward.  Shane  Hipfel  had 
always  been  bipolar,  but  at  the  end  of  the 
summer  of  2011,  the  39-year-old  tutor 
was  off  his  medication  and  experiencing 
violent,  paranoid-schizophrenic  episodes. 
In  October,  he  was  arrested  after  attacking 
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a gardener  who  was  mowing  the  lawn  near 
his  window. 

Shane’s  parents,  Wayne  Hipfel  and 
Peggy  Leder,  had  been  flying  back  and  forth 
from  Michigan,  where  they  lived,  staying 
for  weeks  at  a time  to  check  on  their  son. 
They’re  haunted  by  their  decision  not  to  bail 
Shane  out  of  jail. 

“I  wish  to  heck  I had,”  Wayne  says.  “I 
thought  about  it,  but  I wasn’t  really  ready  to 
do  it,  either,  because  I didn’t  know  what  we 
were  going  to  do  when  we  got  him  out.” 

In  jail,  they  thought  he’d  be  protected 
from  himself  and  receive  treatment.  Shane 
was  a“green-banded”inmate,which  meant 
he  wore  a fluorescent-green  wristband  to 
indicate  he  was  highly  assaultive.  When 
his  parents  visited  him,  he  was  covered  in 
bruises  and  abrasions  and  expressed  fear 
that  someone  was  going  to  kill  him. 

“He  would  never  say  who,”  Wayne  says. 
“We  didn’t  know  if  schizophrenia  was  going 
on  with  him  or  if  somebody  was  threatening 
him  in  jail.” 

Shane  was  sentenced  to  a three-year 
term  at  Patton  State  Hospital  in  San 
Bernardino  County,  but  the  transfer  was 
weeks  away,  if  not  months.  The  paperwork 
allowing  psychiatric  treatment  to  begin  at 
the  jail  also  was  delayed  by  a backlog  at 
the  court. 

New  Year’s  Day  2012  brought  good 
news:  Shane  finally  had  been  transferred 
to  the  jail’s  psychiatric  security  unit,  where 
he  could  be  medicated. 

“Boy,  that  was  the  best  call  we  got,” 
Wayne  says.  “We  were  so  happy  about 
that.” 

The  next  day,  another  call  came.  Shane 
was  on  life  support  after  attempting  to 
drown  himself  in  his  toilet.  He  died  five 
days  later. 

Wayne  and  Peggy  have  yet  to  find  clo- 
sure; there’s  just  not  enough  certainty.  They 
remember  Shane’s  fear,  his  injuries  and  how 
an  independent  pathologist  said  his  autopsy 


pointed  to  homicide.  But  the  pathologist 
never  saw  the  video  that  reportedly  captured 
Shane’s  death. 

A San  Diego  attorney  watched  a por- 
tion of  the  video  on  behalf  of  the  family’s 
lawyer  and  said  it  was  clearly  suicide,  but 
Wayne  wants  to  see  it  himself,  even  if  it 
means  going  to  court. 

“If  they  do  show  me  the  video  of  him, 
I don’t  cherish  seeing  that,  but  at  least  I’ll 
know.” 


In  200 7,  the  Sheriff’s  Department — 
at  the  recommendation  of  the  county’s 
Citizens  Law  Enforcement  Review 
Board — implemented  a new  suicide-pre- 
vention training  program  to  help  staff  better 
identify  suicidal  inmates.  An  April  2008 
letter  from  CLERB’s  then-chair  Robert 
Winston  acknowledged  the  progress  but 
demanded  more  after  21-year-old  Adrian 
Correa,  a schizophrenic  who’d  threatened 
suicide  in  the  past,  fashioned  a noose  out 
of  a blanket  and  hung  himself  from  the  top 
corner  of  his  bunk. 

CLERB’s  investigation  identified  sig- 
nificant gaps  in  how  information  regarding 
at-risk  inmates  is  communicated  between 
guards  and  support  staff. The  board  advised 
the  Sheriff’s  Department  to  include  brief- 
ings during  shift  changes  and  implement 
a checklist  system  so  deputies  could  better 
keep  track  of  suicidal  inmates. 

“There  is  no  written  guidance  on  the 
type  of  information  passed  from  deputy  to 
supervisor,  or  from  supervisor  to  supervi- 
sor,” Winston  wrote. 

It  took  the  Sheriff’s  Department  nearly 
two  years  to  respond  to  Winston’s  letter. 

In  his  response,  Earl  Goldstein,  the  jail 
system’s  medical  director,  downplayed  the 
problem  of  suicide  in  county  jails,  saying 
that  during  a two-year  period — July  1,2007 
through  June  30, 2009 — only  four  inmates 
had  killed  themselves. 
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His  count,  however,  was  offby  two.  Six 
inmates  killed  themselves  during  that  pe- 
riod; a seventh  committed  suicide  on  July  3, 
2009.  In  2010,  five  people  killed  themselves 
in  San  Diego  countyjails — the  most  during 
the  six-year  period  CityBeat  reviewed. 

The  jail  system’s  written  suicide- 
prevention  policies  are  brief.  They  state 
that,  during  intake,  every  inmate  is  to  be 
asked  whether  they’ve  considered  suicide, 
attempted  suicide  or  been  hospitalized  for 
suicidal  thoughts.  Inmates  who  answer 
“Yes”  to  “Are  you  feeling  suicidal?”  are  either 
placed  in  a safety  cell  or  refused  entry  to  the 
jail  and  transported  to  the  county’s  psychi- 
atric hospital.  After  intake,  “[a]ll  reports  of 
suicidal  behavior  shall  be  considered  seri- 
ous,” the  policy  says. 

“Once  they’re  on  suicide  watch,  rarely 
does  an  inmate  commit  suicide,” Hayes  says. 
“Suicides  occur  when  they’re  not  identified 
properly  and  they  slip  through  the  cracks 
or  they’re  prematurely  released  from  suicide 
watch  and  put  back  into  the  population,  and 
then  hours,  days,  weeks  later,  they  commit 
suicide.” 

Sean  Wallace  is  one  such  example.  The 
38-year-old  had  been  moved  back  and  forth 


from  a safety  cell  to  the  general  population 
several  times,  a medical  examiner’s  report 
notes.  He  was  bipolar  and  schizophrenic, 
had  repeatedly  said  he  planned  to  kill 
himself  and  had  reportedly  tried  to  slice 
his  wrists  with  a butter  knife.  On  April  23, 
2011,  48  minutes  after  he’d  been  moved 
back  to  the  general  population,  he  was 
found  hanging  from  his  bunk  by  a bed  sheet 
torn  into  strips. 

Hayes  says  the  standard  of  care  is  to 
closely  monitor  suicidal  inmates — every 
15  minutes  for  inmates  at  moderate  risk — 
keeping  in  mind  how  quickly  someone  can 
kill  himself. 

“Someone  who  is  either  threatening 
suicide  and  seemingly  very  serious  about 
it,  someone  who  has  already  attempted 
suicide — those  are  folks  that  almost  ev- 
eryone agrees  are  at  high  risk  and  you  can’t 
afford  to  put  them  on  a 15-minute  level 
of  observation  because  it  only  takes  three 
to  five  minutes  to  successfully  commit 
suicide.” 

For  some  inmates,  the  warning  signs 
aren’t  as  clear.  They  won’t  admit  suicidal 
thoughts  to  jail  staff  because  they  don’t  want 
to  be  placed  in  a safety  cell,  or  there  will 


be  a triggering  event — a bad  day  in  court, 
an  upsetting  visit  with  family — that  might 
push  an  inmate  over  the  edge.  Hayes  says 
he’ll  do  a “psychological  autopsy” — go  over 
an  inmate’s  medical  and  psychiatric  records, 
talk  to  jail  staff  and  family  members,  basi- 
cally do  everything  possible  to  try  to  get 
inside  a person’s  head. 

Connie  Jones  is  trying  to  do  that.  She 
doesn’t  want  to  think  her  son,  Christopher 
Blenderman,  killed  himself.  The  medical 
examiner  categorized  Blenderman’s  death 
as  an  accident,  not  a suicide,  concluding 
that  the  40-year-old  overdosed  on  drugs, 
but  not  intentionally. 

This  doesn’t  jibe  for  Jones.  Her  son 
always  stuck  to  his  drugs  of  choice,  cocaine 
and  alcohol,  but  it  was  the  odd  combina- 
tion of  meth  and  heroin  that  was  found  in 
his  system.  And  though  he  was  a longtime 
addict,  “Chris  never  drugged  when  he  was 
in  jail, ’’Jones  says.  “He  always  went  to  the 
top  of  the  class,  and  I would  say,  ‘Why  can’t 
you  live  like  this  on  the  outside?”’ 

Blenderman’s  criminal  history  was  tied 
to  his  addiction — he’d  steal,  often  from 
family  and  friends — to  buy  drugs. 

At  the  time  of  his  death,  he’d  been  in 
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jail  for  a year  and  was  facing  another  year, 
his  mother  says. The  last  time  she  talked  to 
him,  he  “sounded  forlorn.”  She  wrote  him  a 
letter  via  the  jail’s  email  system,  but  it  didn’t 
arrive  until  the  day  he  died. 

Prior  to  his  last  jail  stint,  Blenderman, 
who  was  bipolar,  had  been  in  Tri-City  hos- 
pital’s psychiatric  ward  at  least  twice,  Jones 
says. The  medical  examiner’s  report  says  he’d 
tried  to  commit  suicide  in  the  past,  though 
another  part  of  the  report  contradicts  this, 
saying  that  he’d  admitted  to  jail  staff  that 
he’d  thought  about  killing  himself.  Early 
on  Sept.  7, 2012,  he  was  found  dead  from 
a lethal  combination  of  meth,  heroin  and 
antidepressants  and  anti-anxiety  medica- 
tion, some  of  which  had  been  prescribed 
to  him,  some  of  which  hadn’t.  His  cellmate 
told  a deputy  that  Blenderman  had  been 
“hoarding”  medication. 

In  its  September  2009  review  of  the 
death  of  James  Phillips,  a sex  offender  who 
took  a lethal  dose  of  the  antidepressant 
Doxepin,  CLERB  noted  that  other  inmates 
had  helped  Phillips  hoard  the  medica- 
tion “in  defiance  of  the  jail’s  ‘watch  take’ 
program,  in  which  medical  staff  members 
watch  inmates  take  their  prescribed  medi- 
cation.” The  review  board  didn’t,  however, 
offer  any  policy  recommendations. 

Jones  wants  to  find  her  son’s  cellmate, 
to  see  what  exactly  he  knew.  Like  other  par- 
ents CityBeat  talked  to  for  this  series,  Jones 
has  had  trouble  getting  basic  information 
from  the  Sheriff’s  Department. 

She  says  her  son  “should  have  been  on 
watch.  They  knew  he’d  been  in  the  psych 
ward.  He  was  on  psych  meds.  So,  if  he 
stopped  taking  those  meds  on  their  watch, 


and  if  he  used  something  on  their  watch, 
then  that  is  their  responsibility.” 

PART  V-  (Un)protective  Custody 

Sitting  in  his  office  at  the  back  of 
downtown’s  Popular  Market,  Jesse  Gon- 
zalez reaches  under  his  desk  and  pulls  out 
a collection  of  paper- clipped  newspaper 
articles.  One  from  2007,  in  CityBeat,  fea- 
tures a photo  of  his  friend  Russell  Hartsaw. 
Hartsaw  is  dressed  in  black  slacks  and  a 
black  button-down  shirt;  the  wind’s  blow- 
ing the  hair  on  one  side  of  his  head  almost 
straight  up. 

“If  he  weighed  160  pounds  there,” 
Gonzales  points  to  the  page,  “he  weighed 
130.” 

That  last  part  refers  to  another  photo — 
the  one  Gonzalez  gave  an  investigator  from 
the  District  Attorney’s  office  that  shows 
a much  frailer  Hartsaw,  closer  to  what 
he  looked  like  in  July  2011  when  he  was 
beaten  to  death  by  inmates  at  George  Bailey 
Detention  Facility  who  wrongly  believed  he 
was  a child  molester. 

Between  2007  and  2012,  60  people 
died  in  San  Diego  County  jails,  pushing 
the  inmate  mortality  rate  to  the  top  of 
California’s  10  largest  jail  systems.  Five  of 
the  60  deaths  were  labeled  homicides  and, 
among  those,  Hartsaw  is  the  only  inmate 
killed  by  other  inmates.  While  his  death 
raises  questions  about  howjails  house — and 
protect — their  most  vulnerable  inmates,  the 
last  several  months  of  Hartsaw ’s  life  offer  a 
glimpse  at  a man  who  was  perhaps  beyond 
help  but  whose  myriad  problems  rendered 
him  virtually  ineligible  for  services. 

At  70  years  old,  he’d  spent  more  than 
half  his  life  in  prison;  his  longest  stint  of 
freedom  appears  to  have  been  his  last  eight 
years,  when  he  decided  to  try  to  turn  his 


life  around.  Rulette  Armstead,  who  was 
an  assistant  police  chief  when  she  met 
Hartsaw  in  2003,  recruited  him  to  talk  to 
her  San  Diego  State  University  criminal- 
justice  students  and  served  on  the  board  of 
a nonprofit  that  Hartsaw  was  trying  to  start 
to  help  homeless  kids. 

“I  couldn’t  find  42  years  of  experi- 
ence in  text  books,”  says  Armstead,  who’s 
since  retired  from  the  police  department 
but  is  still  teaching.  “He  captivated  my 
students — 42  years  of  his  life  being  locked 
up  in  prison.” 

But  it  was  a struggle.  Hartsaw  would 
tell  his  friends  that  prison  is  better  than  jail 
and  federal  prison  is  better  than  state  prison. 
And,  it  seemed,  being  locked  up  was  better 
than  freedom. 

“He  told  me,  ‘You  know,  sometimes  I 
think  about  going  out  and  actually  pretend- 
ing to  commit  a crime  so  that  I could  go 
back  to  prison,”’ Armstead  recalls.  ‘“I’m  out 
here,  I don’t  have  any  friends,  nobody  in- 
vites me  to  Christmas.  In  jail,  I was  around 
people  all  the  time;  I was  never  lonely.’” 

“He  was  trying  to  adjust,”  Gonzalez 
says,  “but  how  can  you  adjust  after  40- 
something  years  in  prison?” 

In  J anuary  20 1 1 , Hartsaw  lande  d back 
in  jail  after  threatening  two  people  with  a 
stun  gun.  Court  records  in  that  case  depict 
a man  who  was  mentally  and  physically 
ill.  An  inmate  roster  printed  on  the  day 
he  died  says  he  was  supposed  to  be  in 
protective  custody.  But,  instead,  Hartsaw 
was  put  into  the  jail’s  general  population 
and  into  a dorm-like  unit  with  a 6-foot-4, 
215-pound  gang  member  who  rallied  four 
other  inmates  to  attack  Hartsaw. 

“That  seems  to  be  the  critical 
question — what  was  he  doing  in  the 
general  population?”  says  Margaret  Dooley- 
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Sammuli,  senior  policy  advocate  on  criminal 
justice  issues  for  the  San  Diego-Imperial 
Counties  ACLU. 


Hartsaw  would  tell  people  that  at  age 
9,  he  came  home  from  school  one  day  to  find 
his  parents,  his  dog  and  the  family’s  mobile 
home  gone.  He’d  spend  the  next  nine  years 
in  foster  homes,  orphanages  and  juvenile 
detention  facilities.  His  long  rap  sheet — all 
nonviolent  crimes — starts  with  a conviction 
for  misdemeanor  theft  in  December  1959, 
seven  months  after  his  18th  birthday.  In  all, 
he’d  go  on  to  spend  more  than  four  decades 
behind  bars,  mostly  in  federal  prisons  in 
California,  Ohio  and  Washington.  Though 
he’d  talk  candidly  about  the  harsh  realities  of 
prison,  some  of  his  crimes — like  a clumsy  at- 
tempt to  rob  a well-guarded  bank — seemed 
to  have  a prison  sentence,  not  cash,  as  the  end 
goal.  He  and  Gonzalez  would  talk  for  hours 
about  Hartsaw ’s  life  behind  bars. 

“I  guess  he  liked  it,” Gonzalez  says.  “He 
was  somebody  there.” 

On  January  7,  2011,  roughly  eight 
years  after  he’d  been  released  from  prison, 
Hartsaw  was  evicted  from  Trolley  Court, 
the  downtown  residential  hotel  where  he’d 
been  renting  a tiny  room  since  November  1, 
2006. The  eviction  notice,  filed  in  Superior 
Court,  documented  a number  of  incidents 
in  which  Hartsaw  acted  inappropriately 
toward  staff,  concluding,  “Several  employees 


Spirit  of  Good 

Luck  Prayer  Card|$ioea* 

Carry  the  Spirit  of  Good  Luck  Talisman  S including 
with  you  for  fast  luck  & protection.  % shipping  T 
(Prayer  Card  w/Gold  Plated  Amulet  Wu, 
in  Envelope.) 

2”x3.5”  Bilingual 
(English/Spanish) 

Prayer  Card  for  Wallet 
Full  Color  with 
high  gloss 
coating. 

Brass  1 ” 

Amulet 

Prayer  Card  with  Amulet  $1 000 
Prayer  Card  Only  $600 

w/SHIPPING,  HANDLING  & CATALOG. 

We  accept: 

Cash,  Money  Order,  Personal  Check  & USA  Postal  Stamps. 


n* 


6881  STANTON  AVE  #F  BUENA  PARK,  CA  90621 


have  expressed  fear  for  their  safety  because 
of  you  [sic]  ever  increasing  aggression, 
anger,  threats  and  harassment.” 

But,  by  January  7,  Hartsaw  was  already 
in  jail.  The  day  before,  he’d  pulled  out  a 
stun  gun  and  threatened  two  Trolley  Court 
employees.  He  was  charged  with  two  counts 
of  making  a criminal  threat. 

Hartsaw’s  attorney  in  that  case,  Marcee 
Chipman,  declined  to  speak  to  CityBeat,  cit- 
ing the  upcoming  trial  of  two  inmates  charged 
in  Hartsaw’s  murder,  but  the  court  file  tells 
the  story  of  a man  in  poor  mental  and  physi- 


cal health.  Twice  his  arraignment  had  to  be 
postponed  because  he  was  too  sick  to  come  to 
court.  In  late  January,  a judge  recommended 
that  Hartsawbe  seen  by  a jail  psychiatrist  and, 
in  April,  requested  that  he  be  evaluated  by 
the  Probation  Department’s  Mentally  111  Of- 
fender (MIO)  unit,  which  provides  intensive 
supervision  and  services  to  adult  probationers 
with  a serious  mental  illness. 

The  District  Attorney  agreed  to  give 
Hartsaw  probation,  so  long  as  he  sought 
anger-management  counseling  and  stayed 
away  from  Trolley  Court.  On  May  20, 2011, 
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Chipman  filed  a statement  with  the  court  out- 
lining Hartsaw’s  probation  options.  He’d  been 
rejected  by  MIO  “because  of  his  criminal  his- 
tory, and  other  undisclosed  reasons,” she  wrote. 
She’d  tried  to  get  Hartsaw  into  the  county’s 
Behavioral  Health  Court,  which,  similar  to 
MIO,  offers  mentally  ill  offenders  treatment 
and  other  services.  He  was  rejected  there,  too. 
He  was  too  old  for  two  other  programs. 

All  Chipman  could  find  was  a clinic 
in  Mission  Valley  where  Hartsaw  could  get 
counseling  and  a program  in  Pacific  Beach 
that  offered  walk-in  services  between  9 and 
11  a.m.,  four  days  a week.  Hartsaw  didn’t  have 
a car  and  struggled  with  public  transportation. 
Gonzalez  recalls  Hartsaw  getting  lost  during 
a bus  trip  to  Rolando,  even  after  Gonzalez 
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had  given  him  explicit  instructions. 

“Unfortunately,  there  were  no  county 
probation-court  services  available,”  Chip- 
man  wrote  to  the  judge.  “This  is  the  best 
that  I could  provide  for  Mr.  Hartsaw.” 

Hartsaw  was  put  on  probation  in  late 
May,  but  it  didn’t  last  long.  Within  a month, 
he  was  arrested  and  jailed  on  a probation 
violation.  While  his  court  file  doesn’t  say 
what  the  violation  was,  it  does  note  that 
Hartsaw  was  homeless. 

Gonzalez  saw  him  during  the  brief 
time  he  was  out  of  jail.  Hartsaw,  who  usu- 
ally wore  slacks  and  a black,  button-up  shirt, 
was  dressed  in  shorts  and  had  dyed  his  hair. 
“I  didn’t  recognize  him,”  Gonzalez  says.  “I 
knew  he  was  going  over  the  edge.” 

• • • 

According  to  court  records  and 
Hartsaw’s  autopsy  report,  around  9:30  p.m. 
on  July  17,2011,  he  asked  to  be  transferred 
to  another  quad — basically,  a large  dorm- 
style  cell — in  the  jail’s  medical  unit.  He 
wasn’t  getting  along  with  inmates  in  his 
quad,  he  told  Deputy  David  Ulloa. 

Ulloa  went  downstairs,  to  Quad  101, 
and  asked  Mario  Lopez  for  permission  to 
move  Hartsaw  into  his  quad.  Lopez,  a gang 
member  with  a rap  sheet  only  slightly  lon- 
ger than  Hartsaw’s,  was  the  quad’s  leader,  or 
“tank  captain.”  Lopez  later  told  investiga- 
tors that  Ulloa  told  him  that  Hartsaw  “had 
a mouth”  and  was  calling  other  inmates 
“punk”  and  “bitch.”  Lopez  gave  Ulloa  the 
OK  to  transfer  Hartsaw  in  and,  as  a reward, 
received  two  inmate-welfare  kits. 

According  to  a motion  by  the  DA  seek- 
ing to  exclude  the  Sheriff’s  Department  from 
culpability  in  Hartsaw’s  death,  “Deputy  Ulloa 
did  not  have  concerns  about  placing  Hartsaw 
in  #101  after  speaking  with  Hartsaw.” 


According  to  the  DA’s  complaint,  after 
the  12:50  a.m.  bed  check,  Lopez  and  four 
other  inmates  assaulted  Hartsaw.  Lopez,  the 
complaint  alleges,  took  the  lead  and,  after  an 
initial  beating,  told  other  inmates,  “It’s  not 
over.  Let  me  show  you  how  it’s  done.”  Hart- 
saw was  still  alive  at  that  point,  a witness  told 
police.  Lopez,  the  complaint  says,  continued 
to  “kick,  stomp  and  jump  on  Hartsaw’s  head 
and  body.”  When  he  was  done,  the  men 
dragged  Hartsaw  to  the  floor  near  his  bunk 
and  made  it  look  as  if  he’d  fallen.  But  depu- 
ties didn’t  buy  it;  Hartsaw’s  injuries  were  too 
severe.  In  a court  brief,  prosecutors  describe 
the  damage  to  his  face  alone: 

“Hartsaw’s  face  was  distorted,  his  nasal 
bones  were  fractured  such  that  his  face  was 
concave.” 

On  July  23,  five  days  after  Hartsaw’s 
death,  a deputy  intercepted  a note  from 
Lopez  to  another  inmate.  In  it,  Lopez  refers 
to  himself  as  a “187” — the  state  penal  code 
for  murder.  He  refers  to  a “chomo” — jail 
slang  for  a child  molester — and  says  his 
“obligation  was  to  smash  all  trash.” 

“I  took  care  of  a fuck’n  chomo  that  ain’t 
gon  to  hurt  kids  no  more,”the  note  says.  He 
signed  it  “Evil  One.” 

How  Lopez  concluded  that  Hartsaw 
was  a child  molester  isn’t  clear.  Hartsaw’s 
rap  sheet  includes  a conviction  in  1967 
for  violating  California  Penal  Code  288a, 
which,  back  then,  involved  getting  caught 
giving  or  receiving  oral  sex.  In  an  April  6, 
2011  letter  agreeing  to  allow  Hartsaw  to 
be  sentenced  to  probation,  Deputy  District 
Attorney  Greg  McClain  explained  why  the 
PC  288a  charge  shouldn’t  factor  into  the 
sentencing  recommendation. 

“What  remains  of  the  court  file  in- 
dicates that  the  case  involved  consensual 
conduct  between  adults  that  is  no  longer  a 
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violation  of  California  law,  but  was  under 
the  statute  as  it  existed  in  1967.” 

It’s  possible  that,  if  someone  took 
a quick  look  at  Hartsaw’s  rap  sheet,  the 
288a  could  be  confused  with  288(a) — 
committing  a “lewd  or  lascivious  act”  with 
a child  under  the  age  of  14.  But,  in  a court 
brief,  prosecutors  dismiss  that  possibility: 
“There  is  no  evidence  that  any  defendant 
saw  Hartsaw’s  rap  sheet  or  knew  the  extent 
of  his  criminal  history.” 

Ulloa  told  prosecutors  that  Hartsaw 
told  him  he  was  required  to  register  as  a 
sex  ofFender. 

Both  Armstead  and  Gonzalez  recall 
that  not  long  after  Hartsaw’s  release  from 
prison  in  2003,  he  was  notified  that  he 
needed  to  register  as  a sex  offender  for  the 
1967  crime.  But,  both  say,  he  filed  a protest 
with  the  state  Attorney  General’s  office  and 
was  relieved  of  the  requirement. 

On  April  19, 2013,  CityBeat  asked  the 
Attorney  General’s  office  whether  there’s 
any  record  of  Hartsaw  having  to  register  as 
a sex  ofFender.  We  were  told  on  April  26  to 
file  a public  records  request.  By  press  time, 
we  hadn’t  received  a response. 

A roster  of  inmates  included  in  the 
court  file  shows  Hartsaw’s  housing  status  as 
“protective  custody.”  According  to  jail  poli- 
cies, protective  custody  can  be  voluntary  or 
involuntary  and  is  reserved  for  inmates  whose 
lives  have  been  threatened,  inmates  who  are 
developmentally  disabled  and  inmates  who 
“by  virtue  of  his/her  small  size,  advanced  age, 
or  other  characteristic  may  be  in  danger  of 
abuse  from  inmates  in  general  population.” 

Hartsaw  was  also  classified  as  “Keep 
Separate  All”  (KSA) — “a  housing  status 
that  further  restricts  housing  options  within 
Protective  Custody”  (PC),  policies  say. 

The  investigative  report  included  with 
Hartsaw’s  autopsy  says  that  he’d  insisted  on 
being  put  in  the  general  population. 

Cmdr.  John  Ingrassia,  the  Sheriff’s 
Department’s  jail  supervisor,  said  via  email 
that  inmates  can  ask  to  be  removed  from 
both  protective  custody  and  “keep  safe  all” 
status,  “but  not  all  requests  are  honored.” 

Jail  Population  Management  Unit  staff 
“review  the  requesting  / insisting  inmate’s 
history  and  reason  for  the  PC  or  KSA  status 
to  determine  whether  or  not  any  changes 
have  occurred  to  support  a decision  to 
return  the  inmate  to  general  population 
housing,”  Ingrassia  explains. 

Hartsaw,  he  says,  asked  to  be  removed 
from  PC  and  KSA,  and  his  request  was 
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approved. 

The  Sheriff’s  Department  rejected  City- 
Beat's  request  for  Hartsaw’s  inmate  file. 

• • • 

Three  of  the  inmates  involved  in  Hartsaw’s 
death  pleaded  guilty  to  lesser  charges — 
Enrique  Huerta  and  James  Houlsen  to 
voluntary  manslaughter  and  John  Mc- 
Grogan  to  being  an  accessory  to  murder. 
Lopez  and  a fifth  inmate,  David  Donas, 
are  facing  trial. 

With  prison  realignment — Gover- 
nor Jerry  Brown’s  plan  to  reduce  inmate 
overcrowding  by  shifting  responsibility  for 
lower-level  felons  from  state  to  local  control — 
comes  opportunities  for  counties  to  take  a 
closer  look  at  who  they’re  holding  in  jail  and 
why,  says  the  ACLU’s  Dooley- Sammuli. 

“Who  is  a risk  to  public  safety  and 
who  can  be  safely  monitored  in  the  com- 
munity?” 

But  the  services  need  to  be  there  for 
tough  cases  like  Hartsaw. 

“As  awful  as  what  happened  in  the  jail, 
it’s  a problematic  finding  that  the  system 
knew  what  he  needed  and  told  him  that 
he  was  not  going  to  be  allowed  to  get  those 
services,”  she  says. 

A news  brief  in  the  July  20, 201 1 issue  of 
the  Sati  Diego  Union-Tribune  mentioned  a 70- 
year-old  inmate  who’d  died  at  George  Bailey 
Detention  Facility,  but  not  by  name.  Gonzalez 
knew  it  was  Hartsaw.  He  wonders  if  Hartsaw, 
who’d  told  Gonzalez  he’d  had  thoughts  of 
killing  himself,  intentionally  violated  proba- 
tion, landed  himself  back  in  jail  and  got  into  a 
situation  where  he  knew  he’d  get  killed. 

“He  couldn’t  make  it  on  the  outside,” 
he  says.  “In  my  heart,  I think  he  had  a 
death  wish.” 

Armstead  says  she’d  begged  Hartsaw 
to  stay  out  of  custody.  “You  don’t  want  to 
die  in  prison,”  she’d  tell  him. 

“He  was  tormented,”  she  says,  “and  I 
don’t  think  he  could  ever  get  past  that.”F^ 

This  article  was  originally  published  as  a five- 
part  series  by  San  Diego  CityBeat,  from 
March  to  May  2013;  it  is  reprinted  with 
permission.  The  series  caji  be  viewed  online  at: 
www.  sdcitybeat.  com/sandiego/flex-261  -60- 
dead=inmates.html.  According  to  San  Diego 
County  Sheriff’s  Department  Commander 
Johti  Ingrassia,  from  January  through  early 
September  2013  there  were  7 prisoner  deaths 
in  the  county s jail  system,  including  three 
suicides. 
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This  month’s  cover  story  on  the 
San  Diego  County  jail  system  illustrates 
that  while  prisons  often  get  slightly  more 
media  attention,  it  is  not  because  they  are 
necessarily  more  poorly  run.  On  any  given 
day  some  735,000  detainees  are  confined  in 
local  jails,  and  over  11  million  people  a year 
pass  through  jail  systems  nationwide.To  put 
those  numbers  into  perspective,  the  Rikers 
Island  jail  complex  in  New  York  City,  with 
14,000  beds,  houses  more  prisoners  than 
state  prisons  in  Maine,  New  Hampshire, 
North  Dakota,  Rhode  Island,  Vermont  and 
Wyoming  . . . combined. 

How  well  jails  are  run  or  managed  var- 
ies widely.  While  prison  systems  have  little 
in  the  way  of  transparency  or  oversight, 
much  less  accountability,  jails  tend  to  have 
even  less  - and  all  too  often  the  sheriffs  who 
mn  local  jails  are  the  most  powerful  political 
figures  in  the  county,  with  some  managing 
multi- million  dollar  budgets  and  patronage 
machines.  This  is  frequently  accompanied 
by  little  oversight  or  accountability,  with 
predictable  results.  Human  rights  violations 
often  flourish  and,  as  this  issue’s  cover  story 
indicates,  all  too  often  prisoner  deaths  result 
not  from  violence  but  rather  due  to  neglect 
and  indifference  to  basic  needs  such  as  ad- 
equate medical  and  mental  health  care. 

From  a media  and  news  perspective, 
size  matters.  Thus,  while  larger  jail  systems 
such  as  those  in  San  Diego,  Los  Angeles, 
New  York  City,  Cook  County  in  Chicago 
or  Fulton  County  in  Atlanta  may  receive 
more  media  attention  than  smaller  jails, 
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From  the  Editor 

by  Paul  Wright 

that  doesn’t  mean  the  latter  are  necessarily 
better  run  or  managed.  When  PLN  has 
sued  smaller  jails  over  censorship  policies 
and  practices,  some  have  actually  argued 
that  because  they  are  small  they  should  not 
have  to  comply  with  the  Constitution.  In 
other  words,  they  are  large  enough  to  keep 
people  locked  up  but  too  small  to  follow 
the  law  when  they  do,  apparently. 

Not  surprisingly,  when  jails  are  so 
indifferent  to  the  people  they  confine  that 
numerous  deaths  occur  as  a result,  they  do 
not  fare  much  better  when  it  comes  to  re- 
specting the  free  speech  rights  of  prisoners 
while  they’re  still  alive.  In  addition  to  rack- 
ing up  an  impressive  body  count,  the  San 
Diego  County  jail  system  recently  imple- 
mented a postcard-only  policy  in  which  all 
mail  sent  to  or  from  prisoners  is  censored 
unless  it  is  a postcard.  Stories  like  this 
illustrate  the  need  for  investigative  journal- 
ism and  the  important  role  that  the  media 
plays  in  providing  some  minimal  oversight 
over  government  agencies  through  news 
reporting. 

In  other  news,  it  is  once  again  time  for 
our  annual  fundraiser  for  Prison  Legal  News 
and  PLN’s  parent  non-profit  organization, 
the  Human  Rights  Defense  Center.  By  now 
all  of  our  subscribers  should  have  received 
a fundraising  letter.  Unlike  most  organiza- 
tions, we  do  not  bombard  our  subscribers 
with  pleas  for  money  throughout  the  year; 
rather,  we  do  one  annual  fundraiser  mail- 
ing. While  we  always  need  extra  funds,  the 
reality  is  that  it  costs  money  to  raise  money 
- such  as  printing  costs  and  postage. 

Thus  far  this  year  we  have  racked  up  an 
impressive  set  of  accomplishments.  For  the 
first  time  in  history,  a federal  court  held  that 
a jail’s  postcard-only  policy  was  unconsti- 
tutional; this  came  after  a four-day  bench 
trial  in  Portland,  Oregon  in  Prison  Legal 
News  v.  Columbia  County.  [See:  PLN,  June 
2013,  p.42].  PLN  is  currently  challenging 
postcard-only  policies  in  Arizona,  Michi- 
gan, Georgia  and  Florida.  Securing  and 
maintaining  the  communication  rights  of 
prisoners  and  those  who  want  to  correspond 
with  them  is  one  of  the  core  functions  of 
PLN’s  litigation  team.  As  a result  of  our 
litigation  efforts,  PLN  won  the  Society  of 
Professional  Journalists’  First  Amendment 
Award.  [See:  PLN,  August  2013,  p.34] . 


Further,  after  decades  of  struggle,  the 
Federal  Communications  Commission  re- 
cently capped  interstate  prison  phone  rates 
thanks  to  the  Campaign  for  Prison  Phone 
Justice  and  the  tireless  efforts  of  attorneys 
Lee  Petro,  Deborah  Golden  and  Phil  For- 
naci,  who  represent  Martha  Wright  in  her 
petition  before  the  FCC.  [See:  PLN,  Sept. 
2013,  p.42].  But  our  work  is  far  from  done, 
as  we  need  to  ensure  the  FCC’s  order  is 
implemented  and  enforced.  Securus,  the  na- 
tion’s second-largest  prison  phone  company, 
has  already  vowed  to  file  a legal  challenge 
to  the  FCC’s  order;  more  importantly,  we 
still  need  to  reduce  prison  phone  rates  for 
intrastate  (in-state)  calls,  which  constitute 
the  majority  of  prison  and  jail  calls. 

All  of  this  takes  money,  of  course. 

David  Ganim  is  PLN’s  full-time  prison 
phone  justice  director.  In  addition  to  having 
a staff  person  working  specifically  on  this 
issue,  a significant  amount  of  my  time  and 
that  of  other  PLN/HRDC  staff  is  spent 
on  prison  phone-related  matters,  plus  we 
have  to  expend  considerable  funds  to  travel 
to  Washington,  DC  to  meet  with  FCC  of- 
ficials and  to  speak  at  conferences  and  other 
events  on  prison  phone  topics.  But  we  are 
getting  results! 

Thanks  to  the  Campaign  for  Prison 
Phone  Justice  (www.phonejustice.org), 
prisoners  and  their  families  will  now  save 
millions  of  dollars  on  long  distance  calls 
each  year.  We  could  not  have  done  it  with- 
out your  financial  support  and  all  of  the 
letters  that  prisoners  and  their  family  mem- 
bers sent  to  the  FCC.  This  year,  like  last 
year,  we  are  dedicating  all  donations  from 
our  annual  fundraiser  to  the  Campaign  for 
Prison  Phone  Justice.  Our  goal  is  to  raise  at 
least  $90,000  to  fund  and  expand  our  role  in 
the  campaign.  This  is  a critical  time  where, 
having  won  the  most  significant  FCC  vic- 
tory in  history  on  the  issue  of  prison  phone 
rates,  we  need  to  keep  up  the  momentum 
and  pressure. 

Some  supporters  can  only  afford  a few 
dollars  or  a book  of  stamps.  Every  little  bit 
helps,  so  please  send  whatever  you  can.  No 
one  should  ever  think  their  donation  is 
insignificant  or  doesn’t  make  a difference, 
because  it  does.  I personally  review  all  con- 
tributions we  receive  and  send  thank-you 
notes  to  those  who  make  donations  over 


October  2013 


20 


Prison  Legal  News 


150.  I am  always  impressed  and  touched 
when  I see  prisoners  on  death  row  who 
donate  books  of  stamps,  as  that  is  a huge 
sacrifice  proportionate  to  their  available 
income  and  resources.  If  you  think  the  issue 
of  fair  and  just  phone  rates  for  prisoners 
and  their  families  is  important,  and  want  to 
support  the  fight  against  greedy  prison  and 


jail  officials  and  the  telecom  industry,  then 
please  help  fund  our  part  of  the  Campaign 
for  Prison  Phone  Justice.  We  need  to  raise 
190,000  this  year  to  oppose  prison  phone 
companies  that  make  around  $1.2  billion 
annually  off  the  backs  of  prisoners  and 
their  families. 

If  you  cannot  afford  to  make  a donation, 


no  matter  how  small,  then  please  encourage 
your  friends  and  family  to  do  so.  You  can 
also  encourage  them  to  subscribe  to  PLN 
and  purchase  any  of  the  books  we  distribute. 
With  the  holiday  season  approaching,  there 
is  no  better  gift  than  a PLN  subscription  or 
some  of  our  books.  Thank  you  for  support- 
ing our  important  work! 


Sex  Offenders  Who  Fail  to  Register  May  Receive  Life 
Sentence  Under  California's  "Three  Strikes"  Law 


The  California  Supreme  Court  has 
held  that,  depending  on  the  specifics  of 
the  underlying  offense,  failure  to  register  as 
a sex  offender  may  subject  a defendant  with 
two  qualifying  prior  serious  and/or  violent 
convictions  to  a sentence  of  25  years  to  life 
under  the  state’s  infamous  “Three  Strikes” 
law. 

Convicted  sex  offender  Willie  Clifford 
Coley  was  sentenced  to  a term  of  25  years 
to  life  in  prison  for  failing  to  update  his  reg- 
istration within  five  days  of  his  birthday  in 
2001.  Several  years  later,  in  a case  involving 
another  sex  offender  convicted  of  the  same 
offense,  a divided  panel  of  the  California 
Court  of  Appeal  held  that  the  imposition 
of  a 25-years-to-life  sentence  for  this  “most 
technical  and  harmless  violation  of  the 
registration  law”  was  grossly  disproportion- 
ate to  the  gravity  of  the  offense  and  hence 
violated  the  constitutional  prohibition 
against  cruel  and  unusual  punishment.  See: 
People  v.  Carmony  127  Cal.App.4th  1066 


(Cal.  App.  3d  Dist.  2005). 

Based  on  this  later  ruling,  Coley  filed  a 
habeas  petition  alleging  that  his  conviction 
was  unconstitutional  based  on  the  same 
grounds.  The  Court  of  Appeal  denied  his 
petition,  however,  concluding  that  Carmony 
had  been  wrongly  decided. 

On  review,  the  California  Supreme 
Court  found  it  unnecessary  to  determine 
whether  Carmony  was  wrongly  decided. 
Rather,  it  distinguished  Coley’s  conduct 
from  that  in  Carmony,  whereas  the  de- 
fendant in  Carmony  had  “demonstrated  a 
good  faith  attempt  to  comply  with  the  sex 
offender  registration  law,”  Coley,  the  Court 
found,  had  “knowingly  and  intentionally 
refused  to  comply  with  his  [registration] 
obligations.”  Because  Coley  was  “still 
intentionally  unwilling  to  comply  with  an 
important  legal  obligation,”  his  triggering 
criminal  conduct  (unlike  the  defendant  in 
Carmony)  “bore  both  a rational  and  sub- 
stantial relationship  to  the  antirecidivist 


purposes  of  the  Three  Strikes  law.”  Thus, 
Coley’s  life  sentence  was  affirmed.  See:  In 
re  Coley,  55  Cal.  4th  524,  283  P.3d  1252 
(Cal.  2012). 

Note  that  under  Prop.  36,  enacted  by 
California  voters  on  November  6,  2012, 
the  state’s  Three  Strikes  law  was  revised 
to  permit  the  imposition  of  a third-strike 
life  sentence  only  when  the  third  felony 
conviction  is  “serious  or  violent,”  as  de- 
fined by  statute.  Presumably,  this  change 
in  state  law  may  preclude  third-strike  life 
sentences  for  certain  sex  offenders  who 
receive  a third  strike  for  failing  to  register. 
However,  Prop.  36  also  includes  excep- 
tions; for  example,  life  sentences  still  may 
be  imposed  for  non-serious,  non-violent 
third-strike  convictions  if  the  offender 
has  prior  convictions  for  rape  or  child 
molestation.  Thus,  some  sex  offenders  may 
still  receive  third-strike  life  sentences  for 
failure  to  register  if  they  have  qualifying 
prior  convictions.  P^ 
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Five  Prisoner  Deaths  in  Eighteen  Months  at  Small  Ohio  Jail 

by  Matt  Clarke 


The  deaths  of  five  prisoners  in  18 
months  might  pass  without  notice  in 
a large  jail  system,  but  that  many  deaths  at 
the  270-bed  Portage  County  jail,  located 
about  30  miles  southeast  of  Cleveland, 
Ohio,  raised  red  flags. 

An  investigation  by  the  Cleveland  Plain 
Dealer  revealed  that  Matthew  P.  DiBease, 
29;  Amanda  Michael,  32;  Kenneth  R. 
Mantell,26;MarkD.  Shaver,  32;  andjoshua 
D.  McDaniel,  25,  all  Portage  County  jail 
prisoners,  died  during  an  18-month  period 
ending  in  mid-October  2011.  DiBease, 
Michael  and  Mantell  had  all  committed 
suicide  by  hanging. 

Three  suicides  within  18  months  at  a 
270-bed  jail  “far  exceeds”  the  average  for 
suicides  in  a facility  that  size,  according 
to  Lindsay  Hayes,  executive  director  of 
the  National  Center  on  Institutions  and 
Alternatives,  which  conducts  research  on 
suicides  in  custody.  Hayes  noted  that  such 
a high  rate  should  have  “set  ofF alarms  with 
the  sheriff  and  jail  administration.” 

David  W.  Doak,  Sheriff  of  Portage 
County  since  he  was  first  elected  in  2008, 
said  that  although  his  department  had 
increased  suicide  prevention  training  for 
jailers,  it  is  difficult  to  assess  who  is  a sui- 
cide risk  because  prisoners  aren’t  always 
honest  with  medical  staff  who  perform  risk 
evaluations. 

“When  someone  makes  up  their  mind 
to  hurt  themselves,  that’s  a real  difficult 
thing  to  deal  with,”  he  stated. 

Doak  defended  his  reduction  in  jail 
staff  against  accusations  that  the  staffing 
cuts  created  an  unsafe  environment  at  the 
facility,  noting  that  budgetary  consider- 
ations had  forced  the  reductions. The  Ohio 
Patrolman’s  Benevolent  Association  argued 
against  the  cuts  in  2010,  but  an  arbitrator 
upheld  the  sheriff’s  right  to  determine  staff- 
ing levels  at  the  jail. 

Whatever  the  case,  the  fact  remains 
that  DiBease,  who  informed  jail  medical 
staff  that  he  took  medication  for  a bipolar 
disorder,  hung  himself  with  a sheet  on  Oc- 
tober 29,  2011,  less  than  a day  after  being 
booked  into  the  facility  for  failing  to  appear 
at  a court  hearing. 

Likewise,  Michael  hung  herself  with  a 
bed  sheet  in  November  2010.  She  report- 
edly was  upset  because  her  boyfriend  had 


turned  her  in  for  using  drugs  while  she  was 
on  probation.  Similarly, Mantell,  who  told  a 
jail  nurse  that  he  had  previously  attempted 
suicide  and  been  treated  for  depression, 
hung  himself  with  a sheet  in  May  2010. 

Shaver,  known  to  jail  officials  to  be  a 
heroin  addict,  was  booked  into  the  facility  in 
November  2010.  He  began  suffering  from 
withdrawal  symptoms,  including  diarrhea 
and  vomiting.  The  medical  staff  merely  gave 
him  Pepto-Bismol  as  he  became  seriously 
dehydrated.  A forensic  expert  hired  by  the 
medical  examiner  called  Shaver’s  death  an 
“accidental  homicide”  caused  by  a burst 
brain  aneurysm,  while  noting  that  a Taser 
shock  Shaver  had  received  when  he  was 
arrested  plus  his  “medically  unattended 
incarceration”  contributed  to  his  death. 

Records  indicated  that,  despite  re- 
peated requests,  Shaver  was  never  seen 
by  a doctor  at  the  jail.  Worse,  jail  officials 
reportedly  provided  a version  of  Shaver’s 
medical  records  to  the  medical  examiner 
that  indicated  jail  staff  were  aware  he  was 
undergoing  heroin  withdrawal;  however, 
another  version  of  the  same  medical  records 
provided  by  the  county  prosecutor’s  office 
to  the  attorney  representing  Shaver’s  family 
did  not  include  that  important  fact.  Denise 
Smith,  chief  of  the  prosecutor’s  civil  divi- 
sion, said  the  discrepancy  was  the  result  of 
a copying  error. 

Unsurprisingly,  this  led  to  claims  of 
evidence  tampering  in  a subsequent  fed- 
eral lawsuit  filed  by  Shaver’s  family,  which 
remains  pending.  See:  Shaver  v.  Brimfield 
Tovmship,\].'S>lD.C.  (N.D.  Ohio),  Case  No. 
5:ll-cv-00154-DDD. 

The  police  chief  of  Brimfield  Township, 
where  Shaver  was  arrested,  insisted  that  the 
Taser  did  not  contribute  to  Shaver’s  death. 
He  said  Shaver  appeared  normal  after  his 
arrest  and  then,  paradoxically,  suggested 
that  Shaver’s  two-mile  run  in  an  attempt 
to  flee  police  might  have  caused  a heart 
attack. 

“I  have  been  around  a lot  of  Tasers,” 
said  Police  Chief  David  Oliver.  “I  have 
never  seen  a Taser  kill  a person.” 

Of  course,  PLN  has  reported  numer- 
ous cases  ofTaser-related  deaths.  [See,  e.g., 
PLN,  Jan.  2012,  p.42;  Oct.  2011,  p.40;  Aug. 
2009,  p.25].  Such  incidents  are  especially 
likely  when  the  person  being  shocked  is 


elderly  or  in  poor  health.  Regardless,  Oliver 
persisted  in  his  denial;  after  all,  he  hasn’t 
personally  witnessed  a Taser  kill  anyone. 

“This  is  nonsense,”  Oliver  said.  “The 
medical  examiner  has  a history  of  pursuing 
Tasers  as  causing  deaths.” 

The  Portage  County  jail  didn’t  even 
report  McDaniel’s  death  until  the  Plain 
Dealer  started  investigating  deaths  at  the 
facility.  The  jail’s  medical  staff  was  aware 
that  McDaniel  had  a history  of  diabetes- 
induced  seizures,  and  issued  a memo  that 
he  should  be  given  a lower  bunk.  Security 
staff  ignored  the  memo  and  assigned  him 
a top  bunk.  A fellow  prisoner  who  knew  of 
McDaniel’s  medical  history  offered  to  swap 
beds  so  he  wouldn’t  be  at  risk  of  injury  by 
falling  from  his  top  bunk  during  a seizure. 
The  offer  was  refused.  McDaniel  subse- 
quently had  a seizure  in  May  2011,  fell  off 
the  top  bunk  onto  the  concrete  floor  and 
suffered  a fatal  head  injury. 

The  series  of  prisoner  deaths  at  the  Por- 
tage Countyjail  indicates  a repeated  pattern 
of  neglect  and  denial,  and  it  is  telling  that 
it  took  an  investigation  by  an  out-of-town 
newspaper  to  bring  this  issue  to  light. 

According  to  a January  27, 2012  news 
report,  a state  inspection  of  the  Portage 
Countyjail  found,  among  other  problems, 
that  guards  had  failed  to  make  required 
cell  checks  during  one  of  the  suicides,  and 
that  the  facility’s  suicide  prevention  plan 
did  not  meet  all  the  criteria  required  by  the 
state.  The  inspection  had  been  requested  by 
Sheriff  Doak,  who  said  he  had  also  ordered 
additional  staff  training  and  installed  extra 
video  cameras  at  the  jail. 

In  October  2012,  the  insurance  pro- 
vider for  Portage  County  agreed  to  pay 
$175,000  to  settle  a wrongful  death  suit 
filed  by  McDaniel’s  family.  The  federal 
lawsuit  named  the  county  commissioners, 
Sheriff  Doak,  jail  staff  and  Correctional 
Healthcare  Companies  (CHC),  which  pro- 
vides medical  care  at  the  jail,  as  defendants. 
CHC  entered  into  a separate  confidential 
settlement  agreement  in  February  2013  to 
resolve  claims  related  to  McDaniel’s  death. 
See:  Veith  v.  Portage  County, U.S.D.C.  (N.D. 
Ohio),  Case  No.  5:ll-cv-02542-JRA.  PI 

Sources:  Cleveland  Plain  Dealer ; www. 
recordpub.com 
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the  FCC  did  on  August  9,  2013  when  it  capped  interstate  prison  phone  rates  nationwide! 
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from  receiving  any  mail  other  than  postcards,  in  PLN  v.  Columbia  County,  Oregon. 
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New  York  Promised  Help  for  Mentally  III  Prisoners  - 
But  Still  Sticks  Many  in  Solitary 


When  Amir  Hall  entered  New 
York  state  prison  for  a parole  viola- 
tion in  November  2009,  he  came  with  a 
long  list  of  psychological  problems.  Hall 
arrived  at  the  prison  from  a state  psychiat- 
ric hospital  after  he  had  tried  to  suffocate 
himself.  Hospital  staff  diagnosed  Hall  with 
serious  depression. 

In  Mid-State  prison,  Hall  was  in  and 
out  of  solitary  confinement  for  fighting  with 
other  prisoners  and  other  rule  violations. 
After  throwing  Kool-Aid  at  an  officer,  he 
was  sentenced  to  seven  months  in  solitary 
at  Great  Meadow  Correctional  Facility,  a 
maximum-security  prison  in  upstate  New 
York. 

Hall  did  not  want  to  be  moved.  When 
his  mother  and  grandmother  visited  him 
that  spring,  Hall  warned  them:  If  he  didn’t 
get  out  of  prison  soon,  he  would  not  be 
coming  home. 

A grainy  tape  of  Hall’s  transfer  on  June 
18,  2010,  shows  prison  guards  spraying 
chemicals  into  his  cell,  forcing  him  to  come 
out.  He  barely  says  a word  as  he  is  made 
to  strip,  shower,  bend  over  and  cough.  His 
head  drops,  his  shoulders  slump.  His  face 
is  blank  and  expressionless.  He  stares  at 
his  hands,  except  for  a few  furtive  glances 
at  the  silent  guards  wearing  gas  masks  and 
riot  gear. 

“There  was  somebody  who  looked 
defeated,  like  the  life  was  beat  out  of  him,” 
said  his  sister,  Shaleah  Hall.  “I  don’t  know 
who  that  person  was.  The  person  in  that 
video  was  not  my  brother.” 

Multiple  studies  have  shown  that 
isolation  can  damage  prisoners’  minds, 
particularly  those  already  struggling  with 
mental  illness.  In  recent  years,  New  York 
state  has  led  the  way  in  implementing  poli- 
cies to  protect  troubled  prisoners  from  the 
trauma  of  solitary  confinement. 

A 2007  federal  court  order  required 
New  York  to  provide  prisoners  with  “seri- 
ous”mental  illness  more  treatment  while  in 
solitary.  [See:  PLN,  June  2007,  p.17].  And 
a follow-up  law  enacted  in  2011  all  but 
bans  such  prisoners  from  being  put  there 
altogether. 

But  something  odd  has  happened: 
Since  protections  were  first  added,  the 


by  Christie  Thompson 

number  of  prisoners  diagnosed  with  severe 
mental  illness  has  dropped.  The  number  of 
prisoners  diagnosed  with  “serious”  mental 
illness  is  down  33  percent  since  2007,  com- 
pared to  a 13  percent  decrease  in  the  state’s 
prison  population. 

A larger  portion  of  prisoners  flagged 
for  mental  issues  are  now  being  given  more 
modest  diagnoses,  such  as  adjustment  dis- 
orders or  minor  mood  disorders. 

It’s  unclear  what  exactly  is  driving  the 
drop  in  “serious”  diagnoses.  But  “whenever 
you  draw  a magic  line,  and  somebody  gets 
all  these  rights  above  it  and  none  below 
it,”  said  Jack  Beck,  director  of  the  Prison 
Visiting  Project  for  the  nonprofit  Cor- 
rectional Association  of  New  York,  “you 
create  an  incentive  to  push  people  below.” 
The  association  was  one  of  a coalition  of 
organizations  that  called  for  the  change 
in  policy. 

The  New  York  Office  of  Mental  Health 
says  the  decrease  reflects  improvements 
to  the  screening  process.  Efforts  to  base 
diagnoses  on  firmer  evidence  “has  resulted 
in  somewhat  fewer,  but  better-substantiated 
diagnoses”  of  serious  mental  illness,  said 
a spokesman  for  the  office  in  an  emailed 
statement. 

In  Hall’s  case,  prison  mental  health 
staff  never  labeled  his  problems  as  “serious.” 
Instead,  they  repeatedly  downgraded  his 
diagnosis.  After  three  months  in  solitary  - 
during  which  Hall  was  put  on  suicide  watch 
twice  - they  changed  his  status  to  a level  for 
prisoners  who  have  experienced  “at  least  six 
months  of  psychiatric  stability.” 

Two  weeks  after  his  diagnosis  was 
downgraded,  and  two  days  after  he  was 
transferred  to  solitary  at  Great  Meadow, 
guards  found  Hall  in  his  cell  hanging  from 
a bed  sheet. 

As  part  of  a report  issued  on  every 
prisoner  death,  the  Corrections  Depart- 
ment’s Medical  Review  Board  found  no 
documented  reason  behind  the  change  in 
Hall’s  diagnosis. 

A 2011  Poughkeepsie  Journal  investiga- 
tion detailed  a spike  in  prisoner  suicides  in 
2010,  which  disproportionately  took  place 
in  solitary  confinement.  Death  reports  from 
the  state’s  oversight  committee  obtained  by 


the  Journal  suggest  several  prisoners  who 
have  committed  suicide  in  recent  years  may 
have  been  under-diagnosed. 

Hall’s  family  is  suing  the  Corrections 
Department  and  the  Office  of  Mental 
Health,  among  other  defendants,  for  fail- 
ing to  treat  his  mental  illness  and  instead 
locking  him  in  solitary. 

“If  someone  knew  anything,  had  any 
inkling  that  there  was  that  going  on,  why 
was  he  put  there?”  asked  his  aunt,  Sonya 
Hall. 

New  York  State’s  Office  of  Mental 
Health,  which  is  in  charge  of  prisoners’ 
mental  health  care,  declined  to  comment 
on  Hall’s  case,  citing  the  litigation. 

Amir  Hall  (or  Mir,  as  his  family  calls 
him)  was  originally  arrested  in  October 
2007  for  the  unarmed  robbery  of  a Veri- 
zon store.  He  made  ofFwith  $86.  Released 
on  parole,  he  lived  with  his  sister  Shaleah 
Hall  and  her  two  sons  while  working  at  a 
local  Holiday  Inn  and  studying  to  become 
a nurse. 

“Sometimes  I sit  there  thinking  that 
he’s  going  to  walk  through  the  door  and 
make  everybody  laugh,”  said  Shaleah,  who 
has  “In  Loving  Memory  of  Amir”  tattooed 
in  a curling  ribbon  on  her  right  bicep.  “He 
was  the  life  of  the  party.  If  you  met  him,  you 
would  just  love  him.” 

But  Hall’s  mood  could  shift  in  an  in- 
stant, Shaleah  said.  He  was  often  paranoid, 
worried  that  people  judged  him  for  being 
gay.  He  would  snap,  then  apologize  repeat- 
edly for  it  afterward. 

‘Abu  had  to  walk  on  eggshells  sometimes, 
because  you  never  knew  if  he  was  going  to  be 
happy  or  sad  that  day,”  Shaleah  said.  “It  was 
like  this  ever  since  we  were  kids.” 

One  of  those  outbursts  landed  Hall 
back  in  prison  for  violating  parole  after  he 
got  into  a fight  with  Shaleah’s  friend. 

Knowing  her  brother’s  history  of  men- 
tal illness,  Shaleah  said  solitary  confinement 
must  have  “drove  him  crazy.” 

“I  feel  like  they  treated  him  like  an 
animal,”  she  said.  “They  just  locked  him 
away  and  forgot  about  him.” 

The  lawsuit  over  Hall’s  death  claims 
mental  health  and  prison  staff  ignored 
recommendations  that  he  receive  more 
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treatment,  and  that  staff  members  failed  to 
properly  assess  his  mental  health  when  he 
arrived  at  Great  Meadow. 

In  a response  to  the  state  oversight 
committee’s  assessment  of  Hall’s  case,  the 
Office  of  Mental  Health  said  it  was  re- 
training staff  on  screening  for  suicide  risk. 
The  Corrections  Department  said  it  was 
working  to  improve  communication  when 
prisoners  are  transferred  to  new  facilities. 

Sarah  Kerr,  a staff  attorney  with  the 
Prisoners’  Rights  Project  of  the  Legal  Aid 
Society,  noted  Hall’s  case  during  a Sen- 
ate hearing  on  solitary  confinement.  “The 
repeated  punitive  responses  to  [Hall]  as 
he  psychiatrically  deteriorated  in  solitary 
confinement  exemplify  the  importance  of 
vigilance  and  monitoring,  and  the  need  for 
diversion  from  harmful  solitary  confine- 
ment,” she  wrote. 

Kerr  points  out  that  significant  im- 
provements have  been  made  for  prisoners 
diagnosed  above  the  “serious”  mental  illness 
line.  The  new  mental  health  units  provide  at 
least  four  hours  of  out-of-cell  treatment  a 
day,  and  speed  up  a prisoner’s  return  to  the 
general  population. 

“I  don’t  think  those  improvements 


should  be  taken  lightly,”  said  Kerr.  “In  terms 
of  mental  health  policy,  we’re  way  ahead  of 
the  country.” 

But  when  it  comes  to  solitary  confine- 
ment, “New  York  is  among  the  worst  states,” 
said  Taylor  Pendergrass  of  the  New  York 
Civil  Liberties  Union  (NYCLU),  which 
is  suing  the  state  over  its  use  of  isolation. 
“Even  if  you’re  totally  sane  and  you  go  into 
solitary,  it’s  incredibly  hard  to  deal  with  the 
psychological  toll  of  that,”  he  said. 

Solitary  confinement  is  used  in  jails 
and  prisons  across  the  country,  though 
there’s  no  reliable  data  to  compare  its 
prevalence  among  states.  Experts  say  New 
York  stands  out  for  sentencing  prisoners  to 
solitary  for  infractions  as  minor  as  having 
too  many  postage  stamps  or  a messy  cell.  A 
report  from  the  NYCLU  found  that  five  out 
of  six  solitary  sentences  in  New  York  prisons 
were  for  “non-violent  misbehavior.” 

Under  the  state’s  new  law,  all  prisoners 
housed  in  solitary  - known  in  New  York  as 
Special  Housing  Units,  or  SHUs  - receive 
regular  check-ins  from  mental  health  staff. 
The  screenings  are  meant  to  catch  prisoners 
not  originally  diagnosed  with  a disorder 
who  develop  problems  in  isolation. 


But  Jennifer  Parish,  director  of  crimi- 
nal justice  advocacy  at  the  Urban  Justice 
Center,  said  she  thinks  many  staff  members 
still  view  prisoners’  symptoms  as  attempts 
to  avoid  punishment.  “If  you  don’t  believe 
that  being  in  solitary  can  have  detrimental 
effects  to  a person’s  mental  health,  you’re 
going  to  see  someone  who  just  says, ‘I  want 
to  get  out  of  here, ’’’she  said. 

Beck  has  seen  the  same  skepticism 
in  conversations  with  some  prison  staff. 
“There’s  a bias  in  the  system  that  looks  at 
the  incarcerated  population  as  anti-social, 
malingerers,  manipulators,”  Beck  said.  “I 
hear  that  all  the  time.” 

When  prisoners  ask  to  see  mental 
health  staff,  “we  have  found  far  too  often 
that  it  appears  security  staff  really  resent 
people  asking  for  these  interventions,” 
Beck  said.  “We  have  in  a few  facilities  what 
I think  are  credible  stories  of  individuals 
being  beaten  up  when  they  want  to  go  to 
the  crisis  center.” 

As  Sarah  Kerr  sees  it,  “if  mental  health 
staff  are  overly  concerned  that  people  are 
feigning  illness,  that  they’re  conning  their 
way  out  of  special  housing  ...  that  will  lead 
to  tragedies.” 


WE 

NEED 

YOUR 

HELP! 

We  are  updating  the  Disciplinary  Self  Help  Litigation 
Manual  (Manville  2007)  to  help  guide  prisoners  through 
the  misconduct  and  disciplinary  litigation  process. 

To  effectively  help  inmates,  we  need  case  law  and  opinions 
from  state  courts  that  affect  this  process  at  the  state  level. 

Please  send  us  a copy  of  any  decisions  entered  by  a state 
court  relating  to  prisoner  misconduct/disciplinary  actions. 

(if  copy  cannot  be  made,  please  send  original  and  we  will  return  it  at  your  request) 

send  all  material  to: 

Professor  Daniel  Manville,  MSU  College  of  Law 

610  Abbot  Rd.,  East  Lansing,  MI  48823 

(please  do  not  send  summaries,  memos,  or  requests  for  representation) 
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Mentally  III  in  Solitary  (cont.) 


The  Corrections  Department  says  any 
unusual  behavior  by  prisoners  or  attempts 
to  hurt  themselves  are  reported  to  mental 
health  staff.  A spokesman  for  the  Office 
of  Mental  Health  said  “inmates  reporting 
psychiatric  symptoms  are  taken  seriously 
and  assessed  carefully.” 

Donna  Currao  said  prison  staff  ignored 
her  and  her  husband, Tommy  Currao,  when 
he  attempted  suicide  at  least  10  times  over 
the  course  of  10  months  in  solitary  confine- 
ment. According  to  his  wife,  Currao  had 
been  sent  to  solitary  after  testing  positive 
for  heroin. 

Currao’s  first  suicide  attempt  in  soli- 
tary was  in  July  2012,  when  he  tried  to 
overdose  on  heroin.  That  October,  guards 
found  him  attempting  to  hang  himself 
in  his  cell.  While  on  suicide  watch  after 
he  tried  again  to  overdose,  Currao  broke 
open  his  hearing  aid  and  used  the  metal 
inside  to  cut  his  wrists.  (He  received  a bill 
of  1500  for  “destruction  of  state  property,” 
Donna  said). 

Both  the  Corrections  Department  and 
the  Office  of  Mental  Health  declined  to 
comment  on  Currao’s  case. 

According  to  the  Corrections  Depart- 
ment, a prisoner  can  be  returned  to  solitary 
confinement  after  being  on  suicide  watch 
if  they’re  cleared  by  the  Office  of  Mental 
Health.  In  2011,  14  percent  of  the  8,242 
prisoners  released  from  New  York’s  men- 
tal health  crisis  units  were  sent  to  solitary 
confinement. 

After  just  three  weeks  in  isolation, 
Donna  noticed  a dramatic  change  in  her 
husband.  He  “was  withdrawn,  all  he  would 
do  is  apologize,”  Donna  said.  He  was  no 
longer  laughing  with  her,  playing  cards  or 
chatting  with  other  prisoners.  She  watched 
him  drop  from  240  pounds  to  160. 

Currao  stopped  writing  the  almost 
daily  letters  he’d  sent  for  13  years.  When 
Donna  persuaded  him  to  start  again,  as  a 
way  to  escape,  he  talked  of  an  overwhelm- 
ing sadness. 

Donna  says  she  repeatedly  called  the 
prison.  She  faxed  them  copies  of  Currao’s 
suicidal  letters.  But  he  remained  in  isolation. 

“I  don’t  know  if  they  don’t  want  to 
spend  the  money,  or  think  it’s  a joke,”  she 
said.  “They  still  thought  he  wanted  out  of 
solitary.  He  wanted  out  of  the  picture  is 
what  he  wanted.” 


A survey  by  the  state’s  independent 
oversight  committee  found  many  family 
members  who  said  prison  officials  didn’t 
listen  to  concerns  about  prisoners’  psycho- 
logical wellbeing.  None  of  the  mental  health 
files  reviewed  by  the  oversight  committee 
contained  information  from  family  mem- 
bers about  a prisoner’s  psychiatric  history. 

The  Office  of  Mental  Health  says  it’s 
working  on  creating  new  procedures  to  “in- 
sure that  the  call  is  responded  to  promptly 
and  in  a manner  that  addresses  the  family 
member’s  concern  as  best  as  possible.” 

Prisoner  rights  advocates  are  also  work- 
ing on  a new  legislative  proposal  to  ensure 
that  mentally  ill  prisoners  get  the  treatment 
they  need.  A coalition  of  groups  is  drafting 
a new  bill,  which  would  expand  protections 
from  solitary  for  prisoners  with  mental  ill- 
ness and  put  a limit  on  solitary  confinement 
sentences  for  any  prisoner,  whether  or  not 
they’re  diagnosed  with  a disorder. 

“Even  though  there’s  a law  that  says  you 
can’t  do  this  for  people  with  serious  mental 
illness,  it  hasn’t  stopped  [Corrections]  from 
using  solitary,”  said  Parish.  “I  think  they  just 
replaced  it  with  lower-level  tickets  instead 
of  some  of  the  most  serious  ones.” 

In  May,  Donna’s  persistence  in  trying 


On  March  4,  20 13,  the  U.S.  Depart  - 
ment  of  Justice’s  Civil  Rights  Division 
launched  a formal  inquiry  into  widespread 
sexual  abuse  of  female  prisoners  by  male 
guards  at  the  Julia  Tutwiler  Prison  for 
Women  in  Wetumpka,  Alabama. 

The  investigation  was  opened  follow- 
ing an  assessment  by  the  National  Institute 
of  Corrections,  which  issued  a report  in 
November  2012  that  cited  rampant  staff- 
on-prisoner  sexual  misconduct  at  the 
facility  and  retaliation  against  prisoners 
who  reported  the  abuse.  “Frequent  and 
severe”  sexual  misconduct  at  Tutwiler 
had  previously  been  described  in  a re- 
port released  by  the  Montgomery-based 
Equal  Justice  Initiative,  which  asked  the 
Department  of  Justice  to  investigate  in 
May  2012. 

“It’s  an  ongoing  thing,  a daily  thing,” 
former  Tutwiler  prisoner  Stefanie  Hibbett 
stated  at  that  time.  “You  see  women  raped 
and  beaten,  and  nothing  is  ever  done.” 

“In  my  opinion,  custodial  sexual  mis- 


to  get  her  husband  treatment  finally  saw 
results.  Currao  met  with  a psychologist  and 
was  diagnosed  with  “serious”  anti-social 
personality  disorder  and  dysthymic  disorder. 
He  was  moved  out  of  solitary  confinement 
and  into  one  of  the  170  Residential  Mental 
Health  Treatment  beds  created  under  the 
recent  law. 

Currao  “seems  to  be  1,000  times  better” 
since  entering  treatment,  Donna  said.  He 
talks  about  wanting  to  become  a counselor 
when  he’s  released. 

But  Donna  wonders  why  it  took  so 
many  suicide  attempts  and  nearly  a year 
of  pressure  to  get  her  husband  a proper 
diagnosis  and  the  treatment  he  was  legally 
owed.  “They  are  not  enforcing  this  law,”  she 
said.  “Why  do  we  have  to  fight  so  hard  to 
get  them  evaluated?” 

Hall’s  family  is  left  with  the  same 
questions  as  they  search  for  answers  about 
his  death.  “How  many  more  people  have  to 
die?”  Shaleah  asked.  “They  need  help.  Lock- 
ing them  away  is  hurting  them  more.”S^ 

This  story,  co-produced  "with  WNYC,  was 
originally  published  by  ProPublica  (www. 
propublica.org)  on  August  15,  2013.  It  is 
reprinted  with  permission. 


conduct  is  the  single-most  egregious  abuse 
of  power,  and  we  absolutely  will  not  tolerate 
this  type  of  behavior  where  it  may  exist,” 
said  Alabama  DOC  Commissioner  Kim 
Thomas.  “As  part  of  our  efforts  to  improve 
conditions  at  Tutwiler,  I asked  for  an  out- 
side, independent  review  of  the  facility.  We 
have  received  that  review,  we  are  putting 
positive  reforms  in  place,  and  those  reforms 
will  continue.” 

According  to  a report  by  the  Bureau  of 
Justice  Statistics  released  in  May  2013,  the 
Tutwiler  prison  was  listed  as  a facility  “with 
high  rates  of  staff  sexual  misconduct,”  with 
6.8%  of  prisoner  survey  respondents  report- 
ing sexual  abuse  by  staff  members  - almost 
three  times  the  national  average. 

The  Department  of  Justice’s  investiga- 
tion, initiated  under  the  Civil  Rights  of 
Institutionalized  Persons  Act  (CRIPA), 
remains  pending. 

Sources:  www.correctionsone.com,  www. 
wsfa.com,  www.bjs.gov, www.cnn.com 
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Idaho:  Federal  Court  Unseals  Pleadings,  Holds  CCA 
in  Contempt  for  Violating  Settlement  Agreement 


On  August  16,  2013,  U.S.  District 
Court  Judge  David  O.  Carter,  sit- 
ting by  designation,  unsealed  a number 
of  court  documents  related  to  a contempt 
motion  seeking  sanctions  against  Correc- 
tions Corporation  of  America  (CCA),  the 
nation’s  largest  for-profit  prison  company, 
for  violating  a settlement  agreement  in  a 
lawsuit  that  alleged  high  levels  of  violence 
at  the  CCA-operated  Idaho  Correctional 
Center  (ICC). 

The  unsealed  documents  revealed 
that  current  and  former  CCA  employees 
had  submitted  sworn  affidavits  confirm- 
ing CCA’s  earlier  acknowledgement  that 
officials  at  ICC  had  falsified  staffing  re- 
cords. The  affidavits  further  indicated  the 
understaffing  may  have  far  surpassed  the 
company’s  admission  that  ICC  falsified 
almost  4,800  staff  hours  reported  to  state 
prison  officials. 

The  district  court  had  previously 
unsealed  other  documents  related  to  the 
contempt  motion  on  August  6, but  the  most 
recent  unsealed  records  shed  additional  and 
unflattering  light  on  CCA’s  conduct  relative 
to  staffing  discrepancies  at  ICC. 

The  underlying  class-action  lawsuit, 
litigated  by  the  American  Civil  Liberties 
Union  (ACLU),  alleged  excessive  levels  of 
violence  at  ICC  that  were  in  large  part  due 
to  understaffing.  In  fact,  a study  conducted 
by  Idaho  prison  officials  in  2008  found  that 
ICC  had  “four  times  more  prisoner-on- 
prisoner  assaults  than  Idaho’s  other  seven 
publicly-operated  prisons  combined [See: 
PLN,  May  2013,  p.22;  Nov.  2011,  p.10]. 

The  case  settled  in  September  2011, 
with  the  settlement  providing  that  the  fed- 
eral court  would  resolve  alleged  violations 
of  the  agreement.  As  part  of  the  settlement, 
CCA  agreed  to  comply  with  the  staffing 
pattern  required  pursuant  to  its  contract 
with  the  Idaho  Department  of  Correction 
(IDOC),  and  to  add  a minimum  of  three 
additional  guards  “to  enhance  the  overall 
security  of  the  facility.” 

On  June  11,  2013  the  ACLU  filed  a 
motion  for  a show  cause  hearing,  under 
seal,  claiming  that  CCA  was  guilty  of  “sig- 
nificant and  persistent”  violations  of  the 
settlement  by  falsifying  staffing  records  at 
ICC,  and  that  the  actual  number  of  falsified 
hours  may  be  as  high  as  20,000. 


“We  now  know,  however,  that  CCA 
reduced  security  staffing  by  thousands  of 
hours  and  falsified  its  reports  to  hide  these 
violations,  all  the  while  reaping  undeserved 
profits  by  not  providing  the  staff  it  was  be- 
ing paid  to  provide,”  the  motion  stated. 

The  ACLU  submitted  affidavits  from 
current  CCA  employees  Susan  Fry  and 
Jaune  Sonnier,  and  former  CCA  employee 
Annette  Mullen. 

Fry  stated  that  “ICC  is  chronically 
and  severely  under-staffed,”  and  wrote  that 
supervisors  added  “names  to  the  staff  roster 
...  to  make  it  look  like  ICC  is  fully  staffjed] 
when,  in  fact,  that  isn’t  true.”  She  also  said, 
“Another  method  used  by  ICC  to  conceal 
understaffing  is  to  hold  a CO  [correctional 
officer]  for  an  extra  four  hours  beyond  his/ 
her  12-hour  shift,  so  that  the  CO  works  16 
hours,  the  maximum  allowed.  The  CO  will 
then  leave  the  post  4 hours  into  the  next 
12-hour  shift.  ICC  will  not  assign  anyone 
to  work  the  remaining  8 hours  of  that  shift, 
but  ICC  will  still  list  that  post  as  having 
been  covered  the  entire  12  hours....  A third 
method  used  by  ICC  to  conceal  understaff- 
ing is  by  assigning  ‘ghost’workers  to  a post. 
By  this  I mean  that  ICC  will  falsely  state 
that  someone  has  worked  a post  when  ad- 
ministrators know  it  isn’t  true.” 

According  to  Fry,  “this  inadequate 
staffing  is  dangerous  and  places  all  prisoners 
and  staff  at  risk  of  assault.  There  is  a direct 
correlation  at  ICC  between  the  number 
of  staff  who  are  present  and  the  number 
of  fights  - and  the  severity  of  fights  - that 
occur.”  She  further  stated,  “Due  to  12-hour 
shifts  and  frequent  use  of  overtime,  many 
officers  are  exhausted.  As  a result,  many 
officers  make  mistakes,  are  careless,  and 
are  inattentive.” 

Mullen,  who  was  employed  at  ICC 
from  September  2008  through  January 
2013,  wrote  that  “ICC  was  understaffed 
on  a daily  basis  and  falsified  the  staff  roster 
every  day  to  cover  this  up.  ICC  suffered 
from  chronic  understaffing  the  entire  time 
I worked  at  ICC.”  She  added,  “There  was 
a direct  correlation  between  the  number  of 
staff  on  duty  and  the  number  of  assaults  by 
inmates,”  and  as  a result  of  the  inadequate 
staffing,  CCA  employees  “were  forced  to 
barter  with  gang  members”  to  maintain 
control  at  the  facility.  “Lack  of  adequate 


staffing  compromised  the  staff  and  inmate 
safety.  Inmates  at  ICC  would  organize  and 
plan  assaults  to  occur  when  staffing  was 
low,”  she  noted. 

Sonnier,  an  addictions  treatment 
counselor  at  ICC,  wrote  that  “mass  move- 
ments of  prisoners  at  ICC  are  consistently 
understaffed”  and  stated,  “My  safety  and  the 
security  of  all  prisoners  has  been  severely 
compromised  by  this  understaffing.” 

Presumably,  the  Idaho  Department  of 
Correction  was  supposed  to  be  monitoring 
CCA’s  management  of  ICC  through  on-site 
contract  monitors.  In  practice,  however,  it 
seems  that  the  monitors  weren’t  doing  much 
monitoring. 

“It  appears  to  me  that  the  IDOC 
Compliance  Monitors  either  are  deliber- 
ately ignoring  daily  violations  of  staffing 
requirements,  or  their  supervisors  at  IDOC 
are,  because  ICC  violates  staffing  require- 
ments daily  that  have  to  be  apparent  to  the 
Monitors,”  Fry  said  in  her  affidavit. 

In  its  contempt  motion,  the  ACLU 
noted  that  “This  is  not  the  first  time  that 
CCA  has  been  found  to  understaff  one  of 
its  prisons,”  observing  that  government 
agencies  in  at  least  five  states  - California, 
New  Mexico,  Kentucky,  Colorado  and 
Tennessee  - had  concluded  CCA  facilities 
were  understaffed. 

Scott  Craddock,  CCA’s  assistant  gen- 
eral counsel  and  ethics  officer,  submitted  an 
affidavit  in  support  of  CCA’s  response  to 
the  contempt  motion.  Craddock  admitted 
that  “the  night  shift  rosters  had  been  com- 
pleted in  a way  that  indicated  full  staffing 
even  when  there  were  not  enough  staff  in 
the  institution  to  fully  cover  all  mandatory 
posts  for  the  full  night  shift.  For  example,  a 
staff  member  working  the  day  shift  would 
work  over  time  and  either  begin  the  shift 
four  hours  early  or  stay  four  hours  late,  for 
a total  of  16  hours....  The  staff  member’s 
name  would  be  included  on  the  night  shift’s 
roster  even  though  he  or  she  only  worked  4 
hours  of  that  shift.” 

Regardless,  CCA  claimed  in  its  re- 
sponse that  the  settlement  agreement  was 
not  a consent  decree  and  thus  not  enforce- 
able by  the  court,  and  that  the  company 
therefore  could  not  be  held  in  contempt. 
“Although  CCA  readily  admits  that  there 
was  a technical  breach  of  the  Settlement 
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Agreement,  the  breach  was  not  willful  or 
intentional,  and  certainly  not  orchestrated 
by  CCA,”  the  company’s  attorneys  wrote. 
CCA  further  said  it  would  be  pointless  to 
investigate  other  possible  violations  of  the 
settlement  that  had  occurred  “in  the  past.” 

The  district  court  rejected  CCA’s  argu- 
ment and  granted  the  ACLU’s  motion  for 
discovery  and  motion  for  an  order  to  show 
cause  why  CCA  should  not  be  held  in  con- 
tempt. “It  is  a mystery  why  CCA  believes  it 
does  not  have  to  fully  account  for  past  ac- 
tions that  violate  the  Settlement  Agreement 
(and  the  Court’s  Order  incorporating  that 
Agreement),”  Judge  Carter  wrote.  “CCA 
admits  that  employees  falsified  shift  rosters, 
and  states  that  their  review  of  records  ‘fo- 
cused on  staffing  during  the  night  shift...,’” 
not  during  other  shifts  at  ICC. 

The  district  court  held  a hearing  on 
the  ACLU’s  contempt  motion  on  August 
8,  2013,  and  issued  an  interim  order  on 
September  13  that  extended  the  terms  of 
the  settlement  agreement  for  15  days  upon 
finding  that  CCA  “persistently  did  not 
comply  with  the  staffing  requirements  of 
their  contract  with  IDOC.” 

On  September  16,  2013,  the  court 


entered  an  order  holding  CCA  in  civil 
contempt  for  breaching  its  settlement  with 
the  ACLU.  “They  did  not  take  all  reason- 
able steps  to  comply  with  the  Settlement 
Agreement,  they  regularly  fell  short  of  their 
obligation  to  staff  positions  that  are  man- 
datory under  their  contract  with  the  Idaho 
Department  of  Correction  (IDOC).  Even 
in  the  weeks  prior  to  the  hearings,  CCA  was 
still  not  filling  all  mandatory  posts,”  Judge 
Carter  stated.  “Defendants  did  not  keep 
clear  records,  did  not  specifically  inquire 
about  compliance  with  staffing  levels,  and 
thus  they  did  not  take  all  reasonable  steps  to 
comply  with  the  Settlement  Agreement.” 

The  court  found  that  “it  is  clear  that  the 
non-compliance  was  far  worse  than  the  re- 
port of  about  4,800 

hours  would  lead  

one  to  believe.  That 
figure  came  from  at- 
torneys CCA  hired 
to  investigate,  and 
who  primarily  exam- 
ined staff  rosters  and 
timecard  records  for 
the  night  shift  from 
April  2012  through 


October  2012.  Testimony  showed  that 
there  were  significant  day  shift  vacancies, 
which  would  not  be  included  in  the  4,800 
figure.  There  is  also  no  reason  to  believe 
the  problem  only  began  in  April  2012  and 
was  solved  after  October  2012.  Indeed, 
even  in  the  weeks  prior  to  the  contempt 
hearings,  mandatory  posts  were  still  going 
unfilled  - thus  there  remains  persistent 
staffing  pressure  that  is  the  backdrop  to 
prison  employees  fabricating  records.  The 
difference  today  is  that  CCA  may  finally  be 
presenting  an  accurate  picture  of  its  inability 
to  fully  staff  its  prison.” 

“For  CCA  staff  to  lie  on  so  basic  a 
point  - whether  an  officer  is  actually  at  a 
post  - leaves  the  Court  with  serious  con- 
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Third  Circuit  Finds  "Just  Cause  or 
Excuse"  Defense  Not  Applicable 
in  Prison  Assault  Case 

by  Derek  Gilna 


CCA  Held  in  Contempt  (cont.) 


cerns  about  compliance  in  other  respects, 
such  as  whether  every  violent  incident  is 
reported, "Judge  Carter  added. 

In  terms  of  contempt  sanctions,  the 
district  court  extended  CCA’s  settlement 
agreement  with  the  ACLU  by  two  years, 
effectively  doubling  the  term  of  the  agree- 
ment, which  requires  continued  compliance 
with  staffing  levels.  The  court  also  directed 
the  parties  to  select  an  agreed-upon  monitor 
to  oversee  CCA’s  ongoing  compliance  with 
the  settlement  - or,  if  they  cannot  agree,  the 
court  will  pick  the  monitor. 

Additionally,  the  court  imposed  mon- 
etary fines  for  future  understaffing  at  ICC 
as  follows:  “Any  vacant  mandatory  post 
hours  over  12  hours  (the  duration  of  one 
shift)  in  one  month  will  lead  to  a fine  of 
1100  per  hour  over  that  12th  hour.  The 
Court’s  decision  is  based  on  a principle  of 
escalating  sanctions  if  a lower  amount  does 
not  work.  If  CCA  continues  to  fall  short  of 
the  staffing  requirements,  it  should  expect 
to  see  escalating  fines  in  the  future.” 

Finally,  the  district  court  indicated  it 
would  award  attorney  fees  and  costs  to  the 
ACLU  related  to  the  “contempt  motion  and 
resulting  discovery  and  hearings.”  See:  Kelly 
v.  Wengler,  U.S.D.C.  (D.  Idaho),  Case  No. 
l:ll-cv-00185-EJL. 

At  CCA’s  annual  shareholder  meeting 
held  on  May  16,  2013,  PLN  managing 
editor  Alex  Friedmann,  who  also  serves 
as  president  of  the  Private  Corrections 
Institute  (PCI),  which  opposes  prison 
privatization,  asked  CCA  officials  whether 
the  company  had  “audited,  investigated 
or  otherwise  examined  staffing  reporting 
practices  at  its  other  60-plus  facilities,  to 
ensure  that  similar  problems  do  not  exist 
at  those  facilities.”  CCA  claimed  that  no 
other  staffing  problems  had  been  identi- 
fied, though  Friedmann  said  the  fraudulent 
staffing  at  ICC  most  likely  represented  “the 
tip  of  the  iceberg.” 

Thus  far,  CCA  has  fired  two  employees 
in  connection  with  the  falsified  staffing 
records  at  ICC  - chief  of  security  Shane 
Jepsen  and  assistant  chief  of  security  Daniel 
Melody.  A criminal  investigation  by  the 
Idaho  State  Police  remains  pending,  as  does 
an  investigation  by  the  IDOC. 

Additional  sources:  PCI  press  release  (Aug. 
22,  2013);  Associated  Press 


Aaron  Taylor,  incarcerated  at  the 
Federal  Detention  Center  (FDC)  in 
Philadelphia,  was  charged  with  assault 
with  a dangerous  weapon  under  18  U.S.C. 
§ 113(a)(3)  and  assault  resulting  in  serious 
bodily  injury  under  § 113(a)(6),  stemming 
from  an  attack  on  another  prisoner.  He  at- 
tempted to  assert  the  affirmative  defense  of 
“just  cause  or  excuse” but  the  district  court 
held  that  he  failed  to  establish  the  defense 
as  a matter  of  law. 

On  appeal,  the  Third  Circuit  found  that 
“the  elements  of  justification  are:  First,  that 
[the  defendant]  was  under  an  immediate, 
unlawful  threat  of  death,  or  serious  bodily 
injury  to  himself  or  to  others;  Second,  that 
[he]  had  a well-grounded  fear  that  the 
threat  would  be  carried  out  if  he  did  not 
commit  the  offense;  Third,  that  the  criminal 
action  was  directly  caused  by  the  need  to 
avoid  the  threatened  harm  and  that  [he]  had 
no  reasonable,  lawful  opportunity  to  avoid 
the  threatened  harm  without  committing 
the  offense  ...  and  Fourth,  that  he  had  not 
recklessly  placed  himself  in  a situation  in 
which  he  would  be  forced  to  engage  in 
criminal  conduct.” 

The  district  court  allowed  Taylor  to 
testify  as  to  the  elements  of  his  defense, 
but  ultimately  refused  to  permit  additional 
witnesses  and  a prison- culture  expert  due  to 
the  circumstances  of  the  assault. Taylor,  who 
is  black,  had  been  involved  in  what  appeared 
to  be  a racially- motivated  disagreement 
with  a white  prisoner  who  allegedly  had 
threatened  Taylor  for  staring  at  a white, 
female  psychiatrist.  Taylor  later  attacked 
the  other  prisoner,  who  was  handcuffed, 
while  in  a recreation  cage  - stabbing  and 
cutting  him  with  a shank  fashioned  from  a 
razor  blade.  Following  his  conviction  under 
18  U.S.C.  § 113(a)(3),  Taylor  received  a 
120-month  sentence  run  consecutive  to 
his  prior  sentence;  the  § 113(a)(6)  charge 
was  dropped. 

Although  the  district  court  noted  that 
Taylor  may  have  felt  justified  in  trying  to 
deal  with  a perceived  threat  of  harm,  he 
was  not  entitled  to  prevail  based  upon  his 
affirmative  defense  of  “just  cause  or  excuse” 
because  he  never  “availed  himself  of  [a] 


reasonable  lawful  opportunity”  to  avoid  that 
threat.  The  judge  precluded  Taylor  from  of- 
fering additional  witnesses  and  also  refused 
to  instruct  the  jury  about  the  doctrine  of 
justification. 

Observing  that  Taylor  had  attacked 
the  other  handcuffed  prisoner  for  more 
than  two-and-a-half  minutes  while  using  a 
deadly  weapon,  despite  being  sprayed  with 
OC  spray  by  guards, the  judge  concluded, “I 
don’t  think  there  was  an  immediate  unlaw- 
ful threat  of  death  or  serious  bodily  injury 
to  himself  or  others.”  The  court  noted  that 
Taylor  could  have  asked  guards  to  remove 
him  from  the  recreation  cage. 

The  appellate  court  considered  Taylor’s 
arguments,  which  included  “whether,  by 
including  ‘without  just  cause  or  excuse’  in 
the  federal  assault  with  a dangerous  weapon 
statute,  18  U.S.C.  § 113(a)(3),  Congress 
intended  to  convert  justification,  ordinarily 
a common- law  defense,  into  an  element  of 
the  offense  as  to  which  the  government 
bears  the  burden  of  proof  beyond  a reason- 
able doubt.” 

The  Court  of  Appeals  held  that  the 
“without  just  cause  or  excuse’Tanguage  in  § 
113(a)(3)  does  not  shift  the  burden  of  proof 
to  the  government.  “The  existence  of ‘just 
cause  or  excuse’ for  the  assault  is  an  affirma- 
tive defense,  and  the  government  does  not 
have  the  burden  of  pleading  or  proving  its 
absence,”  the  appellate  court  wrote. 

The  Third  Circuit  distinguished  the 
case  of  United  States  v.  Bordeaux,  570  F.3d 
1041  (8th  Cir.  2009),  noting  that  Bordeaux 
“does  not  present  an  especially  compel- 
ling counterpoint  to  the  numerous  cases 
suggesting  that  ‘just  cause  or  excuse’  is  an 
affirmative  defense.” 

Further,  the  appellate  court  held,  a 
“more  recent  Supreme  Court  case,  Dixon 
v.  United  States,  548  U.S.  1, 126  S.Ct.2437, 
165  L.Ed.2d  299  (2006),  reinforces  our 
conclusion  that  Taylor  bore  the  burden  of 
establishing  the  existence  of  a just  cause  or 
excuse  in  this  case.”  The  Court  of  Appeals 
reasoned  that  the  absence  of  just  cause  or 
excuse  does  not  disprove  the  elements  of 
assault  under  § 113(a)(3),  and  “placing  the 
burden  of  proving  the  absence  of  just  cause 
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or  excuse  on  the  defendant  does  not  run  was  the  victim  of  selective  prosecution.  Court  for  a writ  of  certiorari,  which  was 
afoul  of  the  Due  Process  Clause. "The  Third  Accordingly,  the  district  court’s  judgment  denied  on  June  24, 2013.  See:  United  States 
Circuit  also  rejected  Taylor’s  arguments  was  affirmed.  v.  Taylor,  686  F.3d  182  (3d  Cir.  2012),  cert. 

that  he  had  been  compelled  to  testify  and  Taylor  petitioned  the  U.S.  Supreme  denied . 

Special  Sex  Offender  Release  Conditions  Vacated  by  Tenth  Circuit 

by  Derek  Gilna 


When  Ronald  D.  Dougan  pleaded 
guilty  in  January  2011  to  robbing 
an  Oklahoma  City,  Oklahoma  post  of- 
fice of  1220,  he  likely  did  not  anticipate 
the  unforeseen  consequences  that  would 
result  due  to  his  previous  1978  conviction 
for  sexual  battery  and  1994  conviction  for 
aggravated  battery  (which  was  allegedly 
sexual  in  nature). 

The  federal  Probation  Office’s  Pre- 
sentence Investigation  Report  (PSR) 
recommended  that  Dougan  be  required  to 
fulfill  seven  conditions  as  part  of  his  sen- 
tence: First,  to  participate  in  a sex  offender 
treatment  program  while  incarcerated; 
second,  as  a condition  of  release,  to  submit 
to  a sex  offender  mental  health  assessment 
and  treatment;  third,  to  waive  all  rights  of 
confidentiality  regarding  that  treatment; 
fourth,  he  would  not  be  allowed  at  any 
residence  with  children  under  18  years 
old;  fifth,  he  could  not  associate  with  chil- 
dren younger  than  18  without  permission; 
sixth,  he  was  barred  from  the  possession  of 
any  pornography;  and  finally,  to  continue 
registering  as  a sex  offender,  which  he  had 
been  required  to  do  as  a result  of  his  1978 
conviction.  The  district  court  adopted  these 
conditions  and  incorporated  them  into 


Dougan’s  sentencing  order. 

Dougan  appealed,  arguing  that  the 
special  conditions  constituted  an  “abuse 
of  discretion.”  The  Tenth  Circuit  noted 
that  “District  courts  have  broad  discretion 
to  prescribe  special  conditions  of  release. 
However,  this  discretion  is  not  without 
limits.”  Under  18  U.S.C.  § 3583(d)),  the 
conditions  “must  be  reasonably  related  to 
at  least  one  of  the  following:  the  nature 
and  circumstances  of  the  offense,  the 
defendant’s  history  and  characteristics  ... 
[and]  must  involve  no  greater  deprivation 
of  liberty  than  is  reasonably  necessary  to 
achieve  the  purpose  of  deterring  criminal 
activity,  protecting  the  public,  and  promot- 
ing the  defendant’s  rehabilitation.” 

The  appellate  court  found  persuasive 
the  remoteness  in  time  of  Dougan’s  most 
recent  sex- related  crime,  which  occurred  16 
years  prior  to  his  present  offense,  echoing 
the  findings  of  other  circuits.  Most  of  those 
circuits  had  held  that  periods  of  time  from  10 
to  20  years  are  too  remote  to  be  tied  to  cur- 
rent offenses  where  the  defendant  lacked  an 
extensive  history  of  other  sex-related  crimes. 

“The  government  presented  no  evi- 
dence that  Dougan  has  a propensity  to 
commit  any  future  sexual  offenses  or  that 


Dougan  has  committed  any  sexual  offense 
since  1994,  at  the  latest,”  the  Tenth  Circuit 
wrote. 

The  appellate  court  also  noted  that 
in  this  particular  case  the  “special  condi- 
tions of  release  implicate [d]  significant 
liberty  interests,  such  as  the  requirement 
that  Dougan  submit  to  possible  penile  pl- 
ethysmograph  testing,”  and  that  conditions 
which  implicate  significant  liberty  interests 
are  qualitatively  different  from  others  that 
do  not. 

The  Court  of  Appeals  further  took 
notice  of  the  fact  that  Dougan  had  not 
challenged  the  condition  requiring  him  to 
continue  registering  as  a sex  offender,  and 
left  that  condition  intact,  but  denied  his 
challenge  to  the  district  court’s  order  for  sex 
offender  treatment  during  incarceration  due 
to  lack  of  jurisdiction,  because  “the  district 
court’s  recommendations  are  not  binding 
on  the  Bureau  of  Prisons”  and  thus  did  not 
constitute  a “final  decision”  subject  to  ap- 
pellate review. 

The  case  was  remanded  to  the  district 
court  with  directions  to  vacate  Dougan’s 
special  sex  offender  conditions  of  supervised 
release.  See:  United  States  v.  Dougan,  684 
F.3d  1030  (10th  Cir.  2012).  P 
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Hunger  Striking  Illinois  Jail  Prisoner  Dies 


Against  the  backdrop  of  the  recent 
hunger  strike  involving  thousands  of 
prisoners  in  California,  the  death  last  year  of 
an  Illinois  jail  prisoner  who  died  after  refus- 
ing to  eat  or  drink  is  especially  poignant. 

Lyvita  Gomes,  52,  died  in  January  2012 
following  a 15-day  hunger  strike  that  began 
after  the  mentally  ill  woman  was  arrested 
and  incarcerated  at  the  Lake  County  Jail 
near  Chicago. 

Funeral  home  workers  cleaning  out  a 
hotel  room  where  Lyvita  had  lived  found 
stacks  of  unopened  mail.  In  one  stack  was 
the  jury  summons  that  initiated  the  series 
of  events  that  led  to  her  death.  Ironically, 
Lyvita  was  not  a U.S.  citizen  and  thus  in- 
eligible to  serve  on  a jury. 

Born  in  India,  Lyvita  received  a U.S. 
visa  in  2004  and  moved  to  Atlanta  to  work 
at  the  headquarters  of  Delta  Airlines.  The 
airline  laid  her  ofFin  2007  and  she  relocated 
to  Illinois  using  her  still-valid  visa  to  obtain 
a driver’s  license. 

It  was  her  driver’s  license  that  put 
Lyvita  into  the  pool  of  potential  jurors  in 
Lake  County.  She  received  a summons  to 
report  for  jury  duty  on  July  5,  2011;  the 
summons  indicated  that  non-citizens 
were  exempt  but  had  to  report  with 
documentary  proof  of  their  immigration 
status  to  claim  the  exemption.  Lyvita 
never  showed  up. 

A judge  summoned  her  to  court  to 
explain  her  absence.  She  ignored  the  sum- 
mons. Consequently,  on  October  12, 2011, 
a deputy  came  to  her  hotel  room  to  arrest 
her.  Lyvita  struggled  with  the  deputy  as  she 
was  taken  to  the  patrol  car  and  was  charged 
with  misdemeanor  resisting  arrest. 

She  spent  two  days  at  the  Lake  County 
Jail,  and  during  that  time  it  was  discovered 
that  her  visa  had  expired.  Immigration  and 
Customs  Enforcement  (ICE)  was  notified 
and  began  deportation  proceedings. 

The  jury  duty  case  was  dropped,  but 
not  the  charge  for  resisting  arrest.  When 
Lyvita  failed  to  appear  at  two  hearings  in 
that  case,  she  was  rearrested  and  booked 
into  the  Lake  County  Jail  on  December 
14, 2011.  A mental  health  intake  screening 
resulted  in  a referral  to  a psychiatrist  who 
discussed  medications  with  Lyvita.  She 
refused  them. 

A public  defender  appointed  to  repre- 


by  Matt  Clarke 

sent  Lyvita  reported  her  strange  behavior 
at  a court  hearing.  Apparently  she  thought 
she  was  in  court  to  take  tennis  lessons.  Her 
lawyer  requested  a mental  fitness  hearing. 

On  December  21,  2011,  Lyvita  was 
moved  to  the  jail’s  medical  unit  after  show- 
ing signs  of  weight  loss.  She  had  refused  to 
eat  or  drink  since  entering  the  facility. 

Employees  of  Correct  Care  Solutions, 
which  has  a $2  million  annual  contract 
to  provide  medical  services  at  the  Lake 
County  Jail,  checked  her  vital  signs  every 
four  hours  but  sought  no  additional  medi- 
cal treatment  or  a court  order  to  force  feed 
Lyvita.  They  said  there  was  no  need,  as  she 
appeared  stable. 

Lyvita’s  public  defender  learned  of  her 
hunger  strike  on  December  27.  He  went 
to  the  jail  in  an  unsuccessful  attempt  to 
persuade  her  to  eat  and  drink,  then  sought 
to  expedite  the  mental  fitness  hearing. 

Lyvita  never  made  it  to  that  hearing. 
She  was  transferred  to  the  Vista  Medical 
Center  East  in  Waukegan,  where  she  died 
on  January  3,2012  due  to  malnourishment 
and  dehydration. 

“The  impression  we  got  is  that  when 
she  got  to  the  hospital,  her  condition  was 
so  grave  there  was  nothing  they  could  do,” 
said  public  defender  Greg  Tiscay. 

Previously,  Correct  Care  Solutions  had 
paid  $1  million  to  settle  a lawsuit  alleging 
that  its  employees  failed  to  properly  care 
for  a mentally  ill  prisoner  in  Alexandria, 
Virginia  who  died  after  refusing  to  eat  or 
drink.  [See:  PLN,  Jan.  2012,  p.24].  Appar- 
ently that  lawsuit  had  little  educational  - or 
deterrent  - value  to  the  company. 

Correct  Care  executive  vice  president 
Patrick  Cummisky  said  the  company’s 
employees  are  trained  to  monitor  a hun- 
ger striker’s  pulse,  blood  pressure,  oxygen 
saturation  and  respiratory  rate,  which  he 
claimed  is  the  industry  standard. 

Lake  County  Sheriff  Michael  Curran 
blamed  Lyvita’s  death  on  broader  public 
policy  issues.  “Prisons  have  become  the 
dumping  ground  for  the  mentally  ill,”  he 
stated.  “We  probably  handle  these  situa- 
tions better  than  most.” 

But  Lyvita’s  brother,  Oydsteven  Gomes, 
and  Lake  County  United,  a coalition  of 
religious  groups  with  a social  justice  focus, 
questioned  Lyvita’s  treatment  from  her 


arrest  for  failing  to  appear  for  jury  duty 
to  the  medical  care  she  received  while 
incarcerated. 

In  April  2012,  Lake  County  officials 
hired  an  attorney  to  investigate  whether 
misconduct  or  neglect  by  jail  staffhad  con- 
tributed to  Lyvita’s  death  and  the  death  of 
another  prisoner,  Eugene  Gruber,  51,  who 
died  on  March  3,2012,  several  months  after 
a violent  altercation  with  guards  left  him 
paralyzed  due  to  a broken  neck.  His  death 
was  ruled  a homicide. 

“I  do  not  know  if  this  is  ...  a failure  of 
the  prison  system  or  a careless  culture  and 
attitude  toward  individuals  whatever  their 
circumstances,”  Oydsteven  Gomes  stated.  “I 
do  not  wish  [the  inquiry]  to  be  a matter  of 
reprisals  but  more  a matter  of  learning  the 
truth  so  that  attitudes  can  change.” 

Sheriff  Curran  said  he  was  going  to 
book  himself  into  the  Lake  County  Jail  in 
April  2012  as  a “show  of  faith,”  to  “highlight 
the  realities  of  the  exceptional  treatment  of 
the  inmates  at  his  jail.”  Needless  to  say,  it 
is  unlikely  that  the  sheriff’s  experience  at 
the  jail  would  be  similar  to  that  of  most 
prisoners;  regardless,  he  did  not  go  through 
with  the  publicity  stunt,  saying  he  had  an 
unspecified  “scheduling  conflict.” 

On  June  7, 2012,  Lyvita’s  family,  rep- 
resented by  the  People’s  Law  Office,  filed 
a wrongful  death  suit  against  the  county, 
Sheriff  Curran,  various  jail  employees  and 
Correct  Care  Solutions,  alleging  jail  staff 
were  indifferent  to  her  health  and  safety. 
The  suit  remains  pending.  See:  Gomes  v. 
Lake  County,  U.S.D.C.  (N.D.  111.),  Case  No. 
l:12-cv-04439. 

Gruber’s  family  has  also  filed  a lawsuit 
against  county  officials  and  Correct  Care 
Solutions,  and  a jail  nurse  was  fired  in  con- 
nection with  Gruber’s  death.  PI 

Sources:  Chicago  Tribune , www.corspecops. 
com , www.dailyherald.com,  www.stltoday. 
com 


Hepatitis  & Liver  Disease: 

A Guide  to  Treating  & Living 
with  Hepatitis  & Liver  Disease 

Revised  ed.  By  Dr.  Melissa  Palmer 

See  page  61  for  more  information. 
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LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  1ST  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


3 BRAND  NEW  FLAT  BOOKS  OF  FOREVER 
STAMPS  FOR  GRAB  BAG  OF  45  PHOTOS 
FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  B&W  CATALOG  PAGE 
PLEASE  INCLUDE  6 FOREVER  STAMPS  WITH 
YOUR  ORDER  FOR  S&H 


KRASNYA I 
P.O.BOX  3! 
BALTIMORE,  IV 
IAIL  AND  CORRLINKS  I 

KRASNYABABES@HOTMAILJ 


KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO  OF  EXOTIC  BEAUTIES 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY  BOP-FRIENDLY  OR  NUDE 

***  2013  & 2014  *** 

YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM  OUR 
FINEST  COLLECTION  ALL  CAPTURED  IN  VIVID 
APROX.  4X6  IMAGES  DISPLAYING  ALL  THERE 
ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 

OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR  WITH  48  NOT  SO  BASIC 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$1 1 .95  OR  2 FLAT  BOOKS  OF  FOREVER  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 


PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY 


KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

'tfcas  0©»©q^s0&^  0©OT9&q  »0&0Gaa  w©=gws  001130^00^ 

TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE" 

"CACHE  TWO-FIVE"  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 
OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 
AND  WHAT  COLLECTION  NUMBER  YOU’D  LIKE. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  Y0UD  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 
THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA’S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $12.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $59.95***** 

PLUS  S&H  FOR  6 "CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
*****$59.95*****  PLUS  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 

HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 

ONLY  $0.25  CENT$  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHA5E  REQUIRED 
$2.00  5HIPPING  AND  HANDLING  PER  BAG 
25  AWEBOME  BABE5  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MU5T  BUY  AT  LEA5T  5 GRAB  BAG5  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW ! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE. ..THE  INDIVIDUAL  SELECTIONS  COME 
FROM  OUR  BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU  PURCHASE 
THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 
AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 
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Texas  Prison  Burials  Surprisingly  Well  Done 


If  a Texas  state  prisoner  dies  or  is 
executed,  relatives  or  friends  can  pick  up 
the  body.  If  they  don’t,  he  or  she  is  buried  in 
the  largest  prison  graveyard  in  the  United 
States  - the  Captain  Joe  Byrd  Cemetery 
in  Huntsville,  Texas.  Such  burials  occur 
around  100  times  each  year. 

Named  after  an  assistant  warden  at 
the  Huntsville  Unit  who  helped  clean  and 
restore  the  22-acre  graveyard  in  the  1960s, 
the  cemetery  is  still  associated  with  the 
prison  unit  known  as  “The  Walls”  for  its 
19th  century  brick  walls.  The  warden  or 
assistant  warden  from  the  facility  attends 
each  funeral. 

A prisoner’s  body  may  be  unclaimed 
for  a number  of  reasons.  There  may  be  no 
surviving  friends  or  relatives,  but  a more 
likely  explanation  is  that  the  friends  or 
relatives  are  too  poor  to  afford  the  burial 
expenses. 

“I  think  everyone  assumes  if  you  are  in 
a prison  cemetery  you’re  somehow  the  worst 
of  the  worst,”  said  Indiana  State  University 
assistant  professor  of  criminology  Franklin 
T.  Wilson,  who  is  writing  a book  about  the 
Byrd  cemetery.  “But  it’s  more  of  a reflec- 
tion of  your  socioeconomic  status.  This  is 
more  of  a case  of  if  you’re  buried  there, 
you’re  poor.” 

Although  Texas  prison  officials  have 
only  been  able  to  verify  2,100  prisoner 
burials  at  the  graveyard,  Wilson,  who  re- 
cently photographed  every  headstone  in 
the  cemetery,  estimated  the  number  was 
over  3,000. 

Coffins  are  transported  to  the  gravesite 
on  a trailer  hitched  to  a tractor.  White-clad 
prisoners  in  the  grave-digging  crew  from 
the  Huntsville  Unit  join  the  mourners,  if 
any,  and  listen  to  a prison  chaplain  lead  a 
prayer.  Friends  and  relatives  often  attend 
the  funeral  and  sometimes  bring  boom 
boxes  to  play  the  deceased’s  favorite  songs. 
But  only  a few  of  the  thousands  of  graves 
have  flowers. 

“We’re  the  family  for  them,”  said  pris- 
oner Gavin  Geneva,  who  is  on  the  cemetery 
work  crew.  ’’We’re  out  here.  We  are  the 
brother  or  the  wife  or  the  sister  - whatever 
it  may  be.” 

For  a state  that  has  shown  its  un- 
willingness to  spend  money  on  its  living 
prisoners  - including  housing  them  in 
non-air  conditioned  facilities,  making  them 
work  without  pay,  often  failing  to  provide 


adequate  medical  care  and  doing  away 
with  last  meals  on  death  row  - the  prison 
funeral  services  are,  by  most  accounts, 
surprisingly  well  done.  The  state  spends 
about  $2,000  per  burial,  contracting  with 
a funeral  home  that  dresses  the  body  in 
freeworld  clothing. 

“It’s  important,  because  they’re  people 
still, ’’noted  Huntsville  Unit  Warden  James 
Jones.  “Of  course  they  committed  a crime 
and  they  have  to  do  their  time,  and  unfor- 
tunately they  end  up  dying  while  they’re  in 
prison,  but  they’re  still  human  beings.” 

A prison  work  crew  maintains  the 
Byrd  cemetery,  which  was  first  used  to  bury 
prisoners  in  the  mid-1800s.  In  addition  to 
mowing  the  grass,  trimming  the  trees  and 
cleaning  the  grounds,  they  dig  graves  using 


Jonathan  Lee  Riches, 36, bills  him- 
self  as  the  most  litigious  person  alive. 
He’s  claimed  that  the  Guinness  Book 
of  World  Records  wanted  to  list  him  as 
having  filed  the  most  lawsuits;  he  sued 
Guinness  in  response,  arguing  that  they 
had  miscounted  the  number  of  his  legal 
actions. 

“Jonathan  Lee  Riches  is  not  a re- 
cord holder,  and  a category  for  the  most 
litigious  man  is  not  something  Guinness 
World  Records  has  ever  monitored  as  a 
record  category,”  a Guinness  spokesperson 
responded. 

Riches,  who  has  reportedly  filed  plead- 
ings in  over  3,000  federal  cases  in  courts 
across  the  nation,  claims  that  he  has  filed 
more  than  4,500.  “You  try  to  master  your 
craft,  trying  to  get  better  at  your  craft,”  he 
stated.  Undoubtedly,  many  people  hope  that 
Riches’  legal  work  will  improve,  given  that 
his  suits  are  routinely  dismissed  as  “frivo- 
lous” and  “delusional,”  and  some  courts  have 
barred  him  from  further  filings. 

In  fact,  it’s  unclear  whether  he  has  ever 
won  a case. 

Riches  apparently  stumbled  onto 
litigation  while  serving  a 125-month 
sentence  for  wire  fraud  at  FMC  Lexing- 
ton in  Kentucky.  While  there,  Riches, 
who  began  including  a copyright  symbol 
after  his  name  in  2006,  hand-wrote  his 
complaints  and  paid  some  of  his  legal  fees 


a backhoe  and  shovels,  chisel  names  onto 
concrete  headstones  and  carry  the  coffins 
to  their  final  resting  place. 

The  result  is  a quiet  sanctuary  of 
green  grass  and  rows  of  headstones  with 
a brick  well  and  an  altar  with  a cross  as  its 
centerpiece.  There  is  no  fence  around  the 
graveyard;  the  prisoners  buried  there  are 
finally  free. 

Being  assigned  to  the  cemetery  work 
crew  is  considered  a solemn  duty. 

“It  has  made  me  a better  person,”  said 
prisoner  Damon  Gibson,  38,  who  is  serving 
a 14-year  sentence  for  theft.  “It  has  made 
me  reflect  on  the  things  I’ve  done.  I don’t 
want  this  to  be  me.”Pl 

Sources:  New  York  Times,  www.kens5.com 


by  trading  nutritional  drinks  for  books  of 
stamps,  he  said. 

“I’ve  filed  so  many  lawsuits  with  my 
pen  and  right  hand  that  I got  arthritis  in 
my  fingers,  numbness  in  my  wrists,  crooked 
fingers,”  he  wrote.  “I  flush  out  more  lawsuits 
than  a sewer.”  He  has  also  filed  suits  using 
various  aliases,  such  as  “Gino  Romano.” 

Unrestrained  by  legal  doctrine  or 
reality,  Riches  apparently  has  no  shortage 
of  defendants.  He’s  sued  countless  celeb- 
rities and  public  figures,  including  Kim 
Kardashian,  Britney  Spears,  Kanye  West, 
Lady  Gaga,  Hulk  Hogan,  Martha  Stewart 
and  former  president  George  W.  Bush. 
He  sued  Philadelphia  Eagles  quarterback 
Michael  Vick  for  “163,000,000,000  bil- 
lion dollars.”  He  even  filed  suit  against 
himself. 

Don’t  tell  Riches  that  some  things,  like 
Mount  Rushmore,  the  Library  of  Congress 
and  “various  Buddhist  monks”  cannot  be 
sued,  because  he’s  done  it.  Unsuccessfully, 
of  course,  but  he’s  still  done  it.  He  has  also 
sued  various  historical  figures  and  books 
(not  the  authors,  just  the  books),  and  at- 
tempted to  intervene  in  Bernie  Madoff’s 
bankruptcy  proceedings. 

Riches  even  named  Prison  Legal  News 
as  a defendant  in  a 2010  habeas  action; 
PLN  was  never  served,  and  the  court 
dismissed  the  case  and  imposed  sanctions 
against  him. 


Former  Federal  Prisoner  Claims 
to  be  Most  Litigious  Person 
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Riches  typically  alleges  absurd  legal 
theories,  such  as  the  defendants  being 
members  of  terrorist  groups,  or  Judge  Judy 
sodomizing  him  with  her  gavel,  or  Steve 
Jobs  hiring  O.J.  Simpson  to  set  a fire  using 
explosives  stolen  from  Great  White,  the 
rock  band.  While  his  pleadings  are  often 
rambling  and  nonsensical,  at  times  they 
border  on  spoken-word  poetry. 

He  filed  a lawsuit  against  the  makers 
of  the  Grand  Theft  Auto  IV  video  game, 
claiming  they  had  put  him  in  prison  where 
he  faced  “imminent  danger  from  violent 
inmates  who  played  Grand  Theft  Auto 
who  will  knock  me  out  and  take  my  gold 
Jesus  cross.” 

On  October  18,2010,  a federal  district 
court  in  Kentucky  granted  a permanent 
injunction  against  Riches,  finding  that  he 
was  “not  only  engaging  in  a widespread 
practice  of  harassment  against  different 
people,  but  also  against  numerous  courts 
across  the  country.” 

Therefore,  the  court  enjoined  him  from 
“using  legal  or  special  mail  to  submit  frivo- 
lous, fraudulent  or  malicious  documents 
having  no  basis  in  law  or  fact  to  federal 
courts. ” Further,  federal  prison  officials  were 


ordered  to  review  “all  outgoing  legal  or  spe- 
cial mail  submitted  by  Riches  and  to  return 
to  him  without  mailing  any  document  that 
is  directed  to  any  federal  court  and  is  facially 
frivolous,  fraudulent,  malicious,  or  without 
any  basis  in  law  or  fact.”  See:  United  States 
v.  Riches,  U.S.D.C.  (E.D.  Ky.),  Case  No. 
5:10-cv-00322-KSF. 

When  Riches  was  released  from  federal 
prison  in  April  2012  he  took  his  penchant 
for  litigation  with  him  and  continued  filing 
lawsuits. 

For  example,  in  early  2012  the  City 
Council  for  Lake  Oswego,  Oregon  decided 
to  ban  members  of  the  public  from  swim- 
ming in  Oswego  Lake.  This  prompted  a 
legitimate  federal  lawsuit  by  Lake  Oswego 
Planning  Commissioner  Todd  Prager  and 
Portland  attorney  Mark  Kramer,  on  the 
ground  that  the  lake  is  public  water. 

Riches  filed  a motion  to  intervene  in 
the  case  in  June  2012,  contending  that  the 
city  was  hiding  President  Obama’s  Kenyan 
birth  certificate  and  Jimmy  Hoffa’s  remains, 
among  other  things,  in  a secret  underwater 
bubble  at  the  bottom  of  the  lake. 

However,  Riches’  litigious  activities 
have  slowed  since  his  release  from  prison, 


and  according  to  PACER,  the  federal  court 
docket  system,  he  has  filed  no  new  federal 
actions  thus  far  in  2013. 

That  maybe  due  to  recent  issues  related 
to  his  criminal  case.  Riches  was  arrested  in 
December  2012  for  violating  the  terms  of 
his  federal  supervised  release  by  traveling 
to  Newtown,  Connecticut  without  permis- 
sion, where  he  reportedly  impersonated  the 
uncle  of  Adam  Lanza,  the  Sandy  Hook 
Elementary  School  shooter.  He  had  also 
failed  to  make  restitution  payments  as  re- 
quired by  his  supervised  release  conditions. 
According  to  an  article  in  the  New  Republic, 
Riches  was  sentenced  on  February  7, 2013 
to  2V2  to  5 years  in  prison  for  violating  his 
probation  on  old,  unrelated  state  charges  in 
Pennsylvania.  FI 

Sources:  The  Oregonian,  www.newrepublic. 
com,  www.computerandvideogames.com, 
Huffington  Post,  http://abcnews.go.com, 
www.  thesmokinggun.  com 


Dictionary  of  the  Law 

Thousands  of  clear,  concise  definitions. 
See  page  61  for  ordering  information. 


Save  on  Prescription 
Eyeglasses  & Shades 


Send  for  a FREE  Catalog 
Money  Back  Guarantee 

Prism  Optical,  Inc. 
10954  NW  7th  Ave 
Dept:  LN1013 
Miami,  FL  33168 


Inquiries  from  Friends 
and  Family  Welcome 


1-800-637-4104 


www.prismoptical.com 

contact@prismoptical.com 
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BRANLETTES  EEALTIESl 

- * 

OUR  SIMPLE  POLICIES: 

SPECIAL  REQUESTS  ARE  NOT  PERMITED  AND  ALL  MODELS  ARE  OF  LEGAL  AGE  (BOP-FRIENDLY). 

DUE  TO  TREMENDOUS  TIME  AND  COST  ANSWERING  LETTERS,  UNLESS  YOU  ARE  PLACING  AN  ORDER 
OR  A QUESTION  REGARDING  YOUR  ORDER.  WE  WILL  NOT  REPLY  TO  ANY  OTHER  QUESTIONS. 

SASE  ARE  REQUIRED  FOR  ANY  INQURIES  OR  CONCERNS! 

YOU  AND  YOU  ALONG  ARE  RESPONSIBLE  FOR  YOUR  SELECTIONS  BEING  ALLOWED  INTO  YOUR  FACILITY: 

KNOW  YOUR  INSTITUTIONS  POLICIES  AS  TO  WHAT  IMAGE  CONTENT  IS  ALLOWED.  RETURNED 
ORDERS  ARE  NON-REFUNDABLE.  THEY  WILL  BE  HELD  FOR  14  CALENDAR  DAYS  IN  ORDER  FOR  YOU 
TO  SEND  SELF-ADDRESSED  STAMPED;  3 FIRST  CLASS  STAMPS  PER  ENVELOPE,  WITH  A STREET 
ADDRESS  FOR  EVERY  20  PICTURES.  ALL  RETURNED  IMAGES  HELD  AFTER  TWO  WEEKS  WILL  BE  RE- 
SOLD AND  WE  WILL  RETURN  TO  OUR  STOCK. 

ALL  PAYMENTS  ARE  BY  INSTITUTIONAL  CHEACKS  OR  U.S.  POSTAL  SERVICE  OR  WESTERN  UNION  MONEY  ORDERS. 

THESE  PAYMENTS  ARE  PROCESSED  IMMEDIATELY  AND  SHIPPED  IN  LESS  THAN  3-4  WEEKS.  ANY 
OTHER  COMPANY  MONEY  ORDERS  DELAY  SHIPMENT  8-10  WEEKS  OR  UNTIL  THAT  MONEY  CLEARS 
OUR  BANK.  YES,  WE  DEAL  WITH  PEOPLE  THAT  ARE,  WHILE  IN  PRISON,  STILL  TRYING  NICKEL 
AND  DIME  SCAlWS... 

ALL  SALES  ARE  FINAL!  EACH  CATALOG  HAS  84  GORGEOUS  LADIES  TO  CHOOSE  FROM 
HIGH  QUALITY  PRINTS  ON  4X6  GLOSSY  PHOTO  PAPER 

OUR  PRICES  ARE  SIMPLE:  SHIPPING  & HANDLING: 


1-4999  PHOTOS  = 0.45  CENTS  EACH 
5000+  PHOTOS  = 20%  DISCOUNT 
1-9 CATALOGS: $3.00 EACH  ( +SASE ) 
10  CATALOGS:  $25.00+SASE  (4  STAMPS ) 


BRANLETTES  BEAUTIES 

SELECT  YOUR  FAVORITE: 

WHITE  CATALOGS  (50  VOLUMES) 
BLACK  CATALOGS  (50  VOLUMES) 
ASIAN&LATINO  CATALOGS  (50  VOLUMES) 
PLEASE  STATE  WHAT  STYLE  PHOTOS’S: 

PROVOCATIVE  POSES  OR  NUDE 


DUE  TO  VARIOUS  PRISON  POLICIES 
REGARDING  HOW  MANY  PICTURES  CAN  BE  SENT  IN  ONE 
ENVEOPE,  OUR  POLICY  IS  AS  FOEOWS: 

01  - 5 PHOTOS — $1.00  PER  ENVELOPE 
06  - 15  PHOTOS— $1.50  PER  ENVELOPE 
16  -25  PHOTOS— $2.00  PER  ENVELOPE 


FREE  CATALOG??? 


YOU  READ  IT  RIGHT! 

JUST  SEND  A SELF  ADDRESSED  ENVELOPE  TO  US. 
AND  WE  WILL  SEND  TO  YOU  ONE  BOP-FRIENDLY 
SAMPLE  CATALOG  (ONE  PER  CUSTOMER)  WITH  84 
GORGEOUS  GIRLS  IN  FULL  COLOR. 

ACT  NOW  AS  THIS  OFFER 
WILL  NOT  BE  AROUND  LONG!! 
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BRANLETTES 
P.0.B0X  5765 
BALTIMORE,  MD 
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IFRP  Payment  Schedule  May  Not  be  Delegated 
to  BOP  by  Sentencing  Judge 


The  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  has  held  that  “where 
the  sentencing  court  has  failed  to  consider 
whether  the  defendant  has  the  financial 
resources  to  pay  restitution  immediately, 
ordering  immediate  payment  impermissibly 
delegates  to  the  BOP  [Bureau  of  Prisons] 
the  court’s  obligation  to  set  a payment 
schedule.”  Consequently,  the  Court  of  Ap- 
peals reversed  a district  court’s  order  that 
let  the  BOP  determine  a prisoner’s  Inmate 
Financial  Responsibility  Program  (IFRP) 
payments. 

As  part  of  his  federal  prison  sentence, 
Jack  Richard  Ward  was  ordered  to  pay  a 
11,000  Crime  Victim  Fund  assessment  and 
127,885  in  restitution.  Once  incarcerated, 
Ward  took  a job  with  UNICOR,  the  BOP’s 
prison  industry  program,  and  a portion  of 
his  wages  was  deducted  for  payment  of  his 
IFRP  obligation.  He  filed  motions  with  the 
sentencing  judge,  which  were  construed  as  a 
Section  2255  petition.  The  court  moved  to 
vacate  its  own  restitution  order,  but  after  the 
government  objected,  ruled  that  it  lacked 
jurisdiction  to  do  so  and  let  the  original 
IFRP  order  stand. 

Ward  then  instituted  a habeas  corpus 
proceeding,  which  was  denied  by  the  district 
court  because  1)  he  had  not  exhausted  his 
available  judicial  and  administrative  rem- 
edies, 2)  he  was  participating  in  the  IFRP 
program  voluntarily  and  3)  the  court  had 
not  required  the  BOP  to  set  a schedule  of 
IFRP  payments,  and  thus  did  not  delegate 
its  authority  in  that  regard. 

On  appeal,  the  Ninth  Circuit  found 
that  “the  district  court  erred  in  not  waiv- 
ing the  exhaustion  requirement,  as  Ward’s 
exhaustion  of  his  administrative  remedies 
would  have  been  futile.”  The  Court  of 
Appeals  then  considered  the  Mandatory 
Victims  Restitution  Act  (MVRA),  which 
directs  a sentencing  court  to  “specify  in  the 
restitution  order  the  manner  in  which,  and 
the  schedule  according  to  which,  the  resti- 
tution is  to  be  paid.”  18  U.S. C.  § 3664(f)(2). 
The  Court  found  this  to  be  non-delegable: 
“The  district  court  simply  does  not  have  the 
authority  to  delegate  its  own  scheduling 
duties  - not  to  the  probation  office,  not  to 
the  BOP,  not  to  anyone  else.” 


by  Derek  Gilna 

The  appellate  court  noted  that  it  had 
previously  “clarified  the  demarcation  be- 
tween impermissibly  delegating  authority 
to  the  BOP  and  the  BOP’s  independent 
power  to  administer  the  IFRP,”  citing 
United  States  v.  Lemoine,  546  F.3d  1042 
(9th  Cir.  2008).  Lemoine  held  that  a pris- 
oner’s participation  in  the  IFRP,  although 
“voluntary,”  could  be  encouraged  by  various 
sanctions  and  withholding  of  privileges  by 
the  BOP.  [See,e.g.:  PLN, March  2013,  p.36; 
Nov.  2011,  p.33]. 

The  government  argued  that  a district 
court  may  order  “immediate  payment”  of 
a prisoner’s  restitution  obligation,  citing 
United  States  v.  Martin,  278  F.3d  988, 1006 
(9th  Cir.  2002).  However,  the  Ninth  Circuit 
distinguished  Martin  because  that  case  did 
not  decide  the  issue  of  whether  “immediate” 
payment  delegated  authority  to  the  BOP 
or  probation  officials,  but  rather  concluded 
that  “the  court  had  before  it  information 
regarding  Defendant’s  financial  resources 


On  August  8,  2013,  the  Southern 
Center  for  Human  Rights  sent  a let- 
ter to  the  governing  authority  for  Grady 
County,  Georgia,  demanding  the  return 
of  illegal  “administrative  costs”  charged  to 
criminal  defendants  convicted  in  the  Grady 
County  State  Court. 

In  Georgia,  “state  courts”  are  courts 
of  limited  jurisdiction  that  handle,  among 
other  things,  the  trial  of  criminal  cases 
“below  the  grade  of  felony,”1  including  cases 
involving  traffic  offenses.  Georgia’s  70  state 
courts  reportedly  generated  over  $123  mil- 
lion in  revenue  during  fiscal  year  2012, 2 $23 
million  more  than  all  of  the  state’s  superior 
courts  and  double  the  amount  generated  by 
probate  courts  or  magistrate  courts.3 

The  Georgia  Council  of  State  Court 
Judges  has  called  the  state  courts  collec- 
tively “the  little  giant  of  the  state  trial  court 
system,”4  in  part  because  “State  Courts  rep- 


that  it  presumably  considered  and  found 
insufficient  to  warrant  periodic  payments.” 
The  Court  of  Appeals  also  observed  that 
other  circuits  considering  cases  with  similar 
factual  circumstances  had  decided  that  “Or- 
ders directing  ‘immediate’  payment  under 
such  circumstances  are  indistinguishable 
in  principle  from  outright  delegations  of 
authority  to  the  Bureau  of  Prisons.” 

Therefore,  the  Ninth  Circuit  recog- 
nized that  “For  a restitution  order  to  be 
lawful  ...  Section  3664  requires  that  the 
district  court  set  a schedule  in  consideration 
of  the  defendant’s  financial  resources.”  The 
appellate  court  concluded  that  “without  a 
proper  order  the  BOP  does  not  have  the 
authority  to  require  a schedule  of  restitu- 
tion payments  collected  while  Petitioner  is 
participating  in  the  IFRP.” 

The  district  court’s  judgment  was 
therefore  reversed  and  remanded  for  further 
proceedings.  See:  Ward v.  Chavez,  678  F.3d 
1042  (9th  Cir.  2012). 


resent  only  10%  of  the  State  Trial  Courts  and 
Judges,  but  bring  in  35%  ofTotal  Revenues!”5 
A large  part  of  those  revenues  comes  from 
the  fines,  costs  and  surcharges  imposed  on 
criminal  defendants  processed  through  the 
courts,  who  are  frequently  placed  under  the 
supervision  of  private  probation  companies 
(paying  the  companies  for  the  privilege)  until 
the  fines  and  other  costs  attached  to  their 
sentences  are  paid.6 

Fines  and  surcharges  in  Georgia  are 
ordinarily  regulated  by  a comprehensive 
statutory  scheme  that  governs  not  only 
their  amounts  but  also  whether  revenue 
is  distributed  to  the  county  where  the  of- 
fense occurred  or  to  various  state  funds.  But 
after  taking  his  seat  on  the  Grady  County 
State  Court  in  2002,  Judge  William  Bass 
invented  a fine  with  no  authorization,  statu- 
tory or  otherwise.  Judge  Bass  dubbed  the 
fine  an  “administrative  cost”  and  added  it  to 
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defendants’  sentences  on  top  of  the  state- 
authorized  fines  that  he  imposed. 

These  “administrative  costs”  ranged 
from  1300  to  1700  per  case,  adding  hun- 
dreds of  thousands  of  dollars  per  year  in 
additional  fines  for  defendants  processed 
through  the  Grady  County  State  Court.The 
“costs” amounted  to  approximately  1296,711 
in  added  fines  between  June  2011  and  July 
2012  alone,  imposed  on  approximately 
540  defendants,  many  of  them  indigent. 
Once  the  “costs”  were  added  to  defendants’ 
sentences,  the  defendants  had  the  same  ob- 
ligation to  repay  the  illegal  “administrative 
costs”  as  they  had  to  repay  legitimate  fines, 
and  endured  the  same  risk  of  having  their 
probation  revoked  if  they  failed  to  pay.  And 
because  the  “costs”  were  not  authorized  by 
state  law,  distribution  of  the  proceeds  was  not 
regulated  by  state  law  and  Grady  County  was 
able  to  keep  all  of  the  revenue. 

The  fines  were  illegitimate  not  only 
because  they  had  no  lawful  basis,  violating 
the  principle  of  fair  notice,  but  also  because 
the  judge  attempted  to  leverage  the  addi- 
tional funds  for  the  county  into  a raise  for 
himself,  violating  the  principle  of  judicial 
impartiality.  In  a 2012  letter  that  began,  “I 
need  my  salary  raised  to  $60,000  per  year,” 
Judge  Bass  boasted  about  the  “extra  time 
and  energy”  that  he  purported  to  spend  to 
“contributfe]  more  than  $350,000  per  year 
to  the  county,”  and  warned  that  “the  next 
judge”  might  not  be  “willing”  to  “do  that.”7 
Later  that  year,  the  Georgia  Judicial  Quali- 
fications Commission  initiated  proceedings 
against  Judge  Bass  concerning  a host  of 
ethics  violations,8  including  “g[iving]  the 


appearance  that  [a]  salary  increase  was 
warranted  by  the  amount  of  funds  [that 
he]  caused  to  be  improperly  collected  by 
the  State  Court.”9 

OnMarch25,2013,the  ethics  proceed- 
ings resulted  in  a public  reprimand,  60-day 
suspension,  probation  and  an  agreement 
not  to  seek  re-election.10  Judge  Bass  was, 
however,  allowed  to  remain  on  the  bench 
for  the  remainder  of  his  present  term,  which 
expires  on  December  31, 2014. 11 

Ryan  Primerano  is  a staff  attorney  at  the 
Southern  Center  for  Human  Rights  (www. 
schr.org),  and  provided  this  article  exclusively 
for  Prison  Legal  News. 
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Ninth  Circuit  Reverses  Dismissal  of  Nevada 
Prisoner's  First  Amendment  Retaliation  Claims 


The  Ninth  Circuit  Court  of  Appeals 
resurrected  the  majority  of  a prisoner’s 
lawsuit  raising  First  Amendment  retaliation 
claims  after  the  case  had  been  dismissed 
by  the  district  court.  The  suit  then  settled 
following  remand. 

Raymond  Watison,  serving  a sentence 
in  the  Nevada  State  Prison,  sued  prison 
officials  under  42  U.S.C.  § 1983  alleging 
federal  constitutional  violations  and  eleven 
state-law  claims.  After  dismissing  the  fed- 
eral claims,  the  district  court  declined  to 
exercise  supplemental  jurisdiction  over  the 
state-law  claims. 

On  appeal,  the  Ninth  Circuit  first  con- 
sidered whether  sexual  harassment  of  a male 
prisoner  by  a male  guard  could  constitute 
an  Eighth  Amendment  violation.  Watison 
had  alleged  in  his  complaint  that  while  he 
was  on  the  toilet,  prison  guard  Sean  LaGier 
began  to  search  his  cell  and  rubbed  his  thigh 
against  Watison’s.  Comparing  this  allega- 
tion with  a female  prisoner  being  harassed 
by  a male  guard,  the  appellate  court  held 
that  the  humiliation  allegedly  suffered  by 
Watison  did  not  rise  to  a level  of  psycho- 
logical pain  sufficiently  severe  to  constitute 
cruel  and  unusual  punishment.  One  circuit 
judge  dissented  from  this  finding. 

Turning  to  Watison’s  First  Amend- 
ment retaliation  claims,  the  Court  of 
Appeals  cited  circuit  precedent  which  held, 
on  the  one  hand,  that  the  filing  of  a griev- 
ance is  protected  conduct,  citing  Rhodes 
v.  Robinson,  408  F.3d  559  (9th  Cir.  2005) 
[ PLN , Feb.  2005,  p.36],  and  on  the  other 
hand  that  the  mere  threat  of  harm  can 
constitute  adverse  action  sufficient  to  war- 
rant judicial  intervention,  citing  Brodheim 
v.  Cry,  5 84  F.3d  1262  (9th  Cir.  2009)  [PLN, 
Feb.  2011,  p.29]. 

Three  of  Watison’s  claims  alleged  retali- 
ation for  the  filing  of  grievances.  In  one,  a 
false  disciplinary  charge  was  filed  against 
him  and  he  was  placed  in  administrative 
segregation;  in  the  second,  the  guard  about 
whom  Watison  complained  threatened  him 
with  physical  violence;  and  in  the  third,  the 
guard  refused  to  give  him  breakfast.  The 
Ninth  Circuit  held  that  such  acts  could  have 
a chilling  effect  on  “a  person  of  ordinary 
firmness,”  and  thus  the  district  court  had 
improperly  dismissed  those  claims. 

Watison  further  alleged  that  a guard 


had  pointed  a gun  at  him  and,  after  sub- 
sequently filing  a grievance,  the  guard 
harassed  him.  The  Court  of  Appeals  found 
that  this  harassment-retaliation  claim  failed 
because,  among  other  things,  it  did  not  al- 
lege a chilling  effect. The  Court  nonetheless 
remanded  the  claim  with  instructions  that 
the  district  court  grant  Watison  leave  to 
amend,  pursuant  to  Fed.R.Civ.R  15(a),  to 
correct  its  deficiencies. 

Finally,  the  Ninth  Circuit  instructed 
the  district  court,  on  remand,  to  again 


Civilly-committed  patients  in  the 
Minnesota  Sex  Offender  Program 
(MSOP)  filed  suit  under  42  U.S.C.  § 1983 
against  Minnesota  Department  of  Human 
Services  (DHS)  and  Minnesota  Depart- 
ment of  Corrections  (DOC)  officials, 
alleging  that  various  conditions  of  their 
confinement  were  unconstitutional.  The 
district  court  granted  summary  judgment 
to  the  defendants  which  was  affirmed  by 
the  Eighth  Circuit  Court  of  Appeals. 

The  MSOP  operated  various  facilities, 
including  two  units  on  the  grounds  of  the 
Minnesota  Correctional  Facility  at  Moose 
Lake  (MCF-ML)  at  the  time  the  lawsuit 
was  filed.  Due  to  an  increasing  patient 
population,  the  MSOP  took  over  the  two 
units  at  MCF-ML,  known  as  the  Annex. 
The  Annex  was  connected  by  a separate 
razor  wire  fence  to  the  prison  but  DOC 
officials  did  not  have  contact  with  Annex 
patients  or  visitors.  The  DOC  consulted 
with  DHS  to  help  implement  security 
policies  for  MSOP  patients  after  various 
security-related  incidents,  and  the  plaintiffs 
found  those  policies  objectionable  because 
they  were  being  held  in  civil  confinement, 
not  as  convicted  prisoners. 

Specifically,  they  alleged  that  they  had 
been  transferred  to  the  Annex  in  retaliation 
for  filing  lawsuits;  that  unclothed  visual 
body  searches  were  unconstitutional;  that 
use  of  restraints  during  transport  to  and 
from  various  facilities  was  unreasonable; 
that  the  MSOP’s  seizure  of  patient  televi- 


consider  whether  to  exercise  supplemental 
jurisdiction  over  Watison’s  state-law  claims. 
See:  Watison  v.  Carter,  668  F.3d  1108  (9th 
Cir.  2012). 

The  case  settled  following  remand  in 
September  2012,  with  the  Nevada  Depart- 
ment of  Corrections  agreeing  to  pay  $700 
to  resolve  Watison’s  lawsuit,  without  mak- 
ing any  admission  of  liability  and  with  the 
parties  bearing  their  own  costs.  Watison 
represented  himself  pro  se  in  the  suit  but 
had  appointed  counsel  on  appeal.  PJ 


sions  was  an  unreasonable  seizure;  that  the 
MSOP’s  mail  and  telephone  policies  were 
not  reasonable;  that  double-bunking  and 
communal  showers  violated  their  privacy 
rights;  that  they  were  subjected  to  un- 
sanitary conditions;  and  that  one  plaintiff, 
Wallace  J.  Beaulieu,  had  a property  and 
liberty  interest  in  access  to  a computer  for 
legal  research,  and  had  been  transferred 
to  the  Behavioral  Therapy  Unit  (BTU)  in 
retaliation  for  filing  the  instant  lawsuit. 

The  plaintiffs  argued  the  district  court 
had  erred  in  granting  summary  judgment 
to  the  defendant  DHS  and  DOC  officials 
because  there  were  triable  issues  of  fact. 

The  Eighth  Circuit,  in  reviewing  the 
lower  court’s  order  de  novo,  found  that 
the  plaintiffs’  claim  regarding  their  place- 
ment at  the  Annex  was  moot  as  they  had 
since  been  transferred  out  of  the  Annex 
and  “there  is  no  suggestion  that  they 
might  be  returned.”  The  Court  of  Appeals 
rejected  the  retaliation  claim,  noting  that 
although  prison  officials  are  prohibited 
from  “punish  [ing]  an  inmate  because  he 
exercises  his  constitutional  right  of  access 
to  the  courts,”  citing  Sisneros  v.  Nix,  95  F.3d 
749  (8th  Cir.  1996)  [PLN,  Aug.  1997, p.21], 

he  bears  a heavy  burden  of  “proving  that  but 
for  an  unconstitutional,  retaliatory  motive 
the  transfer  would  not  have  occurred.” 

The  appellate  court  also  rejected  the 
plaintiffs’  arguments  concerning  unclothed 
body  searches,  finding  that  such  searches  of 
civilly-committed  patients  are  permissible  on 
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security-based  grounds.  Although  an  involun- 
tarily committed  patient  of  a state  hospital  is 
not  a prisoner  per  se,  his  or  her  confinement 
is  subject  to  the  same  safety  and  security  con- 
cerns as  that  of  a prisoner.  Andrews  v.  Neer, 
253  F.3d  1052, 1061  (8th  Cir.2001). 

On  the  issue  of  restraints,  the  Eighth 
Circuit  held  that  “The  MSOP’s  articulated 
reasons  for  using  full  restraints  are  for  the 
safety  of  the  public  and  staff  and  to  pre- 
vent escapes  and  attempted  escapes,”  and 
that  “such  policy  is  a proper  exercise  of  the 
DHS  officials’  professional  judgment.”The 
test,  according  to  the  appellate  court,  was 
whether  the  force  used  to  effect  a particular 
seizure  was  “reasonable. ’’The  Court  of  Ap- 
peals also  noted  that  the  plaintiffs  did  not 
introduce  any  medical  records  to  show  that 
“they  suffered  any  long-term  or  permanent 
physical  injury”  due  to  the  restraints. 

The  Eighth  Circuit  further  reviewed 
the  seizure  of  the  plaintiffs’  20-inch  TVs 
because  they  exceeded  the  size  limitations 
imposed  by  the  MSOP.The  appellate  court 
weighed  the  “intrusion  on  the  individual’s 
Fourth  Amendment  interests  against  the 
importance  of  the  governmental  interests 
alleged  to  justify  the  intrusion”  pursuant  to 
Baribeau  v.  City  of  Minneapolis , 596  F.3d 
465  (8th  Cir.  2010),  and  found  no  Fourth 
Amendment  violation. 

The  plaintiffs’ claim  related  to  the  open- 
ing of  their  mail  also  was  rejected,  except  as 
to  legal  mail  - although  the  Court  of  Ap- 
peals found  the  plaintiffs  had  “provided  no 
evidence  that  any  inadvertent  openings  of 
their  legal  mail  resulted  in  actual  prejudice.” 
The  MSOP  had  instituted  a phone  system 
that  permitted  only  outgoing  calls  and  lim- 
ited the  duration  of  calls,  which  was  upheld. 
Similarly,  claims  regarding  double-bunking, 
sanitary  issues  and  privacy  concerns  related 


to  bathroom  and  shower  facilities  were  de- 
cided in  favor  of  the  defendants. 

While  the  appellate  court  recognized 
that  prisoners  have  a constitutional  right 
of  access  to  the  courts  and  to  meaningful 
legal  research  tools  pursuant  to  Bounds  v. 
Smith , 430  U.S.  817  (1977),  it  held  that  no 
property  or  liberty  interests  had  been  iden- 
tified, and  Beaulieu’s  access-to-court  claim 
therefore  failed.  The  Eighth  Circuit  noted 


A FORMER  DEPUTY  DIRECTOR  OF  OPERA  - 

tions  for  the  Georgia  Department  of 
Corrections  has  been  indicted  on  35  counts 
of  identity  fraud,  after  admitting  he  used 
his  state  purchasing  privileges  to  buy  elec- 
tronic items  and  make  other  unauthorized 
purchases  for  his  personal  use. 

Benjamin  Hopkins,  42,  was  indicted 
by  a Fulton  County  grand  jury  on  July  16, 
2013.  His  allegedly  improper  purchases 
came  to  light  when  a vendor  for  the  Depart- 
ment of  Corrections,  Global  Government 
Education  Solutions,  flagged  an  order  for 
an  Xbox  gaming  system  and  two  iPods  in 


that  “although  Beaulieu  missed  a court 
deadline,  the  court  gave  him  an  extension  of 
time;  therefore,  he  has  not  proven  an  ‘actual 
injury’  resulting  from  his  purported  denial 
of  access  to  the  legal  computers,”  as  required 
by  Lewis  v.  Casey , 518  U.S.  343  (1996). 

Accordingly,  the  district  court’s  order 
granting  summary  judgment  in  favor  of  the 
defendants  was  affirmed.  See:  Beaulieu  v.  Lu- 
deman,  690  F.3d  1017  (8th  Cir.  2012).  H 


November  2010  and  contacted  corrections 
auditors.  An  internal  investigation  was 
launched  and  35  unauthorized  purchases 
were  discovered.  A two-year  spending  spree 
worth  at  least  $20,374.91  in  public  funds 
was  attributed  to  Hopkins. 

When  investigators  confronted  Hopkins 
with  evidence  of  the  purchases,  he  reportedly 
admitted  having  made  them  and  was  termi- 
nated. A warrant  for  Hopkins’arrest  was  issued 
by  the  Fulton  County  Superior  Court.  FJ 

Sources:  www.cbsatlanta.com,  www.cor- 
rectionsone.com 
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Effective  Counsel  Required  in  Kansas 
Civil  Commitment  Proceedings 


The  Kansas  Supreme  Court  has  held 
that  prisoners  facing  civil  commitment 
under  the  Kansas  Sexually  Violent  Preda- 
tors Act  (KSVPA)  have  a due  process  right 
to  effective  assistance  of  counsel.The  Court 
also  held  that  ineffective  assistance  of  coun- 
sel claims  may  be  raised  on  appeal  or  in  a 
state  habeas  corpus  proceeding. 

Before  Robert  C.  Ontiberos  was  re- 
leased from  prison  after  completing  his 
sentence  for  a 2001  aggravated  sexual  bat- 
tery conviction,  the  state  moved  to  have  him 
civilly  committed  under  the  KSVPA. 

Counsel  was  appointed  to  represent 
Ontiberos  at  a jury  trial.  The  jury  found 
Ontiberos  to  be  a sexually  violent  predator, 
and  he  was  civilly  committed. 

The  Court  of  Appeals  “vacated  the 
commitment  and  remanded  for  a new  trial 
because  it  held  that  Ontiberos  received 
ineffective  assistance  of  counsel  and  that 
the  State’s  attorney  committed  misconduct 
during  the  trial.” 

On  review,  the  Kansas  Supreme  Court 
first  held  that  offenders  facing  KSVPA 
proceedings  have  a due  process  right  to 
counsel  under  both  the  United  States  and 
Kansas  Constitutions. The  Court  also  noted 
that  it  had  previously  “held  that  when  there 
is  a right  to  counsel  there  is  necessarily  a 
correlative  right  to  effective  counsel  - re- 
gardless of  whether  the  right  derives  from 
a statute  or  the  constitution.” 

The  Supreme  Court  thus  found  “that 
a person  detained  under  the  KSVPA  may 
raise  an  ineffective  assistance  of  trial  counsel 
claim  on  direct  appeal  using  the  ...  remand 
procedure”  of  State  v.  Vaji  Cleave,  239  Kan. 
117, 716  P.2d  580  (Kan.  1986),  or  through 
a collateral  attack  by  state  habeas  corpus. 

Applying  the  two-prong  ineffective 
assistance  of  counsel  test  of  Strickland,  v. 
Washington , 466  U.S.  668,  104  S.Ct  2052 
(1984),  the  Court  found  that  Ontiberos 
was  denied  effective  assistance  of  counsel 
when  his  attorney  did  not  “familiarize 
himself  with  the  evidence”  and  failed  “to 
recognize  the  evidentiary  rules  governing 
expert  testimony  and  cross-examination.” 
The  Supreme  Court  concluded  that  those 
errors  were  prejudicial  due  to  their  pervasive 
nature  and  the  fact  that  they  “precluded  the 
jury  from  hearing  the  only  evidence  corrob- 
orating Ontiberos’  expert’s  testimony.”  As 


such,  “there  is  a reasonable  probability  that 
the  outcome  would  have  been  different”  if 
not  for  the  errors  committed  by  counsel. 

The  Supreme  Court  further  agreed 
with  Ontiberos  that  the  state’s  attorney 
had  committed  misconduct.  “Just  as  it 
was  ineffective  assistance  of  counsel  for 
Ontiberos’  attorney  to  allow  the  State  to 
cross-examine  Ontiberos  and  [his  expert] 
without  admitting  into  evidence  the  docu- 
ments the  State  relied  on  for  impeachment,” 
the  Court  wrote,  “the  State  committed 
error  by  cross-examining  the  witnesses  in 
this  fashion.” 


The  California  Department  of  Cor- 
rections  and  Rehabilitation  (CDCR) 
has  awarded  a six-year  system-wide  tele- 
phone contract  to  Global  TePLink  (GTL), 
which  requires  the  company  to  install 
equipment  capable  of  blocking  signals  from 
contraband  cell  phones  at  the  state’s  33 
adult  correctional  facilities.  In  exchange  for 
installing  the  equipment,  as  well  as  shoul- 
dering operational  costs,  GTL  will  receive 
all  revenue  generated  from  the  Inmate/ 
Ward  Telephone  System  less  an  annual 
“administration  fee”  of  1800,000. 

The  installation  costs  of  the  cell  phone 
blocking  system,  called  a managed  access 
system,  are  estimated  to  be  between  $16.5 
million  and  $33  million.  To  compensate  for 
that  expense,  the  revenue  generated  from  pris- 
on phone  services  necessarily  must  be  much 
greater.  And  it  is,  for  two  related  reasons. 

First,  in  most  cases  CDCR  prisoners 
must  use  the  prison  phone  system  to  make 
calls,  as  GTL  has  a monopoly  on  in-prison 
phone  services.  Second,  because  the  rates 
charged  for  prison  calls  are  not  subject  to 
the  moderating  forces  of  competition,  they 
are  much  higher  than  non-prison  phone 
rates.  A typical  intrastate  (in-state)  15- 
minute  call  from  a CDCR  facility  costs  up 
to  $2.00,  while  a 15-minute  interstate  (long 
distance)  call  costs  $6.60.  [See:  PLN,  April 
2011,  p.  16].  Interstate  rates  are  now  subject 
to  change  due  to  recent  action  by  the  FCC. 
[See:  PLN,  Sept.  2013,  p.  42]. 


That  error  “prevented  the  jury  from 
deciding  the  facts  and  properly  assessing 
credibility,”  and  “allowed  the  State  to  mis- 
characterize  [a  prison]  discipline  report  and 
insinuate  Ontiberos  was  disciplined  while 
imprisoned  for  having  an  unauthorized 
weapon  without  support  in  the  record.  This 
is  misconduct  under  any  standard.” 

Although  the  Kansas  Supreme  Court 
upheld  the  constitutionality  of  the  KSVPA, 
Ontiberos’  civil  commitment  was  reversed 
and  the  case  remanded  for  a new  trial.  See: 
In  the  Matter  of  Ontiberos , 295  Kan.  10,287 
P.3d  855  (Kan.  2012).  H 


With  a captive  consumer  base  of  ap- 
proximately 125,000  CDCR  prisoners,  it  is 
easy  to  see  that  GTL  will  have  little  trouble 
recovering  the  costs  of  the  managed  access 
technology,  due  to  the  volume  and  cost  of 
prison  phone  calls. 

The  cell  phone  blocking  system  being 
installed  by  GTL  is  not  simply  a matter  of 
jamming  cell  phone  signals  in  the  area  sur- 
rounding a prison,  as  such  a practice  would 
be  prohibited  by  Federal  Communications 
Commission  regulations.  Rather,  it  requires 
each  prison  to  have  its  own  cell  tower; 
prison  officials  will  then  be  able  to  filter  out 
all  signals  other  than  those  being  sent  from 
or  received  by  approved  phones. 

According  to  the  CDCR’s  contract 
with  GTL,  “The  Managed  Access  System 
(MAS)  services  will  provide  the  CDCR 
with  complete  24-hour,  continuous  block- 
ing of  all  unauthorized  cellular  wireless 
communications  within  the  defined  scope 
of  each  facility.” 

The  cell  phone  blocking  system  went 
online  at  the  first  CDCR  facility  - Avenal 
State  Prison  - in  October  2012.  Prison  of- 
ficials plan  to  have  the  system  operational 
at  all  CDCR  facilities  by  mid-2015. 

“It  will  mean  that  they  can  no  lon- 
ger make  voice  calls,  send  emails,  text 
messages  [or]  access  the  Internet,”  stated 
CDCR  employee  Tammy  Irwin.  “It  is 
going  to  disconnect  them  from  the  pub- 
lic, and  it’s  going  to  help  public  safety.” 


CDCR  to  Block  Contraband  Cell 
Phone  Signals  at  all  Facilities 
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Cell  phones  are  now  relatively  ubiquitous 
in  California  prisons.  In  2011,  more  than 
15,000  contraband  phones  were  confiscated 
by  CDCR  staff.  Prison  officials  claim  that  the 
illegal  phones  have  been  used  to  run  criminal 
enterprises,  intimidate  witnesses  and  organize 
attacks  on  guards.  Although  they  do  not  cite 
any  specific  examples  to  support  such  claims, 
they  invariably  point  to  the  fact  that  Charles 
Manson  has  been  caught  with  a cell  phone 
on  two  occasions.  While  this  understandably 
attracts  the  attention  of  the  media  and  law- 
makers, it  begs  the  question:  how  did  Manson, 
arguably  the  state’s  most  notorious  prisoner, 
twice  obtain  a cell  phone? 

Officials  acknowledge  that  the  answer  is 
CDCR  employees,  who  represent  a primary 
source  of  contraband  cell  phones  supplied 
to  prisoners.  Efforts  to  curb  this  flow  by 
searching  staff  members  as  they  enter  prison 
grounds,  however,  have  stalled  due  to  con- 
cerns raised  by  the  California  Correctional 
Peace  Officers  Association  (CCPOA),  the 
union  that  represents  prison  guards,  which 
noted  that  its  members  would  have  to  be  paid 
for  the  time  spent  being  searched. 

Other  solutions  exist  to  the  security 
problems,  real  or  imagined,  posed  by  cell 
phones.  The  federal  prison  system,  for 
example,  provides  other  communication 
options  for  prisoners  as  an  alternative  to 
contraband  cell  phones  - such  as  TRU- 
LINCS,  a secure  email  system. The  CDCR 
apparently  has  not  considered  that  option, 
instead  deciding  to  rely  on  GTL’s  blocking 
system  and  the  criminalization  of  con- 
traband cell  phones  in  state  correctional 
facilities.  [See:  PLN,  Jan.  2012,  p.38]. 


Other  state  prison  systems  are  consid- 
ering or  testing  the  use  of  managed  access 
systems  to  thwart  contraband  cell  phones, 
including  Texas  and  Mississippi. 


On  July  19,  2012,  the  California 
Supreme  Court  held  that  a trial  court’s 
discretionary  power  to  dismiss  a criminal 
action  “in  furtherance  of  justice”  pursuant 
to  Penal  Code  Section  1385  did  not  extend 
so  far  that  it  could  disregard  the  facts  that 
categorically  disqualify  a prisoner  held  in 
local  custody  (i.e.,  jail)  from  earning  conduct 
credits  at  an  increased  rate  under  a former 
statute  that  allowed  such  increased  credits. 

As  part  of  its  response  to  a state  fiscal 
emergency,  the  California  legislature  in- 
creased the  rate  at  which  certain  prisoners 
in  local  custody  could  earn  conduct  credits 
to  reduce  their  terms  of  incarceration.  The 
increased  credit-earning  statute,  former 
Penal  Code  Section  4019,  went  into  effect 
in  January  2010  but  was  short-lived;  it  ex- 
cluded, among  others,  prisoners  with  prior 
convictions  for  a serious  or  violent  felony. 

Ricardo  Antonio  Lara  was  arrested  and 
charged  with  several  crimes  committed  in 
February  2010,  when  former  Section  4019 
was  in  effect.  Due  to  a prior  conviction  for 
burglary,  however,  he  was  disqualified  from 
earning  conduct  credits  at  the  increased  rate 
specified  by  that  statute. 


Sources:  Los  Angeles  Times , Central  Val- 
ley Business  Times,  www.kcra.com,  CDCR 
contract  with  Global  Tel*Link,  www.prison- 
cellphones.com 


Pursuant  to  the  terms  of  a negotiated 
plea  bargain,  the  trial  court  exercised  its 
discretion  under  Section  1385  to  strike 
Lara’s  prior  burglary  conviction,  a serious 
felony  which  otherwise  would  have  sub- 
jected him  to  enhanced  sentencing  under 
California’s  infamous  “Three  Strikes”  law. 
The  court  concluded,  however,  that  it  could 
not  disregard  Lara’s  prior  conviction  for  the 
purpose  of  granting  him  increased  conduct 
credits  under  Section  4019. 

Disagreeing,  the  Court  of  Appeal  re- 
versed and  directed  the  trial  court  to  exercise 
its  discretion  under  Section  1385  to  decide 
whether  Lara  should  receive  the  benefit  of  the 
increased  credit- earning  provisions  of  former 
Section  4019.  See:  People  v.  Lara,  193  Cal. 
App.  4th  1393  (Cal.  App.  6th  Dist.  2011). 

On  review,  the  Supreme  Court  held  that 
Section  1385  does  not  confer  such  authority 
to  a trial  court,  noting  that  “The  historical 
facts  that  limit  a defendant’s  ability  to  earn 
conduct  credits  do  not  form  part  of  the 
charges  and  allegations  in  a criminal  action.” 
Accordingly,  the  judgment  of  the  Court  of 
Appeal  was  reversed.  See:  People  v.  Lara,  54 
Cal.  4th  896,281  P.3d  72  (Cal.  2012).  ft 
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D.C.  District  Court  Reaffirms  Access  to 
Counsel  for  Guantanamo  Detainees 


In  a September  6,  2012  memorandum 
opinion,  the  U.S.  District  Court  for  the 
District  of  Columbia  once  again  asserted 
an  “obligation  to  assure  that  those  seeking 
to  challenge  their  Executive  detention  by 
petitioning  for  habeas  relief  have  adequate, 
effective  and  meaningful  access  to  the 
courts.”  In  doing  so,  the  district  court  held 
that  a 2008  protective  order  entered  by  the 
court  was  the  controlling  legal  directive 
concerning  access  to  counsel  for  detainees 
held  at  the  U.S.  military  prison  in  Guan- 
tanamo Bay,  Cuba. 

The  executive  branch  of  the  federal 
government  had  attempted  to  control  the 
detainees’  access  to  their  attorneys  through 
a unilaterally-imposed  Memorandum  of 
Understanding  (MOU),  which  the  court 
found  objectionable  and  contrary  to  the 
clear  language  of  the  protective  order. 

Six  separate  motions  filed  by  long-term 
Guantanamo  detainees  were  consolidated 
for  the  purpose  of  resolving  the  issue  of 
whether  the  district  court’s  protective  or- 
der constituted  an  “abuse  of  discretion  as 
it  would  result  in  a permanent  injunction 
without  the  required  showing  of  actual 
harm  necessary  for  such  an  ‘extraordinary 
remedy,”’  as  the  government  argued  in  its 
opposition  to  the  motions. 

The  court  reviewed  various  prior  deci- 
sions that  had  been  entered  regarding  the 
detainees,  including  Rasul v.  Bush,  542  U.S. 
466  (2004)  [PLN, July  2004,  p.9\,  Hamdan 
v.  Rumsfeld,  548  U.S.  557  (2006)  [PLN, 
Sept.  2006,  p.27]  and  Boumediene  v.  Bush, 
553  U.S.  723  (2008)  [PLN,  Dec.  2008, 
p.20],  all  of  which  served  to  protect  the 
detainees’  right  to  counsel. 

Those  rulings  were  further  interpreted 
in  Al  Odah  v.  United  States,  346  F.Supp.2d, 
1 (D.D.C.  2004)  [PLN,  June  2005,  p.30], 
which  recognized  that  the  court  had  the 
“power  to  ‘fashion  procedures  by  analogy 
to  existing  procedures,  in  aid  of  the  Court’s 
jurisdiction  and  in  order  to  develop  a factual 
record  as  necessary  for  the  Court  to  make 
a decision  on  the  merits’”  of  the  detainees’ 
habeas  petitions. 

Concerned  about  possible  disclosure 
of  state  secrets  and  security  breaches,  the 
district  court,  in  the  matter  of  hi  re  Guan- 


by  Derek  Gilna 

tanamo  Detainee  Cases,  344  F.Supp.2d 
174  (D.D.C.  2004),  had  set  guidelines 
for  attorney  access  to  both  detainees  and 
classified  information.  That  order  stood 
without  objection  for  four  years  until  it  was 
superseded  by  the  protective  order  issued  by 
a different  judge  in  2008. 

Apparently  not  satisfied  with  the  cur- 
rent posture  of  the  case  and  the  provisions 
of  the  protective  order,  the  government 
promulgated  the  MOU  - which  stripped 
the  detainees’  counsel  of  their  “need  to 
know”  access  to  government  records  and 
“explicitly  denie[d]  counsel  access  to  all 
classified  documents  or  information  which 
counsel  had  ‘previously  obtained  or  created’ 
in  pursuit  of  a detainee’s  habeas  petition.” 
Instead,  “need  to  know”  determinations 
regarding  counsel’s  access  to  classified 
information  would  be  made  by  the  Depart- 
ment of  Defense  Office  of  General  Counsel 
(DOD  OGC),  with  few  of  the  safeguards 
set  forth  in  the  2008  protective  order.  The 
government  contended  that  the  protective 
order  expired  whenever  a detainee’s  habeas 
petition  was  terminated. 

According  to  the  protective  order,  all 
“disputes  regarding  the  applicability,  inter- 
pretation, enforcement,  compliance  with  or 
violations”  of  the  order  are  to  be  resolved  by 
the  district  court.  However,  “The  MOU  ... 
states  that  both  the  ‘operational  needs  and 
logistical  constraints’  at  Guantanamo  as 
well  as  the  ‘requirements  for  ongoing  mili- 
tary commissions,  periodic  review  boards, 
and  habeas  litigation’ will  be  prioritized  over 
[detainees’]  counsel-access.” 

The  district  court  found  this  “particu- 
larly troubling  as  it  places  a detainee’s  access 
to  counsel,  and  thus  their  constitutional 
right  to  access  the  courts,  in  a subordinate 
position  to  whatever  the  military  com- 
mander of  Guantanamo  sees  as  a logistical 
constraint.” 

The  court  noted  that  the  Great  Writ  of 
habeas  corpus  “lies  at  the  core  of  this  Nation’s 
constitutional  system,  and  it  is  the  duty  of  the 
courts  to  remedy  lawless  Executive  deten- 
tion”; further,  that  “the  privilege  of  habeas 
corpus  entitles  the  prisoner  to  a meaningful 
opportunity  to  demonstrate  that  he  is  being 
held  pursuant  to  the  ‘erroneous  application  or 


interpretation  of  relevant  law.”’ Additionally, 
“access  to  the  court  [means]  nothing  without 
access  to  counsel.” 

The  district  court  also  found  that  the 
government’s  MOU  “transgresses  on  the 
judiciary’s  duty  to  ensure  detainees  have 
access  to  the  courts  by  giving  the  military 
unreviewable  discretion  over  counsel-access 
questions,”  that  the  government  lacked 
authority  to  issue  the  MOU,  that  the  court 
was  well  within  its  equitable  powers,  and 
that  the  history  and  terms  of  the  protective 
order  made  it  clear  that  the  order  remained 
in  efFect  even  after  the  dismissal  or  denial 
of  a detainee’s  habeas  petition. 

In  reaching  its  conclusion,  the  district 
court  noted  that  “petitioners  here  have  a 
continuing  right  to  seek  habeas  relief.... 
have  an  ongoing  right  to  access  the  courts 
and,  necessarily,  to  consult  with  counsel. 
Therefore,  the  Government’s  attempt  to 
supersede  the  Court’s  authority  is  an  il- 
legitimate exercise  of  Executive  power.... 
This  very  notion  [of  the  MOU]  offends 
the  separation-of-powers  principles  and 
our  constitutional  scheme.”  Consequently, 
the  court  held  that  the  protective  order 
remained  in  efFect  for  all  of  the  effected 
detainees  whether  or  not  their  habeas  peti- 
tions had  been  dismissed. 

On  July  11,  2013,  the  district  court 
granted  in  part  and  denied  in  part  a 
separate  “emergency  motion  to  enforce  the 
right  of  access  to  counsel”  filed  by  two  of 
the  detainees.  The  court  held  that  certain 
new  search  and  transportation  procedures 
adopted  by  the  Joint  Detention  Group, 
which  is  responsible  for  detention  opera- 
tions at  Guantanamo,  were  “invalid  as  they 
pertain  to  access  to  counsel,”  and  amended 
the  protective  order  accordingly.  See:  In  re: 
Guantanamo  Bay  Detainee  Continued  Access 
to  Counsel,  U.S. D.C.  (D.  DC),  Case  No. 
l:12-mc-00398-RCL. 

The  government  has  filed  an  appeal 
with  the  DC  Circuit  Court  of  Appeals, 
which  remains  pending.  PI 
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Declining  Prison  Populations  Leave  Towns  with  Empty  Jails,  Debt 


Several  Texas  towns  are  bemoaning 
their  bad  business  decision  to  enter  into 
the  for-profit  incarceration  industry  as  the 
bottom  began  dropping  out  of  that  market 
5 or  6 years  ago.  Over  a two-decade  boom 
in  prison  building,  rural  communities  in 
Texas  and  other  states  were  able  to  rely  on 
the  “if  you  build  it,  they’ll  come”  approach 
of  constructing  jails  as  a form  of  economic 
development. 

However,  research  by  the  Austin 
American- Statesman  indicates  that  declin- 
ing crime  rates,  budget  cuts  and  increased 
use  of  treatment  programs  in  lieu  of  incar- 
ceration have  left  some  towns  saddled  with 
debt  due  to  empty  prison  and  jail  beds.  For 
example,  the  Two  Rivers  Authority  in  Har- 
din, Montana  recently  agreed  to  surrender 
its  empty  prison  to  bondholders  due  to  an 
inability  to  find  prisoners  to  fill  the  facility 
since  it  first  opened  in  2007.  [See:  PLN, 
August  2013  p.42]. 

Texas,  which  boasts  the  nation’s  largest 
state  prison  system,  has  been  in  constant 
need  ofbed  space  for  the  past  several  decades, 
though  a fairly  recent  change  in  criminal  jus- 
tice policy  has  reversed  that  trend.  However, 
that  change  has  left  local  jurisdictions  which 
rely  on  expanding  prisoner  populations  in  a 
precarious  position.  After  building  prisons 
and  jails,  often  in  collaboration  with  private 
companies  to  operate  them,  the  prisoners 
needed  to  fill  the  beds  failed  to  materialize 
and  the  companies  eventually  left  the  coun- 
ties - and  taxpayers  - with  vacant  facilities 
and  large  debts. 

According  to  the  Texas  Commission 
on  Jail  Standards,  more  than  30,000  of  the 


by  David  M.  Reutter 

state’s  93,000  local  prison  and  jail  beds  were 
empty  as  of  early  2012.  The  $10  million, 
372-bed  Bill  Clayton  Detention  Center  in 
Littlefield  has  sat  vacant  for  around  three 
years,  costing  the  town  $65,000  a month 
in  loan  payments  after  GEO  Group,  the 
private  company  that  managed  it,  pulled 
out.  The  town  tried  to  auction  ofF the  facility 
in  2011  without  success. 

Angelina,  Dickens  and  Newton  coun- 
ties have  more  than  1,400  empty  jail  beds 
combined,  while  Falls  County  was  left 
scrambling  in  2011  after  it  constructed  a jail 
operated  by  a private  company,  Community 
Education  Centers  (CEC),that  decided  not 
to  renew  its  contract.  [See:  PLN,  Feb.  2012, 
p.32;  March  2011,  p.34]. 

According  to  Municipal  Market  Advi- 
sors, a research  firm,  at  least  11  detention 
facilities  built  by  cities  and  counties,  mostly 
through  revenue  bonds,  are  in  financial 
trouble.  Five  are  in  Texas.  “We’ve  seen  a 
small  wave  of  these  over  the  past  18  months, 
and  it  seems  to  have  gotten  faster  in  the  last 
year,”  Municipal  Markets  Advisors  analyst 
Matt  Fabian  said  in  2012.  “The  rule  should 
be:  ‘If  it  has  the  word  jail  in  it  anywhere, 
leave  it  for  somebody  else.’” 

One  of  those  financially  troubled  de- 
tention centers  is  in  the  West  Texas  town  of 
Anson  - whose  no-dancing  law  was  made 
famous  in  the  1984  movie  Footloose. 

Officials  in  Anson  are  trying  to  figure 
out  what  to  do  with  what  locals  call  the  “Jail 
to  Nowhere.”  The  $35  million,  1,100-bed 
Jones  County  Secure  Detention  Facility  was 
supposed  to  create  195  jobs  and  $5  million 
in  economic  benefits  for  the  community. 


Instead  it  has  remained  empty  since  it  was 
finished  in  2010,  despite  a contract  with  the 
Texas  Department  of  Criminal  Justice  to  fill 
the  facility  with  state  prisoners. 

“It’s  been  a huge  disappointment,”  re- 
marked Jones  County  Judge  Dale  Spurgin, 
who  spent  two  years  unsuccessfully  lobby- 
ing state  officials  to  avoid  defaulting  on  the 
bonds  issued  to  build  the  prison.  “We’ve  been 
holding  our  breath  for  22  months. ...  It  looks 
like  we’re  going  to  have  to  keep  holding  it.” 

Anson  spends  around  $4,000  a month 
on  utilities  and  upkeep  at  the  prison.  In  ad- 
dition to  that  expense  and  the  cost  of  the 
bond  payments,  the  town  is  also  repaying 
a $2.8  million  loan  it  took  out  to  expand 
its  wastewater  treatment  plant  to  service 
the  facility.  Jones  County  hired  a lobbyist 
to  pressure  the  state  legislature  for  help;  a 
provision  was  initially  included  in  the  most 
recent  biennial  state  budget  to  purchase  the 
vacant  prison,  but  the  legislature  ultimately 
decided  not  to  do  so. 

Efforts  to  fill  the  empty  beds  with 
federal  prisoners  or  immigrant  detainees 
also  have  been  fruitless.  “The  feds  have 
been  pulling  back  right  now,  as  well,  and 
that,  plus  fewer  inmates  here  in  Texas,  is  the 
reason  a lot  more  beds  are  empty  now,”  said 
Adan  Munoz,  Jr.,  then-executive  director  of 
the  Texas  Commission  on  Jail  Standards. 

Jones  County  is  now  considering  push- 
ing for  legislation  that  would  give  them  the 
ability  to  sue  the  State  of  Texas  for  failing 
to  honor  its  original  agreement  to  house 
state  prisoners  at  the  county’s  now-vacant 
detention  facility. 

“Idaho,  Montana,  many  other  states  are 
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Empty  Jails,  Debt  in  Texas  (cont.) 


facing  this  same  issue.  They  have  empty  jail 
beds  they  can’t  fill  because  there  just  aren’t 
enough  inmates  out  there,”  noted  House 
Corrections  Committee  Chairman  Jerry 
Madden,  who  also  chairs  a national  com- 
mittee on  criminal  justice  issues.  “The  state  is 
not  in  a position  to  bail  them  out.  Sad  to  say, 
but  they  made  a business  choice,  and  they’re 
going  to  have  live  with  it  at  some  point.” 

At  least  some  members  of  the  public 
are  learning  from  the  jail-building  mistakes 
made  by  other  jurisdictions.  In  August 


2013,  voters  in  Curry  County,  New  Mexico 
nixed  plans  by  the  county  commission 
to  construct  a new  $9.8  million  jail.  The 
county  is  now  considering  contracting  with 
Littlefield,  Texas  to  rent  beds  at  the  empty 
Bill  Clayton  Detention  Center,  which  they 
see  as  a win-win  solution. 

“As  far  as  I understood  they  [Little- 
field] are  going  to  start  right  away  working 
with  us  to  come  up  with  an  agreement,” 
said  Curry  County  Commissioner  Ben 
McDaniel. 

To  critics  of  the  prison  industry,  how- 
ever, it’s  a lose-lose  proposition.  “We  believe 
the  practice  of  shipping  prisoners  from  state 


to  state  to  shirk  the  problem  of  overcrowded 
prisons  is  indicative  of  our  nation’s  danger- 
ous reliance  on  incarceration  and  failure  to 
prioritize  strategies  to  reduce  the  number 
of  people  that  enter  the  system  at  every 
level  of  government,”  stated  Grassroots 
Leadership,  a non-profit  organization  that 
opposes  prison  privatization  and  works  for 
social  and  economic  justice. 

Sources:  Austin  Americaji-Statesman,  www. 
grassrootsleadership.  org,  www.  cnj online,  com, 
www.  reporternews.  com,  www.ansonameri- 
can.net,  www.texasprisonbidness.org,  www. 
bloomberg.  com 


Private  Detention  Facility  Forced  into  Bankruptcy,  Sold  at  Auction 


The  Irwin  County  Detention  Center 
(ICDC)  in  Ocilla,  Georgia  has  been 
sold  at  auction  after  the  facility’s  owner, 
Municipal  Corrections  LLC,  was  forced 
into  bankruptcy  court  by  bondholders. 

A 2007  agreement  between  Irwin 
County  and  Municipal  Corrections  dem- 
onstrates the  risks  that  government  agencies 
assume  when  they  issue  bonds  to  invest  in 
prisons  and  jails.  The  agreement  allowed 
the  county  to  house  up  to  30  of  its  own 
prisoners  at  ICDC  at  no  charge,  excluding 
medical  costs.  In  return,  the  county  - which 
also  hoped  to  create  more  jobs  - issued 
$55  million  in  tax-exempt  lease  revenue 
bonds  to  pay  ofF  other  bonds  and  finance  a 
512-bed  expansion  at  ICDC,  bringing  the 
facility’s  total  capacity  to  1,201. 

The  bonds  were  to  be  paid  with 
revenue  received  from  Immigration  and 
Customs  Enforcement  (ICE)  and  the  U.S. 
Marshals  Service,  for  holding  detainees 
at  ICDC.  However,  the  facility  failed  to 
house  enough  prisoners  to  generate  suf- 
ficient income  to  make  the  bond  payments 
- a problem  that  has  plagued  a number 
of  other  detention  centers  built  by  cities 
and  counties  hoping  to  cash  in  on  for- 
profit  incarceration.  [See  previous  article, 
“Declining  prison  populations  leave  towns 
with  empty  jails,  debt”]. 

Consequently,  in  January  2012  an  Irwin 
County  Superior  Court  judge,  at  the  county’s 
request,  ordered  ICDC  to  be  sold  at  auction 
to  cover  $1.6  million  in  unpaid  taxes  owed 
to  the  county  and  the  city  of  Ocilla. 

The  tax  sale  caused  the  bond  trustee, 
UMB  Bank  N.A.,  to  notify  bondholders 
that  the  bond  payments  were  in  default. 


With  the  sale  set  for  March  6,  2012,  the 
bondholders  filed  an  involuntary  bank- 
ruptcy petition  to  protect  over  $54  million 
in  outstanding  bond  debt.  The  bankruptcy 
case  was  opened  in  Nevada,  where  Munici- 
pal Corrections  is  registered. 

The  company’s  owner,  Terry  O’Brien, 
owns  several  other  firms  with  connections 
to  ICDC.  While  he  has  a background  in 
construction,  marketing  and  finance,  bond 
records  do  not  indicate  that  he  has  any  ex- 
perience managing  a prison  or  jail.  In  fact, 
the  records  state  O’Brien  had  a “limited 
operating  history  and  limited  assets.” 

Municipal  Corrections  was  to  receive 
between  $5,000  and  $8,333  a month  to 
cover  “oversight”  expenditures  for  the  ex- 
pansion project  at  ICDC,  which  it  leases 
to  the  county.  Another  company  connected 
with  O’Brien,  Detention  Management 
LLC,  has  a contract  to  operate  ICDC  for 
a $21,469  monthly  fee.  A third  O’Brien- 
related  company,  Correctional  Center 
Consultants  LLC,  was  hired  to  help  man- 
age the  expansion  project. 

Officials  in  Irwin  County  expressed 
concerns  about  the  future  of  the  detention 
facility  and  whether  the  county  would  lose 
its  third-largest  employer. 

“It’s  a vital  part  of  this  community,”  said 
Hazel  McCranie,  president  of  the  Ocilla- 
Irwin  Chamber  of  Commerce.  “I  need  those 
200  jobs  here.  That’s  a lot  of  people.  We  are 
only  a community  of  around  10,000,  city 
and  county.  So,  you  take  something  like 
that  out  and  it  is  major.” 

“If  it  closes,  then  everybody  loses  their 
jobs  ...  and  the  inmates  go  back  to  wherever 
they  came  from,  but  we  hope  that  it  never 


gets  to  that,”  added  Irwin  Board  of  Com- 
missioners Chairman  Joey  Whitley. 

Municipal  Corrections’  Chapter  11 
bankruptcy  case  was  transferred  to  the 
U.S.  Bankruptcy  Court  for  the  Northern 
District  of  Georgia  in  January  2013.  The 
court  approved  the  sale  of  the  company’s 
assets  pursuant  to  Section  363  of  the  Bank- 
ruptcy Code,  and  an  auction  was  held  on 
September  23, 2013. 

The  high  bidder  was  Corrections  Cor- 
poration of  America  (CCA),  which  already 
operates  two  ICE  detention  centers  in 
Georgia.  CCA  submitted  a winning  bid  of 
$13,048,000,  though  the  company  did  not 
commit  to  continue  operating  ICDC  and 
indicated  it  would  shut  down  the  facility. 

Irwin  County  filed  an  objection  the 
day  after  the  auction,  noting  that  while  a 
competing  bidder,  CGL,  was  “economically 
incentivized  to  operate  [ICDC]....  CCA, 
in  order  to  address  significant  vacancies 
at  other  facilities  in  Georgia,  is  economi- 
cally incentivized  to  close  the  prison.”  The 
county  also  stated  that  if  CCA’s  bid  was 
approved,  it  would  “economically  devastate 
Irwin  County,  Georgia  and  result  in  the  loss 
of  not  only  the  200 jobs  of  persons  currently 
employed  by  [Municipal  Corrections] , but 
also  damage  to  surrounding  businesses 
which  generate  revenues  from  the  prison.” 

The  county  accused  CCA  of  “seeking  to 
reduce  competition  and  seeking  to  increase 
the  amount  it  is  charging  the  United  States 
Government  for  the  housing  of  its  prisoners 
in  Georgia”  at  the  company’s  other  ICE  de- 
tention facilities,  and  called  CCA’s  conduct 
“both  anticompetitive  and  in  bad  faith.” 

Thus,  Irwin  County  asked  the  bank- 
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ruptcy  court  to  reject  CCA’s  winning  bid 
- although  the  county  apparently  should 
have  thought  about  such  potential  conse- 
quences before  it  entered  into  an  agreement 
with  Municipal  Corrections  and  issued  155 
million  in  bonds  to  expand  ICDC  absent  a 


revenue  stream  to  ensure  the  facility  would 
be  economically  viable. 

Municipal  Corrections’  bankruptcy 
case  remains  pending,  as  does  the  final 
outcome  of  the  auction  sale  of  ICDC.  See: 
In  re:  Municipal  Corrections  LLC,  U.S.B.C. 


(N.D.  Georgia),  Case  No.  l:13-bk-50786 
-PWB.F1 

Additional  sources:  Atlanta  Journal- Consti- 
tution, www.  bloomberg.  com.  Associated  Press, 
Las  Vegas  Sun,  www.thenation.com 


PLN  Files  Federal  Lawsuit  Over  Censorship  at  Virginia  Jail 

On  July  30, 2013,  Prison  Legal  News 
filed  a lawsuit  in  federal  court  against 
Virginia  Beach  Sheriff  Kenneth  Stolle 
and  other  sheriff’s  office  officials  due  to 
the  censorship  of  books,  magazines  and 
correspondence  mailed  to  prisoners  at 
the  Virginia  Beach  Correctional  Center 

(VBCC). 

The  suit  contends  that  Sheriff  Stolle 
and  employees  at  VBCC,  which  is  the  larg- 
est jail  in  the  Commonwealth  of  Virginia, 

“have  disapproved  or  refused  to  deliver 
publications  that  contain  constitutionally 
protected  speech.” 

According  to  the  complaint,  PLN 
mailed  numerous  publications  to  VBCC 
prisoners  - including  sample  issues  of 
Prison  Legal  News,  book  and  subscription 
brochures,  a self-help  book  entitled  “Pro- 
tecting Your  Health  and  Safety, ’’and  copies 
of  court  rulings. 

Beginning  in  April  2012,  VBCC  of- 
ficials began  rejecting  and  returning  dozens 
of  publications  sent  to  prisoners  by  PLN. 

Some  of  the  returned  publications  were 
stamped  “not  here”  even  though  “a  check 
of  the  prisoner  subscriber’s  custody  status 
revealed  them  to  be  in  custody  at  VBCC 


IFIYA  GIRLS  IS  BACK.’!!  GET  YOUR  NKWCATAIXX'.S  TODAY1  ^ 

SEND  A SA.S.E  ALONG  WITH  $2  OR  5 STAMPS  TO  GET  CAT*  19  AND  FREE  PHOTO 
IT  CONTAINS  WHITE  AND  SPANISH  GIRIN  VERY  HOT!  U WILL  LOVE  IT!  IT  HAS 
IT  ALL  FROM  CAMTOE  SHOTS.  GSTRINGS,  THONGS,  BIKINS.  HOT  FACES!  SEND  A 
S AS  E ALONG  WITH  S2  OR  5 STAMPS  TO  GET  CAT*  18  AND  FREE  PHOTO  IT  HAS 
SUPER  -BIG  BOTTOM"  BLACK  GIRLS,  SPANISH  GIRLS  IN  BIKINI.  G STRINGS 
THONGS  IN  VERY  HOT  POSES!  ALL  YOU  APPLE  BOTTOM  LOVERS  WILL  LOVE  IT! 

IF  YOUR  JAIL  OR  PRISON  IS  STRICT  ON  SEXY  PHOTOS  OR  CATALOGS  WE  NOW 
HAVE  A SECTION  JUST  FOR  U!  SEND  S3  ALONG  WITH  A SAS.E  FOR  THE -GET  IN 
:.\T#r  THEY’  WILL  LET  IT  IN  AND  THE  PHOTOS  TO!  SEND  ONLY  $13  NON 
NUDE  10  PIC  SET  JUST  SAY  WHAT  RACE  U WANT.  SEND  $20  TO  GET  THE 
30  PIC  GET  IN  SET  AND  A FREE  CATALOG  THEN , IT  I V SHOTS  ARE  ON 
BEACHES  AND  IN  OR  BY  POOLS  BEAUTIFUL  SEXY  WOMEN!’  JUST  SAY  THE 
RACE  U WANT!  BIG  SHOUT  OUT  TO  THE  INMATES  AT  ANGOLA  AND  OTHER 
PLACES  THAT  THEY  HATE  ON  YALL  GETTING  NICE  PHOTOS  AN  CATALOGS 
WE  I LAVE  A SPECIAL  FOR  IF  U ARE  ALLOW  ED  "BIG  BOOTY  EBONY  WOMEN 
IN  G STRINGS  AN  THONGS  IN  HOT  POSES  SEND  $20  FOR  A 30  PIC  SET! 
COMES  WT1T I FREE  CATALOGS.  SEND  $20  TO  GET  A 30  PIC  SET  OF  I IOT! 
SEXY  COED  WHITE  GIRLS  IN  G STRINGS  THONGS  COMES  WITH  FREE 
CATALOGS.  SEND  $15  THE  ALL  NUDE  PACKCATALOGS.  SEND  $15  FAIR  THE 
VIP  CAT*4  ITS  NON  NUDE  OVER  A THOUSAND  CHOICES  PORNSTARS  AN  ALL 
SEND  $5  TO  GET  OUR  HOTTEST  SELLER  TOE  ALL  WHITE  COED  CAT*  1 1 
NO  MORE  FREEBIES’!  U SEND  NOTHING  U GET  NOTHING'NEVER  REMOVE  THIS  AD! 
^ FI  .EASE  MAKE  AIJ.  PAYMENTS  TO:F*lYA(  II KIN  POHOX  2545  HOUMA  I A 70361 


CALIFORNIA  LIFER  NEWSLETTER 

CLN:  A comprehensive  newsletter  mailed  every  6- 
8 weeks.  State  and  federal  cases,  parole  board  news, 
statistics,  legislation  and  articles  on  prison,  parole 
and  correctional  issues  of  interest  to  inmates  and 
their  families. 

CLN  also  provides  services  such  as  copying  and 
forwarding  federal  and  state  cases,  articles  and  news 
and  materials  available  on  the  Internet. 

SUBSCRIPTIONS:  Prisoners:  $25  (or  80  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $90. 

CLN,  PO  Box  277,  Rancho  Cordova,  CA  95741 


at  the  time.. ..’’Issues  of  PLN  were  rejected 
because  they  allegedly  included  ads  with 
“sexually  explicit  material,”  although  the 
ads  did  not  contain  any  nudity  or  depictions 
of  sex  acts.  Staff  at  VBCC  also  stated  that 
“ordering  forms  with  prices,  catalogs  [and] 
brochures”were  not  allowed  at  the  jail.  PLN 
received  only  one  mail  rejection  form  from 
VBCC,  while  at  least  67  pieces  of  corre- 
spondence were  censored  and  returned  by 
jail  employees. 

“Government  officials,  including  those 
in  the  Virginia  Beach  Sheriff’s  Office, 
should  not  be  in  the  business  of  uncon- 
stitutionally censoring  the  publications 
citizens  can  read,  even  if  those  citizens  are 
incarcerated  - including  those  who  have 
not  been  convicted  and  are  ‘presumed  inno- 
cent,”’ said  PLN  editor  Paul  Wright.  “This 
violates  both  prisoners’ rights  and  our  rights 
as  a publisher  to  communicate  with  people 
held  in  confinement.” 

Sheriff  Stolle  defended  the  censor- 
ship practices  at  VBCC,  citing  ads  in  PLN 
for  pen  pal  services  and  “racy  photos”;  he 
also  complained  that  PLN  did  not  pursue 
administrative  remedies  prior  to  filing  suit 
- though  PLN  was  under  no  obligation  to 


do  so,  since  the  Prison  Litigation  Reform 
Act  does  not  apply  to  non-prisoners. 

PLN’s  lawsuit,  which  remains  pending, 
seeks  declaratory  and  injunctive  relief  as  well 
as  damages,  attorneys’  fees  and  costs.  PLN 
is  represented  by  Charlottesville  attorneys 
Jeffrey  E.  Fogel  and  Steven  D.  Rosenfield, 
and  Human  Rights  Defense  Center  general 
counsel  Lance  Weber.  The  case  is  Prison  Le- 
gal News  v.  Stolle, U.S.D.C.  (E.D.  Vir.), Case 
No.  2:13-cv-00424-MSD-DEM.  FJ 

Additional  source:  Washington  Post 


TEXAS  ONLY 

Post-conviction  State  and 
Federal  Habeas  Corpus 

Parole  Representation 
Family  Law 

Ashley  Burleson 

Attorney  and  Counselor  at  Law 
1001  Texas  Avenue,  Suite  1400 
Houston, Texas  77002 
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Brain  Imaging  Research  Conducted  on  Prisoners 


PRI SONERS  MIGHT  NOT  BE  ABLE  TO  OBTAIN 
aspirin  for  their  headaches  or  insulin 
for  their  diabetes  while  incarcerated,  but  if 
researchers  get  their  way,  an  MRI  for  brain 
imaging  may  be  free  of  charge.  That  is  no 
cause  for  celebration,  though,  because  the 
MRI  results  could  someday  be  introduced 
as  evidence  at  trial  or  used  to  deny  parole. 

Researchers  at  Mind  Research  Network 
(MRN) , a nonprofit  organization,  have  been 
conducting  brain  imaging  on  prisoners  in 
Wisconsin  and  New  Mexico  since  2007. 
The  goal  of  their  research  is  to  determine  if 
MRIs  can  detect  changes  in  brain  activity 
that  might  indicate  a person’s  propensity  for 
being  a psychopath.  Thousands  of  prisoners 
have  thus  far  volunteered  for  the  research; 
in  exchange  they  receive  a small  hourly  pay- 
ment and  a copy  of  their  brain  scan. 

In  a July  2013  article,  Dr.  Kent  Kiehl, 
an  executive  science  officer  at  Mind  Re- 
search Network,  told  the  Los  Angeles  Times, 
“The  trove  of  data  they  have  gathered  has 
revealed  telltale  abnormalities  in  the  struc- 
ture and  functioning  of  psychopaths’brains. 
On  the  whole,  they  have  less  gray  matter 
in  the  paralimbic  system  - believed  to  help 
regulate  emotion  - which  may  help  account 
for  their  characteristic  glibness,  pathological 
lying,  lack  of  empathy  and  tendency  to  act 
impulsively.” 

Keihl  cautioned  in  the  Times  article 
“that  the  new  study  merely  averages  test 
results  from  a large  group  and  cannot  at 
this  point  predict  whether  any  particular 
individual  will  reoffend.”  However,  further 
refinement  of  MRI  brain  imaging  may 
be  useful  in  determining  whether  certain 
prisoners  have  an  increased  risk  of  recidi- 
vism. Such  information  would  be  relevant 
to  parole  hearings  and  civil  commitment 
hearings  for  sex  offenders.  Therein  lies  one 
of  the  dilemmas  of  such  research  and  the 
dual  use  of  brain  imaging  technology  in  the 
criminal  justice  system:  The  ability  to  possi- 
bly determine  future  criminality  and  to  deny 
freedoms  based  upon  MRI  brain  images. 

“Our  studies  lead  us  to  believe  psycho- 
pathic behavior  results  from  disruptions  to 
the  parts  of  the  brain  that  regulate  emotion, 
attention,  decision  making  and  other  cogni- 
tive functions,”  Dr.  Kiehl  stated.  “Once  we 
understand  what  causes  abnormal  behav- 
iors, we  can  then  work  to  more  effectively 
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diagnose  and  treat  these  disorders.” 

For  prisoners,  there  are  two  particular 
concerns  with  such  neuroscience  research. 
The  first,  more  procedural  and  regulatory, 
poses  the  question,  does  this  research  qualify 
as  acceptable  under  current  federal  regula- 
tions, 45  CFR  46,  Subpart  C - “Additional 
Protections  Pertaining  to  Biomedical  and 
Behavioral  Research  Involving  Prisoners 
as  Subjects”?  Within  the  framework  of  45 
CFR  46,  Subpart  C,  these  particular  MRI 
studies  appear  to  fit  the  criteria  for  accept- 
able research  involving  prisoners  under  the 
agency  that  oversees  government  research, 
the  Office  of  Human  Research  Protections. 
[See:  PLN, March  2008,  p.l]. 

In  a series  of  questions  submitted  to 
Dr.  Kiehl  regarding  the  MRI  study,  it  was 
difficult  to  interpret  his  answer  as  to  the  use 
of  a non-biased  prisoner  advocate  by  the 
study’s  Institutional  Review  Board  (IRB). 
When  asked, “Did  the  IRB  have  a prisoner 
or  prisoner  representative  when  approv- 
ing this  protocol?”  Dr.  Kiehl  responded, 
“Prisoner  reps  are  required  for  any  research 
involving  incarcerated  individuals  - I’d  refer 
you  to  the  guidelines  for  ethical  treatment 
of  prisoners  published  by  the  Office  of 
Human  Research  Protections  (OHRP). 
All  research  and  in  particular  all  research 
with  prisoners,  is  governed  by  OHRP.”  It 
was  unclear  whether  he  was  confirming  the 
use  of  a prisoner  advocate  on  the  IRB  over 
the  brain  imaging  study,  or  simply  reciting 
the  applicable  regulations  without  verifying 
that  a prisoner  advocate  was  on  the  IRB. 

The  second  concern,  more  problematic 
and  with  longer-term  implications  and 
consequences,  is  the  use  of  the  MRI  images 
and  research  findings  as  investigational  or 
evidentiary  materials  in  the  judicial  system. 
Research  results  from  brain  imaging  studies 
may  lead  to  misguided  public  policy,  while 
dual  use  of  the  MRI  technology  creates  the 
potential  for  abuse  of  the  data  and  could 
result  in  adverse  consequences  for  a prisoner 
or  criminal  defendant. 

Dr.  Kiehl  responded  to  this  observation 
by  noting,  “Research  data  from  individuals 
cannot  ever  be  used  for  any  reason,  positive 
or  negative,  in  the  legal  system  to  impact 
that  individual.  All  research  data  (includ- 
ing brain  imaging  data)  from  individuals  is 
protected  by  a Certificate  of  Confidentiality 
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from  NIH  [National  Institutes  of  Health] 
- meaning  that  research  data  cannot  be 
subject  to  court  proceedings.”  However, 
he  also  acknowledged  that  “Research  data 
from  peer-reviewed  published  studies  may 
be  used  to  shape  policies  and  procedures.” 

When  asked  if  such  data  potentially 
could  be  used  to  deny  a prisoner  parole, 
Kiehl  stated,  “Many  of  the  advances  in 
cognitive  behavioral  therapy  to  reduce 
relapse  to  substance  abuse  are  being  tested 
in  my  lab.  I do  not  believe  that  our  research 
program  will  be  used  in  any  negative  fash- 
ion and  to  my  knowledge  nobody  has  ever 
raised  that  issue. ’’The  fact  that  no  one  has 
raised  the  issue  in  the  research  community 
is  a matter  of  concern,  as  it  indicates  how 
little  input  such  studies  may  be  receiving 
from  prisoner  advocates  on  Institutional 
Review  Boards. 

If  the  MRI  research  and  technology  is 
to  be  used  “in  cognitive  behavioral  therapy 
to  reduce  relapse  to  substance  abuse,”  why 
the  interest  by  Dr.  Kiehl’s  research  team 
in  using  brain  images  to  determine  psy- 
chopathy? Usually,  research  is  conducted 
if  a market  for  the  results  is  available  or 
will  become  available.  Also,  the  website 
of  Mind  Research  Network  lists  this  type 
of  research  as  forensic.  It  states,  “MRN’s 
forensic  program  continues  to  expand  in 
both  size  and  scope  as  investigators  try 
to  shed  light  on  the  underlying  causes  of 
anti-social  behaviors.  Crime  is  estimated 
to  cost  society  more  than  12.3  trillion  a 
year,  and  MRN  researchers  are  hoping 
to  discover  some  of  the  neurobiological 
correlates  of  the  behaviors  that  cause  this 
huge  economic  and  societal  burden.  MRN’s 
forensic  research  team  now  involves  more 
than  40  investigators  and  staff.  Through 
the  use  of  a unique  mobile  MRI  system, 
over  2,000  brain  scans  have  been  collected 
on  location  at  adult  and  adolescent  correc- 
tional facilities,  representing  the  largest  set 
of  neuroimaging  data  ever  collected  from 
forensic  populations.” 

Why  isn’t  this  research  classified  un- 
der Mind  Research  Network’s  addiction 
research  section  on  their  website  if  the 
technology  is  in  fact  to  be  used  “in  cogni- 
tive behavioral  therapy  to  reduce  relapse  to 
substance  abuse”? 

Owen  D.  Jones,  a Vanderbilt  University 
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professor  of  law  and  biology,  and  director 
of  the  MacArthur  Foundation  Law  and 
Neuroscience  Project,  which  helped  fund 
Dr.  Kiehl’s  study,  has  urged  caution  in  the 
use  of  brain  imaging  research.  In  2009, 
Jones  and  colleagues  authored  an  article 
titled  “Brain  Imaging  for  Legal  Thinkers: 
A Guide  for  the  Perplexed,”  published  in 
the  Stanford  Technology  Law  Review,  which 
noted  many  of  the  potential  problems  that 
may  arise  when  society  weighs  evidence 
gleaned  from  brain  images.  They  issued  a 
cautious  reminder  to  legal  experts  regarding 
the  shortcomings  of  using  brain  imaging  in 
the  judicial  process.  Jones  and  colleagues 
noted  that  functional  brain  imaging  is  not 
mind  reading  and  that  MRI  scanners  do  not 
create  brain  images;  rather,  human  research- 
ers create  the  images  through  analysis  and 
processing. 

Additionally,  individual  brain  image 
responses  and  group  averages  of  brain  im- 
age responses  are  importantly  different, 
and  MRI  brain  images  do  not  have  self- 
evident  significance  on  their  own.  Instead, 
images  must  have  their  import  interpreted 
in  context.  Classification  of  an  anatomical 
or  behavioral  feature  of  the  brain  as  nor- 


mal or  abnormal  is  not  a simple  thing,  and 
understanding  the  meaning  of  an  atypical 
feature  or  function  from  a brain  image  is 
considerably  complex.  Finally,  brain  images 
still  do  not  explain  causation  as  to  why 
certain  people  behave  differently,  and  brain 
imaging  scanners  are  built,  programmed 
and  calibrated  by  people  and  only  detect 
what  they  are  programmed  and  instructed 
to  detect. 

In  “Brain  Imaging  for  Legal  Thinkers: 
A Guide  for  the  Perplexed,”  the  authors 
offer  this  conclusion  on  the  use  of  brain 
imaging  in  the  legal  and  judicial  system: 
“...brain  imaging  represents  a perfect  storm 
of  power,  to  be  used  or  abused.  It  combines 
the  authoritative  patina  enjoyed  by  scientific 
evidence  generally,  and  the  allure  of  all 
modern  brain  science  specifically,  with  the 
seductive  power  of  visual  images.” 

Dr.  Kiehl  and  other  researchers  in  neu- 
roscience may  have  benevolent  and  altruistic 
motives  in  conducting  and  presenting  their 
findings  from  brain  imaging  studies.  Their 
research  may  lead  to  better  treatments  and 
outcomes  for  prisoners  who  have  various 
addictions  and  mental  illnesses.  Still,  the 
concern  for  the  future  is  the  potential  dual 


use  of  such  research  and  how  the  resulting 
data  will  shape  legal  and  judicial  policy.  If 
history  is  a teacher,  we  can  learn  from  other 
technologies  converted  for  dual  use. 

For  example,  consider  the  research 
findings  of  Ernest  H.  Volwiler  and  Donalee 
L.Tabern,who  in  1939  discovered  the  gen- 
eral anesthetic  sodium  thiopental.  Sodium 
thiopental,  also  known  as  Pentothal,  became 
one  of  the  most  important  agents  in  modern 
medicine  as  a surgical  anesthesia.  Created  as 
a life-saving  anesthetic,  sodium  thiopental 
has  also  gained  recognition  for  its  dual  use 
role  - as  one  of  the  drugs  commonly  used 
in  executions  by  lethal  injection.  ft 

Sources:  Los  Angeles  Times;  www.mrn.org; 
Jones,  Owen  D.,  et  al.,  “Brain  Imaging  for 
Legal  Thinkers:  A Guide  for  the  Perplexed,  ” 
2009  Stan.  Tech.  L.Rev.  5 

Greg  Dober  is  a freelance  writer  in  health- 
care ethics.  He  obtained  his  Master  of  Arts 
in  Bioethics  and  Health  Policy  from  Loyola 
Uiiiversity  of  Chicago  in  Illinois,  is  a member 
of  the  American  Society  of  Bioethics  and  Hu- 
manity (ASBH)  and  has  been  a contributing 
writer for  PLN  since  2007. 
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Massachusetts:  Overcrowding  Forces 
Changes  in  Correctional  Facilities 


PRISONS  AND  JAILS  IN  MASSACHUSETTS 
have  a problem:  Almost  every  correc- 
tional facility  in  the  state  is  operating  above 
its  capacity  Budget  cuts  have  compounded 
the  overcrowding  problem  because  there  is 
no  money  for  new  construction  or  expan- 
sion, and  longer  prison  and  jail  terms  due 
to  tougher  sentencing  laws  have  resulted  in 
rising  population  growth  estimates. 

“It’s  getting  steadily  worse, ’’said  Leslie 
Walker,  executive  director  of  Prisoners’ Le- 
gal Services,  based  in  Boston.  “I  don’t  recall 
the  numbers  ever  being  this  high.” 

The  Massachusetts  Department  of 
Corrections  (DOC)  projects  its  2011  popu- 
lation of  11,892  will  grow  by  almost  24% 
to  14,735  by  2019.  The  state’s  expanding 
prison  and  jail  populations  have  resulted 
in  more  prisoners  being  squeezed  into  cells 
designed  for  fewer  occupants. 

That  is  the  case  at  the  Norfolk  County 
Correctional  Center  (NCCC),  where  a typical 
cell  is  the  size  of  a walk-in  closet.  NCCC  is 
housing  three  prisoners  in  such  cells;  two  have 
a bunk  while  the  third  sleeps  on  a stack-a-bed 
- also  known  as  a “canoe”  or  “boat.” 

The  Old  Colony  Correctional  Center 
(OCCC),  a state  facility,  was  designed  to  house 
480  prisoners  but  now  holds  over  800. 

The  population  of  the  Bristol  County 
Jail  and  House  of  Correction  in  Dartmouth 
has  jumped  384%  over  its  original  design 
capacity.  When  the  Bristol  facility  opened 
in  1990  it  was  designed  to  hold  304  prison- 
ers. Conversion  of  the  jail’s  gymnasium  into 
dorms  and  double-bunking  every  cell  has 
allowed  officials  to  pack  in  1,166  detainees, 
which  created  security  issues. 

“We’ve  got  a poorly  designed  facil- 
ity,” acknowledged  Bristol  County  Sheriff 
Thomas  M.  Hodgson.  “It’s  designed  like  a 
college  campus,  unfortunately.  I think  we 
have  good  controls  in  place  ...  but  it’s  always 
a dangerous  situation  for  our  staff.  We  need 
more  locking  cells  than  we  have.” 

Hodgson’s  efforts  to  increase  the  jail’s 
population  without  new  construction,  and 
to  derive  revenue  from  prisoners,  have  hit 
road-blocks.  A lawsuit  ended  the  use  of 
“boats”  in  common  areas  of  the  jail  [see: 
PAM,  June  2010,  p.23],  and  the  sheriff’s 
$5.00  daily  “cost-of-care”  fee  imposed  on 


by  David  M.  Reutter 

prisoners  and  fees  for  haircuts,  GED  tests 
and  medical  appointments  were  ruled  un- 
lawful by  the  state  Supreme  Judicial  Court. 
[See:  PAM, Jan.  2013,  p.30]. 

Crowded  facilities  constitute  “a  real 
problem  that  has  to  be  dealt  with,”  noted 
Norfolk  County  Sheriff  Michael  G.  Bel- 
lo tti.  “I  don’t  think  a lot  of  people  care.  This 
is  really  not  important  to  them,  and  I can 
understand  why.” 

Bellotti  would  like  to  solve  NCCC’s 
overcrowding  problem  by  expanding  the 
size  of  the  jail.  “Would  I love  to  increase 
the  footprint  up  here?”  he  asked.  “Yeah,  I 
would  advocate  for  that.” 

Another  solution,  he  said,  would  be 
to  reduce  the  pretrial  detainee  population, 
which  was  once  a minority  of  prisoners  at 
NCCC  but  now  comprises  around  half  the 
jail’s  population.  “I’d  like  to  see  the  courts 
work  quicker,”  Bellotti  stated.  “The  cases 
are  taking  too  long,”  and  more  people  stay 
locked  up  as  a result. 

“Everyone  would  like  to  speed  up  court 
processes,”  said  Walker.  “Jails  are  clogged 
with  people  waiting  for  dangerousness 
hearings,  and  people  who  can’t  make  bail.” 
She  said  some  defendants  can’t  post  bonds 
as  low  as  $50. 

But  budget  cuts  have  hit  the  courts, 
too.  “Recent  staff  reductions  resulting  from 
the  fiscal  crisis  - 1,300  fewer  people  since 
2007  - have  affected  the  ability  to  process 
cases  as  efficiently  as  possible,”  observed 
Erika  Gully- Santiago,  a spokeswoman  for 
the  court  system.  Despite  those  reductions, 
statistics  indicate  that  Massachusetts’  pre- 
trial detainee  population  is  down  500  from 
its  2008  peak,  and  has  been  mostly  stable. 

Faced  with  a growing  population,  the 
DOC  has  been  forced  to  make  changes. 
“The  overcrowding  situation  left  the  depart- 
ment no  choice,”  said  DOC  spokeswoman 
Diane  Wiffin.  “There  are  no  plans  for  new 
construction.  Plans  were  carefully  consid- 
ered, with  staff  and  inmate  safety  being  the 
highest  priority.” 

“Double-bunking  of  some  sort  exists 
in  almost  all  DOC  prisons,”  Wiffin  wrote 
in  an  email.  Adding  beds  and  changing  the 
DOC’s  mission  for  certain  facilities  have 
also  helped  to  reduce  overcrowding. 


For  example,  40  minimum-security 
beds  have  been  added  at  MCI  Plymouth 
since  March  2008.  MCI  Cedar  Junction,  a 
maximum-security  prison,  was  converted  to 
an  intake/reception  center  for  male  prison- 
ers. The  Souza-Baranowski  Correctional 
Center  is  now  the  state’s  main  maximum- 
security  facility. 

OCCC  began  housing  prisoners  with 
mental  health  issues  in  January  2010. 
“Mental  health  staffing  and  programming 
are  concentrated  at  this  facility,”  Wiffin  said. 
“Inmates  who  are  open  mental  health  cases 
were  transferred  to  OCCC  through  the 
department’s  classification  process,  while 
inmates  who  did  not  have  these  issues  were 
transferred  to  other  DOC  facilities.” 

The  Plymouth  County  Correctional 
Facility,  a jail  operated  by  the  Plymouth 
County  Sheriff’s  Department, was  designed 
to  house  1,242  prisoners  when  it  opened 
in  1994  but  now  holds  up  to  1,600.  “We’ve 
been  able  to  manage  those  numbers.  We 
were  designed  with  additional  capacity. 
We  can  double  bunk,”  said  jail  spokesman 
John  Birtwell.  “We’re  fortunate  in  the  fact 
that  we  have  a relatively  new  facility.  For- 
tunately, we  were  built  with  a little  bit  of 
extra  wiggle  room.” 

But  what  happens  when  there’s  no 
more  “wiggle  room”  or  funds  for  new  prison 
or  jail  beds?  Sheriff  Bellotti,  who  is  currently 
facing  that  dilemma,  advocates  releasing 
nonviolent  drug  offenders  on  electronic 
monitoring,  with  regular  drug  tests  as  they 
attend  mandatory  classes  and  vocational 
training.  Such  offenders  should  be  allowed 
to  “earn  their  freedom,”  Bellotti  said,  “by 
doing  the  right  thing.” 

Another  option  is  litigation.  On  June  14, 
2013,  a state  court  judge  ruled  that  overcrowd- 
ing at  the  Middlesex  jail  inside  the  Edward  J. 
Sullivan  Courthouse  in  East  Cambridge  was 
unconstitutional.  Middlesex  Sheriff  Peter  J. 
Koutoujian  was  ordered  to  cap  the  facility’s 
population  at  230  prisoners  (it  was  originally 
designed  to  hold  160),  and  to  transfer  excess 
prisoners  to  other  jails,  including  the  House  of 
Correction  at  Billerica,  within  30  days.  Previ- 
ously, the  j ail  had  held  up  to  444  prisoners. The 
court  also  ordered  that  “no  inmate  or  detainee 
is  to  sleep  on  the  floor  or  on  a plastic  form 
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bed  on  the  floor.  Each  detainee  or  inmate  is 
to  have  a bed.” 

The  ruling  was  entered  in  a lawsuit  filed 
by  Prisoners’  Legal  Services,  the  ACLU  of 
Massachusetts  and  several  private  attorneys. 
“It  wasn’t  litigation  the  sheriff  strongly  op- 
posed,’’said  Prisoners’ Legal  Services  director 
Walker.  “He  knew  he  wanted  the  guys  out 
of  there  and  we  wanted  them  out  of  there.” 
See:  Richardson  v.  Koutoujian,  Middlesex 
Superior  Court  (MA),  Case  No.  88-5857. 

“The  situation  in  Cambridge  is  unten- 
able,” Koutoujian  was  quoted  as  saying  in 
November  2012,  while  the  suitwas  pending. 
“It’s  a place  that’s  not  safe  for  the  inmates. 
It’s  not  safe  for  our  officers.  It’s  just  not  a 
good  place  to  be.” 

Sadly,  the  same  could  be  said  about 
many  other  crowded  prisons  and  jails  in 
Massachusetts.  State  legislators  apparently 
have  not  seriously  considered  the  option 
of  sentencing  reform,  which  would  reduce 
the  number  of  people  entering  the  criminal 
justice  system  on  the  front  end,  thereby  re- 
ducing overcrowding  on  the  back  end. 

Sources:  Boston  Globe , www.wickedlocal. 
com/cambridge 
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Death  Row  Prisoners  in  Two  States  File  Suit  over  Hip  Replacements 

by  David  M.  Reutter 


The  fact  that  prisoners  have  a con- 
stitutional  right  to  adequate  medical 
care  under  the  Eighth  Amendment  has 
long  been  established.  Since  the  U.S.  Su- 
preme Court  made  that  pronouncement  in 
Estelle  v.  Gamble , 429  U.S.  97  (1976),  most 
lawsuits  challenging  deliberate  indifference 
by  guards  and  medical  staff  to  a prisoner’s 
serious  medical  needs  have  alleged  that  such 
indifference  stems  from  malice  or  apathy. 

However,  lawsuits  filed  by  death  row 
prisoners  in  two  states  have  highlighted 
other  improper  rationales  for  denying  nec- 
essary medical  care:  political  concerns  and 
financial  considerations.  The  first  suit  was 
the  subject  of  a ruling  by  the  Ninth  Circuit 
Court  of  Appeals,  while  the  other,  filed  in 
March  2012,  remains  pending. 

Nevada  Department  of  Corrections 
(NDOC)  prisoner  John  Oliver  Snow,  69, 
is  on  that  state’s  death  row.  He  first  com- 
plained about  hip  and  leg  pain  in  2005. 
Late  that  year  he  was  seen  by  Dr.  Steven 
MacArthur,  an  NDOC  staff  physician,  who 
told  Snow  he  would  schedule  him  for  an 
appointment  with  an  orthopedic  surgeon 
but  never  completed  a referral  or  scheduled 
the  appointment. 

In  response  to  a January  2006  medical 
kite,  Snow  was  prescribed  Ibuprofen  and  re- 
ceived X-rays,  which  were  examined  by  Dr. 
Eric  Goldberg  in  March  2006.  Goldberg 
diagnosed  Snow  as  having  severe  degenera- 
tive changes  in  both  hips  and  prescribed 
Neurontin,  a neuropathic  pain  reliever,  to 
address  the  hip  pain  and  degeneration. 

Dr.  Mark  Rhodes,  an  independent 
orthopedic  surgeon,  finally  examined 
Snow  in  September  2006.  He  confirmed 
the  severe  degeneration  diagnosis,  and  his 
observations  led  him  to  conclude  that  Snow 
was  suffering  “excruciating  and  unbear- 
able pain.”  Dr.  Rhodes  was  surprised  that 
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Snow  was  able  to  walk  at  all;  he  ordered 
pain  relievers  and  recommended  a total  hip 
arthroplasty  (THA). 

In  January  2007,  Dr.  Rhodes  found 
that  Snow  could  “barely  walk”  due  to  hip 
degeneration  and  that  “[tjhere  is  no  option 
here  other  than  surgery  for  relief  (THA  Bi- 
lateral).” He  indicated  that  Snow’s  medical 
condition  was  an  “emergency.” 

NDOC  physician  Mark  Bishop  or- 
dered the  medication  recommended  by 
Dr.  Rhodes  and  referred  the  surgery  rec- 
ommendation to  the  NDOC’s  Utilization 
Review  Panel  (URP).  The  URP,  which  is 
composed  of  the  prison  system’s  Medi- 
cal Director  and  six  NDOC  doctors  who 
are  board-certified  in  family  medicine  or 
similar  disciplines,  denied  emergency  hip 
surgery  for  Snow  because  it  was  not  “life- 
threatening. ’’The  URP  said  it  was  “okay  to 
treat  pain”  but  there  would  be  “[n]o  joint 
replacements.” 

In  March  2007,  Warden  E.K.  McDaniel 
approved  a request  to  exempt  Snow  from 
having  to  wear  ankle  restraints  or  to  kneel 
due  to  his  medical  condition.  Four  months 
later,  Dr.  Bishop  issued  an  “urgent ’’request  to 
the  URP  for  the  hip  surgery,  stating  Snow’s 
condition  was  “potentially  life-threatening.” 
NDOC  physician  David  Mar  prescribed 
Tylenol  and  an  analgesic  balm  for  pain  sev- 
eral weeks  later,  he  decided  that  nothing  else 
was  needed  and  the  URP  rejected  Bishop’s 
request  for  surgery.  Eventually,  the  NDOC 
began  giving  Snow  oxycodone  to  address  his 
high  levels  of  pain. 

In  2008,  Snow  filed  a 42  U.S.C.  § 1983 
action  that  alleged  prison  officials  were  de- 
liberately indifferent  to  his  serious  medical 
needs.  After  the  filing  of  the  suit,  Snow 
saw  Dr.  Richard  Long,  who  recommended 
a THA.  The  URP  again  rejected  surgery 
but  more  than  a year  later,  in  September 
2009,  it  finally  approved  him  for  a THA. 
The  district  court  subsequently  granted  the 
defendants’ motion  for  summary  judgment 
even  though  the  surgery  did  not  occur  as 
scheduled,  and  Snow  appealed. 

The  Ninth  Circuit  said  it  was  “specifi- 
cally concerned  with  the  URP’s  repeated 
denials  of  Bilateral  THA  surgery,  which 
had  been  recommended  by  specialists  and 
by  Snow’s  treating  physician,”  noting  that 
“the  URP  gave  no  medical  reason  for  the 


denials.  Instead,  the  URP  either  gave  no 
reason  at  all,  or  flatly  told  Snow  that  they 
would  not  approve  any  requests  for  joint 
replacement  surgery.” 

The  appellate  court  found  that  such 
denials  had  occurred  despite  the  URP’s 
policy  of  approving  joint  replacement  sur- 
gery when  a prisoner’s  medical  condition 
significantly  interferes  with  their  ability 
to  function.  “Snow  may  prove  deliberate 
indifference  by  showing  that  prison  admin- 
istrators or  physicians  denied,  delayed,  or 
intentionally  interfered  with  surgery  for  his 
hip  condition,  or  that  the  way  prison  staff 
delivered  medical  care  indicated  deliberate 
indifference,”  the  Court  of  Appeals  wrote, 
citing  Estelle. 

The  Court  held  there  was  evidence  to 
support  Snow’s  claim  that  the  URP’s  initial 
denials  were  based  on  improper  motives.  An 
NDOC  nurse  testified  there  was  an  official 
policy  against  treating  chronic  pain,  and 
Warden  McDaniel  reportedly  told  medi- 
cal staff  that  “[i]f  one  of  the  [death  row] 
inmates  gets  deathly  ill,  don’t  knock  yourself 
out  to  save  their  life.  There’s  plenty  more  to 
take  their  place.” 

The  Ninth  Circuit  found  that  McDan- 
iel’s comments  indicated  “the  defendants 
had  improper  motives  when  applying  the 
URP  policy  to  deny  joint  replacement 
surgery  and  medical  services  to  death  row 
inmates.  A reasonable  jury  could  conclude 
that  the  defendants  refused  to  authorize 
surgery  in  order  to  avoid  eventually  pay- 
ing for  it,  relying  on  the  possibility  Snow 
could  die  of  natural  causes  or  be  executed 
by  the  State  in  the  near  future.  Evidence  of 
an  improper  motive  can  support  a conclu- 
sion that  a defendant  acted  with  deliberate 
indifference.” 

The  appellate  court  determined  there 
was  sufficient  evidence  to  show  that  five  of 
the  six  defendants  were  deliberately  indif- 
ferent to  Snow’s  medical  condition,  and 
thus  should  not  have  been  granted  summary 
judgment. 

The  Court  of  Appeals  also  held  that 
Snow’s  claim  for  injunctive  relief  was  not 
moot  and  remanded  that  claim  for  consider- 
ation by  the  district  court.  Finally,  the  Ninth 
Circuit  noted  the  defendants  had  attempted 
to  argue  that  a cardiac  condition  discovered 
in  November  2011  made  hip  replacement 
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surgery  untenable  for  Snow,  but  said  that 
may  only  serve  to  prove  that  the  defendants’ 
delays  left  him  “crippled  for  life”  due  to  their 
failure  to  act  earlier  to  provide  the  surgery 
The  district  court’s  summary  judgment  order 
was  affirmed  in  part,  reversed  in  part  and 
remanded.  See:  Snow  v.  McDaniel,  681  F.3d 
978  (9th  Cir.  2012). 

Following  remand,  the  case  went  to 
trial  in  June  2013. The  district  court  granted 
judgment  as  a matter  of  law  to  one  defen- 
dant and  the  jury  entered  a verdict  in  favor 
of  the  remaining  defendants.  Snow  has 
since  appealed  the  adverse  verdict. 

Meanwhile,  a prisoner  on  Kentucky’s 
death  row,  Robert  A.  Foley,  55,  has  been 
experiencing  persistent  hip  pain  since 
September  2010. 

Prison  officials  balked  at  the  suggestion 
that  they  provide  a hip  replacement  for 
Foley,  as  doctors  recommended.  “Hip  re- 
placement for  an  inmate  who  has  exhausted 
all  appeals  and  will  soon  be  executed?”wrote 
Kentucky  State  Penitentiary  Warden  Phil 
Parker  in  a November  22,  2010  email.  “I 
can  see  this  thing  making  Fox  News  on  a 
slow  news  day,  maybe  on  a busy  news  day. 
In  fact,  I bet  [Fox  News  host  Bill  O’Reilly] 


would  love  to  put  this  on  his  ‘Pinheads’ 
commentary.  Just  a thought  to  consider 
before  it  goes  too  much  further.” 

Additionally,  a year  before  Governor 
Steve  Beshear’s  re-election,  Parker  wrote,  “I 
think  it  is  important  and  all  this  may  have 
political  consequences.” 

Foley  initially  refused  the  hip  surgery, 
but  agreed  after  guards  confiscated  a brace 
he  had  fashioned  out  of  “flip  flops  and 
other  everyday  items.”  Still,  prison  officials 
were  ready  to  cancel  the  $56,000  surgery  if 
an  execution  order  was  entered  on  Foley’s 
death  warrant. 

“If  and  when  an  order  is  received  to 
execute  Foley,  I will  contact  [then-prison 
medical  director  Dr.  Scott  Haas]  to  try  to 
stop  all  medical  procedures  related  to  his 
hip  replacement,”  Warden  Parker  wrote. 

Finding  a hospital  and  surgeon  will- 
ing to  perform  the  operation  was  difficult; 
although  the  surgery  was  initially  scheduled 
for  February  28,2011,  those  plans  were  can- 
celed. In  March  2013,  the  Huffington  Post 
reported  that  two  hospitals  - the  University 
of  Louisville  Hospital  and  University  of 
Kentucky  Medical  Center  - had  declined  to 
perform  the  hip  replacement  surgery. 


Foley’s  attorney,  Jamesa  Drake,  is 
representing  him  in  a civil  rights  suit  filed 
in  March  2012  over  the  delay  in  receiving 
the  surgery.  “If  you’re  on  death  row,  it’s  just 
like  anybody  else,”  Drake  said.  “If  you  need 
a new  hip,  you  need  a new  hip.  It  hurts.” 
Foley’s  lawsuit  remains  pending  and  is  in 
the  discovery  stages.  See:  Foley  v.  Thompson , 
U.S.D.C.  (E.D.  KY),  Case  No.  3:12-cv- 
00012-EBA.  PI 

Sources:  Courier-Journal,  Huffington  Post, 
www.kwtx.com 
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Montana  Agrees  to  Change  Policies  for  Treatment 
of  Mentally  III  Juveniles  in  Adult  Prison 


TO  SETTLE  A LAWSUIT  FILED  BYA  JUVENILE 

prisoner,  the  Montana  State  Prison 
(MSP)  has  agreed  to  adopt  or  change 
policies  that  regulate  the  care  and  treatment 
provided  to  prisoners  under  the  age  of  18. 

The  plaintiff  who  filed  the  suit,  Raistlen 
Katka,  can  only  be  described  as  a difficult 
young  man  to  manage  in  prison.  Whether  it 
was  mental  illness  or  his  treatment  at  MSP 
that  caused  his  “antisocial  behavior”  was  a 
matter  of  dispute  in  the  litigation.  The  state 
court’s  order  on  a motion  for  a preliminary 
injunction  spelled  out  the  rocky  road  that 
Katka  had  traveled. 

At  the  age  of  fifteen,  Katka  waived  his 
right  to  be  transferred  to  youth  court.  He 
then  pleaded  guilty  to  two  counts  of  felony 
assault  on  a peace  officer,  and  the  prosecutor 
agreed  in  return  to  dismiss  two  other  felony 
charges  for  assaulting  guards  at  the  Pine 
Hills  Youth  Correctional  Center. 

Following  the  imposition  of  concur- 
rent five-year  prison  terms  for  each  count, 
Katka  was  taken  to  the  Missoula  Assess- 
ment and  Sanction  Center  (MASC)  for 
boot  camp  screening.  At  a February  20, 
2008  meeting  with  the  MASC  screening 
committee,  Katka  became  uncooperative 
and  vulgar,  threatened  to  “bash  in”  the  head 
of  the  facility’s  director,  threw  a chair  into 
a window  and  kicked  open  a door.  He  was 
then  taken,  at  the  age  of  16,  to  the  Montana 
State  Prison. 

During  his  incarceration  at  MSP, 
Katka  received  approximately  50  infrac- 
tions for  more  than  35  separate  incidents 
of  misconduct  - including  fights  with  other 
prisoners,  damaging  sprinkler  heads  in  his 
cell,  flooding  his  cell,  breaking  through 
fences  in  the  recreation  yard,  threatening  to 
assault  staff,  and  numerous  incidents  of  en- 
couraging and  participating  in  gang  activity. 
He  also  attempted  suicide  four  times. 

On  August  18,  2011,  the  state  court 
entered  an  order  that  prohibited  MSP  from 
placing  Katka  on  restricted  administra- 
tive segregation  (RAS)  and  on  a behavior 
modification  plan  (BMP).  The  RAS  is  a 
two-year  program  that  imposes  23 -hour 
lockdown  and  one  hour  of  recreation  five 
days  a week  and  24-hour  lockdown  the 
other  two  days. There  are  no  visits  or  phone 


by  David  M.  Reutter 

calls  during  the  first  year  of  RAS,  and  any 
rule  infractions  reset  the  clock.  BMP  is  an 
“isolation  cell”  that  prevents  self-harm  or 
destructive  behavior. 

At  the  preliminary  injunction  hearing, 
the  court  heard  from  a variety  of  mental 
health  professionals.  All  agreed  that  Katka 
suffered  from  depression  and  most  agreed 
he  had  post-traumatic  stress  disorder.  Some 
of  the  experts  found  he  also  had  antisocial 
personality  disorder. 

Psychiatrist  Terry  Kupers  and  psychol- 
ogist Dr.  Brenda  Roche  found  that  RAS 
and  BMP  triggered  and  exacerbated  Katka’s 
mental  illness.  However,  Dr.  Virginia  Hill, 
with  the  Montana  State  Hospital,  testi- 
fied that  Katka’s  mental  condition  did  not 
prevent  him  from  being  placed  on  BMP 
or  in  RAS. 

In  granting  the  preliminary  injunction, 
the  court  found  that  Katka’s  current  special- 
ized treatment  plan  was  “working  well  and 
should  be  continued.”  That  plan  had  him  in 
the  prison’s  Mental  Health  Treatment  Unit, 
where  he  earned  his  GED. 

Following  the  entry  of  the  preliminary 
injunction,  the  parties  agreed  to  settle  the 
case  on  April  12,  2012  to  avoid  going  to 
trial.  The  settlement  requires  changes  in 
how  the  state  handles  prisoners  under  age 
18  upon  their  entry  into  the  prison  system. 
It  provides  that  juveniles  will  be  classified  as 
“Medium  II/Unrestricted  Custody  or  less” 
unless  they  have  “a  significant  institutional 
history  or  high  severity  of  offense.” 

The  classification  procedure  “shall 
address  appropriate  housing,  educational 


The  Oregon  Department  of  Justice 
(DOJ)  deliberately  destroyed  emails 
and  withheld  records  related  to  a botched 
high-profile  criminal  investigation,  a state 
court  found.  One  of  the  targets  of  that  in- 
vestigation filed  a lawsuit  against  the  DOJ 
which  recently  settled  for  II  million. 

In  August  2010,  Oregon  Attorney 


programming,  additional  programming 
opportunities,  vocational  training,  psycho- 
logical treatment,  and  medical  treatment.” 
Ninety-day  reviews  are  to  occur  until  the 
prisoner  turns  18.  Additionally,  juveniles 
cannot  be  placed  in  isolated  confine- 
ment (including  RAS)  for  longer  than  72 
hours  without  approval  of  the  Director  of 
Corrections  or  the  facility’s  warden,  plus 
certification  from  the  mental  health  team. 

The  settlement  also  defines  serious 
mental  illness,  sets  protocols  for  making 
“locked  housing  decisions”  for  juveniles 
with  serious  mental  illness  and  requires 
the  implementation  of  suicide  prevention 
policies. 

“The  effects  of  solitary  confinement 
on  any  inmate  are  profound,  but  are  even 
more  pronounced  for  adolescents  whose 
brains  are  still  developing  and  for  persons 
with  mental  illness,”  said  attorney  Andree 
Larose.  “On  top  of  that,  experience  nation- 
wide shows  that  solitary  really  does  not 
work.  This  settlement  is  a step  in  the  right 
direction  toward  making  sure  inmates  are 
treated  humanely  and  consistent  with  the 
Montana  Constitution,  and  are  incarcer- 
ated in  conditions  that  promote  successful 
reintegration  when  they  are  released.” 

Katka  was  represented  by  the  ACLU  of 
Montana  and  ACLU  cooperating  attorneys 
Ron  Waterman  and  Andree  Larose.  See: 
Katka  v.  Montana,  Montana  First  Judicial 
District  Court,  Case  No.  BDV  2009-1163. 

Additional  source:  www.aclumontana.org 


General  John  R.  Kroger  and  Sean  C.  Rid- 
dell, Chief  Counsel  of  the  DOJ’s  Criminal 
Justice  division,  accused  four  Department 
of  Energy  (DOE)  employees,  including 
interim  director  Mark  Long,  of  improperly 
steering  a 160,000  contract  to  the  gover- 
nor’s girlfriend  to  curry  political  favor.  The 
employees  were  placed  on  administrative 


Oregon  DOJ  Intentionally  Destroyed 
Records;  Target  of  Abusive  Criminal 
Investigation  Settles  Suit  for  $1  Million 
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leave  for  nearly  a year.  During  the  investi- 
gation, Riddell  lied  to  witnesses  and  tried 
to  coerce  and  intimidate  them.  [See:  PLN, 
Feb.  2012,  p.40]. 

Long  hired  former  Attorney  General 
Dave  Frohnmayer  and  his  partner  William 
Gary  - also  a former  DOJ  attorney  - to  rep- 
resent him . On  J anuary  25 , 20 1 1 , they  filed 
a public  records  request  seeking  documents 
related  to  the  criminal  investigation  involv- 
ing the  DOE  employees.  When  the  DOJ 
failed  to  produce  the  records,  Long  filed  suit 
against  Kroger  and  the  state  for  violations 
of  Oregon’s  Public  Records  Act. 

“This  week,  I learned  that  ...  Chief 
Counsel  Riddell  had  deleted  a large  number 
of  government  emails  under  the  mistaken 
belief  that  they  had  been  backed  up  on 
computer  tape,”  Kroger,  a former  prosecu- 
tor, said  in  a June  17,  2011  press  release 
announcing  Riddell’s  demotion.  “Although 
we  were  able  to  recover  many  of  the  deleted 
emails,  an  unknown  number  have  been  lost 
permanently.” 

The  missing  emails  just  happened  to  be 
among  the  records  requested  by  Long. 

At  the  conclusion  of  its  $600,000 
investigation,  the  DOJ  found  no  evidence 
supporting  criminal  charges  against  the 
DOE  employees.  Even  so,  Kroger  recom- 
mended that  they  be  fired.  An  independent 
investigation  concluded  that  the  employees 
did  nothing  wrong  and  they  were  reinstated 
to  their  positions. 

Long’s  public  records  lawsuit  went  to 
trial  before  Marion  County  Circuit  Court 
Judge  Thomas  Hart  in  April  2012.  At  trial, 
Riddell  testified  that  he  had  worked  “count- 
less hours”  to  collect  documents  responsive 
to  Long’s  public  records  request,  though  he 
acknowledged  making  “some  mistakes.” 

Riddell  claimed  that  his  deletion  of  the 
emails  was  an  accident  and  that  he  thought 
they  were  saved  somewhere  else.  Judge  Hart 
did  not  buy  Riddell’s  excuses.  “I  find  that 
Mr.  Riddell  was  deliberately  evasive  and 
his  testimony  unpersuasive,”  Hart  ruled  on 
April  20, 2012. 

“This  court  finds  and  believes  there 
was  a deliberate  choice  not  to  produce  the 
documents  during  the  time  period  ...  at  a 
time  when  it  would  have  been  useful  to 
Mr.  Long,”  concluded  Hart.  The  state  was 
ordered  to  produce  additional  records  which 
had  not  been  disclosed  and  to  pay  Long’s 
six-figure  attorney  fees. 

Judge  Hart’s  credibility  finding  was  ap- 
parently the  final  nail  in  Riddell’s  coffin.  In 


May  2012,  Riddell  quietly  left  the  DOJ. 

It  was  not,  however,  the  end  of  his 
legal  problems.  When  the  DOE  employees 
threatened  to  sue  in  mid-2011,  the  state 
entered  into  mediation.  Long,  who  had 
returned  to  state  employment,  opted  out 
of  the  settlement  negotiations  and  filed 
suit  against  the  DOJ,  Kroger  and  Riddell 
in  state  court  on  June  21,2012. 

The  suit  accused  the  defendants  of 
racketeering  and  alleged  Riddell  had  vio- 
lated Long’s  constitutional  rights  during 
the  DOE  criminal  investigation  when  he 
withheld  and  destroyed  key  documents,  at- 
tempted to  persuade  two  other  suspects  to 
lie  and  falsely  stated  that  he  had  produced 
all  relevant  records. 

“[Long]  was  a rising  star”  in  state 
government,  said  Gary,  Long’s  attorney. 
“I  think  it’s  safe  to  say  that  that  career  was 
significantly  derailed  by  the  false  accusa- 
tions that  he  was  subjected  to.  He  was  put 
on  house  arrest  for  several  months.” 

“As  Attorney 
General,  the  buck 
stops  with  me,” 

Kroger  had  stated 
when  he  demoted 
Riddell.  “I  take  full 
responsibility  for  er- 
rors made  under  my 
leadership.” 

Kroger  ap- 
parently failed  to 
appreciate  just  how 
true  those  words 
would  be.  On  Oc- 
tober 18,  2011,  he 
discontinued  his  re- 
election  campaign, 
citing  an  undisclosed 
“significant  but  not 
life  threatening 


medical  condition.”  Kroger  subsequently 
resigned  from  office  on  June  29,2012  - six 
months  before  the  expiration  of  his  term 
- to  take  a position  as  president  of  a small 
Oregon  liberal  arts  college. 

Long’s  lawsuit  was  removed  to  federal 
court  and  settled  on  August  22,2013,  with 
the  state  agreeing  to  pay  $1  million  to  re- 
solve his  claims  that  Kroger  and  others  at 
the  DOJ  had  violated  his  rights.  Long  also 
received  5%  weeks  of  lost  vacation  time. 

The  settlement  represents  a sad  and 
tarnished  legacy  for  Oregon’s  Department 
of  Justice  and  the  state’s  former  top  law 
enforcement  official.  See:  Long  v.  Kroger, 
U.S.D.C.  (D.  Ore.),  Case  No.  6:12-cv- 
01383-TC. 

Unsurprisingly,  no  criminal  charges 
were  filed  against  Kroger,  though  Gary 
observed,  “his  politics  future  is  not  nearly 
as  rosy  as  it  once  was.”F1 

Sources:  The  Oregonian,  Statesman  Journal 
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Arkansas:  The  Phillips  County  jail 
closed  on  April  30,  2013  after  it  failed  to 
pass  a state  inspection.  Sheriff  Neal  Byrd 
would  not  go  into  detail  as  to  why  the 
30-year-old  facility  failed  the  inspection, 
but  said  60  prisoners  had  been  transferred 
to  other  jails  and  18  employees  would  lose 
their  jobs.  According  to  news  reports,  the 
inspection  cited  broken  locks,  human  waste 
overflowing  into  cells  and  no  working 
smoke  detectors  or  fire  alarms.  Additionally, 
prisoners  had  access  to  items  they  could 
fashion  into  weapons,  including  extension 
cords  and  pieces  of  metal. 

California:  Two  days  after  a state  prison 
guard  filed  a disability  claim  alleging  an  injury 
to  his  back,  he  posted  entries  to  a Facebook 
page  that  included  video  from  a mountain 
bike  race  in  which  he  was  participating.  As  a 
result,  Ryan  Patrick  Wenker,  35,  was  ordered 
to  pay  15,000  in  restitution  to  the  state  and 
spend  45  days  in  the  Sacramento  County  Jail 
following  his  conviction  for  disability  fraud. 
To  announce  Wenker’s  conviction,  District 
Attorney  Jan  Scully  posted  the  news  on  Fa- 
cebook on  April  9, 2013. 
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News  in  Brief 

California:  USP  Atwater  officials  re- 
leased initial  details  about  a shooting  that 
occurred  on  the  prison’s  recreation  yard 
on  March  26,  2013  but  declined  to  com- 
ment further,  citing  security  concerns  and 
pending  criminal  and  disciplinary  charges 
against  the  prisoners  involved.  According 
to  news  reports,  two  prisoners  began  to  as- 
sault a third  and  a warning  shot  was  fired 
by  a guard  after  they  failed  to  comply  with 
orders  to  stop  the  attack.  The  guard  then 
shot  one  of  the  prisoners  in  the  lower  torso; 
he  was  transported  to  a local  hospital  with 
non-life-threatening  injuries.  A second 
prisoner  was  medically  assessed  and  treated 
at  the  facility. 

Canada:  John  Boncore,  61,  was  found 
dead  at  his  home  in  Canada  on  March  13, 
2013.  Fie  was  the  only  prisoner  convicted 
of  murder  following  the  Attica  prison  rebel- 
lion of  1971,  for  the  beating  death  of  guard 
William  Quinn.  Thirty- two  prisoners  and 
11  staff  members  died  during  the  Attica  up- 
rising. Boncore,  also  known  as  John  B.  Hill, 
was  sentenced  to  at  least  20  years  in  prison 
but  pardoned  in  1976  by  then-Governor 
Hugh  Carey.  Following  his  release,  Boncore 
made  his  name  in  Canada  as  a civil  rights 
and  peace  activist.  In  August  2013,  the  Brit- 
ish Columbia  coroner’s  office  reported  that 
his  death  was  caused  by  alcohol  and  cocaine 
use  and  an  enlarged  heart. 

District  of  Columbia:  In  April  2013, 
Tameka  Fleming  filed  a $3  million  lawsuit 
against  the  D.C.  Jail  and  Corrections  Cor- 
poration of  America  (CCA).  Fleming  was 
transported  to  the  D.C.  Jail  following  her 
arrest,  where  she  was  ordered  by  guard  Jan- 
nease  Johnson  to  remove  her  hair  extensions 
and  false  eyelashes  before  being  sent  to  the 
Correctional  Treatment  Facility,  operated 


by  CCA.  After  briefly  attempting  to  speed 
Fleming  along  in  removing  the  extensions 
and  eyelashes,  Johnson  allegedly  punched, 
kicked  and  pepper-sprayed  her.  Fleming 
claims  in  her  suit  that  she  suffered  bruises, 
breathing  problems  and  emotional  distress 
from  the  assault. 

Florida:  Two  Manatee  County  Sher- 
iff’s Office  employees  were  disciplined 
following  an  investigation  that  ended  in 
March  2013.  Sgt.  Allen  Miller  resigned 
after  being  placed  on  administrative  leave 
and  Phillip  Young  was  to  serve  a 129-hour 
suspension  without  pay  for  their  involve- 
ment in  sexual  affairs  with  other  employees 
at  the  Manatee  County  Jail.  In  Miller’s  case, 
it  was  determined  that  he  had  an  ongoing 
sexual  affair  with  a former  deputy  from 
2007  to  2012.  He  also  was  the  subject  of 
a 2005  complaint  by  another  employee 
for  making  inappropriate  comments  in 
the  workplace,  and  acknowledged  he  had 
consensual  affairs  with  several  other  jail 
employees.  Young  and  another  deputy  car- 
ried on  an  affair  from  2003  to  2012  and  on 
numerous  occasions  had  sexual  encounters 
inside  the  jail  and  in  their  personal  vehicles 
in  the  visitor’s  parking  lot.  SheriffW.  Brad 
Steube  said  both  men’s  sexual  escapades 
were  “unbecoming”  to  their  positions  at  the 
sheriff’s  office. 

Georgia:  DeKalb  County  jail  guard 
Zel  Mitchell  was  arrested  on  March  21, 
2013  and  fired  after  he  allegedly  engaged  in 
sex  acts  with  a male  prisoner  in  exchange  for 
offering  the  prisoner  food  and  other  con- 
traband. Another  prisoner  discovered  what 
was  happening  and  tipped  offinvestigators. 
Mitchell  was  charged  with  sexual  assault  on 
a person  in  custody,  public  indecency  and 
violation  of  oath  of  office. 
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Hawaii:  A prison  guard  remains  em- 
ployed by  the  Hawaii  Department  of  Public 
Safety  while  Honolulu  Police  and  internal 
affairs  officers  at  the  Women’s  Community 
Correctional  Center  investigate  allegations 
that  he  twice  sexually  assaulted  a prisoner 
and  assaulted  at  least  two  others.  The  grand 
jury  indicted  Irwin  Ah  Hoy  on  March  21, 
2013  on  four  counts  of  sex  assault  against 
an  inmate.  Prosecutors,  who  have  DNA  evi- 
dence, allege  that  Ah  Hoy  forced  the  female 
prisoner  into  a staff-only  bathroom  to  com- 
mit the  assaults.  Attorney  Myles  Breiner 
noted  that  “part  of  the  problem  is  for  the 
inmate  to  bring  this  kind  of  complaint,  they 
put  themselves  at  risk.”  He  said  the  prisoner 
had  been  moved  to  the  Federal  Detention 
Center  to  protect  her  from  potential  retali- 
ation after  Ah  Hoy  was  indicted. 

Idaho:  An  investigation  by  the  Idaho 
Department  of  Correction’s  Office  of 
Professional  Standards  was  turned  over  to 
the  Ada  County  Sheriff’s  Office  and  led 
to  the  arrest  of  Roberto  Guiller  Escobedo, 
employed  at  the  Idaho  State  Correctional 
Institution.  Escobedo  was  arrested  on 
March  14,  2013  on  two  counts  of  sexual 
contact  with  a prisoner.  The  Department  of 
Correction  said  it  was  a personnel  matter 
and  declined  to  clarify  whether  there  were 
two  victims  or  two  incidents  involving  the 
same  victim. 

Indiana:  Gary  Miller,  a former  guard 
at  the  Indiana  Women’s  Prison,  pleaded 
guilty  in  April  2013  to  engaging  in  sexual 
intercourse  with  a prisoner  in  a supervisor’s 
bathroom  at  the  facility.  He  was  sentenced 
to  a suspended  three-year  prison  term  and 


nearly  three  years  of  probation,  but  will  not 
have  to  register  as  a sex  offender. 

Iowa:  Tera  Grace  Harris,  25,  was 
incarcerated  at  the  Johnson  County  jail  on 
April  7,2013  when  she  committed  the  hei- 
nous crime  of  “sporkicide”by  intentionally 
breaking  a supposedly  indestructible  eating 
utensil.  She  was  charged  with  fifth-degree 
criminal  mischief,  although  she  maintained 
that  the  spork  had  broken  due  to  the  tough- 
ness of  the  roast  beef  she  was  served.  Two 
days  later  the  Johnson  County  Attorney’s 
Office  released  a statement  saying  the 
criminal  charge  had  been  dropped  despite 
the  destruction  of  the  utensil,  which  was 
valued  at  $16. 

Kentucky:  A murder  charge  is  pend- 
ing against  East  Kentucky  Correctional 
Complex  prisoner  Eric  S.  Chapman,  who, 
Kentucky  State  Police  say,  used  a home- 
made shank  to  stab  fellow  prisoner  Michael 
S.  Lynch  in  the  neck  on  April  21,  2013. 
Lynch  died  the  next  day.  The  weapon  was 
not  recovered  and  police  think  Chapman 
flushed  it  down  a toilet.  Prior  to  killing 
Lynch,  Chapman  had  been  eligible  for  pa- 
role in  June  2013.  The  attack  occurred  in  a 
segregation  unit  during  recreation  time. 

Maryland:  On  the  morning  of  April 
27,2013,  around  500  cell  doors  simultane- 
ously unlocked  at  Montgomery  County’s 
main  jail.  Arthur  Wallenstein,  director  of 
the  county’s  Department  of  Correction 
and  Rehabilitation,  said  the  door  locks  had 
previously  malfunctioned  on  April  24.  Jail 
officials,  maintenance  workers  and  outside 
contractors  worked  to  find  the  source  of  the 
problem  while  about  20  police  cars  guarded 


the  perimeter  of  the  facility.  The  locks  were 
reset  within  an  hour  and  no  prisoners  tried 
to  escape. 

Mexico:  In  the  latest  of  a series  of 
violent  incidents,  an  early-morning  prison 
brawl  on  April  27,  2013  left  11  prisoners 
dead  and  more  than  65  injured.The  uprising 
at  the  La  Pila  facility  in  the  central  Mexican 
state  of  San  Luis  Potosi  was  started  by  a 
group  of  prisoners  wielding  homemade 
knives,  who  were  allegedly  stealing  money 
from  other  prisoners.  San  Luis  Potosi’s 
governor,  Fernando  Toranzo,  ordered  an 
investigation  into  the  incident.  Mexico’s 
prison  system  has  long  been  beset  with 
violence  and  corruption.  [See,  e.g.,  PLN, 
Aug.  2013,  p.49;  May  2011,  p.38]. 

Nevada:  On  April  23, 2013,  a former 
North  Las  Vegas  jail  guard  was  indicted 
in  federal  court  on  excessive  force  and  ob- 
struction charges.  Stuart  Barlowjohnson  is 
accused  of  slamming  a handcuffed  prisoner 
onto  a concrete  floor  in  November  2008.  In 
addition  to  allegedly  violating  the  prisoner’s 
civil  rights,  he  is  also  accused  of  falsifying  an 
incident  report.  Although  Johnson  was  fired 
several  months  after  the  floor- slamming 
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incident,  he  was  rehired  in  September  2010 
after  an  arbitrator  overturned  his  termina- 
tion. He  lost  his  job  again  when  the  city 
closed  the  jail  in  2012. 

North  Carolina:  James  Bell,  44,  a 
guard  at  the  Odom  Correctional  Institute, 
was  charged  on  April  30,  2013  with  stab- 
bing another  guard,  Ronald  Vaughan,  at 
a convenience  store  over  a work-related 
dispute.  The  men  had  been  arguing  about 
Bell’s  paperwork  and  the  disagreement 
escalated  into  the  off-site  altercation.  Bell 
was  charged  with  attempted  first-degree 
murder  and  assault  with  a deadly  weapon 
inflicting  serious  injury.  Vaughan  was  taken 
to  a Greenville  hospital  for  surgery. 

Ohio:  A former  guard  at  the  Southeast 
Ohio  Correctional  Institution  pleaded  no 
contest  to  dereliction  of  duty  charges  on 
March  4,  2013.  Amber  N.  Stanley,  25,  ac- 
cused of  engaging  in  phone  sex  with  a male 
prisoner  and  supplying  drugs  to  co-workers, 
was  sentenced  to  180  days  in  prison  with  180 
days  suspended  plus  two  years  probation  and 
a $100  fine.  She  was  also  banned  from  any 
contact  with  the  prisoner  or  the  facility  itself. 
Officials  had  received  a tip  that  the  prisoner 
was  bragging  about  having  a relationship 
with  Stanley.  Court  documents  indicate 
Stanley  admitted  to  sending  explicit  pictures 


of  herself  to  the  prisoner  and  receiving  calls 
for  phone  sex  from  him. 

Oklahoma:  A prisoner  was  found  dead 
at  the  Rogers  County  Jail  on  April  29, 2013, 
electrocuted  beside  his  CPAP  machine, 
which  is  used  to  treat  sleep  apnea.  While  the 
death  of  Leslie  Paul  Jones,  47,  has  not  been 
ruled  a suicide,  a friend  said  she  received  a 
letter  from  him  which  she  believes  was  an 
indication  that  he  intended  to  kill  himself. 
“The  look  on  their  face  should  be  priceless,” 
Jones  allegedly  wrote.  “I  was  going  to  do 
it  on  the  first  but  I don’t  have  everything 
ready.”  Sheriff’s  officials  and  the  Oklahoma 
State  Bureau  of  Investigation  both  declined 
to  comment.  Jones  had  been  jailed  on  sex 
charges  that  included  rape  and  incest. 

Pennsylvania:  Ritz  D.  Williams,  Jr., 
32,  was  sentenced  on  May  15, 2013  to  life 
in  prison  without  the  possibility  of  parole 
for  his  role  in  the  violent  murder  of  Alvin 
Allery,  a fellow  prisoner  at  the  Allenwood 
Federal  Correctional  Complex.  His  co- 
conspirator, Shawn  Cooya,  was  sentenced 
on  March  18,  2013  to  life  in  prison  for 
premeditated  murder.  According  to  court 
documents,  Williams  and  Cooya  stabbed 
Allery  10  times  with  a homemade  knife  and 
kicked  him  repeatedly  in  the  head  and  torso. 
The  September  2005  attack  was  captured  on 
surveillance  video. 

Pennsylvania:  Jefferson  County  jail 
guard  Donald  T.  Clark  was  arrested  on 


March  21,  2013  following  a Pennsylvania 
State  Police  investigation  into  inappropriate 
sexual  contact  with  prisoners.  According  to 
a criminal  complaint,  at  least  four  prison- 
ers have  claimed  that  Clark  touched  them 
inappropriately.  He  was  charged  with  sexual 
assault  and  other  offenses. 

Peru:  Juan  Navarro  spent  36  years  and 
eight  months  in  the  harsh  conditions  of  San 
Pedro  prison  in  Lima  before  being  released 
in  April  2013.  His  memory  had  faded  due 
to  dementia  and  suspected  mental  illness, 
and  he  had  no  recollection  of  his  age, 
whether  he  had  appeared  before  a judge 
or  whether  he  was  convicted.  Prison  and 
judicial  officials  don’t  know  either.  Navarro 
entered  the  prison  system  in  1976  after  be- 
ing accused  of  killing  his  mother.  At  some 
point  he  was  transferred  to  the  San  Pedro 
facility,  but  his  file  was  left  behind  and 
destroyed  in  a fire,  and  there  is  no  record 
that  he  was  ever  convicted.  Regardless, 
according  to  Peruvian  law  he  should  have 
been  released  long  ago. 

South  Carolina:  In  May  2013,  Sean 
Echols,  29,  was  indicted  in  federal  court  in 
connection  with  a conspiracy  to  kill  Robert 
Johnson,  a captain  at  the  Lee  Correctional 
Institution.  According  to  the  indictment, 
Echols  was  paid  $6,000  to  murder  Johnson 
and  the  hit  was  reportedly  coordinated  by 
two  prisoners  using  an  illegal  cell  phone. 
Johnson,  59,  was  shot  six  times  by  Echols, 
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a former  prisoner,  in  March  2010.  He  sur- 
vived the  shooting  and  retired  the  following 
year.  Johnson  is  currently  suing  20  cell 
phone  companies  and  cellular  tower  owners, 
claiming  they  could  have  blocked  prisoners’ 
cell  phone  calls  but  failed  to  do  so. 

South  Carolina:  Robert  Sweeper  III, 
51,  suffered  a collapsed  lung,  two  broken 
ribs  and  a fractured  vertebrae  at  the  hands 
of  jail  guard  Robin  Smith,  37.  Smith  was 
fired  and  charged  with  assault  and  battery 
of  a high  and  aggravated  nature,  while  two 
other  guards, Todd  Andrew  Hollins,  5 1 , and 
Olympia  Latoya  Tuten,  36,  were  charged 
with  obstmction  of  justice  for  failing  to  re- 
port the  incident  and  lying  to  investigators. 
Four  other  jail  employees  were  disciplined  or 
terminated.  As  a result  of  the  February  15, 
2013  incident,  the  Alvin  S.  Glenn  Detention 
Center  will  install  six  additional  cameras 
near  the  special  housing  unit  where  the  as- 
sault occurred.  Sweeper,  who  was  homeless 
and  charged  with  trespassing  at  the  time  he 
was  brutally  beaten  by  Smith,  was  hospi- 
talized for  two  months.  He  filed  a lawsuit 
against  the  county  on  April  11,2013. 

Tennessee:  Anthony  Norton,  39,  was 
arrested  on  July  28, 2013  on  charges  of  ag- 
gravated sexual  battery  and  violating  the 
state’s  sex  offender  registration  law.  He  is 
accused  of  groping  a 4-year-old  boy;  the 
incident  was  witnessed  by  a 7-year-old,  who 
later  identified  Norton.  Norton  had  been 
released  from  state  prison  just  five  days  prior 
to  the  incident  after  serving  approximately 
20  years  for  two  counts  of  child  rape.  He  was 
jailed  with  bail  set  at  $500,000. 

Tennessee:  On  May  1,  2013,  Acting 
U.  S.  Attorney  David  Rivera  announced  that 


Derek  Wayne  Turner,  38,  a former  Maury 
County  jail  guard,  had  pleaded  guilty  to 
conspiring  to  smuggle  contraband  into 
the  facility  in  exchange  for  cash  bribes.  As 
previously  reported  in  PLN,  Turner  was 
indicted  on  federal  charges  along  with 
two  prisoners,  the  mother  of  one  of  the 
prisoners  and  another  woman.  The  group 
had  conspired  to  smuggle  drugs,  cigarettes 
and  other  contraband  into  the  jail.  [See: 
PLN,  Jan.  2013,  p.l].  Turner  has  not  yet 
been  sentenced. 

Texas:  As  prison  officials  executed  pris- 
oner Richard  Cobb,  29,  by  lethal  injection 
on  April  25, 2013,  just  before  the  dmgs  took 
effect  he  raised  his  head  and  shouted  “Wow! 
That  is  great.  That  is  awesome!  Thank  you, 
warden!”  After  he  spoke,  his  head  fell  back 
and  a physician  pronounced  him  dead  about 
15  minutes  later.  Cobb  had  been  sentenced 
to  death  for  abducting  and  killing  a man 
outside  Rusk,  southeast  of  Dallas,  in  2002. 
He  was  convicted  of  kidnapping  Kenneth 
Vandever,  37,  during  a convenience  store 
robbery,  then  shooting  him  and  leaving 
him  in  a field. 

Texas:  Nichelle  Derricks,  38,  a former 
parole  officer,  was  sentenced  on  May  1, 
2013  to  20  months  in  prison  after  plead- 
ing guilty  to  taking  cash  and  gifts  from 
Alan  Todd  May,  a Dallas  businessman 
whose  parole  she  supervised.  According  to 
the  indictment,  Derricks  allowed  May  to 
travel  outside  the  state  without  approval 
and  make  prohibited  financial  transactions, 
and  admitted  to  accepting  bribes  from  him 
in  the  form  of  meals,  furniture,  household 
goods  and  cash.  U.S.  District  Court  Judge 
Ed  Kinkeade  said  of  Derricks’ actions,  “It’s 


unbelievably  disappointing  to  me.” 

Virginia:  On  April  16,2013,  five  pris- 
oners at  the  Norfolk  City  Jail  barred  their 
cell  door  by  tying  bed  sheets  to  it,  then 
demanded  reduced  sentences,  Chinese  food, 
a cell  phone  and  a call  to  Governor  Bob 
McDonnell.  The  prisoners  issued  their  ulti- 
matums for  about  two  hours  until  deputies 
forced  their  way  into  the  cell.  The  prisoners 
were  not  criminally  charged  but  face  disci- 
plinary action.  Spokeswoman  Paula  Miller 
said  the  prisoners  were  considered  “high 
custody  level.” 

Washington:  Wapato  city  jail  prisoner 
Shelley  Utt  became  pregnant  with  twins 
as  the  result  of  a sexual  relationship  with 
a guard.  An  internal  investigation  revealed 
that  guard  David  Madril,  29,  and  Utt,  32, 
began  a relationship  during  her  first  stay 
at  the  jail.  Utt  reportedly  gave  Madril  her 
phone  number  and  the  pair  had  sex  at  a ho- 
tel in  Seattle  after  she  was  released.  She  was 
subsequently  booked  into  the  jail  a second 
time  and  they  continued  their  relationship, 
having  sex  in  an  officer’s  bathroom.  Madril 
allegedly  brought  Utt  the  Plan  B pill  on 
two  occasions  and  pressured  her  into  having 
an  abortion  after  she  became  pregnant;  his 
name  was  listed  on  her  Planned  Parent- 
hood patient  file.  Madril  resigned  without 
admitting  guilt  in  March  2013. 

West  Virginia:  In  April  2013,  attorney 
Mike  Woelfel  asked  Kanawha  County  Cir- 
cuit Court  Judge  Paul  Zakaib  to  set  aside 
his  client’s  $9,250  settlement  in  a 2011 
lawsuit  against  former  jail  guard  William 
Roy  Wilson.  Woelfel’s  client,  Melissa  Lusk, 
had  sued  Wilson  for  sexually  abusing  her 
when  she  was  a prisoner  at  the  Southern 
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of  interest  to  incarcerated 
students.  Write  to  be  added  to 
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News  In  Brief  (cont.) 


Regional  Jail.  Woelf el  asked  Judge  Zakaib 
to  reopen  the  lawsuit  after  officials  with 
the  Regional  Jail  and  Correctional  Facil- 
ity Authority  allegedly  committed  fraud 
by  hiding  documents  concerning  Wilson’s 
employment  history.  An  attorney  for  the  jail 
authority  denied  the  allegations. 

Wisconsin:  The  Milwaukee  Journal 
Sentinel  reported  on  April  16,  2013  that 
Sandra  V.  Alvarez,  44,  a probation/parole 
agent  for  the  state  Department  of  Correc- 


tions, had  been  charged  with  three  felony 
counts  of  misconduct  in  office.  According 
to  the  criminal  complaint,  it  was  com- 
mon knowledge  at  the  DOC  office  where 
Alvarez  worked  that  she  asked  clients  for 
money  and  threatened  them  with  revoca- 
tion or  deportation  if  they  did  not  comply. 
Alvarez  allegedly  “shook  down”  three  of  her 
clients  for  $2,850,  in  violation  of  the  DOC’s 
prohibition  against  probation/parole  agents 
using  their  positions  to  obtain  money  from 
parolees  and  probationers. 

Wisconsin:  On  April  20, 2013  a state 
trooper  stopped  to  investigate  a car  parked 


along  Interstate  90/94,  and  discovered  a 
marijuana  pipe  in  plain  view.  A further 
search  of  the  vehicle  uncovered  a duffel  bag 
containing  82  grams  of  cocaine,  8 grams  of 
marijuana  and  other  drug  paraphernalia, 
including  a red  straw  with  white  powdery 
residue.  As  a result,  charges  were  filed 
against  Randy  S.  Anderson,  52,  a 20-year 
veteran  state  prison  guard  employed  at 
Minnesota’s  Stillwater  facility.  Anderson, 
who  faces  disciplinary  action  by  the  Minne- 
sota Department  of  Corrections  in  addition 
to  the  criminal  charges,  was  released  from 
jail  after  posting  $10,000  bond.  FJ 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 


October  2013 


60 


Prison  Legal  News 


Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  9-1-2013  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $35.00.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  Holiday  Special!  1071  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 

pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 

ucator  with  experience  teaching  English  to  prisoners.  1046  |__| 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  |__| 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 

$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 

ishment,  specific  crimes,  defenses  & burden  of  proof.  1086  |__| 
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• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

: 1.  Four  (4)  FREE  Issues  for  40  total!  or 

• 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
l that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  


Spanish-English/English-Spanish  Dictionary,  2nd  ed.  Random  House. 

$15.95.  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
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TheToo-Many  Prisoners  Dilemma 

Prisons  are  a vast,  undercovered  but  important  beat. 
Why  we  need  more  criminal  justice  coverage 


There’s  a growing  national  consensus 
that,  as  Attorney  General  Eric  Holder 
stated  in  August,  “too  many  Americans  go 
to  too  many  prisons  for  far  too  long,  and  for 
no  truly  good  law  enforcement  reason.” 

When  Holder  proceeded  to  order 
federal  prosecutors  to  stop  triggering 
mandatory  minimum  sentences  for  some 
nonviolent  drug  offenders,  that  was  big 
news.  But  where  were  the  follow-up  sto- 
ries? 

It’s  a familiar  cycle.  Despite  the 
heavy  toll  that  mass  incarceration  exacts 
every  day  and  in  countless  ways  on  many 
American  communities,  families  and  of 
course  the  incarcerated  themselves,  the 
topic  attracts  remarkably  little  consistent 
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coverage  in  the  mainstream  media. 

“Traditionally,  the  coverage  of  this 
has  been  crisis  driven,”  says  Ted  Gest,  the 
founder  of  Criminal  Justice  Journalists,  who 
also  oversees  a daily  news  digest  for  The 
Crime  Report  news  service. 

Recently,  a hunger  strike  in  California 
and  other  protests  called  renewed  attention 
to  solitary  confinement  as  a human  rights 
issue.  And  questions  about  oversight  were 
briefly  raised  after  Baltimore  jail  guards 
were  busted  in  April  2013  for  allegedly 
helping  a charismatic  gang  leader,  who 
impregnated  four  of  them,  run  his  drug  and 
money-laundering  operations. 

David  Fathi,  director  of  the  American 
Civil  Liberties  Union’s  National  Prison 
Project,  says  he’s  seen  only  a modest  increase 
in  news  coverage  of  criminal  justice  reform 
despite  his  sense  that  the  nation  is  starting 
to  turn  the  corner  on  mass  incarceration. 
“I’ve  been  doing  this  work  since  1990  and 
there’s  been  no  time  that  things  have  looked 
this  hopeful  for  significant  reform  in  the 
criminal  justice  system,”  he  says. 

The  policy  debate  has  also  gotten  more 
compelling  recently,  for  other  reasons.  The 
New  Jim  Crow:  Mass  Incarceration  in  the 
Age  of  Colorblindness  - an  explosive  book 
published  in  2010  - made  it  impossible  to 
avoid  confronting  the  central  role  of  race 
in  a system  that  author  Michelle  Alexander 
wrote  has  systematically  subjugated  poor 
people  of  color.  And  the  rise  of  privately 
owned  prisons  has  raised  troubling  ques- 
tions about  injecting  a profit  motive  into 
issues  of  justice. 

The  numbers  involved  are,  by  any  stan- 
dard, astronomical:  2.3  million  Americans, 
or  1 in  about  140,  are  in  custody  at  any  given 
moment,  the  highest  incarceration  rate  in 


the  world,  six  times  what  it  is  in  Canada  - or 
China,  or  Iraq,  for  that  matter. 

The  total  number  of  Americans  under 
correctional  control  is  7 million  - or  more 
than  1 in  50  - if  you  include  people  on 
parole  or  probation.  That’s  more  than  the 
entire  state  of  Massachusetts. 

Almost  half  of  all  federal  prisoners 
- nearly  100,000  people,  or  enough  for  a 
small  city  - are  serving  time  for  nonviolent 
drug  ofFenses.  Add  state  and  jail  prisoners, 
and  the  total  approaches  half  a million,  or 
enough  for  a large  city. 

“Considering  that  huge  number,  there’s 
hardly  anyone  on  the  beat,”  Gest  says. 

Crime  and  court  reporters,  still  a 
staple  of  newsrooms  everywhere,  tend  to 
see  their  role  as  ending  after  conviction. 
The  number  of  reporters  assigned  to  cover 
prisons  and  criminaljustice,  even  part  time, 
has  dwindled  due  to  decades  of  cuts,  beat 
consolidation  and  lack  of  interest. 

“They  don’t  see  this  as  an  important 
beat,”  says  Paul  Wright,  a former  Washing- 
ton state  prisoner  who  founded  the  highly 
regarded  Prison  Legal  News  magazine  in 
1990,  when  he  was  behind  bars. 

For  news  organizations  to  cover  the 
issue  properly,  Wright  says,  they  need 
reporters  with  background,  and  sources. 
“Normally  well-intentioned  or  hard-nosed 
journalists,  they  tend  to  take  statements  by 
prison  officials  or  government  officials  at 
face  value,  with  no  type  of  critical  disbelief,” 
he  says. 

“Too  often,  no  one’s  being  quoted 
who  doesn’t  have  a government  paycheck, 
who  doesn’t  have  an  investment  in  mass 
incarceration, ’’Wright  says.  Without  hav- 
ing developed  knowledgeable  sources  they 
can  contact,  he  says,  “if  they’re  reacting  to 
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Too  Many  Prisoners  (cont.) 


a story,  all  they  can  do  is  call  up  the  [De- 
partment of  Correction]  spokesman.” 

Wright  is  particularly  peeved  that  1 he 
New  York  Times  doesn’t  have  a reporter 
assigned  to  the  topic.  “We’ve  got  two  and 
half  million  people  locked  up.  Doesn’t  this 
merit  a beat?” 

The  77»z«’latest  major  contribution  to 
prison  coverage,  a three-part  series  earlier 
this  year,  was  the  work  of  a columnist  for 
Science  Times,  John  Tierney. 

Asked  why  the  Times  doesn’t  have 
a reporter  on  the  beat,  Eileen  Murphy,  a 
Times  spokeswoman,  wrote  in  an  e-mail: 
“We  tend  to  cover  big  picture  issues  related 
to  prisons  and  criminal  justice  from  our 
various  desks,  national,  foreign,  metro  and 
even  science  where  some  of  John  Tierney’s 
reporting  came  out  of.” 

But  news  organizations  without  beat 
reporters  are  missing  out  on  some  great 
stories,  Wright  insists.  “One  of  the  things 
that  I tell  reporters  is  that  prisons  are  a vast 
undercovered  beat,  and  there  are  just  so 
many  stories  to  do  there.  They’re  the  least 
transparent  of  American  institutions.” 

The  Empathy  Gap 

There  are  many  isolated  examples  of 
excellent  prison  reporting  in  the  American 
media. 

But  when  it  comes  to  conveying  the 
full  scope  of  mass  incarceration,  including 
its  day-to-day  reality  and  the  effects  on 
prisoners  and  their  families,  the  mainstream 
media  still  has  a ways  to  go. 

What  rarely  if  ever  emerges  in  the  news 
media  is  a visceral  sense  of  the  indignity  of 
life  behind  bars  for  people  who  for  the  most 
part  aren’t  so  very  different  from  the  people 
who  live  free. 

“The  humanity  of  the  people  that  I 
work  with  doesn’t  seem  to  reach  the  popular 
mindset,” says  Deborah  Golden,  the  acting 
director  at  DC  Prisoners’  Project,  a group 
that  advocates  and  litigates  on  behalf  of  the 
incarcerated. 

“What  I see  in  my  work  that  isn’t  as 
clearly  portrayed  when  I read  media  stories 
is  that  most  of  the  people  in  prison  are  not 
serial  killers  and  child  molesters,”  she  says. 
“Most  of  the  people  I meet  are  really  cool, 
interesting  people  who  usually  had  a very 
crappy  shot  in  life.  Some  people  made  re- 
ally tragic  mistakes.  Some  of  them  made 


mistakes  that  lots  of  people  I know  made, 
they  just  turned  out  differently,  because  they 
got  caught.” 

To  the  extent  that  the  public  gets 
exposure  to  that  kind  of  message  right 
now,  it’s  mostly  from  popular  culture. 
“Sesame  Street”  this  summer  introduced 
a character  whose  father  is  in  jail,  part  of 
an  initiative  that  includes  special  Mup- 
pet  appearances  at  prisons  when  children 
are  visiting  their  parents.  And  one  of  the 
most  riveting  and  discussed  shows  on 
television  right  now  is  the  Netflix  series 
“Orange  is  the  New  Black,”  which  casts 
its  flawed  but  hardly  terrifying  female 
prisoner  protagonists  in  a compelling  and 
sympathetic  light. 

Piper  Kerman,  who  wrote  the  auto- 
biographical book  upon  which  the  show 
is  based,  says  most  of  the  people  she  met 
during  her  year  in  prison  “were  not  there 
for  the  reasons  most  people  think  people 
are  there  for.” 

Of  the  hundreds  of  women  she  en- 
countered, Kerman  says,  “I  bet  I could  count 
on  two  hands  the  number  of  women  who  I 
thought:  ‘Yeah,  she  should  be  in  prison.’  The 
vast  majority  of  these  women  were  low-level 
offenders,  nonviolent  offenders.” 

The  obvious  question  that  arose,  Ker- 
man said:  “What  is  the  point?  It’s  expensive, 
it’s  inhumane,  it’s  counterproductive.  It  just 
basically  immobilizes  people;  it  does  very 
little  else.” 

Jody  Owens,  director  of  the  Missis- 
sippi office  of  the  Southern  Poverty  Law 
Center,  says  journalists  are  “not  necessarily 
appreciative  of  the  day-to-day  struggles 
and  suffering”  of  prisoners,  including  the 
fact  “that  far  too  many  inmates  are  living 
in  constant  fear  of  their  lives  on  a daily 
basis.” 

“What  people  do  not  get  is  that  it’s 
totally  brutal,  dehumanizing  and  violent,” 
says  Wright.  “And  every  facade  and  nicety 
of  American  life  is  stripped  away.” 

John  Maki,  executive  director  of  the 
John  Howard  Association  of  Illinois,  a 
prison  watchdog  group,  says  even  a brief 
exposure  to  prison  can  make  a big  impres- 
sion. “I  think  when  you  visit  a prison  and 
you  go  behind  the  wall,  you  talk  with  staff, 
you  talk  with  inmates,  I think  one  of  the 
things  you  realize  is  that  it’s  just  a horrible 
thing  to  do  to  somebody.  Even  if  someone 
deserves  it,”  he  says. 

Incarcerated  people  still  have  basic 
rights  and  should  be  treated  with  dignity,  he 
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says.  “There  are  certain  things  that  human 
beings  in  a just  society  should  just  not  be 
able  to  give  away.” 

The  Non-Transparency  Problem 

One  reason  there’s  relatively  little 
coverage  of  prisons  is  that  writing  about 
them  is  a uniquely  challenging  proposi- 
tion. 

The  single  biggest  problem:  Access. 
“Prisons  are  closed  institutions,”  says  the 
ACLU’s  Fathi.  But  that’s  also  the  biggest 
argument  in  favor  of  persevering,  he  says. 
“I  think  a lot  of  the  problems  that  we  have 
in  prisons  in  terms  of  conditions,  in  terms 
of  neglect  and  abuse,  result  from  or  at  least 
are  facilitated  by  the  fact  that  they’re  closed 
institutions.” 

Beth  Schwartapfel,  a freelancer  who 
often  writes  about  prisons,  wrote  in  the 
Columbia  Journalism  Review  in  March 
about  the  access  problems.  “How  well  can 
journalists  cover  prisons  if  they  can’t  get  past 
the  gates?”  her  story  asked. 

“Editors  and  news  directors  want  to 
do  these  stories,”  says  Cara  Tabachnick, 
deputy  director  of  the  Center  on  Media, 
Crime  and  Justice  at  the  John  Jay  College 
of  Criminal  Justice.  Journalists  are  naturally 
drawn  toward  people  whose  voices  aren’t 
being  heard,  she  says . “There’s  an  underlying 
commitment  to  that.  But  getting  the  space 
and  the  specific  commitment  and  the  time 
to  do  that  is  sort  of  a struggle.” 

“It’s  a totally  different  kind  of  reporting 


than  anything  else,  because  you’re  so  con- 
fined by  the  rules  of  the  prison  system,”  says 
Marisa  Lagos,  who  spent  three  years  cover- 
ing  prisons  for  the  Saji  Francisco  Chronicle 
and  now  is  a city  politics  reporter. 

And  as  hard  as  it  is  for  print  report- 
ers, it’s  even  harder  for  photographers  and 
videographers. 

Credibility  issues  are  also  common,  and 
not  just  from  the  prisoners.  “You  do  have  to 
be  careful  with  what  people  tell  you,  on  both 
sides  of  the  bars,”  says  Frank  Green,  who 
covered  prisons  full  time  for  the  Richmond 
Times-Dispatch  for  more  than  a decade  be- 
fore being  reassigned  to  courts.  “Sometimes 
the  most  plausible  sounding  stuff  turns  out 
to  be  BS,  and  the  wildest  stuff  turns  out  to 
be  true.  It’s  a hard  thing  to  cover.” 

Ways  to  Get  it  Done 

Joy  Lukachick’s  extraordinary  expo- 
ses of  incompetence  and  extortion  at  the 
Hays  State  Prison  in  Georgia  started  with 
a three-inch  brief  in  the  Chattanooga  Times 
Free  Press  about  the  death  of  a prisoner 
there. 

Not  long  after  her  byline  appeared  at 
the  bottom  of  that  brief,  she  says,  she  got 
her  first  source.  “A  former  guard  came  to  me 
and  gave  me  all  these  documents  and  told 
me:  ‘Hey,  the  locks  don’t  work  at  this  prison.’ 
And  I said:  ‘You’re  kidding  me.’” 

Lukachick’s  reporting  then  led  to 
the  uncovering  of  an  even  bigger  prob- 
lem: Prisoners  were  using  smuggled  cell 
phones  to  demand  money  from  people 
outside  the  prison,  threatening  to  hurt 
their  family  members  inside.  That,  it  turns 


out,  is  how  the  first  prisoner  died. 

“As  I was  working  on  the  project,  a 
second  inmate  died,”  she  says.  “Then  the 
floodgates  opened.  I think  I got  20  officers 
that  called  me.”  Among  other  things,  they 
told  her  what  records  to  request  using 
Georgia’s  open  records  laws.  And  she  found 
that  for  three  years  running,  state  audits  had 
found  that  the  prison’s  cell  doors  could  be 
opened  with  toilet  paper.  But  the  authorities 
had  looked  the  other  way. 

Prisoners  themselves  aren’t  entirely  be- 
yond the  reach  of  diligent  reporters,  either. 
They  are  still  allowed  to  make  collect  phone 
calls  - and  write  letters. 

“If  you  want  to  write  about  prisons, 
write  a couple  of  stories,  and  then  you’ll  get 
letters,  and  you’ll  find  issues,”  Green  says. 
“In  fact,  I’m  probably  the  last  person  in  the 
newsroom  to  get  handwritten  letters.” 

Former  prisoners  often  have  stories  to 
tell,  as  well.  “People  who  have  come  out, 
who  have  been  there  a long  time,  they  are 
walking  history  books,”  says  Maki. 

“It’s  the  trail  of  the  collateral  conse- 
quences to  the  family,  the  kids,  I think, 
that’s  the  untold  story,”  says  Ernest  Drucker, 
a public  health  scholar.  “Putting  a face  on 
that”  is  the  challenge,  he  says. 

And  for  every  individual  issue  under 
the  rubric  of  mass  incarceration  - whether 
it’s  disproportionate  sentencing  for  crack, 
outsized  mandatory  minimums  or  life 
sentences  given  to  young  people,  the  sad 
fact  is  there  are  lots  of  actual  human  be- 
ings living  out  the  consequences.  “Sadly 
it’s  not  difficult  to  find  people  who  are 
doing  just  brutally  long  sentences  for 
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trivial  crimes,”  says  Fathi. 

Brett  Dignam  teaches  at  Columbia 
Law  School’s  Mass  Incarceration  Clinic, 
giving  law  students  the  opportunity  to 
visit  clients  in  prison  and  take  on  pris- 
oners’ rights  cases.  She  says  legal  clinics 
and  nonprofit  advocacy  groups  are  often 
eager  to  help  reporters  better  understand 
the  realities  of  incarceration.  “There  are 
people  who  work  at  this  from  all  different 
angles:  reentry,  conditions  of  confine- 
ment, sentencing,  race,”  she  says.  “There 
are  groups  in  every  city  who  are  working 
on  this.” 

Dignam  suggests  reporters  write  about 
prisoner  reentry  into  society.  “That’s  some- 
thing people  can  relate  to,”  she  says. 

A lot  of  reentry  programs  are  run  by 
former  offenders  themselves.  And  the  dif- 
ficulty a lot  of  former  prisoners  experience 
can  be  dramatic. 

“I’ve  done  a lot  on  people  leaving 
prison,”  Green  says.  “You  get  out  of  prison 
and  you’re  hammered  with  all  of  these  court 
costs,  fines,  child  support,  you  have  to  go  to 
counseling,  you  don’t  have  a driver’s  license, 
you  can’t  live  in  some  public  housing.  To  me, 
I think  that’s  an  important  story.” 


“It’s  tough  when  you  come  out,  es- 
pecially if  you’ve  been  in  for  a long  time,” 
he  says. 

Some  extraordinary  stories  emerge 
directly  from  lawsuits.  In  June,  The  New  York 
Times  described  conditions  that  “shock  the 
conscience”  for  prisoners  - many  mentally 
ill  - at  the  East  Mississippi  Correctional 
Facility.  The  story  was  based  on  a lawsuit 
filed  in  federal  court  by  the  Southern  Pov- 
erty Law  Center  (SPLC)  and  the  American 
Civil  Liberties  Union. 

And  Andrew  Cohen’s  riveting  report 
on  the  federal  “supermax”  prison  in  Flor- 
ence, Colorado  was  largely  taken  from 
a class-action  lawsuit  fded  against  the 
prison. 

Owens,  of  the  SPLC,  encourages 
reporters  to  keep  an  eye  on  the  dockets  of 
prison  lawsuits,  and  also  file  their  own  open 
records  requests  to  get  relevant  information 
firsthand.  “Many  agencies  will  do  regular 
inspections  of  prisons  and  jails,”  he  says. 

News  Pegs  Aplenty 

One  of  the  easiest,  most  universal  and 
yet  most  effective  ways  to  draw  attention  to 
the  issue  of  mass  incarceration  is  to  write 


about  how  much  money  it’s  costing. 

“Expense  is  a real  way  for  journalists  to 
connect  the  dots,”  says  Tabachnick. 

And  that’s  particularly  the  case  when 
members  of  both  parties  are  looking  for 
ways  to  close  fiscal  gaps. 

State  budget  officers  report  that  about 
7.5  percent  of  their  general  fund  expendi- 
tures go  toward  corrections.  Only  education 
and  Medicaid  take  a higher  share.  All  in  all, 
state  spending  for  corrections  totaled  $52 
billion  in  fiscal  year  2011. 

A state’s  department  of  correction  is 
often  one  of  its  biggest  employers.  In  Wis- 
consin, for  instance,  it’s  the  sixth  largest. 

“I  don’t  think  people  realize  the 
amount  of  money  involved,”  says  Lu- 
kachick.  “Even  if  you  don’t  care  about  the 
people  - and  you  should  be  caring  about 
everybody  - we’re  talking  about  billions  of 
taxpayer  dollars.” 

Florida  is  privatizing  much  of  the 
state’s  prison  healthcare,  which  as  the 
Columbia  Journalism  Review  noted  in  July 
makes  it  a good  time  for  journalists  to  take 
a closer  look  at  the  companies  getting  big 
contracts. 

Overcrowding  is  an  issue  in  many 
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states  - not  just  California,  where  a major 
court  ruling  has  the  state  scrambling  to  ease 
the  problem. 

“When  overcrowding  comes,  every- 
thing breaks  down,”  says  the  ACLU’s  Fathi. 
The  California  courts  concluded  that  over- 
crowding made  it  impossible  to  provide  a 
constitutional  level  of  medical  and  mental 
health  care.  Fathi  says  there  are  many  other 
consequences,  including  violence. 

Fathi  says  he  would  point  reporters 
looking  for  the  worst  prisons  in  the  country 
to  Mississippi.  “Mississippi  has  some  of 
the  worst  conditions  that  we’ve  seen,”  he 
says.  For  instance,  at  the  privately-operated 
Wilkinson  County  Correctional  Facility, 
a prisoner  was  stabbed  to  death  during  a 
riot  in  April.  “That  is  a prison  that  is  out  of 
control,”  Fathi  says. 

But  bad  prison  conditions  are  hardly 
unique  to  the  Deep  South,  Fathi  says.  Arizo- 
na, for  instance,  is  second  only  to  California 
in  its  use  of  long-term  solitary  confinement. 
A blistering  ACLU  lawsuit  against  Arizona 
correctional  officials  charges  that  prisoners 
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there  are  suffering  and  dying  due  to  extreme 
isolation  and  neglect. 

Amnesty  International  found  that 
more  than  1,000  Arizona  prisoners  “are 
confined  alone  in  windowless  cells  for  22 
to  24  hours  a day  in  conditions  of  reduced 
sensory  stimulation,  with  little  access  to 
natural  light  and  no  work,  educational  or 
rehabilitation  programs.” 

National  prison  databases  can  make 
for  compelling  local  stories  - and  perhaps 
none  more  so  than  the  Justice  Department’s 
annual  survey  of  sexual  victimization. 

The  latest  survey  shows  about  4 percent 
of  federal  and  state  prisoners  - and  3.2 
percent  of  jail  prisoners  - reporting  one  or 
more  incidents  of  sexual  victimization  in  the 
past  year. That’s  a little  over  80,000  incarcer- 
ated adults  reporting  sexual  abuse  annually, 
either  by  staff  or  fellow  prisoners. 

But  the  range  among  facilities  is 
even  more  shocking.  At  some,  the  rate  is 
essentially  zero.  But  at  others  the  rate  of 
prisoner-on-prisoner  sexual  victimization 
alone  is  as  high  as  15.3  percent,  at  the  Mabel 
Bassett  Correctional  Center  in  Oklahoma, 
and  9.8  percent  at  the  Northwest  Florida 
Reception  Center  in  Florida. 

And  sentencing  for  the  same  crimes  can 
vary  widely  from  one  place  to  another. 

The  Transactional  Records  Access 
Clearinghouse  at  Syracuse  University 
examines  sentencing  data  and  has  repeat- 
edly found  “extensive  and  hard-to-explain 
differences  in  the  sentencing  practices 
by  the  judges  working  in  many  federal 
districts.” 

In  August  2013,  crusading  U.S.  District 
Court  Judge  Mark  Bennett  of  Northern 
Iowa  assailed  the  “stunningly  arbitrary 
application  by  the  Department  of  Justice” 
of  sentencing  enhancements  for  repeat 
offenders. 

If  Holder’s  new  rules  are  enforced, 
those  may  be  applied  less  frequently  and 
more  consistently,  Bennett  wrote.  But 


thus  far,  a “Wheel  of  Misfortune”  has  led 
to  repeat  offenders  caught  in  the  eastern 
district  of  Tennessee,  for  example,  being 
nearly  4,000  times  more  likely  to  receive 
double  the  sentence  as  those  committing 
an  identical  crime  but  caught  in  the  state’s 
western  district. 

Not  all  stories  about  prison  reform 
need  to  be  depressing.  As  Drucker  explains 
in  his  book,y^  Plague  of  Prisons:  The  Epidemi- 
ology of  Mass  Incarceration  in  America,  New 
York  now  provides  a positive  example. 

Harsh  mandatory  minimums  for  drug 
offenses,  pushed  through  by  Governor 
Nelson  Rockefeller  in  1973,  spurred  a 
nationwide  trend.  But  over  the  last  decade 
the  state  started  downsizing  its  prison 
system.  In  2009,  it  adopted  a series  of 
drug  law  reforms  that  included  reducing 
the  scope  of  mandatory  sentences  for 
many  nonviolent  drug  offenders,  restor- 
ing judicial  discretion,  allowing  for  people 
convicted  of  drug  offenses  to  be  put  into 
treatment  and  so  on. 

The  prison  population  is  down.  The 
crime  rate  hasn’t  gone  up. 

Next  Steps 

Prisoners’ rights  advocates  are  clear 
that  there  needs  to  be  more  reporting,  and 
more  consistent  reporting,  on  mass  incar- 
ceration. “The  drumbeat  isn’t  really  in  place: 
This  is  a problem.  We  have  to  stop  it,”  says 
Tabachnick. 

“I  think  it’s  harder  to  make  broad  use 
of  incarceration  when  you  know  what  it 
really  is,”  says  Maki. 

“No  one  demands  better  from  our 
prison  officials,”  says  Wright. 

Drucker  says  reporters  should  be  ready 
for  the  next  stage  of  the  debate,  which  he 
says  is  obvious. 

None  of  the  measures  Holder  or  other 
officials  have  announced  are  retroactive, 
leaving  hundreds  of  thousands  of  prisoners 
serving  what  are  now  widely  acknowledged 
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as  overlong  sentences.  Most  of  those  pris- 
oners are  young  men  of  color,  many  with 
children,  drawn  from  the  nation’s  poorest 
urban  communities. 

“Being  able  to  stop  the  juggernaut 
going  forward  is  a big  deal,”  Drucker  says. 
“But  what  about  all  those  guys  who  are 
already  in?” 

One  possible  solution  would  be  to  do 
what  N ew  York  did,  which  was  cull  out  the 
nonviolent  drug  offenders  and  resentence 
them. 

But  Drucker  thinks  what’s  needed  is 
something  more.  “I  think  there’s  an  apology 
owed  these  people,”  he  says.  And  if  society 
is  ready  to  admit  its  mistakes,  and  acknowl- 
edge how  harmful  this  process  has  been  for 
the  families,  he  says,  then  what’s  required 
is  “a  way  to  sever  the  tie  between  them  and 
the  criminal  justice  system,  period.” 

“I  think  the  obvious  next  step, ’’Drucker 
says,  “is  amnesty.”  FJ 
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BynowallPLN  subscribers  should 
have  received  their  annual  fundraising 
letter.  Subscription  and  advertising  income 
alone  does  not  cover  the  cost  of  producing 
each  month’s  issue.  Most  importantly,  it 
does  not  cover  the  cost  of  the  advocacy  we 
do  on  behalf  of  prisoners  and  their  fami- 
lies - for  that  we  rely  on  donations  from 
our  readers  and  supporters.  And  thanks  to 
your  support  we  have  achieved  some  major 
victories  so  far  this  year,  including  spurring 
the  Federal  Communications  Commission 
to  cap  the  cost  of  interstate  prison  and  jail 
phone  calls  after  the  FCC  had  failed  to  act 
on  the  Wright  Petition  for  over  a decade. 
But  a great  deal  of  work  remains  to  be 
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From  the  Editor 

by  Paul  Wright 

done  and  we  must  continue  our  efforts  to  en- 
sure that  the  FCC’s  order  is  implemented  and 
to  extend  it  to  intrastate  (in-state)  phone  calls. 
If  you  are  someone  who  reads  PLN  but  does 
not  subscribe,  please  take  the  time  to  make 
a donation.  If  you  can’t  afford  to  give,  ask 
friends  or  family  who  can  make  a donation  on 
your  behalf.  We  need  to  raise  at  least  160,000 
this  year  to  fond  our  part  of  the  Campaign 
for  Prison  Phone  Justice;  we  co-founded  the 
campaign  with  two  modest  grants  from  the 
Funding  Exchange  and  the  Proteus  Fund, 
plus  donations  from  our  supporters.  We  have 
built  considerable  momentum  and  need  your 
help  to  keep  it  going. 

This  is  also  a great  time  to  consider 
buying  books  from  PLN  either  for  yourself 
or  as  a gift.  PLN  subscriptions  make  great 
holiday  presents,  too.  Your  support  makes 
a real  difference! 

This  month’s  cover  story  on  the  impor- 
tance of  media  coverage  of  prisons  and  jails 
serves  to  remind  us  that  Prison  Legal  News 
is  the  only  publication  dedicated  exclusively 
to  reporting  on  criminal  justice-related  is- 
sues, and  that  95%  of  our  content  is  written 
by  current  or  former  prisoners.  When  I 
started  PLN  in  1990  there  were  at  least  50 
independent  prisoners’  rights  publications 
nationally.  Today  very  few  remain.  For  PLN 
to  continue  bringing  you  the  news  you  want, 
we  need  your  support  - which  includes  not 
only  donations  but  also  subscribing  and 
encouraging  others  to  subscribe. 


If  you  read  someone  else’s  copy  of  PLN, 
consider  getting  your  own  subscription.  The 
higher  our  subscription  numbers  the  lower 
our  per-issue  cost,  which  means  we  can 
keep  our  subscription  rates  low.  In  1990,  a 
one-year  subscription  to  10-page  issues  of 
PLN  was  $10  while  today,  23  years  later, 
an  annual  subscription  to  64-page  issues  of 
PLN  is  just  $30.  We  fight  to  keep  our  costs 
down,  but  postage  and  printing  expenses  are 
constantly  rising  and  we  also  have  to  pay  our 
writers.  If  you  believe  in  an  independent 
prison  media  then  you  need  to  help  sup- 
port it,  because  in  America  nothing  - and 
no  one  - is  free. 

I would  like  to  thank  our  readers  who 
send  us  copies  of  verdicts  and  settlements 
in  the  cases  they  win.  Please  do  not  mail 
us  pleadings  until  after  a case  has  been 
resolved  on  the  merits,  because  we  lack 
the  resources  to  return  them  or  to  provide 
assistance.  Let  us  know  when  you  win  or 
settle  cases  as  those  are  the  ones  most  useful 
to  our  readers. 

Also,  please  be  concise  when  contact- 
ing PLN  because  we  have  limited  staff  and 
receive  a huge  volume  of  mail.  Important 
things  like  address  changes  can  get  over- 
looked if  they  are  mentioned  in  passing  in 
a long,  rambling  letter. 

Everyone  at  PLN  and  the  Human 
Rights  Defense  Center  wishes  our  readers 
a happy  holiday  season  and  best  wishes  for 
a new  year  of  continued  struggle.  PI 
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Texas  Judges  Rarely  Disciplined,  Seldom  Publicly 

by  Matt  Clarke 


In  2009,  former  Harris  County, Texas 
state  district  judge  Woodrow  “Woody” 
Densen  was  caught  on  surveillance  video 
keying  a neighbor’s  car,  causing  significant 
damage.  The  video  received  widespread 
media  coverage.  He  pleaded  guilty  to  a 
misdemeanor  charge  of  criminal  mischief 
and  agreed  to  pay  a 11,500  fine  and  over 
16,000  in  restitution.  [See:  PLN,  June  2010, 
p.50;  Aug.  2009,  p.  1] . 

Six  months  later,  in  October  2010,  the 
State  Commission  on  Judicial  Conduct 
(SCJC)  imposed  disciplinary  sanctions 
on  Judge  Densen:  It  gave  him  a public 
warning. 

The  slap  on  the  wrist  that  Densen  re- 
ceived was  infinitely  more  discipline  than  the 
SCJC  meted  out  to  the  vast  majority  of  judges 
who  were  the  subject  of  complaints.  Less  than 
4%  of  the  1,192  complaints  against  judges 
received  by  the  SCJC  in  fiscal  year  (FY)  201 1 
resulted  in  any  disciplinary  action. 

For  example,  on  August  4, 2011,  PLN 
managing  editor  Alex  Friedmann  filed  a 
complaint  with  the  SCJC  against  Angelina 
County  Judge  Derek  C.  Flournoy,  related 
to  comments  made  by  Judge  Flournoy  in 
a criminal  case.  Following  a sentencing 
hearing,  Flournoy  was  quoted  in  a news 
report  as  saying  to  the  defendant,  Marco 
Sauceda,  “I  haven’t  heard  from  you  and  I 
have  no  idea  why  you  didn’t  speak  [at  the 
sentencing  hearing] . That  causes  me  some 
trouble.” 

According  to  Friedmann’s  complaint, 
“In  drawing  a negative  inference  from  Mr. 
Sauceda’s  decision  not  to  testify  or  speak, 
Judge  Flournoy  ran  afoul  of  over  four  de- 


cades of  Supreme  Court  jurisprudence  that 
prohibits  courts  from  penalizing  or  drawing 
negative  inferences  when  defendants  exer- 
cise their  Constitutional  right  not  to  speak 
or  testify.”  The  complaint  noted  that  the 
Supreme  Court  had  specifically  addressed 
this  issue  in  Mitchell  v.  United  States , 526 
U.S.  314, 330  (1999),  and  the  Texas  Court 
of  Appeals  had  acknowledged  that  defen- 
dants have  a right  to  remain  silent  during 
sentencing  hearings  in  Lucero  v.  State,  91 
S.W.3d  814, 816  (Tex.  App.  2002). 

Regardless,  the  SCJC  declined  to 
take  any  disciplinary  action  against  Judge 
Flournoy  - a typical  outcome  for  most 
complaints  filed  against  Texas  judges. 

“Nothing  ever  happens,  no  one  is  ever 
disciplined  and  there’s  no  accountability  back 
to  anyone  for  anything,”  said  Earl  Musick, 
president  of  the  Harris  County  Criminal 
Lawyers  Association.  “And  it’s  very  secretive 
if  anything  ever  does  happen.” 

“Our  judicial  conduct  commission  has 
operated  as  a kind  of  black  box,”  added  An- 


drew Wheat,  research  director  for  Texans 
for  Public  Justice.  “All  but  the  worst  punish- 
ments of  judges  for  all  but  the  worst  abuses 
are  kept  secret  from  the  public,”  he  said. 

Musick  and  Wheat  are  correct.  Of  the 
31  SCJC  complaints  resulting  in  disciplin- 
ary action  in  FA  2012,  most  - 24  - were 
“private,”  leaving  few  traces  in  the  public 
record  regarding  details  of  the  underlying 
allegations.  Not  even  the  names  of  the 
judges  who  received  private  sanctions  were 
disclosed  by  the  Commission. 

In  FY  2013  the  SCJC  imposed  dis- 
cipline on  24  judges.  Only  one  was  public 
- a warning  issued  against  Aransas  County 
Judge  William  Adams  on  September  4, 
2012.  Adams,  who  also  received  a one-year 
paid  suspension  by  the  Texas  Supreme 
Court,  was  videotaped  viciously  beating  his 
then-teenage  daughter  with  a belt  in  2004. 
The  SCJC  found  that  the  video  “cast  reason- 
able doubt  on  his  capacity  to  act  impartially 
as  a judge.”  Adams  remains  on  the  bench. 

One  recent  private  sanction  was 
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Texas  Judges  (cont.) 


imposed  by  the  SCJC  on  September  23, 
2013  against  a judge  who  touched  a female 
employee  “and/or  made  comments  to  her 
that  he  knew,  or  should  have  known,  she 
would  find  offensive.”  Further,  the  judge 
“ultimately  entered  a plea  of  nolo  contendere 
to  criminal  charges  that  were  filed  against 
him.”  In  spite  of  the  serious  nature  of  the 
misconduct  and  the  fding  of  criminal 
charges,  the  judge,  who  received  a private 
reprimand,  was  not  identified. 

The  SCJC  has  claimed  that  criticism 
of  the  Commission’s  secrecy  when  impos- 
ing private  sanctions  is  unfair  because  its 
mission  is  to  protect  the  public,  not  to 
discipline  judges  - although  those  objec- 
tives are  not  necessarily  mutually  exclusive. 
SCJC  officials  also  cited  confidentiality 
provisions  in  the  Texas  Constitution  and 
state  statutes. 

“We  don’t  see  it  as  our  role  to  remove 
judges  or  to  publicly  discipline  judges  in  the 
situations  where  it’s  not  really  warranted,” 
said  SCJC  chairman  Tom  Cunningham. 
“On  the  other  hand,  I think  our  record 
bears  out  that  we  are  not  here  to  protect 
judges.” 

Cunningham  noted  that  the  SCJC 
does  not  review  judicial  rulings,  which  is 
the  job  of  the  appellate  courts.  The  Com- 
mission also  does  not  act  on  complaints  that 
are  political  in  nature  or  filed  for  political 
purposes.  Finally,  it  believes  that  since 
the  person  filing  a complaint  can  remain 
anonymous, baseless  allegations  should  not 
be  part  of  the  public  record. 

Critics  counter  that  the  lack  of  trans- 
parency at  the  SCJC  is  contrary  to  the 
public  and  open  nature  of  the  court  system. 
It  also  allows  repeat  judicial  offenders  to 
escape  scrutiny  if  individual  complaints  are 
kept  secret,  and  makes  it  difficult  to  deter- 
mine why  some  judges  are  disciplined  more 
severely  than  others  and  whether  the  SCJC 
is  imposing  discipline  consistently. 

“We’ve  got  the  very  best  judiciary  in 
the  nation,”  Musick  said,  with  no  small 
measure  of  sarcasm.  “They  don’t  ever  do 
anything  wrong.” 

Justices  of  the  peace  tend  to  receive  a 
disproportionate  percentage  of  complaints. 
Of  course  there  are  more  justices  of  the 
peace  than  any  other  type  of  judge  inTexas, 
and  the  fact  that  they  are  not  required  to 
have  a law  degree  leads  to  many  errors. 


“There  are  almost  4,000 judges  inTexas, 
half  of  which  are  not  attorneys,”  according 
to  SCJC  executive  director  Seana  Willing. 
“So,  we  have  some  education  limitations 
that  we  try  to  address.” 

Willing  claims  that  most  of  the  SCJC 
complaints  that  are  sustained  relate  to 
clerical  issues,  such  as  not  using  the  most 
recently  updated  legal  forms.  In  such  cases, 
she  argues  that  providing  additional  edu- 
cation and  mentoring,  rather  than  public 
humiliation,  appropriately  corrects  the 
problem. 

“We’ve  done  our  job,  by  protecting  the 
public,”  Willing  said.  “The  fact  that  it  was 
done  privately  does  not  harm  the  public.” 

“It’s  a rare  thing  to  come  across  a bad 
judge  or  a judge  who  is  acting  in  bad  faith 
or  criminally,”  she  added.  “But  those  are 
cases  that  find  their  way  to  us  and  we  ad- 
dress them.” 

Of  course  Willing’s  assertions  are 
impossible  to  confirm  due  to  the  secret 
nature  of  the  private  sanctions  imposed  by 
the  SCJC,  which  don’t  even  mention  the 
judges’  names. 

“The  public  wants  to  know  about  its 
servants,  its  judges,  its  leaders,  its  legislators 
- and  they’re  entitled  to  know,”  Cun- 
ningham acknowledged.  “The  question  is 
‘what  is  the  proper  balance  to  maintain  the 
integrity  of  the  judicial  system?”’ 

Perhaps  the  question  should  be,  “how 
can  the  integrity  of  the  judicial  system  be 
maintained  by  covering  up  the  incompe- 
tence, corruption  or  lack  of  education  of 
judicial  officials?”  Doesn’t  the  public  have 
a right  to  know  whether  elected  judges  are 
performing  their  duties  competently  - and 
ethically  - while  in  office? 

The  SCJC  apparently  doesn’t  think  so; 
Willing  told  state  senators  in  February  2013 
that  the  SCJC  intended  to  oppose  a pro- 
posed bill  that  would  make  public  some  of 
the  Commission’s  confidential  documents 
and  meetings.  Thus,  it  appears  that  the 
SCJC  is  more  interested  in  hiding  private 
disciplinary  sanctions  against  judges  under 
the  guise  of  “maintaining  the  integrity  of 
the  judiciary,”  rather  than  publicly  disclos- 
ing complaints  concerning  incompetent, 
unethical  or  corrupt  judges. 

The  legislation,  Senate  Bill  209,  was 
passed  by  the  Texas  legislature  and  signed 
into  law  on  June  14,  2013.  Although  it 
requires  the  SCJC  to  hold  an  annual  pub- 
lic meeting,  to  provide  certain  records  to 
the  Sunset  Advisory  Commission  and  to 


explain  “in  plain,  easily  understandable 
language,  each  reason  the  conduct  alleged 
in  the  complaint  did  not  constitute  judi- 
cial misconduct”  for  complaints  that  are 
dismissed,  the  SCJC  can  still  issue  private 
sanctions  and  withhold  details  concerning 
such  disciplinary  actions  from  the  public. 

“If  you  have  judges  who  are  not  pub- 
licly sanctioned  but  are  sanctioned  in  closed 
meetings  it  doesn’t  give  the  public  the  abil- 
ity to  evaluate  whether  those  judges  are 
doing  a good  job, ’’noted  state  Rep.  Rafael 
Anchia. 

Further,  even  if  the  SCJC  decides  to 
publicly  discipline  a judge,  that  decision  can 
be  overturned.  Consider  the  case  of  Texas 
Court  of  Criminal  Appeals  Presiding  Judge 
Sharon  “Killer”  Keller,  whose  September 
2007  decision  to  promptly  close  the  court 
before  a late  death  penalty  appeal  was 
filed,  resulting  in  the  execution  of  Michael 
Richard,  led  to  a firestorm  of  criticism  and 
numerous  judicial  complaints.  The  SCJC 
issued  a public  warning  to  Keller  on  July  16, 
2010,  finding  that  her  conduct  was  “clearly 
inconsistent  with  the  proper  performance 
of  her  duties  as  a judge  of  the  Court  of 
Criminal  Appeals.”  [See:  PLN,  Sept.  2010, 
p.20;  Aug.  2009,  p.34] . 

However,  a special  court  of  review  dis- 
missed the  SCJC’s  public  warning  against 
Keller  in  October  2010,  finding  the  Com- 
mission was  not  allowed  to  impose  that  type 
of  disciplinary  sanction. 

“So  much  for  the  public’s  confidence 
in  the  integrity  of  the  judicial  system,”  Jim 
Harrington,  an  attorney  with  the  Texas 
Civil  Rights  Project,  stated  at  the  time.  “It 
says  that  judges  protect  their  own.” 

In  an  unrelated  matter,  on  August 
13,  2013,  Keller  agreed  to  pay  125,000  to 
settle  a $100,000  fine  for  an  ethics  viola- 
tion after  the  Texas  Ethics  Commission 
found  she  had  failed  to  disclose  all  of  her 
personal  finances.  She  was  not  disciplined 
by  the  SCJC  in  connection  with  the  ethics 
violation. 

“I  represent  lawyers,  doctors,  teachers 
[before  other  occupational  boards],  and 
it’s  all  public,”  said  Musick.  “But  with  the 
judicial  conduct  commission,  the  process  is 
too  protected.  The  public  has  no  faith  in  the 
system  anymore.”  PI 

Sources:  Houston  Chronicle,  www.keranews. 
org,  www.statesman.com,  Associated  Press, 
SCJC  complaint  concerning  Judge  Derek  C. 
Flournoy 
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Habeas  Hints: 

Staring  Down  the  Two-Headed  Monster:  Richter-Pinholster 

by  Kent  Russell 


This  column  provides  “habeas  hints"  to  prisoners 
who  are  considering  or  handling  habeas  corpus 
petitions  as  their  own  attorneys  (“in  pro  per"). 
The focus  of the  column  is  on  the  Antiterrorism 
and  Effective  Death  Penalty  Act  (AEDPA), 
the  federal  habeas  corpus  law  which  now  gov- 
erns habeas  corpus  practice  in  courts  throughout 
the  United  States. 

Part  One  of  Two 

Harrington  v.  Richter ; 

131  S.Ct.  770(2011) 

Cullen  v.  Pinholster, 

131  S.Ct.  1388  (2011) 

In  Richter  and  Pinholster,  the  U.S. 
Supreme  Court  (SCOTUS)  dealt  body 
blows  to  the  already  slim  chances  for  relief 
on  federal  habeas  corpus  by  making  inef- 
fective assistance  of  counsel  (IAC)  claims 
even  harder  to  win  than  they  were  before 
{Richter),  and  by  all  but  eliminating  federal 
evidentiary  hearings  as  an  aid  to  satisfy  AE- 
DPA’s  requirement  that  a petitioner  show 
the  state  court’s  denial  of  habeas  corpus 
relief  was  “unreasonable”  ( Pinholster ).  Be- 
cause evidentiary  hearings  in  federal  court 
traditionally  have  been  the  gateway  to  relief 
on  habeas  corpus,  and  because  IAC  claims 
- which  by  definition  bring  something 
new  to  the  table  that  wasn’t  considered  at 
trial  - have  until  now  been  the  staple  of  ha- 
beas litigation,  the  decisions  in  Richter  and 
Pinholster  represent  a two-headed  monster 
which  habeas  petitioners  will  often  have  to 
face  and  stare  down. 


In  this  two-part  column,  I discuss  these 
important  cases  and  suggest  some  habeas 
hints  for  how  to  make  the  best  of  them.  In 
Part  One  we  focus  on  Richter,  and  in  Part 
Two  (to  be  published  in  the  following  issue 
of  PLN)  we  will  zero  in  on  Pinholster. 

Richter  involved  a robbery-murder 
amid  murky  facts  as  to  how  the  shooting 
went  down.  A victim  who  was  shot  but  sur- 
vived (Johnson)  told  police  that  Richter’s 
accomplice  had  shot  him  in  the  bedroom; 
that  he  found  the  other  victim  shot  to 
death  on  a living  room  couch;  and  that 
Johnson’s  safe,  a pistol  and  cash  were  miss- 
ing.  Johnson’s  account  was  corroborated 
by  spent  shell  casings  and  blood  evidence 
found  at  the  scene,  as  well  as  by  a search  of 
Richter’s  home,  which  turned  up  the  miss- 
ing safe  and  ammunition  matching  crime 
scene  evidence. 

Richter  initially  lied  about  not  being 
at  the  scene,  but  then  admitted  that  he’d 
not  only  been  there  but  had  disposed  of 
guns  belonging  to  Johnson  and  Richter’s 
co-defendant.  At  trial,  with  the  prosecu- 
tion having  planned  its  case  against  Richter 
based  on  Johnson’s  account,  Richter’s 
defense  attorney  gave  an  opening  state- 
ment in  which  he  claimed  self-defense. 
Taken  by  surprise,  the  prosecution  hurriedly 
obtained  expert  testimony  from  a blood 
expert,  whose  findings  undercut  Richter’s 
self-defense  claim.  Meanwhile,  Richter’s 
defense  counsel  called  Richter  and  several 
lay  witnesses  and  cross-examined  the  state’s 
expert,  but  did  not  call  a blood  expert  for 


the  defense.  Richter  was  convicted  and 
sentenced  to  life  without  parole,  and  lost 
on  direct  appeal. 

Represented  on  habeas  corpus  by  new 
counsel,  Richter  sought  relief  from  the 
California  Supreme  Court,  claiming  that 
his  trial  lawyer  had  been  ineffective  in  fail- 
ing to  present  expert  testimony  regarding 
the  blood  evidence.  His  claim  was  sup- 
ported by  declarations  from  new  experts 
who  had  been  retained  by  habeas  counsel. 
The  California  Supreme  Court  denied  the 
habeas  petition  as  it  usually  does:  in  a one- 
sentence,  summary  order. 

Richter  then  filed  a federal  habeas  cor- 
pus petition  re-alleging  his  IAC  claim.  The 
U.S.  District  Court  denied  the  petition,  but 
a divided  Ninth  Circuit  reversed  en  banc, 
holding  that  the  California  court’s  denial 
of  the  IAC  claim  constituted  an  unreason- 
able application  of  the  Strickland  standard, 
which  supports  habeas  relief  where  the 
petitioner  has  shown  deficient  performance 
by  counsel  and  prejudice. 

The  U.S.  Supreme  Court  granted 
review  on  certiorari  and,  in  a unanimous 
decision,  reversed  the  Ninth  Circuit’s  grant 
of  habeas  relief. 

The  first  issue  SCOTUS  addressed  was 
whether  a state  court’s  summary  dismissal 
of  a habeas  petition  - i.e.,  a one-sentence 
denial  without  a statement  of  reasons  - is 
nevertheless  an  “adjudication  on  the  merits” 
which  therefore  is  entitled  to  deference  un- 
der AEDPA.  SCOTUS  not  only  found  that 
it  was,  but  that  the  absence  of  reasons  for 


Webster's  Spanish/ 
English  Dictionary 

It's  a quick  and  easy  language 
reference  for  avid  readers. 
Provides  English  and  Spanish 
abbreviations  with  a clear  and 
easy-to-read  typeface.  Contains 
valuable  pronunciation  tables  and 
guides.  194  pages.  Published  by 
Kappa  Books,  2011 
edition.  $5.99  ea. 

(or  13  Forever  stamps) 
FREE  SHIPPING 
U.S.  Territories. 


Reading  Glasses  with  Metal  Frame: 

Full-size  lens,  spring  template,  soft-coated  nose 
pads  for  better  fit  and  comfort,  full  frame.  Use:  Good 
for  everyday  use.  Material:  Steel  frame  & templated 
and  glass  lens.  Unisex.  Color:  Gold-finish  frame 
/ Black  temple  covers.  Length:  2.1/8”  each  lens. 
Width:  1 .5/1 6”  each  lens.  — n 

Magnifications  available:  ' *5 

1 .Ox,  1.25x,  1.5x,  1.75x,  2. Ox,  / 

2.25x,  2.5x,  2.75x,  3.0x,  3.25x,  3.5x, 


3.75x,  4.0x.  $7.95  for  3 pairs  assorted  (or  17  Forever 


Fop  complete  BROCHURE 
send  2 forever  stamps  or 
get  it  free  with  order 


stamps). 

FREE  SHIPPING 
U.S.  Territories. 


ORDER  TO:  MARA  WORLDWIDE,  11 5 W.  CALIFORNIA  BLVD.  STE.  424-P,  PASADENA,  CA  91 105 


EXECUTIVE  CLEMENCY 


For  Info.  On  Sentence  Reduction  through 
Executive  Clemency: 


NATIONAL  CLEMENCY  PROJECT 


3907  N.  Federal  Highway,  #151 
Pompano  Beach,  FL  33064 
954-271-2304 

(35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


November  2013 


12 


Prison  Legal  News 


the  decision  was  a burden  the  petitioner  had 
to  bear  by  1)  addressing  all  the  arguments 
or  theories  that  “could  have  supported  the 
state  court’s  decision,”  and  then  2)  showing 
that  each  hypothetical  argument  was  so  bo- 
gus that  no  fair-minded  judge  co\AA  possibly 
have  found  it  consistent  with  established 
U.S.  Supreme  Court  authority. 

Hard  as  this  standard  is  to  meet,  SCO- 
TUS  made  it  even  more  difficult  to  satisfy  in 
the  context  of  IAC  claims.  Pursuant  to  the 
prevailing  Strickland  standard,  a petitioner 
must  show  both  deficient  performance 
(“incompetence  under  prevailing  profes- 
sional norms”)  and  prejudice  (“a  reasonable 
probability  that,  but  for  counsel’s  errors, 
the  result  would  have  been  different”);  the 
petitioner  also  has  the  burden  of  establish- 
ing both  of  these  elements  by  evidence 
sufficient  to  shake  the  court’s  presumed 
confidence  in  counsel’s  performance  and 
in  the  jury’s  verdict. 

Obviously,  satisfying  this  standard  is 
no  day  at  the  beach.  Yet  this  is  just  half  the 
battle  on  federal  habeas  corpus,  because  the 
deference  due  under  Strickland  is  doubled 
down  by  the  deference  due  to  state  court 
denials  under  AEDPA.  Thus,  to  overcome 


a denial  of  an  IAC  claim  by  a state  court, 
a habeas  petitioner  must  not  only  convince 
the  federal  judge  that  he  or  she  would 
personally  find  both  deficient  performance 
and  prejudice,  but  also  show  that  no  “fair- 
minded”  judge  could  disagree  with  either 
of  those  findings! 

Applying  this  enormous  burden  to 
the  facts  in  Richter , SCOTUS:  1)  nixed 
deficient  performance  because  trial  coun- 
sel’s assumption  that  the  defense  wouldn’t 
need  forensic  testimony  was  a “reasonable 
miscalculation,”  and  because  “it  was  at  least 
arguable  that  a reasonable  attorney  could 
decide  to  forgo  inquiry  into  the  blood  evi- 
dence in  the  circumstances  here”;  and  2) 
found  prejudice  lacking  either  because  the 
expert  evidence  tendered  by  habeas  counsel 
did  not  obliterate  the  conclusions  reached 
by  the  prosecution’s  experts,  and/or  because 
there  was  so  much  circumstantial  evidence 
of  guilt  that  it  “eclipsed”  whatever  habeas 
counsel  had  produced  which  pointed  to  the 
defendant’s  innocence. 

Habeas  Hints 

• One  thing  that  is  perfectly  clear  from 
both  Richter  and  Pmholster  is  that  the  state 


proceedings  on  habeas  corpus  are  now  the 
“main  event”-  so  much  so  that  a petitioner 
who  fails  to  make  a sufficient  habeas  record 
in  state  court  is  going  to  be  toast  when  he 
or  she  gets  to  federal  court.  Therefore,  start 
early  and  do  everything  you  possibly  can 
to  make  the  best  possible  record  in  state 
court  - including  requesting  an  eviden- 
tiary hearing  at  every  stage  and  providing 
detailed  declarations  from  key  witnesses 
and  experts  - and  be  prepared  to  live  and 
die  with  the  state  record  when  it  comes  to 
federal  habeas  corpus. 

• Because  relief  on  federal  habeas  cor- 
pus is  now  almost  totally  dependent  on  the 
state  court’s  habeas  record,  if  you  are  bring- 
ing a claim  based  on  ineffective  assistance 
of  counsel  - which  necessarily  depends  on 
evidence  that  trial  counsel  did  not  pres- 
ent - be  prepared  to  expend  a substantial 
share  of  your  available  financial  resources  on 
state  habeas  in  general  and  the  state  habeas 
investigation  in  particular.  Start  by  finding 
an  experienced  habeas  corpus  lawyer  who 
is  licensed  to  practice  in  the  state  where 
you  were  convicted  and  is  familiar  with 
whatever  state  procedures  exist  for  filing  a 
state  habeas  corpus  petition  and  supporting 
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Habeas  Hints  (cont.) 


it  with  evidence  from  the  existing  record  as 
well  as  new  declarations  from  lay  and  expert 
witnesses  whose  testimony  can  support  the 
facts  alleged  in  the  petition.  Be  prepared  to 
pay  that  attorney  adequately  to  supervise  an 
investigation  into  the  facts  supporting  your 
claims  and  to  competently  present  those 
facts  to  the  state’s  highest  court  before  you 
proceed  to  federal  court  with  competent 
federal  counsel. 

• Where  money  for  attorneys’  fees  is 
available  but  limited,  it’s  usually  best  for 
your  family  or  supporters  to  save  what  they 
have  and  use  it  to  retain  private  counsel 
on  habeas  corpus  after  you’ve  used  up 
your  right  to  court-appointed  counsel  on 
your  first  (direct)  appeal.  However,  where 
there’s  no  money  for  a private  lawyer  and 
you  are  in  a state  which  (like  California) 
does  not  provide  court-appointed  counsel 
for  habeas  corpus  following  a direct  appeal, 
urge  your  appointed  attorney  on  appeal 
to  carefully  investigate  the  possibility  of 
filing  a “companion”  habeas  corpus  peti- 
tion along  with  the  direct  appeal.  If  the 
appointed  lawyer  arbitrarily  refuses  to  do 
anything  for  you  on  habeas  corpus,  con- 
sider sending  him  or  her  a letter  which:  a) 
summarizes  the  law  and  facts  in  support 
of  what  you  believe  to  be  your  strongest 
habeas  claims;  b)  states  that  neither  you 
nor  your  family  has  any  funds  to  pay  for  an 
independent  habeas  corpus  investigation; 
and  c)  reminds  your  lawyer  that,  pursu- 
ant to  Martinez  v.  Ryan,  132  S.Ct.  1309 


(2012),  you  have  a constitutional  right  to 
effective  assistance  of  counsel  on  what 
amounts  to  your  first  and  only  chance  to 
file  a state  habeas  corpus  petition  based  on 
evidence  that  was  not  in  the  trial  record. 
If  the  attorney  ignores  your  letter,  use  that 
in  federal  court  as  “cause”  for  excusing  any 
state  procedural  default  that  may  occur 
between  then  and  the  time  you  file  your 
federal  habeas  corpus  petition. 

• Because  Richter  was  a unanimous 
opinion,  there’s  little  hope  that  it  will  be 
overruled  or  undermined  at  any  time  in 
the  foreseeable  future.  However,  in  most 
instances  Richter  can  be  distinguished  on 
the  facts.  For  example,  in  Richter  there  were 
several  issues  besides  serology  (blood)  on 
which  expert  testimony  could  have  been 
used,  and  testimony  by  the  prosecution’s 
blood  expert  was  not  the  sole  basis  for  the 
defendant’s  conviction.  That  situation  in- 
vites more  leeway  for  tactical  decisions  by 
defense  counsel  than  a case  in  which  testi- 
mony by  a single  expert  is  critical.  Compare, 
for  example,  a gang  case  in  which  a single 
gang  expert’s  testimony  is  crucial  to  both 
the  validity  of  enhanced  charges  and  an  en- 
hanced sentence.  I would  argue  that  in  the 
latter  situation,  unlike  in  Richter,  the  need 
to  call  a specific  expert  for  the  defense  is  so 
essential  that  failing  to  do  so  is  necessar- 
ily deficient  performance.  Similarly,  when 
arguing  prejudice  on  an  IAC  claim  where 
the  Attorney  General  invokes  Richter,  point 
out  that  Richter’s  credibility  was  completely 
shot  when  he  at  first  denied  any  involve- 
ment in  the  crime  and  then  changed  his 
story  to  self-defense  after  damning  inculpa- 


tory evidence  was  found  at  his  home,  and 
argue  that  the  evidence  pointing  to  guilt 
in  your  own  case  was  far  less  overwhelm- 
ing. See,  e.g.,  Showers  v.  Beard,  635  F.3d 
625,630-34  (3dCir.  2011)  (distinguishing 
Richter s facts  as  being  “radically  different” 
from  those  at  bar). 

• Richters  holding  that  the  state  court 
denial  can  be  based  on  any  reasonable  argu- 
ment that  an  Attorney  General  or  judge  can 
come  up  with  at  the  federal  level  only  ap- 
plies when  the  state  court  gives  no  reasons 
for  its  denial.  Where  specific  reasons  for 
the  denial  are  provided  - as  more  typically 
occurs  in  the  lower  courts  than  in  the  state’s 
highest  court  - a federal  court  is  not  free  to 
supply  its  own  rationale  for  the  denial.  Nev- 
ertheless,beware  of  going  through  the  lower 
state  courts  when  the  petition  is  pushing  the 
one-year-from-finality  deadline  under  the 
AEDPA’s  statute  of  limitations,  as  a state 
untimeliness  ruling,  no  matter  how  poorly 
supported  by  state  precedent,  is  an  absolute 
bar  to  federal  habeas  corpus. 

• Although  SCOTUS  went  out  of  its 
way  in  Richter  and  Pinholster  to  find  “strate- 
gic”bases  for  defense  counsel’s  failures, both 
decisions  relied  on  specific  support  in  the 
record  for  counsel’s  “tactics.”  Hence,  Richter 
and  Pinholster  notwithstanding,  the  federal 
court  is  not  free  to  pull  alleged  so-called 
“strategic”  or  “tactical”  decisions  by  defense 
counsel  out  of  thin  air. 

• While  holding  that  a summary  de- 
nial of  habeas  corpus  relief  by  a state  court 
qualifies  as  a decision  on  the  merits  which 
is  entitled  to  deference  under  AEDPA, 
Richter  mentions  nothing  about  possible 
defects  in  state  court  procedures  that  may 
have,  preceded  the  summary  denial.  Specifi- 
cally, Richter  does  not  consider  or  address 
whether  the  state  court  denial  in  a particular 
case  may  have  amounted  to  an  unreasonable 
determination  of  the  facts  [see  AEDPA,  28 
U.S.C.  § 2254(d)(2)].  I’ll  have  more  to  say 
about  this  in  Part  Two  of  this  column,  which 
will  run  in  the  next  issue  of  PLN.m 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains  state 
and  federal  habeas  corpus  under  AEDPA. 
For  the  cost  of  the  latest  edition,  check  Kent’s 
website  — www.  russellhabeas.  com  — which  also 
contains  an  optional  order  form.  Or  contact 
Kent  directly  at  3169  Washington  Street, 
San  Francisco,  CA  94115  (415)  563-8640, 
e-mail:  kentrussell@sbcglobal.  net. 
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The  Real  Costs  of  Incarceration  in  the  United  States 


IT  HAS  LONG  BEEN  AN  OPEN  SECRET  THAT 
government  officials  go  out  of  their  way  to 
hide  from  public  view  the  true  costs  of  the 
many,  many  different  aspects  of  America’s 
top-heavy  and  constantly  growing  law  en- 
forcement system;  and  in  no  area  are  those 
efforts  more  devious  than  when  it  comes 
to  hiding  the  true  costs  of  incarcerating 
nearly  1.6  million  people  in  America’s 
state  and  federal  prisons.  One  famous  and 
outspoken  critic  of  America’s  propensity  to 
incarcerate  as  many  people  as  possible  once 
described  the  compelling  rationale  behind 
those  secrecy  efforts  by  writing: 

“Did  you  really  think  that  we  want 
those  laws  to  be  observed?  ...There’s  no  way 
to  rule  innocent  men.  The  only  power  any 
government  has  is  the  power  to  crack  down 
on  criminals.  Well,  when  there  aren’t  enough 
criminals  one  makes  them.  One  declares  so 
many  things  to  be  a crime  that  it  becomes 
impossible  for  men  to  live  without  breaking 
laws.  Who  wants  a nation  of  law-abiding 
citizens?  What’s  there  in  that  for  anyone? 
But  just  pass  the  kind  oflaws  that  can  neither 
be  observed  nor  enforced  nor  objectively 


interpreted  - and  you  create  a nation  of  law- 
breakers - and  then  you  cash  in  on  the  guilt. 
Now  that’s  the  system,  ...  that’s  the  game, 
and  once  you  understand  it,  you’ll  be  much 
easier  to  deal  with.”  [From  Atlas  Shrugged , 
by  Ayn  Rand,  Penguin  Books  USA,  35th 
Anniversary  Edition,  1992,  page  411]. 

Against  that  background,  we  note  that 
each  year  the  federal  Bureau  of  Prisons 
(BOP)  dutifully  publishes  an  “Annual 
Determination  of  Average  Cost  of  Incarcer- 
ation,’’and  its  most  recent  notice  published 
on  March  18,2013  stated  that  the  average 
cost  of  incarceration  for  federal  prisoners  in 
fiscal  year  2011  was  $28,893.40. 

A recent  article  in  The  New  York  Times 
has  raised  legitimate  questions  about  the 
validity  of  such  estimates  of  the  true  costs 
of  incarceration  in  America.  On  August 
23,  2013,  the  Times  published  an  article 
which  reported  that  the  Independent  Bud- 
get Office  of  New  York  City  had  released 
a study  which  concluded  that  the  city’s 
annual  cost  per  prisoner  was  $167,731. 
[See:  “City’s  Annual  Cost  Per  Inmate  Is 
$168,000,  Study  Finds,” by  Marc  Santora, 


The  New  York  Times,  August  23, 2013]. 

While  New  York  City’s  average  cost 
of  almost  $168,000  may  not  be  a totally 
appropriate  comparison  to  the  BOP’s  esti- 
mates, it  is  a firm  indicator  that  something 
is  seriously  amiss  with  the  BOP’s  palaver. 

We’ll  get  to  why  there  is  such  a huge 
discrepancy  between  the  BOP’s  figures  and 
New  York  City’s  figures  in  a bit,  but  we  ask 
our  readers  first  to  contemplate  the  follow- 
ing questions: 

“If  we  assume  for  the  moment  that 
New  York  City’s  estimated  cost  of  $168,000 
per  prisoner  is  a truer  and  more  accurate 
estimate  of  the  real  costs  of  our  criminal 
justice  system;  and  if  we  applied  that  figure 
to  the  nation’s  1.6  million  state  and  federal 
prisoners,  would  anyone  (other  than  the 
powerful  and  deeply  entrenched  prison 
industrial  complex)  oppose  starting  afresh 
and  considering  whether  there  are  cheaper 
and  more  effective  alternatives  to  America’s 
system  of  mass  incarceration  than  spending 
$268,800,000,000  (i.e,  $168,000  times  1.6 
million  prisoners)  annually?  For  example,  if 
we  simply  shortened  prison  sentences  for 


Stamps  for  CASH! 


Great  Goods  will  buy  your  stamps! 


70% 

65% 

60% 


of  Face  Value:  Complete  books  or  sheets  of 
Forever  Stamps 

of  Face  Value:  Complete  books,  sheets,  or 
rolls  of  45 -cent  stamps 

of  Face  Value:  Complete  books  or  sheets  of 
high  denomination  stamps  above  45-cent 


Payment  sent  within  24  hours  of  receipt. 


WE  will  send  your  funds  as  a money  order,  electronic  payment  to  anywhere  you  designate.  Great 
Goods  can  also  send  payment  to  an  approved  package  vendor.  Please  provide  complete  name  and 
address  of  where  to  send  your  funds.  Also  include  any  required  forms  or  special  instructions. 


Minimum  money  order  of  $20.  • No  quantity  of  stamps  too  big.  • No  taped  or  stapled  stamps.  • Used,  damaged,  torn 
stamps  not  accepted  and  cannot  be  returned.  • Stamps  must  be  on  original  postal  backing.  • Only  new  stamps  accepted. 

• No  singles  or  partials  will  be  accepted  and  they  cannot  be  returned. 

Great  Goods 

PO  Box  399,  West  Chesterfield  NH  03466 

www.greatgoods.org  STAMPS  © USPS.  ALL  RIGHTS  RESERVED. 


Prison  Legal  News 


15 


November  2013 


Real  Costs  of  Incarceration  (cont.) 


non-violent  crimes  and  instead  paid  for 
college  or  trade  school  education  at  a frac- 
tion of  the  cost,  would  that  not  be  a more 
effective  use  of  limited  taxpayer  funds?” 

While  a detailed  analysis  of  the  BOP’s 
cost  estimate  of  $28,893.40  per  prisoner 
would  take  far  more  space  than  we  have 
available,  we  start  by  noting  that  Congress 
funds  the  BOP’s  operations  through  two 
separate  accounts:  Salaries  and  Expenses 
(S&E)  and  Buildings  and  Facilities  (B&F), 
and  that  the  $28,893.40  figure  does  not 
include  the  capital  costs  of  building  new 
prisons  for  the  ever  expanding  BOP  - and 
that  cost  is  huge.  [See:  “The  Federal  Prison 
Population  Buildup:  Overview,  Policy 
Changes,  Issues,  and  Options,”  by  Nathan 
James,  Congressional  Research  Service, Jan- 
uary 22,2013,  p.10.  See  also:  “The  Growth 
& Increasing  Cost  of  the  Federal  Prison 
System:  Drivers  and  Potential  Solutions,” 
by  Nancy  Fa  Vigne  and  Julie  Samuels, 
Urban  Institute,  December  2012]. 

In  addition,  the  Vera  Institute  of 
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Justice  has  long  argued  that  the  standard 
reports  of  the  “average  costs  of  incarcera- 
tion” are  woefully  deficient  because  they  fail 
to  report  numerous  expenditures  such  as 
underfunded  pension  and  health  care  con- 
tributions for  corrections  employees  - and 
that  cost  is  also  huge.  [See:  “The  Price  of 
Prisons:  What  Incarceration  Costs  Taxpay- 
ers,” Vera  Institute  of  Justice,  January  2012 
(as  updated  through  July  20, 2012)]. 

Beyond  those  two  very  obvious  omis- 
sions, there  are  numerous  additional 
related  costs  that  should  be  factored  in 
when  computing  the  real  cost  of  incarcerat- 
ing prisoners.  For  example,  there  are  more 
than  18,000  law  enforcement  agencies  in  the 
United  States  which  are  authorized  to  in- 
vestigate crime  and  make  arrests.  Certainly, 
the  budgets  of  those  agencies  are  part  of  the 
costs  of  incarcerating  America’s  1.6  million 
state  and  federal  prisoners  - and  some  of 
those  budgets  are  huge. 

If  we  just  added  the  $28  billion  budget 
for  the  Department  of  Justice  (which  in- 
cludes the  budgets  for  agencies  such  as  the 
DEA  and  the  FBI),  and  divided  that  figure 
by  the  federal  prison  population  of 218,952, 
that  would  add  more  than  $127,000  to  the 
annual  cost  of  incarcerating  each  federal 
prisoner  - and  that’s  without  counting  the 
budgets  of  dozens  of  other  federal  law 
enforcement  agencies  and  bureaus  that  are 
not  part  of  the  DOJ,  such  as  the  U.S.  Postal 
Inspection  Service  and  all  of  the  immigra- 
tion and  customs  enforcement  components 
of  the  Department  of  Homeland  Security. 

Some  other  obvious  omissions  from  the 
BOP’s  cost  figure  are:  a)  the  cost  of  the  federal 


judicial  system,  whose  latest  annual  budget 
was  $6.97  billion;  and,  while  not  all  of  that 
budget  is  spent  on  criminal  cases,  a significant 
and  growing  percentage  is;  b)  the  costs  of  the 
country’s  Federal  Public  Defender  offices  and 
of  the  payment  of  attorneys’  fees  under  the 
Criminal  Justice  Act  and  similar  programs; 
and  c)  the  costs  of  supervising  the  4,814,200 
adults  who  are  serving  some  form  of  com- 
munity supervision  such  as  probation,  parole 
or  supervised  release  - many  for  the  rest  of 
their  lives.  [See:  “Probation  and  Parole  in  the 
United  States, 2011, ”by  FauraM.Maruschak 
and  Erika  Parks,  Bureau  of  Justice  Statistics, 
November  2012]. 

Add  up  all  those  items  and  it  is  clear 
that  the  BOP’s  estimate  of  $28,893.40  per 
prisoner  is  palpably  incomplete  - if  not 
deliberately  deceptive.  And,  while  we  would 
be  the  first  to  admit  that  our  own  analysis  is, 
of  necessity,  too  brief  and  too  incomplete  to 
give  concrete  alternative  costs  per  prisoner, 
we  guarantee  that  the  real  average  costs  of 
incarcerating  prisoners  in  the  United  States 
is  significantly  in  excess  of  the  BOP’s  fic- 
tional estimate  of  $28,893.40. 

The  American  taxpayer  should  begin 
demanding  significant  changes  in  the 
bloated,  ineffective  and  very  costly  system 
of  mass  incarceration  that  still  prevails  in 
America.  PI 

This  article  was first  published,  in  the  September 
9,  2013  issue  o/'Punch  & Jurists,  a weekly 
newsletter  that  covers  the  latest  developments 
m the  field  of  federal  criminal  law  (www. 
fedcrimlaw.com).  It  is  reprinted  with  permis- 
sion, with  minor  revisions. 
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Attorney  Fees  Not  Exempt  from  Disclosure 
Under  California  Public  Records  Act 


The  California  Court  of  Appeal  held 
on  November  16,2012  that  billing  and 
payment  records  reflecting  the  amount  of 
money  a government  agency  paid  in  at- 
torney fees  to  defend  against  a pending 
civil  rights  action  were  not  exempt  from 
disclosure  under  the  California  Public 
Records  Act  (CPRA),  Government  Code 
§ 6250  et  seq.,  even  if  the  information  was 
sought  by  a person  seeking  to  assist  the 
plaintiff  litigants. 

Attorneys  David  Mann  and  Donald 
Cook  represent  the  plaintiffs  in  a civil 
rights  lawsuit  that  has  been  pending  in 
Los  Angeles  County  Superior  Court  since 
1999.  That  suit,  which  arose  out  of  the  ar- 
rest and  detention  of  a husband  and  wife 
by  members  of  the  county’s  Task  Force  for 
Regional  Autotheft  Prevention,  has  been 
the  subject  of  numerous  appellate  proceed- 
ings, including  Venegas  v.  County  of  Los 
Angeles , 153  Cal.  App.  4th  1230  (Cal.  App. 
2d  Dist.  2007).  Following  an  unpublished 
appellate  decision  in  August  2011,  the  case 
was  remanded  to  the  lower  court  for  trial 
on  the  sole  remaining  claim  involving  a 
violation  of  Civil  Code  § 52.1. 

Attorney  Cynthia  Anderson-Barker,  a 
colleague  of  Mann  and  Cook,  filed  a public 
records  request  seeking  documents  pertaining 
to  billings  from,  and  payments  to,  any  law 
firm  representing  the  county  in  the  Venegas 
litigation.  After  the  county  denied  the  CPRA 
request,  Anderson-Barker,  represented  by 


Mann  and  Cook,  filed  a petition  for  writ  of 
mandate  to  compel  disclosure  of  the  records. 

The  county  argued  in  response  to  the 
petition  that,  under  the  CPRA’s  “pending 
litigation”  exemption  (Government  Code 
§ 6254(b)),  as  well  as  other  exemptions,  it 
was  not  required  to  produce  the  documents. 
The  trial  court  ruled  in  favor  of  Anderson- 
Barker,  though  ordered  redactions  to 
remove  attorney  work  product-related 
information  from  the  requested  billing  and 
payment  records. 

The  county  then  filed  a writ  petition  in 
the  Court  of  Appeal  challenging  the  trial 
court’s  decision.  The  appellate  court  noted 
that  the  CPRA,  which  is  modeled  after 
the  federal  Freedom  of  Information  Act,  is 
broadly  construed  to  further  its  purpose  of 
providing  the  public  with  access  to  infor- 
mation in  the  possession  of  public  agencies. 
Consistent  with  that  purpose,  exemptions 
to  disclosure  are  narrowly  construed. 

While  the  statute  exempts  from  dis- 
closure records  “pertaining  to  pending 
litigation,”  courts  have  interpreted  that 
phrase  to  only  encompass  documents  pri- 
marily prepared  “for  use  in  litigation.’Tt  does 
not  matter,  the  Court  of  Appeal  explained, 
that  the  requested  records  might  (or  might 
not)  be  available  through  civil  litigation  dis- 
covery procedures,  or  that  the  real  party  in 
interest  requesting  the  documents  is  a litigant 
in  a pending  case  involving  the  government 
agency  in  possession  of  the  records. 


Because  substantial  evidence  supported 
the  trial  court’s  finding  that  “the  records 
in  question  were  not  prepared  for  use  in 
litigation  as  that  term  is  explained  in  the 
appellate  decisions,”  the  Court  of  Appeal 
denied  the  county’s  petition  for  writ  of 
mandate  and  assessed  costs  against  the 
county.  Los  Angeles  County  sought  review 
from  the  California  Supreme  Court  and 
also  requested  that  the  appellate  ruling  be 
depublished;  both  requests  were  denied  on 
February  20, 2013.  See:  County  of  Los  An- 
geles v.  Superior  Court,  211  Cal.  App.  4th  57 
(Cal.  App.  2d  Dist.  2012),  review  denied. 

Prisoner  litigants  should  keep  in  mind 
that  public  records  requests  can  some- 
times be  used  to  supplement  discovery 
options  available  under  the  rules  of  civil 
procedure.  FJ 


TEXAS  ONLY 

Post-conviction  State  and 
Federal  Habeas  Corpus 

Parole  Representation 
Family  Law 

Ashley  Burleson 

Attorney  and  Counselor  at  Law 
1 00 1 Texas  Avenue,  Suite  1400 
Houston, Texas  77002 


CALIFORNIA  LIFER  NEWSLETTER 

CLN:  A comprehensive  newsletter  mailed  every  6- 
8 weeks.  State  and  federal  cases,  parole  board  news, 
statistics,  legislation  and  articles  on  prison,  parole 
and  correctional  issues  of  interest  to  inmates  and 
their  families. 

CLN  also  provides  services  such  as  copying  and 
forwarding  federal  and  state  cases,  articles  and  news 
and  materials  available  on  the  Internet. 

SUBSCRIPTIONS:  Prisoners:  $25  (or  80  stamps) 
per  year  (6  issues  minimum).  Free  persons:  $90. 

CLN,  PO  Box  277,  Rancho  Cordova,  CA  95741 


IFIYA  GIRLS  IS  BACK.’!!  GET  YOUR  NEWCATAIXX'.S  TODAY1  ^ 

SEND  A SA.S.E  ALONG  WITH  $2  OR  5 STAMPS  TO  GET  CAT*  19  AND  FREE  PHOTO 
IT  CONTAINS  WHITE  AND  SPANISH  GIRIN  VERY  HOT!  U WILL  LOVE  IT!  IT  HAS 
IT  ALL  FROM  CAMTOE  SHOTS.  GSTRINGS,  THONGS,  BIKINS.  HOT  FACES!  SEND  A 
SAS.E  ALONG  WITH  S2  OR  5 STAMPS  TO  GET  CAT*  18  AND  FREE  PHOTO  IT  HAS 
SUPER  -BIG  BOTTOM"  BLACK  GIRLS,  SPANISH  GIRLS  IN  BIKINI.  G STRINGS 
THONGS  IN  VERY  HOT  POSES!  ALL  YOU  APPLE  BOTTOM  LOVERS  WILL  LOVE  IT 
IF  YOUR  JAIL  OR  PRISON  IS  STRICT  ON  SEXY  PHOTOS  OR  CATALOGS  WE  NOW 
HAVE  A SECTION  JUST  FOR  IP  SEND  S3  ALONG  WITH  A SAS.E  FOR  THE  "GET  IN 
:.\T#r  THEY  WILL  LET  IT  IN  AND  THE  PHOTOS  TO!  SEND  ONLY  $13  NON 
NUDE  10  PIC  SET  JUST  SAY  WHAT  RACE  U WANT.  SEND  $20  TO  GET  THE 
30  PIC  GET  IN  SET  AND  A FREE  CATALOG  THEN . ET  I V SHOTS  ARE  ON 
BEACHES  AND  IN  OR  BY  POOLS  BEAUTIFUL  SEXY  WOMEN!!  JUST  SAY  THE 
RACE  U WANT  BIG  SHOUT  OUTTO  THE  INMATES  AT  ANGOLA  AND  OTHER 
PLACES  THAT  THEY  HATE  ON  YALL  GETTING  NICE  PHOTOS  AN  CATALOGS 
WE  I LAVE  A SPECIAL  FOR  IF  U ARE  ALLOWED  "BIG  BOOTY  EBONY  WOMEN 
IN  G STRINGS  AN  THONGS  IN  HOT  POSES  SEND  $20  FOR  A 30  PIC  SET 
COMES  WT1T I FREE  CATALOGS  SEND  $20  TO  GET  A 30  PIC  SET  OF  I IOT! 
SEXY  COED  WTIITE  GIRLS  IN  G STRINGS  THONGS  COMES  WITH  FREE 
CATALOGS.  SEND  $15  THE  ALL  NUDE  PACKCATALOCS.  SEND  $15  FOR  THE 
VIP  CAT*4  ITS  NON  NT  OF.  OVER  A THOUSAND  CHOICES  PORNSTARS  AN  ALL 
SEND  $5  TO  GET  OUR  HOTTEST  SELLER  THE  ALL  WHITE  COED  CAT*  1 1 
NO  MORE  FREEBIES''  U SEND  NOTHING  U GET  NOTHING'N'EVF.R  REMOVE  THIS  AD! 
5 PI  .EASE  MAKE  AI  .1 . t'AYM  ENTS  TOFIYAGIRI S HOBOX  2545  HOUMA  I A 70.TGI 


Prison  Legal  News 


17 


November  2013 


PLN  Files  Censorship  Suit  Against  Nevada  DOC 


On  June  27, 2013, Prison  Legal  News 
filed  suit  in  U.S.  District  Court  against 
Nevada  Department  of  Corrections  (DOC) 
Director  James  G.  Cox  and  other  defen- 
dants, seeking  to  enjoin  unconstitutional 
censorship  by  state  prison  officials. 

The  lawsuit  contends  that  the  Nevada 
DOC  has  engaged  in  “unlawful  censorship 
of  books,  magazines  and  other  correspon- 
dence” mailed  by  PLN  to  Nevada  prisoners 
through  the  enforcement  of  DOC  policies 
that  1)  prohibit  the  use  of  address  labels 
on  magazines,  2)  ban  publications  not  sent 
from  “approved  vendors  or  publishers”  and 
3)  ban  books  not  sent  via  First  Class  mail. 

“These  policy  restrictions  are  simply 
proxies  used  to  justify  illegal  censorship 
by  prison  officials  and  have  no  connection 
with  legitimate  security-related  interests,” 
said  PLN  editor  Paul  Wright.  “Even  in 
federal  maximum-security  prisons  there 
is  no  policy  against  the  use  of  address 
labels  or  restrictions  on  what  class  of  mail 
must  be  used  to  send  books  to  prisoners. 
Surely  Nevada  prison  officials  have  more 
important  things  to  do  than  implement 
such  policies.” 

According  to  the  complaint,  the  Ne- 
vada DOC  has  designated  only  one  vendor, 
Amazon,  as  an  “approved  vendor”  to  send 
reading  materials  to  prisoners.  PLN  argues 
in  its  lawsuit  that  “A  single  source  designated 
as  the  ‘approved  vendor’  is  unconstitutional, 
since  there  exist  no  alternative  means  of 
obtaining  reading  material  from  publishers 
such  as  PLN.  Such  a practice  places  a sig- 
nificant burden  on  publishers’  and  inmates’ 
constitutional  rights.” 

PLN  had  previously  sued  the  Nevada 
DOC  over  censorship  issues,  resulting  in 
a September  2000  settlement  and  consent 
decree  in  which  the  state  agreed  that  pris- 
oners “shall  be  permitted  to  subscribe  to 
the  publications  of  their  choice,”  subject  to 
specified  security  interests.  [See:  PLN,  Oct. 
2001, p.22;  Sept.  2000, p.9]. 

In  conjunction  with  its  recently-filed 
lawsuit,  PLN  also  filed  a motion  for  order  to 
show  cause  in  the  prior  suit,  seeking  to  hold 
the  N evada  DOC  in  contempt  for  violating 
provisions  of  the  state’s  2000  settlement  by 
enacting  and  enforcing  policies  that  have 
resulted  in  renewed  censorship  of  PLN’s 
monthly  publication  and  book  orders  sent 
to  Nevada  prisoners. 

“The  First  Amendment  does  not  end 


at  the  prison  door,”  noted  Staci  Pratt, 
one  of  the  attorneys  representing  PLN. 
“Censorship  of  legal  materials  through  the 
establishment  of  arbitrary  procedural  road- 
blocks does  not  comport  with  the  Nevada 
Department  of  Corrections’  constitutional 
obligations.” 

PLN’s  lawsuit  against  the  Nevada 
DOC  seeks  declaratory  and  permanent 
injunctive  relief,  as  well  as  general,  specific 


and  punitive  damages  plus  attorneys’  fees 
and  costs.  PLN  is  represented  by  Staci 
Pratt  and  Allen  Lichtenstein,  cooperating 
attorneys  with  the  Nevada  ACLU;  Ernest 
Galvan  with  the  San  Francisco  law  firm 
of  Rosen  Bien  Galvan  & Grunfeld;  and 
Human  Rights  Defense  Center  general 
counsel  Lance  Weber.  See:  Prison  Legal 
News  v.  C«c,U.S.D.C.  (D.  Nev.),  Case  No. 
3:13-cv-00346-HDM-WGC.  FJ 


Traumatic  Brain  Injury  Rate 
High  Among  Prisoners 

by  Matt  Clarke 


Studies  have  shown  that  the  preva- 
lence  of  traumatic  brain  injury  (TBI) 
among  adult  prisoners  is  more  than  seven 
times  higher  than  among  non-incarcerated 
adults. 

Traumatic  brain  injury  occurs  when  a 
person  suffers  a disruption  of  brain  func- 
tion due  to  an  injury  - such  as  an  impact 
from  an  accident,  playing  sports  or  an  as- 
sault. The  most  common  form  of  TBI  is  a 
concussion. 

Medical  researchers  have  discovered 
that  minor  TBIs,  previously  believed  to  be 
inconsequential  and  transient,  can  result  in 
lasting  disabilities. They  also  discovered  that 
the  injuries  caused  by  TBIs  are  cumulative, 
in  that  a series  of  minor  TBIs  can  lead  to 
major  impairment. 

Most  people  who  suffer  the  most  mi- 
nor form  of  TBI,  a concussion,  will  recover 
more  or  less  fully  within  a year.  For  the  15% 
who  do  not,  persistent  symptoms  may  in- 
clude headaches  or  increased  irritability  that 
interferes  with  everyday  functioning. 

Sometimes  TBI  results  in  behavioral 
issues  that  are  a direct  consequence  of  the 
impact  that  caused  the  injury.  For  example, 
in  a vehicle  accident  or  assault,  the  impact 
is  often  to  the  top  front  of  the  head  just 
above  the  frontal  lobes,  which  regulate 
behavior.  Frontal  lobe  TBI  also  can  be 
caused  by  the  brain  impacting  the  skull 
inside  the  head,  such  as  during  a sudden 
acceleration  or  deceleration.  This  type  of 
injury  can  result  even  when  the  head  is 
not  hit  directly. 

Around  8.5%  of  the  non-incarcerated 
adult  population  in  the  United  States  has 
suffered  a traumatic  brain  injury;  2%  cur- 


rently suffer  from  some  form  of  disability 
due  to  past  TBI. 

Among  adult  prisoners,  an  estimated 
60%  have  had  at  least  one  TBI  and  some 
prison  systems  report  an  even  higher  rate 
of  traumatic  brain  injury. 

According  to  the  Centers  for  Disease 
Control  (CDC),  “Many  people  in  prisons 
and  jails  are  living  with  traumatic  brain 
injury  (TBI)-related  problems  that  com- 
plicate their  management  and  treatment 
while  they  are  incarcerated.  Because  most 
prisoners  will  be  released,  these  problems 
will  also  pose  challenges  when  they  return 
to  the  community.” 

The  CDC  recognizes  TBI  in  prisons 
and  jails  as  “an  important  public  health 
problem,”  and  notes  that  TBI  may  result 
in  memory  problems  and  inability  to  follow 
directions,  irritability  or  anger  that  is  dif- 
ficult to  control,  slowed  verbal  and  physical 
responses,  and  impulsive  behavior  - all  of 
which  can  cause  problems  in  a correctional 
setting. 

A study  by  the  New  York  Department 
of  Health  and  Mental  Hygiene,  conducted 
in  2012,  found  that  50%  of  male  juvenile 
offenders  at  the  Rikers  Island  jail  complex 
had  experienced  TBI.  The  rate  for  female 
juveniles  was  65%. 

“This  shows  us  that  we  have  a real 
serious  organic  medical  problem  among 
the  adolescents,”  said  Dr.  Homer  Venters, 
assistant  commissioner  of  New  York  City’s 
Correctional  Health  Services.  “We  often 
end  up  giving  someone  a mental  health  di- 
agnosis, who  does  not  have  a mental  health 
problem,  but  rather  TBI.” 

South  Carolina  and  Minnesota  have 
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also  studied  the  prevalence  of  TBI  among 
prisoners. 

“If  we  don’t  help  individuals  specifically 
who  have  significant  brain  injuries  that  have 
impacted  their  criminal  behavior,  then  we’re 
missing  an  opportunity  to  short-circuit  a 
cycle  [of  incarceration  and  recidivism],” 
according  to  Peter  Klinkhammer,  associate 
director  of  services  at  the  Brain  Injury  As- 
sociation (BIA)  of  Minnesota. 

Complicating  the  issue  is  the  difficulty 
in  diagnosing  and  understanding  brain 
injuries. 

“Two  people  can  have  the  same  injury 
and  have  a totally  different  set  of  impair- 
ments,” said  Wayne  Gordon,  director  of  the 
Brain  Injury  Research  Center  of  Mount 
Sinai.  “One  can  be  fine,  and  one  can  be 
not  so  fine  - but  we  don’t  know  why  that 
is  yet,”  he  stated,  suggesting  that  numerous 
variables  could  account  for  differences  in 
the  severity  of  TBI. 

A South  Carolina  study  found  that 
65%  of  male  prisoners  and  73%  of  female 
prisoners  reported  having TBIs.  Research- 
ers believe  those  rates  might  be  low  as  they 
may  not  include  unremembered  injuries 
sustained  as  an  infant  or  young  child,  or 
even  adult  injuries  that  affected  short-term 
memory.  Adding  to  the  problem  is  the  fact 
that  minor  TBIs  are  often  not  reported  to 
or  treated  by  medical  personnel. 

For  some  prisoners,  TBI  may  lead 
to  longer  incarceration  if  the  resulting 
behavioral  issues  cause  them  to  have  dif- 
ficulty following  prison  rules  or  delay  their 
responses  to  orders  by  prison  staff  that  are 
misinterpreted  as  defiance  or  resistance. 
Such  incidents  can  lead  to  additional  TBI 
if  staff  respond  with  force,  such  as  violent 
cell  extractions. 

Traumatic  brain  injury  is  also  associ- 
ated with  substance  abuse  and  may  cause 
treatment  programs  to  be  less  effective  for 
people  with  TBI.  Thus,  it  can  increase  the 
likelihood  of  released  prisoners  relapsing 
and  returning  to  prison. 

Cognitive  Rehabilitation  Therapy 
(CRT)  is  often  used  to  treat  TBI  in  the 
broader  adult  population.  With  CRT,  pa- 
tients are  educated  about  traumatic  brain 
injuries  and  given  exercises  to  help  them 
improve  their  memory  and  make  better- 
informed  choices.  CRT  may  work  in  the 
prison  environment;  however,  prisons  offer 
a unique  set  of  challenges  for  those  who 
suffer  from  TBI. 

The  first  problem  is  a lack  of  diagnosis. 


Prisoners  are  rarely  screened  for  TBI  by 
medical  personnel,  and  guards  are  more 
likely  to  misinterpret  TBI-related  symp- 
toms as  defiance  or  stubbornness.  There 
is  even  a disincentive  to  identifying  TBI 
among  prisoners  in  an  era  of  shrinking 
budgets  because,  once  diagnosed,  the  prison 
system  is  obligated  to  provide  treatment  or 
accommodations  for  prisoners  with  TBI. 

“It’s  cheaper  to  just  lock  them  up,” 
observed  Medical  University  of  South 
Carolina  Associate  Professor  Elisabeth 
Pickelsimer. 

While  that  approach  may  be  cheaper 
in  the  short-term,  at  an  average  annual 
cost  of  approximately  131,200  per  prisoner 
(according  to  a 2012  report  by  the  Vera  In- 
stitute of  Justice),  it  would  be  less  expensive 
in  the  long  run  to  identify  people  with  TBI 
and  provide  treatment  that  helps  keep  them 
out  of  prison. 

The  BIA  has  been  working  with  pris- 
oners, their  families,  probation  officers  and 
outside  support  services  to  assist  prisoners 
with  TBI  who  are  about  to  be  released. 
Klinkhammer  explains  that  this  is  im- 
portant because  TBI  victims  can  become 
distressed  by  the  broad  array  of  choices 
and  information  they  face  when  they  leave 
prison. 

“It  can  be  very  overwhelming,  and 
it  could  result  in  one  more  reason  for  a 
person  to  ‘recidivize’-  do  something  that 
will  land  them  back  in  jail,  even  if  they 
had  no  intention  of  breaking  the  law,” 
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said  Klinkhammer. 

Officials  in  El  Paso,  Texas  tried  an 
experimental  project  in  which  they  used 
an  adapted  cognitive  treatment  program  on 
juvenile  offenders  and  experienced  a fivefold 
reduction  in  recidivism.  While  El  Paso 
did  not  screen  for  TBI,  the  results  imply  a 
high  rate  of  TBI  among  the  juveniles  who 
participated  in  the  program. 

The  Traumatic  Brain  Injury  Act  of 
1996  and  its  later  amendments  were 
designed  to  foster  the  study,  prevention 
and  treatment  ofTBI.  However,  relatively 
few  studies  have  been  forthcoming.  The 
2008  reauthorization  of  the  Traumatic 
Brain  Injury  Act  expanded  certain  sec- 
tions of  the  law  and  directed  the  CDC  to 
determine  the  incidence  and  prevalence 
ofTBI  in  the  general  population  of  the 
U.S.,  including  institutional  settings  such 
as  prisons  and  jails. 

Hopefully  this  means  that  additional 
resources,  and  treatment,  will  be  made  avail- 
able to  prisoners  who  suffer  from  TBI.  PI 

Sources:  Scientific  American,  www.cdc.gov, 
www.  thenewyorkworld. com,  www.bianys. 
org 
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Debtors'  Prisons  Returning  to  America 

by  David  M.  Reutter 


As  the  United  States  was  becoming 
an  independent  nation  with  its  own 
values  and  form  of  government,  it  discarded 
an  archaic  English  system  that  drove  the 
poor  into  greater  poverty.  When  the  U.S. 
ended  the  practice  of  debtors’  prisons  in 
1833,  it  ensured  that  people  would  not  be 
jailed  merely  for  the  crime  of  being  too  poor 
to  pay  one’s  debts. 

More  recently,  the  Supreme  Court  held 
two  decades  ago  that  government  officials 
cannot  revoke  a defendant’s  probation  and 
send  them  to  prison  if  they  are  unable  to  pay 
fines  or  restitution  in  criminal  cases.  See: 
Bearden  v.  Georgia,  461  U.S.  660  (1983). 

Over  the  years,  however,  the  prohibi- 
tion against  the  criminalization  of  poverty 
steadily  waned.The  law  may  not  allow  one’s 
arrest  and  incarceration  for  nonpayment  of 
bills,  but  the  failure  to  attend  court  hearings 
or  pay  fines  or  fees,  or  displaying  “contempt 
of  court ’’when  a creditor  files  suit,  has  been 
a backdoor  pathway  to  jail  for  some  debtors. 
[See:  PLN,  July  201  l,p.40;  May  201  l,p.22, 
26;  May  2010,  p.40;  April  2010,  p.8]. 

Breast  cancer  survivor  Lisa  Lindsay  of 
Herrin,  Illinois  found  herself  in  jail  over  a 
medical  bill  she  was  informed  she  didn’t 
owe.  “She  got  a 1280  medical  bill  in  er- 
ror and  was  told  she  didn’t  have  to  pay  it,” 
reported  the  Associated  Press.  “But  the  bill 
was  turned  over  to  a collection  agency,  and 
eventually  state  troopers  showed  up  at  her 
home  and  took  her  to  jail  in  handcuffs.” 

Tacking  legal  fees  onto  the  original 
debt  resulted  in  Lindsay,  a teacher’s  assis- 
tant, paying  more  than  $600  to  resolve  the 
matter.  “I  paid  it  in  full  so  they  couldn’t  do 
it  to  me  again,”  she  said. 

In  Illinois,  a $300  debt  put  disabled 
roofer  Jack  Hinton  behind  bars.  Accord- 
ing to  a hearing  transcript,  Hinton  had 
received  $1,000  after  he  finished  a roofing 
job.  The  court  told  him,  “Mr.  Hinton,  you 
had  $1,000  in  your  pocket,  you  chose  to 
spend  it  elsewhere  in  violation  of  the  court 
order.  That  lands  you  in  jail.”  His  wife  took 
out  a loan  - going  into  debt  herself  - to 
pay  the  amount  Hinton  owed  so  he  would 
be  released. 

Jack  Dawley,  55,  who  is  unemployed, 
spent  10  days  in  an  Ohio  jail  in  2012  be- 
cause he  didn’t  make  payments  on  around 
$1,500  in  fines  imposed  in  a DUI  case  and 


other  criminal  cases  in  the  1990s. 

Alabama  resident  Deunate  Jews  was 
charged  with  harassment  in  2008;  although 
the  charge  was  eventually  dismissed,  he  was 
ordered  to  pay  $166  in  court  costs.  Placed 
on  probation  with  a private  company  - 
Judicial  Correction  Services  - due  to  his 
inability  to  pay,  he  ended  up  in  jail  at  least 
four  times  when  he  failed  to  pay  monthly 
probation  fees.  Jews  and  several  other 
people  are  now  suing  the  company  for  civil 
rights  violations. 

The  use  of  private  probation  companies 
is  widespread  in  Alabama  and  other  states; 
the  companies  are  paid  from  the  fees  im- 
posed on  probationers,  who  risk  going  to 
jail  if  they  don’t  pay  up.  Judicial  Correction 
Services,  which  is  owned  by  Correctional 
Healthcare  Companies,  operates  in  over 
185  court  systems  in  Alabama,  Florida, 
Georgia  and  Mississippi. 

The  recent  recession  has  worsened  the 
problem.  “More  people  are  unemployed, 
more  people  are  struggling  financially,  and 
more  creditors  are  trying  to  get  their  debt 
paid,”  said  Illinois  Attorney  General  Lisa 
Madigan.  “We’re  using  public  resources  to 
collect  private  debts.  At  what  point  do  you 
say  it’s  illegal?” 

Most  people  have  debts  of  some  type: 
credit  card  balances,  rent  or  mortgages, 
payday  loans,  utility  bills,  etc.  Debt  collec- 
tors claim  they  don’t  want  consumers  in 
jail.  “A  consumer  that  has  been  arrested  or 
j ailed  can’t  pay  a debt,”  a representative  from 
the  Illinois  Collectors  Association  told  the 
Associated  Press.  “We  want  to  work  with 
consumers  to  resolve  issues.” 

Then  again,  if  people  can’t  or  won’t  pay 
what  they  owe  anyway,  putting  them  in  jail 
sends  a clear  message  to  other  debtors. 

States  with  cash-strapped  budgets 
have  been  squeezing  people  who  owe  fines, 
court  costs  and  other  payments  in  an  effort 
to  increase  revenue.  “The  sad  truth  is  that 
debtors’ prisons  are  flourishing  today,  more 
than  two  decades  after  the  Supreme  Court 
prohibited  imprisoning  those  who  are  too 
poor  to  pay  their  debts,”  said  the  ACLU. 
“In  this  era  of  shrinking  budgets,  state  and 
local  governments  have  turned  aggressively 
to  using  the  threat  and  reality  of  imprison- 
ment to  squeeze  revenue  out  of  the  poorest 
defendants  who  appear  in  their  courts.” 


A 2010  report  by  New  York  Universi- 
ty’s Brennan  Center  for  Justice  found  there 
are  unseen  costs  to  the  return  of  debtors’ 
prisons.  “Many  states  are  imposing  new 
and  often  onerous  ‘user  fees’ on  individuals 
with  criminal  convictions,”  the  report  states. 
“Yet,  far  from  being  easy  money,  these  fees 
impose  severe  - and  often  hidden  - costs 
on  communities,  taxpayers,  and  indigent 
people  convicted  of  crimes.  They  create 
new  paths  to  prison  for  those  unable  to 
pay  their  debts  and  make  it  harder  to  find 
employment  and  housing,  as  well  as  to  meet 
child-support  obligations.” 

These  “poverty  penalties” include  late 
fees,  payment  plan  fees  and  interest  when 
a debt  can’t  be  paid  in  full.  Alabama,  for 
example,  charges  a 30%  collection  fee. 
Florida  allows  debt  collection  agencies 
to  add  a 40%  surcharge  to  the  original 
debt.  “Collection  courts”  are  being  used 
in  some  Florida  jurisdictions,  which  al- 
low debtors  to  be  jailed  even  though  they 
have  no  right  to  representation  by  a public 
defender. 

“If  you  don’t  have  resources  for  an 
attorney  or  can’t  afford  other  fees  associ- 
ated with  court,  you  get  a different  brand 
of  justice,”  noted  Mike  Brickner,  director 
of  communications  and  public  policy  at 
the  ACLU  of  Ohio,  which  issued  a report 
on  debtors’  prisons  in  that  state  in  April 
2013.  The  report  found  that  in  some  cases, 
“debtors’  prisons  actually  waste  taxpayer 
dollars  by  arresting  and  incarcerating  people 
who  will  simply  never  be  able  to  pay  their 
fines.” 

Not  having  an  attorney  seriously 
hindered  Jack  Hinton.  While  he  tried  to 
explain  he  had  not  worked  much  since 
hurting  his  neck  and  back  after  falling 
off  a roof,  the  collection  agency’s  attorney 
proved  he  had  received  the  $1,000  for  a 
roofing  job  without  paying  the  agency. 
Hinton  told  the  court  he  paid  other  bills 
with  the  money.  “I  got  no  sympathy,  what- 
soever,” he  said. 

An  October  2010  report  by  the  ACLU, 
“In  For  a Penny:  The  Rise  of  America’s 
New  Debtors’  Prisons,”  examined  the  is- 
sue of  people  being  locked  up  for  owing 
debts  and  focused  on  five  states  - Georgia, 
Louisiana,  Michigan,  Ohio  and  Washing- 
ton. It  found  people  were  being  jailed  at 
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“increasingly  alarming  rates”  due  to  debts 
they  couldn’t  pay. 

According  to  an  August  23, 2013  press 
release  by  the  Brennan  Center  for  Justice, 
the  Center  filed  an  amicus  brief  in  support 
of  the  appeal  of  Joseph  Bailey,  a Michigan 
resident  who  was  incarcerated  because  he 
was  unable  to  pay  114,000  in  court-ordered 
restitution  in  a criminal  case.  The  brief 
noted  that  debtors’  prisons  “are  still  alive 
and  well  in  courts  across  Michigan  despite 
the  clear  constitutional  prohibition  on  such 
practices.” 

“Imprisoning  defendants  who  are 
too  poor  to  pay  court-related  fees  is  more 
than  just  a violation  of  their  constitutional 
rights,”  said  Jessica  Eaglin,  counsel  in  the 
Justice  Program  at  the  Brennan  Center.  “It 
perpetuates  an  endless  cycle  of  poverty  and 
punishment  that  worsens  the  growing  costs 
of  unnecessary  incarceration.” 

The  problem  has  surfaced  in  other 
states  and  some  remedial  measures  have 
been  introduced,  with  mixed  results.  Ad- 
vocates in  Minnesota  were  unsuccessful  in 
having  a bill  passed  that  would  have  allowed 
debtors  to  complete  an  affidavit  detailing 
their  income  and  assets  when  police  execute 
a warrant  related  to  debt  collection.  A bill 
was  filed  in  Alabama  to  form  a County  and 
Municipal  Probation  Advisory  Council  to 
oversee  private  probation  companies  that 
collect  fines  and  fees  from  probationers; 
however,  the  legislation  failed  to  pass. 

The  Illinois  House  of  Representatives 
passed  HB  5434  in  March  2012, which  pro- 
hibits putting  people  in  jail  for  failure  to  pay 
a debt  unless  they  receive  notice  and  have 
an  opportunity  to  appear  in  court.  It  also 
requires  personal  service  of  court  appear- 
ance notices  to  be  executed  at  the  debtor’s 
home  rather  than  being  mailed.  Arrest  war- 
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rants  will  expire  after  a year,  debtors  shall 
be  provided  an  income  and  asset  form,  and 
bail  money  must  be  returned  to  the  debtor 
instead  of  being  used  to  pay  off  their  debt 
unless  the  debtor  “willfully  has  refused  to 
comply  with  a payment  order.” 

The  bill  was  signed  into  law  on  July 
25,2012. 

“Creditors  have  been  manipulating 
the  court  system  to  extract  money  from 
the  unemployed,  veterans,  and  even  seniors 
who  rely  solely  on  their  benefits  to  get  by 
each  month,”  Illinois  Attorney  General 


Madigan  said  in  support  of  the  legislation. 
“Too  many  people  have  been  thrown  in  jail 
simply  because  they’re  too  poor  to  pay  their 
debts.  We  cannot  allow  these  illegal  abuses 
to  continue.” 

Sadly,  they  have  become  all  too  com- 
mon in  states  that  have  not  taken  steps  to 
curb  such  exploitive  debt  collection  prac- 
tices. As  a result,  debtors’ prisons  remain  a 
growing  problem. 

Sources:  Associated  Press,  CBS  News,  Bren- 
nan Center for  Justice,  The  Anniston  Star 


LET  US  HELP  GET  YOU  HOME! 

D&D  Worldwide  Services  LLC,  is  an  Inmate  Service  Provider.  We  create  parole  plans 
and  provide  parole  plan  documentation  services  worldwide.  We  are  a team  of 
Christian  Professional  Consultants  with  over  13  years  experience  with  the  prison 
system.  Our  services  are  intended  to  guide  Pro-Se  Clients  in  the  "Right  Direction" 
while  assisting  them  during  the  parole  review  process. 

We  focus  on  showing  the  Parole  Board  a Real  Person,  the  Positive  Outcome  of  Incar- 
ceration, and  we  focus  on  showing  you  to  be  a Favorable  Candidate  for  Parole! 

We  offer  two  service  options: 

Full  Service  (Texas  Only)  & Standard  Service  (Worldwide) 

Full  Service  - Our  office  will  collaborate  the  details,  gather  all  the  essential 
documents,  create  into  a detailed  personalized  parole  plan,  and  provide  updates 
of  the  major  occurrences  of  the  file.  Services  are  provided  UNTIL  an  approval  is 
granted  or  you  are  released  from  prison.  Service  fee  is  $600.00. 

Standard  Service  - Our  office  will  verify  your  supporters,  build  your  support 
system,  and  create  into  a personalized  standard  parole  plan.  Our  standard  parole 
plan  is  approved  in  ALL  STATES  where  parole  is  available.  Send  SASE  for  a process- 
ing form.  Service  fee  is  $125.00. 

Although  the  Prison  system  may  only  see  Prison  Numbers... 

We  see  "Faces"  with  "Names"  with  "Loving  families"-  "We  See  People"! 

D&D  Worldwide  Services,  LLC 

P.0.  Box  40081;  Houston,  IX  77240 
Office:  (281)580-8844 
Website:  www.myparole.info 

SeHablaEspahol. 


Prison  Legal  News 


21 


November  2013 


Hell  on  Earth:  Sexual  Victimization  of  the  Criminally  Insane 

by  David  Rosen 


Jan  Brewer  is  the  governor  of  Arizona 
and  one  of  her  three  sons,  Ronald,  was 
charged  in  1989  with  the  sexual  assault  and 
kidnapping  of  a Phoenix  woman.  He  was 
diagnosed  as  suffering  from  schizophrenia 
and,  in  1990,  was  found  not  guilty  by  reason 
of  insanity  and  sent  to  the  Arizona  State 
Hospital  in  Phoenix,  where  he  has  been 
housed  for  the  last  two  decades.  Ronald 
Brewer  is  one  of  the  lucky  mentally  ill  or 
criminally  insane  people  in  the  U.S.  not 
forced  to  live  out  their  sentence  in  a jail  or 
state  or  federal  prison. 

A 2006  report  for  the  Department  of 
Justice’s  Bureau  of  Justice  Statistics  (BJS), 
“Mental  Health  Problems  of  Prison  and 
Jail  Inmates,”  estimated  that  1.25  million 
people  suffering  from  mental  health  prob- 
lems were  incarcerated  in  U.S.  prisons  and 
jails.  This  is  a four-fold  increase  from  the 
BJS’s  1998  estimate  of  283,000  prisoners 
with  a mental  illness. 

Two  recent  BJS  studies  spotlight  the 
horrendous  conditions  faced  by  the  crimi- 
nally insane  in  the  American  prison  gulag. 
They  reveal  that  U.S.  prisons  have  become 
the  dumping  ground  for  an  increasing 
number  of  mentally  ill  people  and,  more 
troubling,  these  people  are  subject  to  wide- 
spread and  repeated  sexual  victimization. 
Prisons  are  coming  to  increasingly  resemble 
hell  on  earth,  a postmodern  version  of 
Dante’s  8th  level  of  Hell,  Malebolge,  an 
amphitheatre-shaped  pit  in  which  pander- 
ers,  pimps,  seducers  and  others  are  whipped, 
ducked  in  boiling  pitch  and  have  their  feet 
licked  by  flames. 

• • • 

In  March  2013,  CBS’s  primetime  Sun- 
day  news  program,  “60  Minutes,”  featured  an 
expose  on  prison  conditions  in  Chicago.  It 
profiled  Cook  County  Sheriff  Tom  Dart  and 
argued, “with  a shortage  of  mental  facilities, jails 
have becomethenew asylums . ” S adly, the  con- 
ditions found  in  Chicago  are  relatively  humane 
compared  to  those  found  in  prisons  around 
the  country.  This  is  the  sad  lesson  suggested 
by  two  recent  BJS  reports:  “Sexual  Victimiza- 
tion in  Prisons  and  Jails  Reported  by  Inmates, 
2011-12:  National  Inmate  Survey,  2011-12” 
(NIS),  prepared  by  Allen  Beck  and  others;  and 
“Report  on  Sexual  Victimization  in  Prisons 
and  Jails”  (RSV),  edited  by  G.  J.  Mazza. 


The  NIS  findings  are  pretty  alarming: 
“In  2011-12,  an  estimated  4.0%  of  state 
and  federal  prison  inmates  and  3.2%  of  jail 
inmates  reported  experiencing  one  or  more 
incidents  of  sexual  victimization  by  another 
inmate  or  facility  staff  in  the  past  12  months 
or  since  admission  to  the  facility,  if  less  than 
12  months. ”It  adds, “an  estimated  3.6%  of 
those  identified  with  serious  psychological 
distress  reported  inmate-on-inmate  sexual 
victimization,  compared  to  0.7%  of  inmates 
with  no  indication  of  mental  illness.” 

In  real  numbers,  incidents  of  sexual 
victimization  are  significant.  The  total  U.S. 
incarcerated  population  is  estimated  at  2.3 
million.  Using  a 3.5  percent  victimiza- 
tion rate,  about  80,000  men  and  women, 
boys  and  girls  as  well  as  those  identified 
as  LGBT  or  suffering  a mental  health 
disorder  are  subject  to  some  form  of  sexual 
violence. 

More  enlightened  prison  systems  of- 
fer prisoners  some  form  of  mental  health 
support.  The  NIS  found  “more  than  a third 
of  prison  inmates  (35.8%)  and  jail  inmates 
(39.2%)  said  they  had  received  some  coun- 
seling or  therapy  from  a trained  professional 
for  these  problems.” 

Not  surprising,  those  who  saw  a men- 
tal health  professional  were  more  likely  to 
report  being  sexually  victimized.  Prisoner- 
on-prisoner  sexual  victimization  is  3 to  4 
times  higher  among  prisoners  who  have 
received  mental  health  counseling  and  2 to 
3 times  higher  among  prisoners  who  take 
prescription  drugs. The  need  for  profession- 
al counseling  is  probably  greater  for  those 
prisoners  subject  to  solitary  confinement. 

In  2005,  the  Supreme  Court  found  in 
Wilkinson  v.  Austin,  545  U.S.  209  (2005), 
that  “no  study  of  the  effects  of  solitary  or 
supermax-like  confinement  that  lasted  lon- 
ger than  60  days  failed  to  find  evidence  of 
negative  psychological  effects.”  The  mental 
health  consequences  from  such  confinement 
take  many  forms.  Prisoners  report  an  increase 
in  problems  sleeping,  irrational  anger,  rage, 
lack  of  impulse  control,  confusing  thought 
processes,  hallucinations  and  depression, 
severe  and  chronic.  Suicide  and  incidents  of 
self-harm  or  self-mutilation  (e.g.,  swallowing 
razors  and  repeatedly  smashing  his/her  head 
against  the  wall)  increase. 

The  “Report  on  Sexual  Victimization  in 


Prisons  and  Jails”  (RSV)  is  an  even  more  re- 
vealing indictment  of  the  U.  S.  prison  system. 
It  provides  detailed  information  about  three 
so-called  “High-Incidence  Prisons.”  Those 
who  are  most  victimized  by  prisoner-on- 
prisoner  sexual  violence  have  the  following 
characteristics:  (i)  being  white  or  multi- 
racial, (ii)  having  a college  education,  (iii) 
having  a sexual  orientation  other  than  het- 
erosexual, and  (iv)  having  experienced  sexual 
victimization  prior  to  coming  to  the  facility. 
The  characteristics  of  those  who  are  most 
victimized  due  to  staff  sexual  misconduct 
include:  (i)  having  a college  education  and 
(ii)  having  experienced  sexual  victimization 
before  coming  to  the  facility. 

Three  prisons  deemed  high-incidence 
facilities  were  singled  out: 

• Fluvanna  is  a maximum-security 
prison  for  women  in  Troy,  Virginia.  It  suf- 
fered a major  scandal  in  2007  when  the 
former  chief  of  security  was  charged  with 
having  sex  with  female  prisoners.  He  was 
convicted  the  following  year.  The  current 
administration  concedes  it  suffers  from 
short  staffing  during  critical  early-morning 
and  late-evening  hours,  when  most  sexual 
victimization  takes  place. 

• Allred  is  a maximum-security  prison 
for  men  in  Wichita  Falls, Texas.  During  the 
2008-2009  period,  its  capacity  was  3,682.  In 
2009, 4,693  prisoners  spent  time  at  Allred; 
the  average  length  of  stay  was  1,682  days, 
the  longest  stay  was  5,306  days.  Did  some- 
one say  overcrowding? 

• Elmira,  located  in  Upstate  New  York, 
is  a maximum-security  prison  for  men. 
During  the  2008-2009  period,  its  capacity 
was  3,682  and,  in  2009,  the  total  number 
of  prisoners  who  spent  any  time  there  was 
9,396.  That  year,  two  prisoners  committed 
suicide  and  11  attempted  suicide. 

The  authors  of  the  RSV  study  take  up 
an  advocacy  voice,  calling  for  system-wide 
changes.  Knowingly,  they  insist:  “We  know 
that  sexual  assaults  can  be  reduced  by  chang- 
ing attitudes  toward  potentially  vulnerable 
populations,  including  female,  LGBTQj, 
and  physically  frail  prisoners;  paying  close 
attention  to  institutional  design  and  sur- 
veillance; providing  offender  education 
and  staff  training;  improving  operational 
policies  and  post  orders;  and  monitoring 
adherence  to  established  policies.” 
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American  prisons  have  become  the  new 
mental  institutions,  asylums  for  lost  souls.  In 
Madness  and  Civilization , Michel  Foucault 
notes  that  in  1656  the  Hospital  General 
was  founded  in  Paris.  It  was  not  a medical 
establishment,  but  a juridical  institution 
seeking  to  instill  moral  and  religious  order 
in  those  so  imprisoned.  While  ostensibly 
aimed  at  the  confinement  of  the  insane,  it 
also  housed  the  unemployed  or  idle,  pris- 
oners and  the  poor.  The  confined  included 
those  identified  as  “the  debauched,  spend- 
thrift fathers,  prodigal  sons,  blasphemers” 
and  “libertines.” 

We’ve  come  nearly  full  circle  in  the  last 
three-and-a-half  centuries.  As  [New  York 
Governor  Nelson]  Rockefeller- inspired  lock- 
em-up  drug-related  policies  wane  in  the  face 
of  the  mounting  fiscal  crises  faced  by  local  and 
state  governments,  nonviolent  drug  offenders 
are  being  replaced  by  the  mentally  ill.  The  sad 
situation  is  that  there  are  dwindling  facilities 
for  the  civil  confinement  of  those  designated 
criminally  insane  or  mentally  ill. 

Writing  in  the  New  York  Review  of 
Books , David  Kaiser  and  Lovisa  Stannow 
point  out,  “the  asylums  where  people  with 
serious  disorders  could  once  receive  care  were 
mostly  closed  down  by  the  end  of  the  Reagan 
era.”They  point  out  that  a half-century  ago, 
in  1955,  there  were  558,239  beds  for  severely 
mentally  ill  patients  in  public  psychiatric 
hospitals.  Going  further,  they  argue  that, 


based  on  population  growth,  the  number 
of  beds  should  have  been  885,000  by  1994. 
Sadly,  the  number  of  beds  in  public  institu- 
tions were  only  71,619  and  “perhaps  another 
70,000”  in  private  psychiatric  hospitals. 

The  authors  conclude,  pessimistically, 
“Indeed,  a visit  to  almost  any  prison  or  jail 
makes  it  distressingly  clear  that  these  institu- 
tions now  house  many  of  the  people  who  need 


Despite  its  atrocious  human  rights 
record,  China  says  it  is  taking  steps 
to  ensure  that  its  prison  system  is  publicly 
financed  and  that  prisoners  receive  reha- 
bilitative opportunities. 

Wu  Aiying,  China’s  Minister  of  Jus- 
tice, announced  last  year  that  profits  from 
prison-run  enterprises  will  now  primarily 
fund  rehabilitative  programs  rather  than 
the  intrinsic  costs  of  paying  for  China’s 
nearly  700  prisons  nationwide  and  salaries 
for  some  300,000  guards. 

Those  expenses,  Wu  told  a session  of  the 
Standing  Committee  of  the  National  People’s 
Congress,  will  now  be  financed  mostly  by  cen- 
tral and  provincial  government  spending. 

Public  funding  of  China’s  prison  sys- 
tem - which  incarcerates  an  estimated  1.64 
million  prisoners  - paid  for  almost  88%  of 
the  total  costs  in  2011,  Wu  stated.  She  also 
said  safety  conditions  have  improved  now 


mental  health  treatment.”  These  prisons  have 
become  a modern-day  hell-on-earth. 

David  Rosen  regularly  contributes  to  Alter- 
Net,  Brooklyn  Rail,  Filmmaker  and  the 
Huffington  Post;  his  website  is  www. 
davidrosenwrites.com.  This  article  was  pub- 
lished by  CounterPunch  (www.  counter  punch, 
org)  and  is  reprinted  with  permission. 


that  prisoners  are  prohibited  from  working 
with  explosive,  flammable,  poisonous  or 
environmentally  hazardous  materials. 

Wu  further  indicated  that  China’s 
prisons,  under  the  direction  of  the  Ministry 
of  Justice,  are  strengthening  rehabilitative 
and  educational  opportunities  for  prisoners. 
A new  correctional  program  implemented 
nationwide  mandates  that  prisoners  have 
five  days  of  work  “experience”  each  week, 
one  day  of  in-class  study  and  one  day  off. 

Since  2008,  according  to  Ministry  of 
Justice  figures,  1.25  million  Chinese  prison- 
ers have  completed  compulsory  literacy  and 
educational  programs;  they  can  also  receive 
vocational  training  and  certification.  Wu 
noted  that  counseling  and  psychological 
treatment  have  also  been  made  available  in 
China’s  prison  system. 

Source:  www.chinadaily.com 
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The  Other  Death  Penalty  Project 

is  proud  to  announce  the  publication  of 
Too  Cruel,  Not  Unusual  Enough,  the  first  and 
only  anthology  of  writings  by  and  about 
life  without  parole  prisoners! 

Praised  by  notables  including  Professors 
Michelle  Alexander,  Austin  Sarat,  and  Rob- 
ert Johnson,  Too  Cruel,  Not  Unusual  Enough 
won  a gold  medal  for  best  anthology  in  the 
2013  Independent  Publisher  Awards. 

Buy  your  copy  today — order  now  for  the 
holidays!  All  proceeds  from  book  sales 
support  the  vitally  important  work  of  The 
Other  Death  Penalty  Project. 

Visit  www.createspace. com/3949760  or 
www.theotherdeathpenalty.org  to  order. 
The  Other  Death  Penalty  Project  can  be 
contacted  by  email  at  todp@live.com, 
or  by  regular  mail  at  PO  Box  1 486, 
Lancaster  CA  93584. 
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PLN  Challenges  Postcard-only  Policy  at  Tennessee  Jail 


On  October  io,  2013,  Prison  Legal 
News  filed  a federal  lawsuit  against 
Sullivan  County,  Tennessee,  the  Sullivan 
County  Sheriff’s  Office  and  Sheriff  J. 
Wayne  Anderson,  alleging  that  the  county 
jail  unconstitutionally  censored  books, 
magazines,  letters  and  other  correspondence 
sent  to  prisoners  and  failed  to  provide  due 
process  to  the  sender  of  the  censored  items 
in  violation  of  the  First  and  Fourteenth 
Amendments. 

According  to  the  complaint,  filed  in 
U.S.  District  Court  for  the  Eastern  District 
of  Tennessee,  in  October  2011  the  Sullivan 
County  Jail  “adopted  and  implemented 
written  mail  policies  and  practices  that 
violate  the  First  Amendment  by  uncon- 
stitutionally restricting  correspondence 
to  prisoners  to  postcards  only,  and  that 
prohibit  delivery  of  book  catalogs  and 
magazines  to  prisoners.  Further,  Defen- 
dants’ policies  and  practices  do  not  afford 
Prison  Legal  News  due  process,  including 
notice  and  an  opportunity  to  challenge  the 
censorship.” 

Postcard-only  policies  severely  restrict 
correspondence  between  prisoners  and  their 
family  members,  children,  friends  and  other 
contacts  in  the  community,  while  affording 
no  privacy  for  correspondence  that  involves 
medical,  legal  or  religious  matters.  No 
state  or  federal  prisons  limit  prisoner  mail 
to  postcards,  even  at  maximum-security 
facilities. 

Beginning  in  February  2012,  PLN 
mailed  hundreds  of  copies  of  its  monthly 
publication,  letters,  brochures  and  books  to 
prisoners  at  the  Sullivan  County  Jail,  most 
of  which  were  rejected  by  jail  employees. 
Some  of  the  rejected  items  were  returned 
to  PLN  while  others  were  not;  PLN  did 
not  receive  notice  of  the  censorship  or 
an  opportunity  to  appeal.  In  some  cases, 
although  PLN  verified  that  prisoners  were 
at  the  jail  at  the  time  the  mail  was  sent,  the 
returned  items  included  notations  by  jail 
staff  falsely  indicating  the  prisoners  were 
not  at  the  facility. 

According  to  one  prisoner  housed 
at  the  Sullivan  County  Jail,  stacks  of 
PLN’s  publications  and  books  mailed  to 
prisoners  were  seen  on  the  jail  major’s 
desk.  Prisoners  at  the  facility  can  order 
only  eight  different  magazines  from  the 
commissary,  including  Glamour , Hot  Rod 
and  Outdoor  Life,  but  are  unable  to  receive 


other  magazines  such  as  PLN. 

“Government  officials,  including 
those  in  the  Sullivan  County  Sheriff’s 
Office,  cannot  pick  and  choose,  at  their 
own  whim,  what  citizens  can  read  - even 
if  those  citizens  have  been  accused  of  a 
crime  and  are  sitting  in  jail,”  stated  PLN 
managing  editor  Alex  Friedmann.  “The  jail’s 
postcard-only  policy  arbitrarily  restricts  the 
correspondence  that  prisoners  receive,  and 
the  jail’s  ban  on  magazines  and  books  sent 
to  prisoners  is  plainly  unconstitutional.  The 
First  Amendment  applies  to  the  Sullivan 
County  Jail,  too.” 

PLN  also  filed  a motion  for  a pre- 
liminary injunction  asking  the  court  to 
enjoin  Sullivan  County  from  “enforcing  its 
unconstitutional  jail  mail  policies  to  reject 
or  otherwise  censor  news  journals,  subscrip- 
tion materials,  book  offers,  book  catalogs, 
and  other  correspondence,”  and  to  order  jail 
officials  to  afford  PLN,  prisoners  and  their 
correspondents  “due  process  notice  and 
an  opportunity  to  challenge  Defendants’ 
censorship  decisions.” 


WITH  HEALTH  CARE  EXPENSES  FOR 

prisoners  consuming  more  than  $208 
million  of  the  biennial  budget  for  the  Or- 
egon Department  of  Corrections  (ODOC) 
- a 67%  increase  since  2005  - prison  of- 
ficials are  desperate  to  contain  costs. 

Correctional  Health  Partners  (CHP), 
which  provides  medical  services  at  ODOC 
facilities  under  a contract  that  lasts  until 
2015,  is  exploring  how  the  state  prison  sys- 
tem can  tap  into  federal  Medicaid  funding 
thanks  to  a rule  that  says  Medicaid  will  pay 
the  medical  bills  of  prisoners  who  are  oth- 
erwise eligible  and  are  hospitalized  outside 
a prison  for  more  than  one  day. 

“The  rule  has  been  around  for  almost 
15  years  now,”  explained  CHP  CEO  Jeff 
Archambeau.  “While  it  seems  straight- 
forward, the  mechanics  of  it  are  quite 
complicated.” 

Currently,  the  federal  government  pays 
approximately  63%  of  Medicaid  costs  in 
Oregon;  the  program  covers  some  of  the 
state’s  low-income  adults,  pregnant  women, 
juveniles,  people  who  are  elderly,  disabled 
or  sight-impaired  and  those  who  receive 


In  addition  to  the  preliminary  in- 
junction, the  lawsuit  seeks  a permanent 
injunction;  declaratory  relief;  nominal, 
punitive,  compensatory  and  presumed  dam- 
ages; and  attorneys’  fees  and  costs. 

PLN  is  represented  by  attorney  Tricia 
Herzfeld  with  the  Nashville  firm  of  Oz- 
ment  Law,  and  by  Human  Rights  Defense 
Center  general  counsel  Lance  Weber.  See: 
Prison  Legal  News  v.  Andersoti,  U.S.D.C. 
(E.D.  Tenn.),  Case  No.  2:13-cv-00266- 
JRG-DHI. 

Prison  Legal  News  has  filed  numer- 
ous lawsuits  challenging  censorship  by  jail 
officials  in  other  states,  and  in  April  2013 
a federal  court  in  Oregon  issued  the  first 
ruling  on  the  merits  in  PLN’s  challenge  to  a 
jail’s  postcard-only  mail  policy.  In  that  case, 
against  Columbia  County,  the  court  held 
“There  is  not  an  intuitive,  common-sense 
connection  between  the  postcard-only 
policy  and  enhancing  jail  security.”  [See: 
PLN,  June  2013,  p.42] . Columbia  County 
has  since  appealed  the  district  court’s  judg- 
ment to  the  Ninth  Circuit.  PI 


Temporary  Assistance  for  Needy  Families 
benefits. 

In  2014,  however,  Medicaid  will  be 
expanded  in  25  states  to  cover  all  U.S. 
citizens  with  an  income  less  than  133% 
of  the  federal  poverty  guidelines  under 
the  Affordable  Care  Act  (also  known  as 
“Obamacare”).  For  an  individual,  133% 
of  the  federal  poverty  guidelines  currently 
represents  $15,281.70  in  annual  income. 
Given  their  lack  of  financial  resources,  most 
prisoners  will  qualify  under  the  Medicaid 
expansion.  Most  recently-released  prisoners 
will  qualify  for  Obamacare,  too,  as  eligibil- 
ity is  based  on  income.  [See:  PLN,  May 
2013,  p.20]. 

During  the  first  three  years  of  the 
expansion,  the  federal  government  will  pay 
100%  of  the  expanded  health  care  coverage. 
After  that  period,  states  will  be  responsible 
for  10%  of  the  cost. 

As  previously  reported  in  PLN,  Oregon 
is  not  the  only  state  seeking  to  subsidize 
prisoners’  health  care  expenses  through 
Medicaid.  Washington,  California  and 
North  Carolina  have  already  taken  advan- 


Oregon  Considers  Subsidizing  Prison 
Medical  Costs  Through  Medicaid 
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tage  of  existing  Medicaid  payments  for 
prisoners  hospitalized  for  more  than  one 
day.  Colorado  and  other  states  are  studying 
the  issue  but  are  waiting  for  the  Medicaid 
expansion  to  go  into  effect.  [See:  PLN,  Jan. 
2013,  p.40;  April  2011,  p.44]. 

According  to  Beth  Goupillon,  the 
Washington  Department  of  Corrections’ 
(WDOC)  Medicaid  Coordinator,  the  state 
has  saved  millions  of  dollars  since  it  began 
identifying  Medicaid-eligible  prisoners  in 
2009.  She  noted  that  approximately  75% 
of  the  WDOC’s  Medicaid  reimbursement 
applications  are  approved. 

“There’s  a substantial  cost  savings,  but 
I don’t  know  what  that  is  since  we’ve  been 
doing  the  program,”  said  Goupillon.  “It’s  in 
the  millions,  though.” 

Oregon  officials  also  do  not  know 
exactly  how  much  savings  they  could  real- 
ize by  tapping  into  Medicaid  funds.  They 
do  know,  however,  that  with  the  2014 
expansion  those  savings  will  increase  sub- 
stantially. 

Last  year,  CHP,  a subsidiary  of  Physi- 
cian Health  Partners,  LLC,  explored  the 
possibility  of  becoming  a coordinated  care 
organization  (CCO),  which  would  allow 


it  to  bill  medical  costs  to  Medicaid.  One 
potential  complication  is  that  health  care 
providers  may  be  unwilling  to  contract  with 
the  state  to  provide  prisoner  medical  care  if 
they  are  paid  lower  Medicaid  rates. 

According  to  Archambeau,the  ODOC 
would  continue  paying  hospitals  and  other 
health  care  providers  at  the  same  market 
rate  it  currently  pays  for  prisoner  medical 
care.  CHP  would  then  bill  the  claim  to 
Medicaid  and  the  state  would  be  reim- 
bursed for  a portion  of  the  costs  from  the 
federal  government. 

“It  ends  up  being  a reconciliation  pro- 
cess rather  than  either  slowing  down  claim 
payments  or  paying  providers  at  a lower 
rate,”  Archambeau  explained. 

As  a coordinated  care  organization, 
CHP  would  also  work  with  the  ODOC  to 
assist  recently- released  prisoners  in  obtain- 
ing health  care  and  other  services. 

“Part  of  the  way  to  save  costs  and  the 
easiest  way,  of  course,  is  to  keep  your  prison 
population  down,”  said  Archambeau.  “So  if 
we  can  impact  the  rate  of  re-incarceration 
by  making  that  transition  more  effective, 
then  there’s  probably  a business  model  out 
there  to  saving  taxpayers  money.” 


CHP  submitted  a letter  of  intent  to 
the  Oregon  Health  Policy  Board  to  be- 
come a coordinated  care  organization,  but 
the  company  later  withdrew  its  request. 
Regardless,  once  the  Medicaid  expansion 
goes  into  effect  next  year,  the  25  states  that 
have  opted  into  the  expanded  coverage  can 
recoup  certain  prison  medical  costs  from 
the  federal  government  under  the  Afford- 
able Care  Act. 

During  a conference  on  prisoner  health 
care  held  at  the  John  Jay  College  of  Crimi- 
nal Justice  in  New  York  City  on  October 
21,  2013,  Amy  Solomon,  an  advisor  to 
the  U.S.  Department  of  Justice’s  Office  of 
Justice  Programs,  noted  that  the  Affordable 
Care  Act  could  significantly  reduce  states’ 
expenses  related  to  prison  medical  services 
and  prisoner  re-entry. 

“Continuity  of  care  is  essential  if  we 
want  to  see  health  and  safety  benefits,”  she 
said,  referring  to  the  need  to  ensure  that 
prisoners  receive  health  care  both  during 
their  incarceration  and  after  their  release. 

n 

Sources:  Statesman  Journal,  www.thecrim- 
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Federal  Justice  Grants  Favor  Prosecution, 
Law  Enforcement  Over  Indigent  Defense 


REPORT  BY  THE  GOVERNMENT 

Accountability  Office  (GAO)  has 
confirmed  what  many  criminal  defendants 
too  poor  to  afford  an  attorney  have  long 
suspected:  While  hundreds  of  millions  in 
federal  tax  dollars  go  to  support  prosecu- 
tors, law  enforcement  and  prisons  each  year, 
public  defenders  are  left  out  in  the  cold. 

Citing  a nationwide  survey  on  criminal 
justice  funding,  the  GAO’s  report  on  indi- 
gent defense  found  that  police,  prosecutors 
and  corrections  agencies  received  around 
half  of  the  overall  money  appropriated  by 
the  Edward  J.  Byrne  Justice  Assistance 
Grant  Program  (JAG)  - the  federal  gov- 
ernment’s largest  criminal  justice  subsidy 
- while  less  than  1%  of  JAG  funds  went 
toward  defending  the  poor. 

“Despite  repeated  calls  from  the  legal 
community  for  improved  funding  for  in- 
digent defense,  and  even  though  Attorney 
General  Holder  himself  has  declared  a 
‘crisis’  in  the  right  to  counsel  for  the  poor, 
this  study  shows  that  state  and  local  gov- 
ernments continue  to  give  justice  for  the 
needy  short  shrift  when  they  divide  up  the 
federal  dollars  they  receive,”  said  Virginia 
Sloan,  president  of  The  Constitution  Proj- 
ect, a non-profit  organization  that  seeks  to 
reform  the  nation’s  criminal  justice  system 
and  strengthen  the  rule  of  law. 

According  to  the  GAO  report,  the  U.S. 
Department  of  Justice  distributed  more 
than  $2.8  billion  in  JAG  funds  between 
2005  and  2010  to  state,  local  and  tribal 
governments.  However,  because  indigent 
defense  wasn’t  “prioritized”  by  Holder  un- 
til 2010,  just  one-tenth  of  1%  of  the  JAG 
money  sent  to  local  and  tribal  agencies,  and 
only  seven-tenths  of  1%  allocated  to  states, 
was  spent  on  indigent  defense  to  ensure 
criminal  defendants’  Sixth  Amendment 
right  to  assistance  of  counsel. 

Meanwhile,  56.6%  of  JAG  funds  pro- 
vided to  local  and  tribal  governments  and 
46.1%  of  the  funds  that  went  to  states  were 
spent  on  prosecution,  law  enforcement  and 
corrections-related  costs. 

JAG  recipients,  according  to  a GAO 
survey,  blamed  this  remarkable  disparity 
on  competing  priorities  and  argued  that 
overtime  pay  for  police  officers,  prosecutors’ 
salaries  and  surveillance  equipment  were 
more  important  than  indigent  defense. 


The  GAO  reported  that  one  JAG 
administrator,  who  explained  his  city  was 
laying  off  more  than  30  police  officers, 
decided  to  effectively  disregard  criminal 
defendants’ right  to  counsel  in  favor  of  law 
enforcement. 

“Because  there  will  now  be  fewer  of- 
ficers on  the  street  to  identify,  report  and 
respond  to  crime  as  it  happens,”  the  GAO 
stated,  “his  jurisdiction  gave  priority  to 
obtaining  technology  that  would  allow  citi- 
zens to  better  report  crimes  as  opposed  to 
providing  funding  for  indigent  defense.” 

Public  defenders  told  the  GAO  that 
they  believe  their  offices  are  underfunded 
partly  because  they  aren’t  part  of  the  deci- 
sion-making process  for  disbursing  funds, 
and  because  they’re  often  unaware  of  their 
eligibility  to  apply  for  certain  grants. 

The  GAO  recommended  that  the 
DOJ’s  Office  for  Justice  Programs  do 


The  prospects  for  cost  savings  in 
the  operation  of  the  Texas  Department 
of  Criminal  Justice  (TDCJ),  now  the  na- 
tion’s largest  state  prison  system,  seemed 
optimistic  in  2011  when  the  state  made  the 
unprecedented  decision  to  close  a prison. 
The  closure  of  the  1 ,000-bed  Central  Unit  in 
Sugarland  should  have  resulted  in  substantial 
savings.  [See:  PLN,  June  2013,  p.  1] . 

Recognizing  this,  the  Texas  legislature 
cut  $60  million  from  the  TDCJ’s  budget 
for  2012  and  raised  the  co-pay  that  state 
prisoners  must  pay  for  medical  treatment 
from  $3  per  visit  to  $100  per  year,  with  the 
fantasy  expectation  of  collecting  up  to  $15 
million  from  prisoners  who  are  not  paid  for 
their  labor.  [See:  PLN,  Oct.  2012,  p.42] . 

Additionally,  the  TDCJ  enacted  other 
cost-cutting  measures  such  as  reducing  the 
number  of  desserts  served  with  prisoners’ 
meals  to  once  a week;  serving  only  two 
meals  on  weekends;  reducing  education, 
rehabilitation  and  treatment  programs; 
closing  and  consolidating  prison  industries; 
and  reducing  the  number  of  staff  in  the 
already  barely-constitutional  prison  medical 


more  to  ensure  that  JAG  funds  and  other 
federal  criminal  justice  grants  are  allocated 
for  indigent  defense,  and  to  inform  public 
defenders  about  grant  opportunities. 

Virginia  Sloan  said  she  wants  more 
accountability  and  consequences  for  grant 
administrators  who  fail  to  apportion  funds 
to  defend  poor  criminal  defendants. 

“Most  importantly,”  she  stated,  “the 
federal  government  must  tell  the  states  and 
localities  that  they  will  not  receive  funding 
unless  they  distribute  it  more  fairly  between 
law  enforcement  and  indigent  defense.”!^ 

Sources:  “Indigent  Defense:  DO]  Could 
Increase  Awareness  of  Eligible  Funding  ajid 
Better  Determine  the  Extent  to  Which  Funds 
Help  Support  This  Purpose,”  Government 
Accountability  Office,  GAO-12-569  (May 
2012);  www.gao.gov;  www. constitution- 
pro]  ect.org 


system.  [See,  e.g.:  PLN,  Dec.  2012,  p.24]. 
Finally,  TDCJ  Executive  Director  Brad 
Livingston  said  any  further  cuts  would 
compromise  prison  security. 

It  all  seemed  so  promising:  The  TDCJ’s 
reduced  expenses  would  help  Texas  manage 
its  massive  budget  shortfall.  Then  reality 
kicked  in  and  the  University  ofTexas  Medi- 
cal Branch  (UTMB)  told  the  legislature 
that  it  couldn’t  provide  the  prison  system’s 
health  care  at  the  reduced  rate  that  law- 
makers had  approved,  and  threatened  to 
terminate  its  contract  with  the  TDCJ.  In  re- 
sponse, legislative  leaders  promised  another 
$45  million  to  UTMB,  vaporizing  most  of 
the  prison  system’s  anticipated  savings. 

The  TDCJ’s  population  has  dropped 
in  recent  years,  from  156,382  in  September 
2011  to  around  150,900  in  October  2013. 
However,  the  budget  for  the  state’s  prison 
system  has  remained  largely  unchanged:  It 
was  approximately  $3.12  billion  in  FY  2011, 
$3.06  billion  in  2012,  around  $3.08  billion 
in  FY  2013  and  the  TDCJ  has  requested 
even  more  - $3.16  billion  - for  FY  2014. 

All  of  this  should  lead  Texas  lawmakers 
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to  question  whether  they  want  to  continue 
incarcerating  so  many  people  - even  though 
the  state’s  prison  population  has  been  drop- 
ping, it  is  still  extremely  high  - given  that 
the  costs  have  remained  relatively  stable  and 
are  starting  to  increase. 

“This  is  an  adult  discussion  that  the 
legislature  is  going  to  have  to  have,”  stated 
Scott  Medlock,  an  attorney  with  the  Texas 
Civil  Rights  Project.  “Ultimately,  the  prob- 
lem is  that  we’re  incarcerating  too  many 
people  for  too  long.” 

State  Senator  John  Whitmire, who  chairs 
the  Senate  Criminal  Justice  Committee, 
agreed  that  the  issue  must  be  addressed. 

“At  some  point,  because  of  the  costs,  we 
have  to  recognize  that  we  don’t  need  to  waste 
one  dollar  incarcerating  one  person  that  doesn’t 
really  need  to  be  behind  bars,”  he  said. 

But  what  can  be  done  to  further  reduce 
the  costs  of  Texas’ prison  system? 

“There  is  nothing  the  state  can  do  to 
limit  its  costs  if  we  keep  sending  more  and 
more  people  to  prison,  if  we  keep  expand- 
ing the  capacity,”  observed  Marc  A.  Levin, 
policy  director  of  Right  on  Crime,  a national 
campaign  of  the  Texas  Public  Policy  Founda- 
tion composed  of  conservative  leaders  who 


support  reforms  designed  to  curb  both  crime 
and  the  cost  of  the  criminal  justice  system. 

Sadly, Texas  once  had  a successful  plan 
to  reduce  its  prison  population  that  was  a 
model  for  other  states.  In  2009,  the  Texas 
legislature  adopted  and  funded  a series  of 
measures  that  primarily  created  diversion 
programs  for  people  who  otherwise  would 
be  sent  to  prison. The  programs  reduced  the 
state’s  prison  population,  more  than  pay- 
ing for  themselves  and  thus  saving  money. 
Unfortunately,  the  cash-strapped  2011 
legislature  defunded  those  same  diversion 
programs  that  had  worked  so  well  in  the 
preceding  two  years.  It  was  a classic  case  of 
being  penny-wise  and  pound-foolish. 

Right  on  Crime  suggested  that  Texas 
may  consider  paroling  around  8,000  non- 
violent, non-U.S.  citizen  prisoners  to  their 
home  countries,  a plan  enacted  by  the 
state  legislature  in  2011  but  which  has  not 
produced  any  significant  results. The  TDCJ 
could  also  grant  more  medical  paroles  to 
seriously  ill  and  dying  prisoners,  something 
allowed  by  law  but  resisted  by  the  parole 
board,  largely  out  of  fear  of  bad  publicity 
should  a medically-paroled  prisoner  recover 
and  go  on  to  commit  additional  crimes. 


[See:  PLN,  Jan.  2013,  p.22]. 

Other  cost-cutting  options  include 
allowing  counties  to  benefit  financially 
if  they  send  fewer  prisoners  to  the  state 
prison  system,  and  reforming  sentencing 
laws  to  reduce  the  discretion  of  state  judges 
to  impose  lengthy  sentences  for  relatively 
minor  offenses.  More  than  a dozen  other 
states  have  already  passed  “smart  on  crime” 
measures,  but  it  remains  to  be  seen  whether 
Texas  lawmakers  have  the  political  fortitude 
to  back  similar  legislation. 

“The  challenge  now  is  to  find  a way 
to  operate  a smaller  [prison]  system  while 
maintaining  public  safety,  which  is  the 
important  consideration,”  said  then-state 
House  Corrections  Chairman  Jerry  Mad- 
den. “We  know  how  to  be  tough  on  crime. 
Being  smart  on  crime  is  always  more  dif- 
ficult to  figure  out.” 

Levin’s  solution  is  much  more  succinct: 
“At  some  point,  we  have  to  stop  putting  every- 
one we  re  mad  at  in  prison  and  reserve  those 
cells  for  the  people  we’re  afraid  of.”  PJ 

S ources : A us  tin  America  n -Statesma  n,  http:// 
gritsforhreakfast.  blogspot.  com,  www.  righton- 
crime.com,  www.tdcj.state.tx.us 
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Minnesota  Judge  Condemns  System 
that  Jails  Mentally  III 


A Minnesota  state  court  judge 
blamed  political  indifference  for  a 
justice  system  that  warehouses  the  men- 
tally ill  in  county  jails  - a practice  that  may 
have  resulted  in  the  death  of  a guard  ten 
weeks  after  he  fought  with  a schizophrenic 
prisoner. 

Hennepin  County  Mental  Health  and 
Probate  Court  Presiding  Judge  Jay  Quam 
made  his  opinions  known  in  an  April  2012 
written  order  when  he  indefinitely  com- 
mitted Derres  Laquan  King,  24,  to  the 
Minnesota  Security  Hospital. 

King,  who  was  born  HIV-positive  and 
sufFers  from  numerous  psychiatric  disor- 
ders,bit  50-year-old  Hennepin  Countyjail 
sergeant  Bradley  Berntson  on  the  leg  during 
an  altercation  after  King  didn’t  get  a spoon 
with  one  of  his  meals. 

Berntson  died  several  months  later 
from  what  a medical  examiner  officially 
called  “acute  alcohol  toxicity,”  though  it’s 
believed  that  he  suffered  fatal  complica- 
tions due  to  medication  he  took  in  an  effort 
to  avoid  potential  HIV  infection  from 
King.  Berntson’s  wife,  Julie,  has  since  filed 
a wrongful  death  suit  against  the  county, 
claiming  he  was  not  adequately  protected 
at  the  jail. 

“It  is  fair  to  conclude  that  the  bite 
Mr.  King  inflicted  contributed  to  Sergeant 
Berntson’s  death, ’’Judge  Quam  wrote. 

“While  they  are  sitting  in  jail,  they 
[mentally  ill  prisoners]  often  recede  further 
into  the  depths  of  their  illness,”  he  added. 
“They  present  a danger  to  themselves;  they 
present  a danger  to  their  fellow  inmates; 
and  they  present  a danger  to  the  good  men 
and  women  who  run  the  jails.” 

In  another  case,  Hennepin  County 
jail  prisoner  Michael  Schuler,  whose  se- 
vere mental  illness  went  largely  untreated, 
stabbed  himself  in  both  eyes  on  May  2, 
2012.  He  had  told  deputies  he  was  the 
Prince  of  Wales.  Later  that  month,  Judge 
Quam  held  a special  commitment  hearing 
to  have  Schuler  belatedly  committed. 

And  on  May  7,  2012,  jail  prisoner 
Tyondra  Newton,  25,  who  suffered  from 
schizophrenia,  killed  herself  by  hanging. 

Quam  noted  there  has  been  a signifi- 
cant increase  in  Hennepin  County  mental 
health  referrals  from  criminal  courts  in 
recent  years. 


Jail  staff  should  be  allowed  to  make 
such  referrals  themselves,  he  said,  when 
they  believe  a prisoner  is  mentally  ill.  He 
also  recommended  that  competency  and 
commitment  evaluations  be  streamlined 
into  a shorter,  more  efficient  process  - 
with  one  judge  ruling  on  both  issues  - so 
that  prisoners  with  psychiatric  problems 
can  more  quickly  receive  treatment  or 
medication. 

“Changes  are  necessary  to  protect 
the  inmates  themselves,  get  treatment  for 
mentally  ill  people  and  protect  the  inno- 
cent,” Judge  Quam  stated.  “The  question 
is  whether  or  not  people  have  the  political 
will  to  implement  them.” 

Unfortunately,  not  much  has  changed 
since  Quam  raised  concerns  about  the 
mental  health  needs  of  prisoners.  Ac- 
cording to  a September  9, 2013  article  in 
the  Star  Tribune,  the  Hennepin  County 
jail  holds  100-200  seriously  mentally 
ill  prisoners  at  any  given  time  - around 
one-quarter  of  the  facility’s  population. 
They  face  lengthy  delays  before  obtaining 
mental  health  care. 

Based  on  an  analysis  by  the  Tribune, 
prisoners  wait  for  over  a month,  on  average, 
before  receiving  a mental  health  evaluation. 


ONE  OF  THE  IRONIES  OF  THE  RECENT 

16-day  federal  government  shutdown, 
which  ended  on  October  16,  2013,  is  that 
prisoners  in  the  federal  Bureau  of  Prisons 
(BOP)  continued  to  receive  their  paychecks 
while  BOP  workers  did  not.  FCI  Forrest 
City,  Arkansas  prison  employee  and  local 
union  president  Jeff  Roberts,  and  his  coun- 
terpart at  FCI  Oxford  in  Wisconsin,  Dave 
Dauman,  as  well  as  other  prison  staffers, 
apparently  failed  to  see  the  humor  in  that 
situation. 

While  Roberts,  Dauman  and  other 
BOP  employees  are  dependent  on  Con- 
gress to  approve  the  Bureau  of  Prisons’ 
budget  (and  thus  their  paychecks),  wages 
for  federal  prisoners  - which  range  on 
average  from  less  than  $20  to  slightly 


There  is  another  month-long  delay  before 
the  findings  of  the  evaluation  are  submitted, 
then  another  30  days  before  a commitment 
determination  is  made  by  the  court.  Plus 
it  takes  several  more  weeks  until  a mental 
health  bed  becomes  available. 

“What  you’re  seeing  is  people  who 
are  mentally  ill  being  labeled  as  criminals,” 
observed  Hennepin  County  Sheriff  Rich 
Stanek. 

Sue  Abderholden,  director  of  the  Min- 
nesota chapter  of  the  National  Alliance 
on  Mental  Illness,  agreed.  “Jailing  people 
for  their  symptoms  is  a travesty,”  she  said. 
“Not  caring  enough  to  do  anything  about 
it,  which  is  what  we  are  seeing  year  after 
year,  is  inhumane.” 

On  July  1,  2013,  a state  law  went 
into  effect  that  requires  the  Minnesota 
Department  of  Human  Services  to  place 
certain  prisoners  in  mental  health  facilities 
within  48  hours  after  a commitment  order 
is  entered.  However,  while  this  reduces  the 
delay  after  someone  has  been  committed, 
it  doesn’t  address  delays  on  the  front  end 
of  the  mental  health  evaluation  and  com- 
mitment process.  PI 

Source:  www.startribune.com 


over  $100  a month  - come  from  different 
funding  sources  that  do  not  rely  on  annual 
appropriations,  including  UNICOR  and 
commissary  accounts. 

What  this  means  is  that  while  BOP 
guards,  among  other  federal  workers,  were 
held  hostage  to  the  partisan  bickering  in 
Washington,  prisoners  were  not.  Some 
BOP  employees  expressed  frustration  that 
prisoners  continued  to  receive  their  pay 
while  staff  members,  who  were  deemed 
“essential”  employees  and  still  had  to  report 
to  work,  didn’t  - though  it  was  unclear 
whether  they  were  angry  with  the  prison- 
ers or  with  members  of  Congress,  who  also 
continued  to  get  paychecks. 

“It  just  seems  wrong  on  so  many  lev- 
els,” said  Roberts.  “There’s  a sense  of  fear 
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among  the  employees,  they  do  not  want  to 
have  to  default  on  a loan  or  have  their  credit 
affected  or  have  a bad  name  within  the 
community,”  he  noted.  “The  inmates  who 
have  committed  the  crimes  in  this  country 
and  are  incarcerated  by  violating  the  laws  of 
common  society,  they’re  not  affected  by  the 
shutdown,  but  the  employees  that  we  trust 
to  keep  our  communities  safe  are.” 

“A  lot  of  us  are  concerned  about  how 
we’re  going  to  get  to  work  next  week.  Just 
because  we’re  federal  employees,  we  still 
live  paycheck  to  paycheck, ’’Dauman  added. 
“We  supervise  inmates  who  perform  duties 
within  the  institution,  and  those  inmates  at 
this  point  are  getting  paid.  They  do  get  paid 
out  of  a little  different  funding.  It  still  falls 
under  the  Bureau  of  Prison’s  budget.” 

At  least  he  acknowledged  that  it  wasn’t 
the  prisoners’  fault  that  BOP  employees 
were  not  receiving  their  paychecks.  “I  blame 
Congress.  I think  there’s  a simple  solution 
- even  a continued  resolution  for  90  days  - 
then  they  could  talk  about  affordable  health 
care  and  whatever  else.” 

“To  these  lawmakers,  they  need 
to  understand  the  government  is  not  a 
business.  It’s  an  expense.  They  want  their 
criminals  locked  up  because  they  don’t 
want  them  running  around  in  the  streets. 
That  costs  money,”  said  Don  Peace,  presi- 
dent of  the  local  union  at  USP  McCreary 
in  Kentucky. 

Other  prison  union  officials  weighed  in 
on  the  government  shutdown,  too. 

“This  is  the  craziest  thing  I’ve  ever  seen 
in  my  life.  I’m  completely  stunned  at  the 
behavior  of  our  elected  officials,”  stated  Jill 
Carver,  a teacher  and  local  union  president 
at  FCI  Beckley  in  West  Virginia.  “We’re 
tired  of  being  the  pawns.” 

USP  Atlanta  guard  and  local  union 


president  Kelvin  Williams  noted  during 
the  shutdown  that  “Bills  still  keep  coming 
in,  mortgage  needs  to  be  paid.  I don’t  know 
how  Pm  going  to  feed  my  family  and  keep 
the  roof  over  my  head  and  the  lights  on.” 

Apparently,  the  comments  by  Roberts, 
Dauman,  Carver,  Peace,  Williams  and  other 
federal  prison  union  officials  were  part  of 
a coordinated  nationwide  media  campaign 
intended  to  draw  attention  to  the  plight  of 
unpaid  BOP  workers. 

According  to  a news  report,  at  least  one 
credit  union  for  prison  employees  helped 
out  during  the  shutdown  by  offering  low- 
interest  loans.  BOP  employees  will  receive 
back  pay  for  the  shutdown  period,  thus  their 
pay  was  only  delayed,  not  denied.  Further, 
the  vast  majority  of  federal  prison  staffers 
- around  84%  - were  exempt  from  unpaid 
furloughs. 

Perhaps  the  real  problem  is  the  BOP’s 
constantly  growing  prison  population.  Too 
many  prisoners  translates  into  too  much 
money  being  spent,  and  when  the  funding 
source  for  most  of  that  money  suddenly 
stops  there  are  immediate  and  unpleasant 
consequences.  Congress,  the  BOP  and  fed- 
eral prison  workers  presumably  learned  that 
lesson  during  the  government  shutdown. 

At  least  while  Congress  and  President 
Obama  tried  to  sort  out  the  federal  budget, 
BOP  prisoners  - who  had  no  say  in  the 
matter  because  they  have  no  political  voice 
and  are  unable  to  vote,  unlike  unionized 
prison  employees  - continued  to  receive 
their  meager  paychecks.  Which  only  seems 
fair.  PI 

Sources:  www.wmctv.com,  http://fox6now. 
com,  www.wmbfnews.com,  New  York  Post, 
Charleston  Daily  Mail,  www.wsbtv.com, 
www.wbir.com 
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GEO  Group  Pulls  out  of  Mississippi  Prisons 


Last  year,  the  GEO  Group  - the 
nation’s  second-largest  for-profit  prison 
company  - announced  that  it  was  pulling 
out  of  its  contracts  to  operate  three  Mis- 
sissippi prisons.  That  development  came 
shortly  after  a federal  court  announced 
sweeping  changes  at  the  GEO-run  Wal- 
nut Grove  Youth  Correctional  Facility 
(WGYCF)  in  Leake  County,  Mississippi 
following  the  settlement  of  a lawsuit. 

U.S.  District  Court  Judge  Carlton  W. 
Reeves  wrote  that  WGYCF,  a prison  for 
youthful  male  offenders  ages  13  to  22  con- 
victed as  adults,  “has  allowed  a cesspool  of 
unconstitutional  and  inhuman  acts  and  condi- 
tions to  germinate,  the  sum  of  which  places 
the  offenders  at  substantial  ongoing  risk.” 

A March  20,  2012  report  by  the  U.S. 
Department  of  Justice  (DOJ)  found  “sys- 
temic, egregious  practices”  at  WGYCF, 
including  “brazen”  sexual  activity  between 
staff  and  offenders  that  was  “among  the 
worst  that  we’ve  seen  in  any  facility  any- 
where in  the  nation.”  Poorly  trained  guards 
at  WGYCF  beat  youths  and  used  excessive 
pepper  spray.  Employees  sold  drugs  at  the 
facility.  Prisoners  were  denied  adequate 
medical  care  and  not  afforded  “even  the 
most  basic  education  services.”  There  was 
a culture  of  “deliberate  indifference”  to 
possessing  homemade  knives  used  in  gang 
fights  and  rapes.  Finally,  the  report  noted 
that  some  guards  had  gang  affiliations. 

“A  lot  of  times,  the  guards  are  in  the 
same  gang,”  said  former  WGYCF  prisoner 
Justin  Bowling.  “If  an  inmate  wanted  some- 
thing done,  they  got  it.  If  they  wanted  a cell 
popped  open  to  handle  some  business  about 
some  fighting  or  something  like  that,  it  just 
pretty  much  happened.” 

The  DOJ  report  concluded  that  the 
“State  of  Mississippi  is  deliberately  indif- 
ferent to  the  constitutional  rights  of  young 
men  confined  at  WGYCF.  Evidence  discov- 
ered at  WGYCF  reveals  systemic,  egregious 
and  dangerous  practices  exacerbated  by  a 
lack  of  accountability  and  controls.” 

GEO  Group’s  spokesman  blamed  the 
abuses  on  Cornell  Companies,  the  contrac- 
tor that  ran  WGYCF  before  GEO  bought 
Cornell  in  2010.  However, Jonathan  Smith, 
chief  of  special  litigation  in  the  Justice 
Department’s  Civil  Rights  Division,  said 
the  abuses  continued  after  GEO  assumed 


by  David  M.  Reutter 

management  at  the  facility,  and  according 
to  Judge  Reeves,  “Following  GEO  and 
Cornell’s  merger,  key  personnel,  policies 
and  training  at  WGYCF  did  not  change 
substantially.” 

The  lawsuit  challenging  conditions 
at  WGYCF,  brought  by  the  Southern 
Poverty  Law  Center  and  the  ACLU’s 
National  Prison  Project,  named  the  state 
rather  than  GEO  Group  as  a defendant. 
The  case  settled  in  March  2012,  shortly 
after  the  release  of  the  DOJ  report,  with  the 
district  court  noting  that  an  investigation 
by  the  plaintiff’s  attorneys  had  “uncovered 
pervasive  violations  of  state  and  federal  civil 
and  criminal  law  and  a wholesale  lack  of 
accountability  by  prison  officials.” 

As  part  of  the  settlement,  Mississippi 
agreed  to  remove  all  offenders  age  17  and 
under,  and  all  vulnerable  youths  under  age 
20,  from  WGYCF  and  transfer  them  to  a 
Youthful  Offender  Unit  (YOU)  at  the  state- 
operated  Central  Mississippi  Correctional 
Facility  by  December  1,2012.  The  YOU  is 
required  to  have  a classification  system  to 
ensure  that  youth  are  “appropriately  and 
safely  housed”  and  “provided  with  reason- 
able safe  living  conditions  and  ...  protected 
from  violence  and  other  physical  or  sexual 
abuse  by  staff  and  other  youth  or  inmates.” 
The  settlement  further  provides  that 
physical  force  and  “mechanical,  physical 
or  chemical  restraints  such  as  O.C.  spray, 
pepper  spray  and  mace”  will  not  be  used  to 
punish  youthful  offenders. 

Additionally,  staff  at  the  YOU  are 
prohibited  “from  forcing  inmates  ...  to  en- 
gage in  physical  exertion  that  inflicts  pain 
or  discomfort,  for  example  the  practice  of 
forcing  youth  to  ‘alligator  walk’  and  to  ‘duck 
walk,”’  nor  are  staff  allowed  to  “employ  pain 
aversion  behavior  management  techniques.” 
Solitary  confinement  will  not  be  used  in  the 
YOU,  though  youths  maybe  subject  to  in-cell 
confinement  under  certain  circumstances. 
Youthful  offenders  will  receive  an  “appropri- 
ate mix  of  interactive,  structured  rehabilitative 
and / or  educational  programming,  recreational, 
and  leisure  activities  outside  of  their  cells  on  a 
daily  basis,  including  weekends  and  holidays.” 
The  settlement  also  addresses  issues  related  to 
medical  and  mental  health  treatment,  suicide 
prevention,  disciplinary  procedures,  griev- 
ances, visitation  and  staffing. 


Two  monitors,  James  Austin  and  Paul 
DeMuro,  were  appointed  to  oversee  com- 
pliance with  the  settlement  agreement,  with 
the  state  to  pay  the  monitoring  expenses. 
The  settlement,  entered  as  a consent  decree, 
will  last  up  to  five  years  “from  the  date  that 
the  YOU  houses  at  least  half  of  all  youth 
who  are,  at  that  point  in  time,  eligible  for 
the  YOU.”  See:  DePriest  v.  Epps,  U.S.D.C. 
(S.D.  Miss.),  Case  No.  3:10-cv-00663- 
CWR-FKB. 

The  week  before  GEO  decided  to  pull 
out  of  WGYCF  and  two  other  prisons  in 
Mississippi,  the  state’s  Corrections  Com- 
missioner, Christopher  Epps,  praised  the 
company.  “Since  GEO  took  over  August 
2010,  have  there  been  incidents?  The  answer 
is  yes,”  he  said.  “Will  there  be  more?  The 
answer  is  yes.  But  they’re  doing  better,  and 
I’m  pleased  with  it.” 

The  next  week,  after  GEO  announced 
it  was  withdrawing  from  its  contracts  to 
operate  the  three  prisons,  Epps  changed  his 
tune.  He  said  he  hoped  the  new  contrac- 
tor would  “provide  a better  price  for  the 
taxpayers  of  the  state  and  at  the  same  time 
maybe  do  a better  job  in  the  operation  of 
the  facilities.” 

GEO  Group  did  not  state  a reason 
for  leaving  Mississippi,  but  the  company’s 
CEO,  George  Zoley,  said  the  company 
would  discontinue  operating  the  1,500- 
bed  East  Mississippi  Correctional  Facility, 
which  houses  mentally  ill  prisoners, because 
it  was  “financially  underperforming.”  GEO 
also  pulled  out  of  its  contract  to  operate  the 
Marshall  County  Correctional  Facility. 

The  company  discontinued  all  of  its 
Mississippi  contracts  by  July  2012,  and 
another  private  contractor,  Management 
&Training  Corporation  (MTC),  took  over 
operations  at  the  three  facilities.  MTC  also 
manages  the  Wilkinson  County  Correc- 
tional Center  in  Woodville,  Mississippi. 

In  May  2013,  the  Southern  Poverty 
Law  Center  and  the  ACLU  filed  a lawsuit 
in  federal  court  alleging  filthy,  dangerous 
and  violent  conditions  at  the  East  Missis- 
sippi Correctional  Facility.  PLN  will  report 
on  that  case  in  a future  issue.  PI 

Sources:  National  Public  Radio,  Associated 
Press,  www.mtctrains.com,  www.bizjournals. 
com,  www.aclu.org 
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holidays  and  to  help  you  get  through  this  difficult  time. 

Our  friends  with  Prison  Legal  News  want  you  to  know  that  we  are  all 
dedicated  to  keeping  your  rights  to  quality  reading  material  as  it  should  be. 
We  are  going  to  protect  First  Amendment  Rights  with  all  our  might! 


Inmate  Magazine  Service,  Inc. 
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Gun  Found  in  Segregation  Cell  at 
Privately-operated  Mississippi  Prison 


According  to  documents  produced 
by  the  Mississippi  Department  of 
Corrections  pursuant  to  a public  records 
request,  a semi-automatic  pistol  and  other 
contraband  was  found  at  the  Wilkinson 
County  Correctional  Facility  in  Wood- 
ville  on  September  13, 2013.  The  prison  is 
operated  by  Management  &Training  Cor- 
poration (MTC),  a for-profit  company. 

According  to  emails  from  MTC  offi- 
cials, an  anonymous  phone  call  to  the  facility 
indicated  that  contraband  was  going  to  be 
“thrown  over  the  fence  on  the  south  end  of 
the  prison  which  house  [sic]  Long  Term 
Segregation  offenders  and  there  was  to  be 
a gun  in  the  package.”  The  fence  line  was 
“walked  twice”before  a package  with  contra- 
band was  located,  which  contained  three  cell 
phones  and  tobacco  but  no  firearm. 

Based  on  the  anonymous  call,  staff 
located  a broken  cell  window  in  G Pod.  A 
search  of  the  cell  resulted  in  the  discovery 
of  a semi-automatic  Model  MP  .25  pistol 
in  the  possession  of  a prisoner.  Other  con- 
traband found  in  the  cell  included  tobacco, 
a cell  phone  charger  and  a “6  in.  sharpened 
weapon  made  of  the  cell  light  fixture.” 

There  was  no  indication  how  the 
firearm  ended  up  inside  the  segregation 
cell.  The  gun  was  found  in  the  cell  of  Isaac 
Garner;  another  prisoner,  Gary  Long,  was 
reportedly  implicated  in  the  incident.  Both 
were  transferred  to  other  prisons. 

The  south  end  of  the  Wilkinson  County 
Correctional  Facility  was  placed  on  lockdown 
after  the  firearm  was  found.  MTC  did  not 
publicly  announce  that  a gun  had  been  brought 
into  the  facility  and  company  spokesperson 


Issa  Arnita  declined  to  comment  about  the 
incident,  citing  an  ongoing  investigation. 

According  to  Mississippi  Department 
of  Corrections  Communications  Director 
Grace  Simmons  Fisher,  no  firearms  were 
found  in  state-run  secure  correctional  facili- 
ties last  year  and  thus  far  in  2013;  the  only 
gun  discovered  was  at  the  MTC-managed 
Wilkinson  County  prison. 

“The  introduction  of  a firearm  into 
a correctional  facility  is  a serious  security 
breach,”  said  PLN  managing  editor  Alex 
Friedmann,  who  also  serves  as  president  of 
the  Private  Corrections  Institute  (PCI),  a 
non-profit  watchdog  group  that  opposes  the 
privatization  of  correctional  services.  “It  s tell- 
ing that  since  2012,  the  only  gun  found  in  a 
Mississippi  prison  was  at  a privately-operated 
facility,  and  that  the  contractor, MTC,  decided 
not  to  publicly  disclose  that  incident. 

“Why  didn’t  MTC’s  perimeter  guards 
detect  the  introduction  of  contraband  over 
the  fence?  How  did  the  gun  end  up  inside 
a prisoner’s  segregation  cell?  And  why  did 
it  take  an  anonymous  phone  call  to  alert 
prison  staff?  The  public  deserves  answers 
to  those  questions,”  he  added. 


MTC  assumed  management  of  the 
1,000-bed  Wilkinson  County  Correctional 
Facility  in  July  2013  after  the  state  declined 
to  renew  its  contract  with  the  former  opera- 
tor, Corrections  Corporation  of  America. 
The  prison  had  a history  of  violence  during 
CCA’s  tenure,  including  an  April  20, 2013 
riot  that  resulted  in  the  stabbing  death  of 
prisoner  Demond  Flowers.  [See:  PLN, July 
2013,p.38].P 

Source:  PCI  press  release  ( October  25, 2013) 
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New  York  City  Jail  Chaplain  Fined  for  Accepting 
Bribe,  Pleads  Guilty  to  Fraud  Charges 


and  was  released  from  prison  on  May  29,  Sources:  New  York  Daily  News,  The  New  York 
2013.  P Times,  www.failedmessiah.com 

New  Exonerations  Registry  Catalogs 
Over  2,400  Wrongful  Convictions 


A POLITICALLY-CONNECTED  NewYoRK 
City  jail  chaplain  was  fined  for  ac- 
cepting a gift  from  a prisoner’s  family,  then 
charged  with  stealing  federal  housing  funds 
in  an  unrelated  case.  He  was  ordered  to 
serve  45  days  in  federal  prison. 

Rabbi  Leib  Glanz,  54,  admitted  ac- 
cepting a silver  wine  goblet  and  plate  worth 
about  1500  during  a lavish  bar  mitzvah  for 
Jewish  prisoner  Tuvia  Stern’s  son  at  the 
downtown  New  York  City  jail  known  as 
“The  Tombs,”  which  included  a band  and 
catered  food.  [See:  PLN,  Feb.  2010,  p.24] . 
Glanz,  who  coordinated  the  December  30, 
2008  event,  said  he  tried  to  reject  the  gift. 

“But  the  family  and  other  guests  in- 
sisted I accept  it,”  he  explained  to  the  city’s 
Conflict  of  Interest  Board.  “I  believe  that  to 
have  refused  this  gift  under  these  circum- 
stances would  likely  have  caused  the  Stern 
family  significant  embarrassment  in  front 
of  their  relatives  and  friends.” 

Jail  employees  are  prohibited  from  ac- 
cepting gifts  from  prisoners’families.  Glanz 
was  fined  $2,500  in  December  2011  for 
accepting  the  goblet  and  plate,  and  resigned 
from  his  part-time  chaplaincy  position. 
Three  other  jail  employees  resigned  after 
details  of  the  bar  mitzvah  were  leaked  to 
the  press. 

In  September  2011,  Glanz  was  ar- 
rested and  charged  with  participation  in  a 
fraudulent  scheme  involving  $220,000  in 
federal  housing  funds.  One  year  later  he 
pleaded  guilty  to  a misdemeanor  charge 
for  defrauding  the  federal  government  of 
Section  8 housing  subsidies  over  a 15-year 
period;  on  February  28, 2013,  he  was  sen- 
tenced to  45  days  in  prison. 

Glanz  asked  for  mercy  at  his  sentenc- 
ing hearing.  “All  my  life,  I have  tried  to 
do  only  what  is  good,  I have  tried  to  help 
many  people,”  he  stated.  “But  in  this  case, 
I have  not  lived  up  to  my  own  standards.  I 
said  ‘yes’  when  I should  have  said  ‘no,’  and 
by  doing  that,  I have  failed  myself,  I have 
failed  many  people.” 

Glanz’s  brother  was  sentenced  to  six 
months  in  prison  and  six  months  on  home 
confinement  for  his  role  in  the  Section 
8 fraud  scheme.  Additionally,  both  were 
ordered  to  pay  a total  of  $220,000  in  restitu- 
tion to  the  federal  government. 

Rabbi  Glanz  served  his  sentence 


According  to  the  National  Registry 
of  Exonerations,  more  than  1,230  crimi- 
nal defendants  who  were  wrongfully  convicted 
have  been  exonerated  since  1989.  Another 
1,170  cases  involving  wrongful  convictions 
were  not  included  in  the  Registry’s  database 
because  they  were  “collective  exonerations”  in 
police  misconduct  scandals  in  which  officers 
fabricated  evidence  - for  example, by  planting 
dmgs  or  guns  on  suspects. 

The  criminal  justice  system  does  not 
keep  an  official  record  of  exonerations. 
As  such,  the  University  of  Michigan  Law 
School  partnered  with  the  Center  on 
Wrongful  Convictions  at  Northwestern 
University  School  of  Law  to  found  the 
Registry  in  May  2012. 

The  Registry’s  database  includes  cases 
gathered  from  court  records  and  catalogs 
of  exonerations  maintained  by  wrongful 
conviction  organizations,  such  as  the  In- 
nocence Project. 

One  of  the  most  recent  exonerations 
in  the  Registry  is  that  of  Sheldon  Mosley, 
who  was  convicted  of  child  sexual  abuse  in 
1996  in  Texas,  sentenced  to  60  years  and 
released  on  October  11, 2013.  Mosley  was 
falsely  accused  of  molesting  his  4-year-old 
daughter,  who  recanted  in  2012,  saying  she 
had  been  coerced  into  testifying  about  the 
abuse  by  other  family  members.  The  Texas 
Court  of  Criminal  Appeals  vacated  Mos- 
ley’s conviction  and  the  district  attorney 
dismissed  the  charges. 

The  Registry  has  amassed  details  about 
1,232  exonerations  between  1989  and 
October  2013.  The  wrongfully  convicted 
defendants  in  those  cases  served  a combined 
total  of  more  than  10,000  years  in  prison 
before  being  exonerated.  Ninety-three 
percent  were  male  and  around  half  were 
African  American.  Over  100  had  been 
sentenced  to  death. 

Interestingly,  83%  of  the  exonerees  had 
taken  their  cases  to  trial  and  been  convicted 
by  juries;  7%  were  convicted  by  judges  while 
only  9%  pleaded  guilty.  This  indicates  that  in 


a disproportionate  percentage  of  cases,  the 
defendants  who  went  to  trial  proclaiming 
their  innocence  were,  in  fact,  innocent. 

According  to  the  Registry,  52%  of 
wrongful  convictions  involved  perjured 
testimony  or  false  accusations;  in  homicide 
cases  that  number  climbed  to  65%.  Police 
and  prosecutorial  misconduct,  including 
withholding  exculpatory  evidence,  con- 
tributed to  43%  of  the  cases  resulting  in 
exonerations. 

Just  over  40%  of  the  wrongful  convic- 
tions were  based  on  mistaken  eyewitness 
identification  - 79%  in  sexual  abuse  cases. 
False  or  misleading  forensic  evidence  was 
involved  in  22%  of  wrongful  convictions, 
while  false  confessions  occurred  in  14%. 
[See:  PLN,  Dec.  2011,  p.14;  April  2011, 
p.  1 8] . The  percentages  add  up  to  more 
than  100%  because  multiple  factors  were 
involved  in  many  of  the  cases. 

“The  most  important  goal  of  the 
[criminal  justice]  system  is  accuracy,”  said 
Michigan  Law  School  professor  Samuel 
Gross,  who  helped  create  the  Registry. 
“Getting  the  right  person  and  not  getting 
the  wrong  person  are  obviously  the  most 
important  goals.  The  only  way  to  get  those 
are  to  learn  how  we  made  our  mistakes.” 

The  Registry  does  not  include  innocent 
defendants  who  pleaded  guilty  to  avoid  the 
risk  of  more  serious  punishments,  or  cases 
that  were  dismissed  due  to  legal  errors 
absent  evidence  of  innocence. 

The  Registry  is  “a  good  start”  said  Rob 
Warden,  executive  director  of  the  Center 
on  Wrongful  Convictions.  However,  it 
represents  only  a small  fraction  of  the  total 
number  of  cases  involving  innocence.  “We 
know  there  are  many  more  that  we  haven’t 
found,”  said  Gross.  Counties  such  as  San 
Bernardino  County  in  California  and  Bexar 
County  in  Texas  are  heavily  populated  yet 
claim  to  have  no  exonerations.  Researchers 
believe  that  is  unlikely. 

“What  this  shows  is  that  the  criminaljus- 
tice  system  makes  mistakes,  and  they  are  more 
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New  Hampshire  Supreme  Court  Revives 
Prisoner's  Negligence  Action 


common  than  people  think,”  Gross  stated. 

Unsurprisingly,  some  prosecutors 
disagree.  Exonerations  “give  the  gross 
perception  that  there  is  a serious  problem 
with  wrongful  convictions  in  this  country, 
and  it  is  just  not  the  case, ’’said  Scott  Burns, 
executive  director  of  the  National  District 
Attorneys  Association. 

One  cannot  help  but  wonder  if  Mr. 
Burns  and  his  fellow  prosecutors  would  feel 
the  same  way  if  they  were  among  the  thou- 
sands of  innocent  men  and  women  who 
have  been  wrongfully  convicted  and  sent  to 
prison  for  crimes  they  didn’t  commit. 

The  Registry  is  not  the  first  project  to 
compile  a database  of  exonerations.  Justice 
Denied  maintains  a list  of  more  than  3,900 
people  who  were  wrongfully  convicted  both 
in  the  United  States  and  other  countries, 
and  publishes  an  online  quarterly  magazine 
of  the  same  name  about  wrongful  convic- 
tions. Plus  the  Innocence  Project  has  a 
database  of  311  post-conviction  DNA 
exonerations.  [See  PLN ’s  resources  section 
on  page  60]. 

Sources:  USA  Today,  Associated  Press,  Huff- 
ington  Post,  www.exonerationregistry.org 


Last  year  the  New  Hampshire  Supreme 
Court  reversed  a lower  court’s  dismissal 
of  a prisoner’s  negligence  claims,  finding 
they  were  permitted  under  RSA  507-B:2. 

On  September  9, 2007,  New  Hampshire 
county  prisoner  Dana  Chatman  was  part  of a work 
crew  assigned  to  dean  the  Lee  County  Fair  site. 
Strafford  County  Dept,  of  Corrections  (DOC) 
employee  Paul  Giampa  supervised  the  crew. 

Giampa  ordered  Chatman  and  other  pris- 
oners to  load  numerous  tables  and  chairs  onto  an 
unhitched  trailer  sitting  on  uneven,  soft  ground. 
Once  the  trailer  was  fully  loaded,  Giampa 
directed  Chatman  and  others  to  lift  and  hitch 
it  to  a pickup  truck.  In  the  process,  however,  a 
weld  on  the  trailer  jack  or  hitch  failed,  causing 
the  trailer  to  fall  on  Chatman’s  left  leg  and  ankle. 
He  suffered  permanent  injuries. 

Chatman  filed  a state  court  negligence 
action  against  Giampa,  Strafford  County  and 
the  DOC,  seeking  to  hold  the  county  liable 
under  the  doctrine  of  respondeat  superior.  The 
trial  court  granted  the  defendants’  motion  to 
dismiss,  finding  that  Chatman’s  claims  were 


barred  by  RSA  507-B:2  because  they  did  not 
arise  out  of  the  ownership,  occupation,  main- 
tenance or  operation  of  a motor  vehicle. 

On  appeal,  the  New  Hampshire  Su- 
preme Court  first  determined  that  resolution 
of  the  issue  required  interpretation  of  RSA 
507-B:2  and  related  statutes.  After  con- 
ducting an  extensive  statutory  construction 
analysis,  the  Court  followed  the  reasoning  of 
the  Minnesota  Court  of  Appeals  in  Melchert 
v.  Melchert,  519  N.W.2d  223,  226  (Minn. 
Ct.  App.  1994)  to  hold  that  Chatman  “was 
involved  in  the  loading  operation  when  he 
lifted  the  fully-loaded  trailer  and  attempted 
to  hitch  it  to  the  truck.” 

The  Supreme  Court  found  that  “operat- 
ing the  truck  in  this  case  included  attempting 
to  hitch  the  trailer  to  the  truck.”  As  such,  the 
Court  reversed  the  dismissal  of  Chatman’s 
suit,  concluding  that  his  claims  arose  out  of 
the  county’s  operation  of  a motor  vehicle  and 
thus  fell  within  the  scope  of  RSA  507-B:2. 
See:  Chatman  v.  Strafford  County,  163  N.H. 
320, 42  A.3d  853  (N.H.  2012).  ft 
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Prisoners  in  Texas  Jail  Providing  Less  Slave  Labor 


According  to  Taylor  County, Texas 
Sheriff  Les  Bruce,  prisoners  at  the 
county  jail  in  Abilene  are  performing  less 
free  labor  than  in  the  past. 

Bruce  allowed  low-risk  prisoners  con- 
victed of  non-violent  ofFenses  to  perform 
work  for  the  county  in  exchange  for  three 
days  of  good  conduct  time  for  each  day  of 
labor.  Prisoners  have  traditionally  worked 
on  crews  that  clean  up  the  roads,  pick  up 
trash  at  illegal  dump  sites,  and  perform  lawn 
care  and  grounds  maintenance  on  county- 
owned  property. 

“It’s  hard  to  put  a dollar  figure  on  what 
work  crews  have  saved  the  county,”  said 
Precinct  1 County  Commissioner  Randy 
Williams.  “But  over  the  past  10  years,  it  has 
to  be  in  the  millions.” 

However,  Sheriff  Bruce  began  run- 
ning a greatly  reduced  set  of  work  crews 
in  2012.  Several  years  ago  he  regularly  had 
over  30  prisoners  who  qualified  to  work  in 
the  crews;  the  average  is  now  between  10 
and  15.  And  just  because  prisoners  qualify 
doesn’t  mean  they’re  ready  to  work. 

“Before  you  turn  an  inmate  loose  with 
a chainsaw  or  a Weed  Eater,  you  have  to  do 
some  training,”  stated  Precinct  3 County 
Commissioner  Stan  Egger.  “Now,  by  the 
time  you  have  someone  trained,  they’re 
getting  out  of  jail.” 

One  reason  for  the  reduction  in  the 
work  crews  is  that  prisoners  are  receiving 
shorter  sentences  or  being  transferred  to  the 
state  prison  system  faster  than  in  the  past. 
Also,  those  who  remain  at  the  jail  aren’t  as 
able  or  willing  to  work. 

“It’s  not  just  training  that’s  lacking,” 
Bruce  said.  “We’ve  seen  a generational  shift 
in  our  inmate  population.  The  days  are  over 
when  inmates  would  show  up  knowing 
they’d  be  incarcerated  for  a few  months  and 
would  want  to  work  to  reduce  their  time.” 

An  escape  from  a work  crew  that  oc- 
curred in  December  2011  also  complicated 
the  situation.  In  that  incident,  a 22 -year-old 
prisoner  jumped  off  a bus  that  was  returning 
a work  crew  to  the  j ail;  he  remained  at  large 
for  two  hours.  Bruce  said  it  was  another 
sign  of  a change  in  attitude  among  the  jail’s 
population. 

“In  interviews  with  folks  who’ve 
walked  off  work  crews,  they  said  they  knew 
they  would  be  recaptured,  but  all  they  were 
thinking  about  was  tonight,  about  seeing 
their  sweetie  for  half  a day,”  he  stated. 


After  the  escape,  Bruce  halved  the 
number  of  prisoner  work  crews  from  four  to 
two  and  assigned  two  deputies  to  supervise 
each  crew  instead  of  one.  He  claimed  the 
change  wasn’t  connected  to  the  publicity 
surrounding  the  escape. 

Bruce  stopped  using  prisoners  for 
grounds  maintenance  at  the  county  court- 
house and  expo  center,  too.  County  Judge 
Downing  Bolls  said  three  unfilled  positions 
at  the  Sheriff’s  Office  would  be  shifted  to 
the  county  maintenance  department  to 
take  care  of  grounds  maintenance  at  those 
locations. 


According  to  Oswald  Spengler, 
writing  in  The  Decline  of  the  West , 
“Moral  is  a conscious  and  planned  causal- 
ity of  conduct,  apart  from  all  particulars  of 
actual  life  and  character,  something  eternal 
and  universally  valid,  not  only  without  time 
but  hostile  to  time  and  for  that  very  reason 
‘true.’”  He  adds  that  “Every  moral  action 
is  a piece  of  this  sacrifice,  and  an  ethical 
life-course  is  an  unbroken  chain  of  such  sac- 
rifices. Above  all,  the  offering  of  sympathy, 
compassion,  in  which  the  inwardly  strong 
gives  up  his  superiority  to  the  powerless.” 

What  happens  when  educated,  pow- 
erful people  withhold  sympathy  and 
compassion  from  those  without  power? 
What  happens  when  individuals  set  aside 
Spengler’s  definition  of  morality  and  adopt  a 
philosophy  that  the  end  justifies  the  means? 
Answer:  despicable  events  occur,  events  like 
those  described  in  Against  Their  Will-  a dif- 
ficult and  frankly  frightening  book  by  Allen 
M.  Hornblum,  who  has  written  extensively 
on  medical  experimentation  on  prisoners, 
Judith  L.  Newman  and  occasional  PLN 
writer  Gregory  J.  Dober. 

This  book  is  difficult  to  read  not  because 
it ’s  dry  and  overly  literary,  but  rather  because 
it’s  emotionally  grueling.  And  it’s  frightening 
because  it  demonstrates  the  ethical  sinkhole 
into  which  humans  can  descend. 


“I  don’t  know  that  county  residents 
will  notice  a difference  with  the  changes,” 
Commissioner  Egger  stated.  “We  may  not 
get  as  much  accomplished,  though,  because 
there’s  always  work  to  be  done.” 

Sheriff  Bruce  lost  in  the  last  primary 
election  and  was  replaced  by  one  of  his 
deputies  who  ran  against  him,  Ricky 
Bishop,  on  January  1,  2013.  Several  es- 
capes that  occurred  during  Bruce’s  tenure 
were  reportedly  a “hot  button  topic”  in  the 
campaign.  FI 

Sources:  Associated  Press,  www.ktxs.com 


Against  Their  Will  relates  a true  story, 
the  story  of  children  exploited  as  subjects 
in  medical  experiments. These  experiments 
were  not  performed  by  Nazi  physicians  like 
Dr.  Mengele;  rather,  they  were  conducted 
by  ruthless,  single-minded  American  doc- 
tors who  deluded  themselves  into  believing 
they  were  pursuing  the  greater  good.  And 
in  their  pursuit,  they  became  monsters  of 
the  worst  sort. 

The  book  begins  by  providing  a suc- 
cinct summary  of  eugenics  in  the  United 
States  during  the  19th  and  20th  centu- 
ries. Essentially,  eugenicists  looked  down 
their  collective  noses  at  the  disabled,  the 
handicapped  and  persons  marginalized  by 
society  as  second-rate  and  inferior.  Eugen- 
ics offered  a convenient  pretext  for  doing 
the  unthinkable. 

Many  of  the  so-called  inferior  were 
children:  orphans,  those  born  with  Downs 
Syndrome  or  afflicted  by  cerebral  palsy,  or 
simply  children  who  happened  to  be  born 
into  the  wrong  family  at  the  wrong  time. 
Schizophrenic  and  autistic  children  were 
subjected  to  repeated  sessions  of  electro- 
shock therapy  or  given  twice-daily  doses 
of  LSD.  Children  at  the  Wrentham  State 
School  were  injected  with  radioactive 
isotopes.  Others  were  forcibly  castrated, 
or  deliberately  infected  with  gonorrhea  or 


Against  Their  Will:  The  Secret  History  of  Medical 
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ringworm.  Still  other  children,  like  those  at 
the  Willowbrook  State  School  in  Staten  Is- 
land, New  York,  were  infected  with  hepatitis. 
All  of  these  monstrous  acts  were  done  in  the 
name  of  science  and  for  the  greater  good  of 
humanity.  The  children  were  not  informed 
that  they  were  participating  in  medical 
experiments;  none  had  consented  to  do  so. 
They  participated  “against  their  will.” 

Children  who  were  infected  with 
diseases  were  forced  to  take  part  in  ex- 
perimental treatments.  In  some  cases,  no 
treatment  was  provided;  the  doctors  merely 
wanted  to  observe  and  record  the  course  of 
the  disease.  As  a result,  many  of  the  children 
died  painful  and  preventable  deaths.  They 
were  buried  in  paupers’  graves. 

The  justification  for  this  experimenta- 
tion was  the  Cold  War.  National  security 
was  at  stake;  communism  lurked  in  the 
shadows,  ready  to  pounce  on  those  who  es- 
chewed constant  vigilance,  and  the  results  of 
the  experiments  could  be  useful  for  national 
security  purposes. 

The  authors  of  Against  Their  Will  sum- 
marize the  political  and  social  contexts 
that  preceded  and  endorsed  such  heinous 
experimentation  on  children.  Several  gov- 


ernment agencies  willingly  played  a part: 
the  Department  of  Defense,  the  Atomic 
Energy  Commission  and  the  CIA.  Each 
provided  funding  and  objectives  for  various 
medical  studies. 

In  one  of  the  more  unnerving  portions 
of  the  book,  the  authors  document  medical 
experiments  on  children  as  recently  as  the 
1990s.  And  if  that’s  not  enough,  they  emphati- 
cally state  that  such  experimentation  continues. 
Now,  though,  the  studies  have  been  outsourced, 
moved  off-shore,  like  so  many  jobs. 

Sadly,  most  Americans  are  completely 
unaware  of  such  hei- 
nous experiments. 

Or,  if  they  are  aware, 
they  simply  shrug 
them  off,  saying, 

“That  was  then;  this 
is  now.  That  kind 
of  thing  couldn’t 
happen  in  today’s 
civilized  world.”  But 
the  events  described 
in  Against  Their  Will 
cannot  and  should 
not  be  shrugged  off. 

They  were  not  just 


indicative  of  another  time,  another  milieu. 
They  were  the  result  of  a common  point  of 
view  - a world  view  pervaded  by  the  Cold 
War,  which  provided  convenient  justifica- 
tion for  committing  the  most  immoral  acts 
on  the  most  vulnerable  people.  A parallel 
view  exists  today,  seen  through  the  lens  of 
the  War  on  Terror. 

Against  Their  Will  is  an  effective  read  - 
persuasive,  intense  and  compelling.  It  shows 
what  happens  when  mankind  withholds 
morality  and  compassion  from  those  people 
whom  Spengler  calls  “powerless.”  FI 
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Second  Circuit:  Bankruptcy  "Automatic  Stay"  is 
No  Excuse  for  Non-payment  of  Restitution 


Philip  Colasuonno,  a defendant  in 
the  U.S.  District  Court  for  the  Southern 
District  of  New  York,  was  resentenced  to  4 
months  in  prison  after  the  court  found  he 
had  “willfully  violated  probation  by  failing 
to  pay  ordered  restitution.”  Colasuonno 
filed  for  Chapter  7 bankruptcy  following 
his  initial  sentencing,  then  argued  that 
the  automatic  stay  provision  of  11  U.S.C. 
§ 362(a)  temporarily  relieved  him  of  his 
obligation  to  pay  the  court-ordered  restitu- 
tion in  his  criminal  case.  The  district  court 
disagreed  with  his  reasoning,  as  did  the 
Second  Circuit. 

The  appellate  court  wrote  that  Co- 
lasuonno’s  argument  “presents  us  with  a 
question  of  first  impression  in  this  Circuit  as 
to  what  effect,  if  any,  the  Bankruptcy  Code’s 
automatic  stay  provision  has  on  court- 
ordered  conditions  of  a criminal  sentence 
or  proceeding  to  address  violation  of  those 
conditions.”  Colasuonno  also  maintained 
that  he  “relied  in  good  faith  on  advice  of 
counsel  in  not  paying  restitution  and  that 
the  record  evidence  does  not  support  the 
district  court’s  rejection  of  this  defense.” 

The  Court  of  Appeals  rejected  both 
arguments,  finding  that  the  restitution 
order  was  exempt  from  the  automatic  stay 
provision  of  the  Bankruptcy  Code  because 
it  constituted  a “continuation  of  [the]  crimi- 
nal action  or  proceeding”  pursuant  to  11 
U.S.C.  § 362(b)(ll).  Colasuonno’s  “advice 
of  counsel”  defense  was  also  turned  aside, 
with  the  Second  Circuit  finding  that  he 
had  “failed  fully  to  disclose  to  bankruptcy 
counsel  relevant  facts  about  his  restitution 
obligation,  specifically,  that  payment  was  a 
condition  of  a criminal  sentence.” 

The  appellate  court  noted  that  the 
restitution  order  arose  from  “commission 
of  a crime,”  and  although  the  purpose  of 
restitution  is  “essentially  compensatory, ’’the 
“compensation  is  for  no  ordinary  debt,  nor 
is  the  person  compensated  simply  a credi- 
tor. Rather,  restitution  compensates  a crime 
victim,  to  the  extent  money  can  do  so,  for 
actual  injuries  sustained,  whether  to  body 
or  property,  from  a criminal  offense.” 

The  Second  Circuit  further  observed 
that  the  U.S.  Supreme  Court  held  in  Kelly  v. 
Robinson,  479  U.S.  36, 107  S.Ct.  353  (1986) 


by  Derek  Gilna 

that  there  was  no  necessity  on  the  part  of 
the  government  to  move  for  a lifting  of  the 
automatic  stay.  The  Criminal  Victims  Pro- 
tection Act  of  1990,  Public  Law  101-581, 
Section  3, 104  Stat.2865,has  also  expressly 
withdrawn  a bankruptcy  court’s  power  to 
discharge  restitution  orders. 

Colasuonno’s  argument  that  his  judg- 


In  2004,  Charles  F.  Murray  was  sen- 
tenced  to  95  months  in  federal  prison  after 
pleading  guilty  to  possession  of  child  por- 
nography and  traveling  interstate  to  engage 
in  illicit  sexual  conduct  with  a minor.  As  part 
of  his  sentence  he  was  required  to  comply 
with  “various  special  conditions  of  supervised 
release  that,  for  example,  require  [d]  him  to 
register  as  a sex  offender  and  to  submit  to 
unannounced  searches  of  his  computer.” 

After  completing  his  prison  sentence 
in  2010,  Murray  moved  to  the  Western 
District  of  Pennsylvania,  which  assumed 
jurisdiction  over  him  for  the  remainder  of 
his  three-year  term  of  supervised  release. 
The  Probation  Office  in  the  Western 
District  proposed  conditions  that  were 
duplicative  of  those  previously  imposed  by 
the  Eastern  District  of  Pennsylvania  and 
District  of  New  Jersey,  but  also  included 
more  stringent  conditions  “to  reflect  the 
language  approved  by  the  Court  in  the 
Western  District  of  Pennsylvania  relative  to 
individuals  convicted  of  similar  offenses.” 

The  Probation  Office  required  Mur- 
ray to  participate  in  a mental  health/sex 
offender  treatment  program,  submit  to 
polygraph  testing,  register  as  a sex  offender, 
not  possess  sexually  explicit  materials, 
consent  to  the  installation  of  computer 
monitoring  software  on  any  computer 
he  might  use,  consent  to  the  seizure  and 
removal  of  all  computer  hardware  or  data 
storage  upon  reasonable  suspicion  of  un- 
lawful activity,  notify  his  employer  of  his 
criminal  record  if  he  used  a computer  at 
work,  provide  probation  officials  with  his 


ment  must  be  modified  to  exempt  him 
from  paying  restitution  while  incarcerated 
was  not  addressed  by  the  Court  of  Appeals, 
which  held  that  that  claim  was  moot  until 
the  government  actually  pursued  restitu- 
tion payments  while  he  was  in  prison.  See: 
United  States  v.  Colasuonno,  697  F.3d  164 
(2d  Cir.  2012).  P 


computer  passwords  and,  finally,  submit  his 
person,  property,  house,  residence,  vehicle, 
papers  and  business  or  place  of  employment 
to  a search  upon  reasonable  suspicion  of 
contraband  or  violation  of  the  conditions 
of  his  supervised  release. 

Murray  objected  to  these  additional 
requirements  and  argued  that  his  court- 
ordered  conditions  of  supervised  release 
imposed  in  the  Eastern  District  of  Pennsyl- 
vania and  District  of  New  Jersey  should  not 
be  changed  because  he  had  never  violated 
them,  and  that  the  Probation  Office  in  the 
Western  District  had  not  explained  why  the 
original  conditions  were  now  inadequate.  In 
response  to  Murray’s  objection,  probation 
officials  retracted  the  mental  health  treat- 
ment and  polygraph  conditions,  sex  offender 
registration  requirement  and  restriction  on 
possession  of  sexually  explicit  materials. 

At  a hearing  before  the  district  court 
on  the  new  conditions,  the  court  adopted 
all  of  the  conditions,  apparently  including 
the  ones  that  had  been  withdrawn  by  the 
Probation  Office.  Murray’s  motion  for  re- 
consideration was  denied  and  he  appealed 
to  the  Third  Circuit.  The  appellate  court 
reviewed  for  abuse  of  discretion. 

After  finding  that  18  U.S.C.  § 3583(e) 
(2)  provides  that  a district  court  can  modify 
conditions  of  supervised  release  upon  con- 
sidering the  factors  set  forth  in  18  U.S.C. 
§ 3553(a)  following  a hearing  with  the 
party  present,  the  Court  of  Appeals  noted 
in  a September  5,  2012  decision  that  the 
circuits  were  split  on  the  issue  of  whether 
a court  must  find  “new  or  unforeseen 


Third  Circuit  Reverses  More  Stringent 
Conditions  of  Supervised  Release 

by  Derek  Gilna 


November  2013 


38 


Prison  Legal  News 


circumstances”  before  it  can  modify  super- 
vised release  conditions.  The  Third  Circuit 
also  wrote  that  “Nothing  in  the  statutory 
scheme  suggests  that  it  should  be  easier 
for  the  Government  to  make  release  terms 
more  stringent  than  it  is  for  the  individual 
to  receive  mitigation  ...  [the]  rule  [should] 
apply  equally  to  the  Government  and  in- 
dividual defendants.” 

Although  it  was  clear  that  Murray’s 
move  to  a different  district  was  a “changed 
circumstance”  that  made  review  appropri- 
ate, the  modifications  to  his  conditions  of 
supervised  release  still  had  to  be  considered. 
The  primary  purpose  of  § 3553(a)  is  to 
reintegrate  offenders  into  society  rather 
than  punish  them,  the  appellate  court  noted, 
citing  United  States  v.  Albertson , 645  F.3d 
191  (3d  Cir.  2011).  The  Court  of  Appeals 
observed  that  the  district  court  had  not 
explained  why  the  more  stringent  modifi- 
cations to  Murray’s  supervised  release  were 
necessary  after  he  transferred  to  a different 
district,  nor  did  it  explain  why  the  previous 
conditions  were  insufficient. 

Due  to  this  lack  of  clarity,  the  Third 
Circuit  stated,  “we  will  vacate  the  Orders 
imposing  the ...  new  conditions  of  supervised 
release ...  and  ask  the  District  Court  to  more 
clearly  explain  why  these  new  release  condi- 
tions are  no  greater  than  necessary  to  satisfy 
the  Section  3553  sentencing  factors.” 

The  appellate  court  further  wrote,  “On 
remand,  the  [district  court]  should  carefully 
consider  the  18  U.S.C.  § 3553(a)  factors 
and  impose  only  those  of  the  Government’s 
requested  supervised  release  conditions  that 
involve  no  greater  deprivation  of  liberty 
than  is  reasonably  necessary  to  achieve  the 
purposes  set  forth  in  section  3553(a).”  See: 
United  States  v.  Murray,  692  F.3d  273  (3d 
Cir.  2012).  ¥1 
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Connecticut  Supreme  Court  Reverses  FOIA  Disclosure  of  NCIC  Printout 


The  Connecticut  Supreme  Court 
held  on  September  27, 2012  that  a Na- 
tional Crime  Information  Center  (NCIC) 
printout  was  exempt  from  production 
under  the  state’s  Freedom  of  Information 
Act  (FOIA),  because  a federal  regulation 
barred  its  disclosure. 

Rashad  El  Badrawi  was  arrested  by 
Immigration  and  Customs  Enforcement 
(ICE)  agents  in  October  2004  for  civil  im- 
migration law  violations.  He  was  detained 
at  the  Hartford  Correctional  Center. 

During  El  Badrawi’s  confinement, 
Department  of  Corrections  (DOC)  officials 
requested  information  about  him  from  the 
NCIC  database.  That  inquiry  produced 
a record  indicating  that  El  Badrawi  was 
included  in  the  NCIC’s  “violent  gang  and 
terrorist  organization  file.”  DOC  officials 
printed  the  record  and  placed  it  in  his  file. 

Following  his  release,  El  Badrawi 
submitted  a FOIA  request  for  all  public 
records  pertaining  to  his  detention.  When 
the  DOC  refused  to  provide  the  NCIC 
printout,  he  appealed  to  the  Freedom  of 
Information  Commission. 

The  Commission  concluded  that 
disclosure  of  the  printout  was  not  barred 
by  8 C.F.R.  § 236.6,  as  that  rule  applies 
only  to  current  detainees.  The  rule  states: 
“No  person,  including  any  state  or  local 
government  entity  or  any  privately  operated 
detention  facility,  that  houses,  maintains, 
provides  services  to,  or  otherwise  holds  any 
detainee  on  behalf  of  [ICE] ...  shall  disclose 
or  otherwise  permit  to  be  made  public  the 
name  of,  or  other  information  relating  to, 
such  detainee.” 

Because  8 C.F.R.  § 236.6  did  not  ap- 
ply, the  Commission  found  that  the  NCIC 
printout  was  not  exempt  from  disclosure 
under  FOIA’s  “except  as  otherwise  provided 
by  any  federal  law”  exception  in  General 
Statute  § l-210(a).The  trial  court  affirmed, 
holding  that  the  Commission  had  properly 
found  that  since  exemptions  to  FOIA  must 
be  narrowly  construed,  8 C.F.R.  § 236.6 
should  be  construed  as  only  applying  to  re- 
cords related  to  current  detainees. The  court 
ordered  the  DOC  to  produce  a redacted 
version  of  the  NCIC  printout. 

The  Connecticut  Supreme  Court 
reversed.  After  an  extensive  analysis,  the 
Court  concluded  that  “disclosure  of  the 
NCIC  printout  to  El  Badrawi  is  barred  by 
8 C.F.R.  § 236.6,  and,  therefore,  the  docu- 


ment falls  within  the  exemption  to  the  act 
set  forth  in  § 1 -210(a).”  Since  that  issue  was 
dispositive,  the  Court  declined  to  address 
El  Badrawi’s  remaining  arguments. 

The  United  States  government  had  in- 


A/Vprimarily  reports  on  civil  litiga- 
tion  involving  prisons  and  jails  rather 
than  criminal  cases. There  are  other  resources 
that  address  criminal  law;  for  example,  Punch 
& Jurists  (www.fedcrimlaw.com), which  cov- 
ers issues  related  to  federal  criminal  cases. 

However,  when  we  ran  across  a pleading 
filed  in  a criminal  court  proceeding  inTennes- 
see,  it  was  simply  too  good  not  to  report. 

The  pleading,  a response  to  a May  2013 
motion  for  limine  filed  by  a Williamson 
County  prosecutor  in  a case  involving 
defendant  Donald  Powell,  requested  that 
the  court  prohibit  Powell’s  defense  counsel, 
appropriately  named  Drew  Justice,  from  re- 
ferring to  the  District  Attorney  or  Attorney 
General  as  “the  Government.” 

“The  State  has  noticed  in  the  past  few 
years  that  it  has  become  commonplace 
during  trials  for  attorneys  for  defendants, 
and  especially  Mr.  Justice,  to  refer  to  State’s 
attorneys  as  ‘the  Government’  repeatedly 
during  trial,”  Assistant  DA  Tammy  J.  Ret- 
tig  wrote.  “The  State  believes  that  such  a 
reference  is  used  in  a derogatory  way  and 
is  meant  to  make  the  State’s  attorneys  seem 
oppressive  and  to  inflame  the  jury.” 

Justice  filed  a response  on  May  31, 
2013  that  squarely  addressed  the  DA’s 
motion,  which  he  summarized  thusly:  “The 
government  has  moved  to  ban  the  word 

< , m 

government. 

He  noted  that  DA  Rettig  had  failed  to 
provide  any  legal  precedent  for  her  request, 
that  “numerous  courts  do  frequently  use 
the  term  ‘the  government’  to  describe  the 
prosecution,”  and  that  a restriction  on  the 
terminology  - i.e.,  speech  - used  by  defense 
counsel  would  constitute  a violation  of  the 
First  Amendment. 

However,  “[s]hould  this  Court  disagree , 
and  feel  inclined  to  let  the  parties  basically 
pick  their  own  designations  and  ban  words, 
then  the  defense  has  a few  additional  sug- 
gestions for  amending  the  speech  code,” 
Justice  wrote. 


tervened  in  the  case,  siding  with  the  DOC. 
See:  Commissioner  of  Correction  v.  Freedom 
of  Information  Commission,  307  Conn.  53, 
52  A.3d  636  (Conn.  2012).  P 


“First,  the  Defendant  no  longer  wants 
to  be  called  ‘the  Defendant.’  This  rather 
archaic  term  of  art,  obviously  has  a fairly 
negative  connotation.  It  unfairly  demeans, 
and  dehumanizes  Mr.  Donald  Powell.  The 
word  ‘defendant’  should  be  banned.  At 
trial,  Mr.  Powell  hereby  demands  [to]  be 
addressed  only  by  his  full  name,  preceded 
by  the  title  ‘Mister.’  Alternatively,  he  may 
be  called  simply  ‘the  Citizen  Accused.’This 
latter  title  sounds  more  respectable  than  the 
criminal  ‘Defendant. ’The  designation  ‘That 
innocent  man’ would  also  be  acceptable. 

“Moreover,  defense  counsel  does  not 
wish  to  be  referred  to  as  a ‘lawyer,’  or  a ‘de- 
fense attorney,”’  Justice  continued.  “Those 
terms  are  substantially  more  prejudicial  than 
probative....  Rather,  counsel  for  the  Citizen 
Accused  should  be  referred  to  primarily  as  the 
‘Defender  of  the  Innocent.’ This  title  seems 
particularly  appropriate,  because  every  Citizen 
Accused  is  presumed  innocent.  Alternatively, 
counsel  would  also  accept  the  designation 
‘Guardian  of  the  Realm.’Further,the  Citizen 
Accused  humbly  requests  an  appropriate 
military  title  for  his  own  representative,  to 
match  that  of  the  opposing  counsel  [the 
Attorney  General’s  office].  Whenever  ad- 
dressed by  name,  the  name  ‘ Captain  Justice’ 
will  be  appropriate.  While  less  impressive  than 
‘General,’  still,  the  more  humble  term  seems 
suitable.  After  all,  the  Captain  represents 
only  a Citizen  Accused,  whereas  the  General 
represents  an  entire  State. 

“Along  these  same  lines,  even  the  term 
‘defense’  does  not  sound  very  likeable.  The 
whole  idea  of  being  defensive , comes  across  to 
most  people  as  suspicious.  So  to  prevent  the 
jury  from  being  unfairly  misled  by  this  ancient 
English  terminology,  the  opposition  to  the 
[State]  hereby  names  itself ‘the  Resistance.”’ 

Justice  concluded,  “Wherefore,  Cap- 
tain Justice,  Guardian  of  the  Realm  and 
Leader  of  the  Resistance,  primarily  asks 
that  the  Court  deny  the  State’s  motion,  as 
lacking  legal  basis.” 
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The  Circuit  Court  held  a hearing  on  the 
state’s  motion  in  limine  on  October  22,2013, 
denied  the  motion  and  declined  to  adopt, 
or  comment  upon,  the  alternative  semantic 
proposals  offered  by  Justice  in  his  response. 

Donald  Powell  is  scheduled  to  go  to 
trial  in  November  2013  on  a charge  of 
attempted  aggravated  burglary  - a felony 
- based  on  an  incident  that  his  attorney 
described  as  “supposedly  knocking  on  the 
door  of  a house,  or  for  being  a bystander 


while  a co-defendant  knocked.  Their  exact 
theory  remains  unclear.” 

His  response  to  the  DA’s  motion  to 
ban  references  to  “the  government”  at 
trial,  however,  was  perfectly  clear  and  an 
apt  indication  that  while  criminal  law  is  a 
serious  matter,  it  also  has  its  moments  of 
humor  and  share  of  absurdities.  See:  State 
of  Tennessee  v.  Powell,  Williamson  County 
Circuit  Criminal  Court  (TN),  Case  No. 
I-CR086639B.  P 


California:  No-Gang-Contact 
Probation  Condition  Struck  Down 


On  October  24, 201 2, the  California 
Court  of  Appeal  modified  a no-gang- 
contact  condition  of  probation  placed  on 
a defendant  who  had  pleaded  no  contest 
to  possessing  methamphetamine.  The  ap- 
pellate court  held  that  because  neither  the 
defendant  nor  his  family  had  any  ties  to 
gangs,  and  the  defendant’s  criminal  his- 
tory was  unconnected  to  gang  activity,  the 
probation  condition  imposed  by  the  trial 
court  was  not  reasonably  related  to  a risk 
that  he  would  reoffend. 

After  pleading  no  contest  but  object- 
ing to  the  no-gang-contact  condition  of  his 
probation,  Antonio  Brandao  challenged  the 
condition  on  appeal,  arguing  that  it  infringed 
on  his  First  Amendment  rights  and  consti- 
tuted an  abuse  of  discretion. 


The  Court  of  Appeal  concluded  that 
state  law  “stopp[ed]  short  of  authorizing 
conditions  [that]  shield  probationers  from 
exposure  to  people  and  circumstances  that 
are  less  than  ideal  but  are  nonetheless  unre- 
lated to  defendant’s  current  or  prior  offenses 
or  any  factor  suggesting  a risk  of  future 
criminal  conduct.” 

Finding  that  the  trial  court  had  abused  its 
discretion  on  state  law  grounds,  the  Court  of  Ap- 
peal held  it  was  unnecessary  to  address  Brandao’s 
claim  that  the  no-gang-contact  condition  also 
violated  his  right  to  peaceably  assemble  under 
the  First  Amendment  - a claim  that  would  have 
required  the  Court  to  subject  the  condition  to 
closer  scrutiny.  See:  People  v.  Brandao,  210  Cal. 
App.  4th  568, 148  Cal.  Rptr.  3d  426  (Cal.  App. 
6th  Dist.  2012),  review  denied. 
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Four  West  Virginia  Officials,  including  Circuit 
Court  Judge,  Face  Federal  Charges 


A former  West  Virginia  judge  is 
facing  up  to  ten  years  in  federal  prison 
after  pleading  guilty  to  charges  that  he 
conspired  to  protect  a county  sheriff  from 
allegations  of  drug-related  activity. 

Former  Mingo  County  Circuit  Court 
Judge  Michael  Thornsbury,  57,  pleaded 
guilty  on  October  2,  2013  in  the  U.S. 
District  Court  for  the  Southern  District 
of  West  Virginia,  and  will  be  sentenced 
in  January  2014.  He  resigned  from  his 
elected  post  the  same  day  and  consented  to 
voluntary  disbarment  in  a letter  to  the  state 
Office  of  Disciplinary  Counsel. 

Thornsbury  was  charged  with  conspir- 
ing with  Mingo  County  Sheriff  Eugene 
Crum  and  other  officials  to  offer  a lighter 
sentence  to  a defendant  from  whom  Crum 
had  bought  drugs  and  owed  a $3,000  debt 
for  campaign  signs.  According  to  federal 
prosecutors,  that  defendant,  George  White, 
is  now  serving  a l-to-15-year  sentence 
imposed  by  Thornsbury,  who  offered  a 
more  lenient  sentence  if  White  would  fire 
his  attorney  and  hire  another  one  preferred 
by  the  judge.  The  offer  was  intended  to 
silence  White’s  lawyer,  who  was  providing 
information  about  Sheriff  Crum  to  federal 
investigators  and  the  news  media. 

“For  a judge  to  violate  someone’s 
constitutional  rights  is  really  beyond  the 
pale,”  said  U.S.  Attorney  Booth  Goodwin. 
“But  to  violate  someone’s  rights  in  order  to 
obstruct  a federal  investigation,  that’s  really 
unthinkable.  Elected  officials  shouldn’t  be 
treated  differently  than  anyone  else.” 

In  April  2013,  Sheriff  Crum  was  shot 
in  the  head  and  killed  as  he  sat  in  his  patrol 
car  in  Williamson,  West  Virginia.  He  was 
being  investigated  by  the  FBI  at  the  time; 
had  he  not  been  murdered  he  likely  would 
have  faced  criminal  charges. 

Thornsbury  was  named  in  an  earlier 
federal  indictment  in  August  2013  that 
accused  him  of  engaging  in  a five-year 
vendetta  to  frame  his  secretary’s  husband, 
Robert  Woodruff,  whom  he  viewed  as  a 
romantic  rival.  Thornsbury  reportedly  had 
a state  trooper  arrest  Woodruff  on  bogus 
charges,  attempted  to  have  drugs  planted 
in  his  vehicle,  arranged  to  have  a friend 
appointed  as  foreman  of  the  grand  jury  to 


by  Christopher  Zoukis 

issue  subpoenas  against  Woodruff,  and  had 
false  charges  of  theft  and  assault  and  bat- 
tery filed  against  him.  The  charges  related 
to  the  vendetta  will  be  dismissed  pursuant 
to  Thornsbury ’s  plea  agreement  in  the  case 
involving  Crum  and  White. 

In  addition  to  Thornsbury,  former 
Mingo  County  prosecutor  Michael  Sparks 
was  charged  in  connection  with  the  efforts 
to  conceal  Sheriff  Crum’s  drug-related 
activities.  Sparks,  who  allegedly  conspired 
with  Thornsbury  to  offer  a lighter  sentence 
to  White,  resigned  on  October  9,  2013 
and  was  disbarred  by  the  West  Virginia 
Supreme  Court  of  Appeals. 

“Regrettably,  I made  a mistake  in  judg- 
ment and  now  accept  the  consequences,” 
Sparks  wrote  in  his  letter  of  resignation.  “My 
attempt  to  prevent  potential  injury  to  the  repu- 
tation and  drug  enforcement  efforts  of  the  late 
Sheriff  Eugene  Cmm  was  unjustifiable.  The 
end  should  never  justify  the  means  in  criminal 
justice.”  He  is  expected  to  plead  guilty. 


IN  A CASE  OF  FIRST  IMPRESSION,  THE 

Ninth  Circuit  Court  of  Appeals  held 
that  the  period  of  time  spent  in  civil  con- 
finement under  the  Adam  Walsh  Act  does 
not  constitute  “imprisonment,”  and  that  a 
defendant’s  period  of  supervised  release  is 
thus  not  tolled  and  continues  to  run  during 
that  time. 

Marc  Christopher  Turner,  who  initially 
served  a federal  prison  sentence  for  sexually 
explicit  conduct  and  returned  to  custody 
after  violating  his  supervised  release,  was 
civilly  confined  for  “Adam  Walsh  Act  re- 
view” at  the  end  of  his  prison  term.  While 
held  in  custody  pending  the  civil  commit- 
ment proceedings,  “Turner  filed  a motion 
to  terminate  his  term  of  supervised  release 
on  the  ground  that  the  term  had  run  dur- 
ing his  civil  detention.”  The  district  court 
denied  his  motion. 

However,  following  five  years  of  civil 
detention  and  a bench  trial,  the  district 


Further,  former  Mingo  County  Com- 
missioner David  Baisden  pleaded  guilty  to 
extortion  charges  in  an  unrelated  case,  in 
which  he  canceled  the  county’s  contract 
with  a tire  company  after  it  declined  to 
sell  him  tires  for  his  personal  vehicle  at 
the  county’s  discounted  rate.  He  will  be 
sentenced  on  January  14, 2014. 

And  lastly,  Mingo  County  chief  mag- 
istrate Dallas  “Big  Dal”  Toler  was  charged 
in  federal  court  on  October  9,  2013;  he  is 
accused  of  registering  a convicted  felon 
to  vote  in  2012  even  though  he  knew  the 
person  was  a felon.  He  resigned  from  office 
and  also  is  expected  to  plead  guilty.  Toler 
had  been  appointed  as  a magistrate  by  Judge 
Thornsbury  to  replace  Crum,  who  held  that 
office  prior  to  running  for  sheriff.  PI 

Sources:  Washington  Post , Associated  Press, 
www.cnn.com, www.wvgazette.com,  www. 
sfgate.com,  www.wsaz.com,  U.S.  Attorneys 
Off  repress  release 


court  entered  judgment  in  Turner’s  favor, 
finding  that  the  “government  had  failed 
to  prove  by  clear  and  convincing  evidence 
that,  as  a result  of  a serious  mental  illness, 
abnormality  or  disorder,  Turner  would  have 
serious  difficulty  refraining  from  sexually 
violent  conduct  or  child  molestation  if  re- 
leased.” He  was  ordered  to  be  freed. 

On  appeal,  the  Ninth  Circuit  examined 
the  nature  of  confinement  under  the  Adam 
Walsh  Child  Protection  and  Safety  Act  of 
2006,18  U.S.C.  §§  4247-48,  and  the  mean- 
ing of  “imprisonment”  under  18  U.S.C.  § 
3624(e).  Pursuant  to  § 3583(a),  a federal 
prison  sentence  “may  include  as  a part  of  the 
sentence  a requirement  that  the  defendant 
be  placed  on  a term  of  supervised  release 
after  imprisonment....”  Further,  under  § 
3624(e),  “A  term  of  supervised  release  does 
not  run  during  any  period  in  which  the 
person  is  imprisoned  in  connection  with 
a conviction  for  a Federal,  State,  or  local 


Ninth  Circuit:  Adam  Walsh  Detention 
Doesn't  Toll  Term  of  Supervised  Release 
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crime  unless  the  imprisonment  is  for  a pe- 
riod of  less  than  30  consecutive  days.” 

The  appellate  court  wrote,  “We  conclude 
that,  during  the  almost  five  years  Turner  was 
kept  in  limbo  awaiting  his  civil  commitment 
hearing,  he  was  not  ‘imprisoned  in  connec- 
tion with  a conviction  for  a ...  crime/which 
is  required  to  toll  the  commencement  of 
supervised  release  under  Section  3624(e).”In 
reaching  its  decision,  the  Court  of  Appeals 
pointed  out  that  in  its  brief,  the  govern- 
ment had  apparently  agreed  with  at  least 
one  portion  of  the  Court’s  position:  “Civil 
commitment  is  not  imprisonment,  therefore 
Section  4248  civil  commitment  does  not  toll 
supervised  release....” 

The  government  then  argued  that 
this  would  not  be  true  “if  the  defendant’s 
release  is  stayed  pending  resolution  of  his 
civil  commitment  hearing.”  The  appellate 
court  did  not  follow  this  tortured  reasoning, 
noting  that  the  government  had  taken  five 
years  “to  determine  that  Turner  should  not 


be  civilly  committed.” 

The  Court  of  Appeals  distinguished  the 
case  of  United  States  v.  Johnson,  529  U.S.  53 
(2000),  which  dealt  with  a defendant  who, 
“at  all  times  during  his  incarceration,  was 
‘imprisoned  in  connection  with  a conviction 
for  a crime. ’’’Johnson’s  convictions  were  va- 
cated after  he  had  already  served  51  months 
of  his  sentence,  but  the  Supreme  Court  held 
that  even  the  vacating  of  his  convictions  did 
not  reduce  his  period  of  supervised  release 
because  § 3642(e)  “directs  that  a supervised 
release  term  does  not  commence  until  an 
individual  is  ‘released  from  custody.’”  The 
Ninth  Circuit  noted  that  “Unlike  Turner, 
Johnson  had  not  yet  completed  his  prison 
sentence.” 

The  appellate  court  also  rejected  the 
government’s  argument  that  Turner’s  period 
of  supervised  release  should  not  be  tolled 
because  he  remained  in  the  custody  of  the 
Bureau  of  Prisons;  rather,  the  Court  of  Ap- 
peals focused  its  attention  “on  the  nature  of 


the  custody.”Likewise,the  Court  found  that 
the  rule  of  lenity  “cuts  in  Turner’s  favor”  and 
was  applicable  in  this  case,  and  concluded 
that  Turner’s  term  of  supervised  release  had 
expired  while  he  was  held  pending  civil 
commitment  proceedings. 

One  circuit  judge  issued  a dissenting 
opinion,  noting  that  in  Johnson  the  Supreme 
Court  had  stated,  “Supervised  release  does 
not  run  while  an  individual  remains  in  the 
custody  of  the  Bureau  of  Prisons.”  See: 
United  States  v.  Turner,  689  F.3d  1117  (9th 
Cir.  2012). 

This  case  is  another  example  of  the 
federal  government’s  less-than-impressive 
track  record  of  attempting  to  civilly  com- 
mit sex  offenders  after  they  have  served 
their  prison  sentence.  It  appears  that  the 
government  simply  tries  to  keep  certain  sex 
offenders  in  custody  for  as  long  as  possible  - 
five  years  in  Turner’s  case  - regardless  of  the 
merits  of  the  civil  commitment  proceedings. 
[See:  PLN,  Aug.  2012,  p.l].  H 
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U.S.  Department  of  Justice  Reports  Statistics  on  State  Prosecutors 

by  Matt  Clarke 


The  Bureau  of  Justice  Statistics 
(BJS)  of  the  U.S.  Department  of  Justice 
has  released  the  most  recent  in  a series  of 
statistical  reports  on  state  prosecutors. 

The  report  covers  2,330  prosecutors’ 
offices  serving  judicial  districts  in  the  50 
states  and  the  District  of  Columbia.  Other 
than  D.C.,  no  federal  prosecutors’  offices 
were  included  in  the  report,  nor  were  county 
or  municipal  prosecutors. The  first  national 
survey  of  state  prosecutors  was  conducted 
in  2001;  the  BJS’s  most  recent  report  covers 
statistical  data  for  2007. 

The  judicial  districts  surveyed  ranged  in 
population  from  500  to  9.9  million;  85%  of 
the  districts  corresponded  to  county  bound- 
aries, but  Alaska,  Delaware,  Connecticut 
and  Rhode  Island  had  one  prosecutor’s 
office  for  the  entire  state. 

The  estimated  budget  for  all  the  pros- 
ecutors’offices  combined  was  $5.8  billion, 
down  from  $6.1  billion  in  2001  in  inflation- 
adjusted  dollars.  Despite  the  budgetary 
decrease,  the  number  of  full-time  equivalent 
(FTE)  assistant  prosecutors  increased  about 
7%  to  nearly  25,000  nationwide. 

Assistant  prosecutors  handle  the  bulk  of 
prosecutions  and  work  under  an  elected  chief 
prosecutor  known  as  the  district  attorney, 
commonwealth  attorney,  county  attorney  or 
state’s  attorney,  depending  on  the  jurisdiction. 
Assistant  prosecutors  comprised  32%  of  the 
workforce  in  state  prosecutors’ offices,  while 
support  staff-  including  administrative  and 
clerical  employees  - made  up  another  33%. 
Investigators  (9%),  victim  advocates  (6%), 
legal  services  employees  (5%),  supervisory 
attorneys  (7%),  chief  prosecutors  (3%)  and 
civil  attorneys  (2%)  constituted  most  of  the 
remaining  staff. 

Budgets  for  full-time  prosecutors’  of- 
fices ranged  from  an  average  of  $526,000  in 
districts  serving  less  than  100,000  residents 
to  $49.3  million  in  those  with  a population 
of  one  million  or  more.  In  part-time  offices, 
the  average  budget  was  $157,000. 

Staffing  varied  from  an  average  of 
535  FTEs  in  districts  with  over  1,000,000 
residents  to  nine  FTEs  in  full-time  offices 
servingjurisdictions  with  populations  under 
100,000.  The  total  number  of  FTEs  in  all 
state  prosecutors’  offices  was  77,927. 

Chief  prosecutor  salaries  ranged  from 
an  average  of  $165,000  in  the  largest  of- 


fices to  under  $45,000  in  part-time  offices. 
Average  assistant  prosecutor  salaries  ranged 
from  $33,460  for  entry-level  assistant  pros- 
ecutors in  part-time  offices  to  $108,434  for 
an  experienced  assistant  prosecutor  in  an  of- 
fice serving  one  million  or  more  residents. 

State  prosecutors  reported  2.17  mil- 
lion felony  convictions  in  2007,  only  3%  of 
which  were  adjudicated  in  jury  trials.  Un- 
surprisingly, the  vast  majority  of  cases  were 
resolved  through  plea  bargains.  Jurisdictions 
with  one  million  or  more  residents  averaged 
11,952  felony  convictions  while  full-time 
offices  in  districts  with  less  than  100,000 
residents  averaged  315.  Dividing  the  budget 
for  prosecutors’  offices  by  the  number  of 
closed  cases  revealed  a nationwide  average 
per-case  cost  of  $1,998. 


The  Eighth  Circuit  Court  of  Appeals 
has  upheld  the  conviction  of  a sex  of- 
fender who  failed  to  register  because  he 
temporarily  had  no  permanent  address. 

David  L.  Meador  moved  to  North 
Dakota  and  was  required  to  register  as  a sex 
offender.  He  lived  in  his  truck  in  a gas  sta- 
tion parking  lot  and  registered  that  address. 
Five  days  later,  the  police  evicted  him  from 
the  lot.  Unable  to  find  a permanent  resi- 
dence, he  contacted  the  police  and  attorney 
general’s  office  and  asked  what  he  should  do 
as  a transient  required  to  register. The  police 
told  him  to  let  them  know  where  he  was 
staying,  and  he  did  so.  Six  days  after  being 
evicted  from  the  gas  station,  Meador  found 
a place  to  live;  two  days  later  he  registered 
that  address  with  the  county. 

Nonetheless,  prosecutors  filed  a crimi- 
nal complaint  against  him  for  failure  to 
register,  a class  C felony  violation  of  N.D. 
Cent.  Code  § 12-1-32-15(7),  for  the  six 
days  he  was  without  a residence.  The  statute 
requires  that  “upon  a change  of  address, 
the  individual  required  to  register  shall 
also  register  within  three  days  at  the  law 
enforcement  agency  having  local  jurisdic- 
tion of  the  new  place  of  residence,  school, 
or  employment.” 

Meador  was  convicted  and  sentenced 
to  five  years  in  prison.  He  appealed. 


The  prosecution  of  cases  involving 
methamphetamine  manufacture  was  re- 
ported by  71%  of  the  offices;  58%  reported 
prosecuting  Internet  child  exploitation 
cases,  55%  prosecuted  elder  abuse  and  34% 
prosecuted  gang  violence.  Almost  75%  of 
state  prosecutors  utilized  DNA  evidence  in 
criminal  cases. 

Interestingly,  47%  of  state  prosecutors’ 
offices  reported  receiving  threats  while  3% 
reported  assaults  on  staff  members.  Almost 
half  of  the  offices  indicated  that  some  em- 
ployees carried  firearms,  including  21%  of 
chief  prosecutors.  PJ 

Source:  “Prosecutors  in  State  Courts,  2007  - 
Statistical  Tables,  ” Bureau  of  Justice  Statistics, 
NCJ 234211  (December  2011) 


The  North  Dakota  Supreme  Court 
upheld  his  conviction,  stating  that  the  “plain 
language  of  the  statute  requires  an  individ- 
ual to  register  within  three  days  of  a change 
of  address.”  See:  State  v.  Meador,  2010  ND 
139, 785  N.W.2d  886  (N.D.  2010). 

Meador  then  filed  a federal  petition 
for  writ  of  habeas  corpus  pursuant  to  28 
U.S.C.  § 2254,  which  was  denied  by  the 
district  court.  The  court  granted  a certificate 
of  appealability  on  Meador’s  due  process 
claim  based  upon  an  unexpected  judicial 
expansion  of  statutory  language. 

The  Eighth  Circuit  found  that  Meador 
had  many  good  arguments  regarding  the 
interpretation  of  the  registration  statute 
plus  a reasonable  argument  that  previous 
state  Supreme  Court  decisions  had  indi- 
cated that  transient  sex  offenders  were  not 
required  to  register.  However,  the  only  issue 
in  his  federal  habeas  petition  was  whether 
the  state  court’s  interpretation  of  the  statute 
“was  such  an  unforeseen  and  retroactive 
expansion  of  narrow  and  precise  statutory 
language  . . . that  it  ‘resulted  in  a decision  that 
was  contrary  to,  or  involved  an  unreasonable 
application  of,  clearly  established  Federal 
law,  as  determined  by  the  Supreme  Court 
of  the  United  States.’” 

Although  Meador’s  arguments  may 
have  been  convincing  as  a matter  of  statu- 
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tory  interpretation,  they  were  insufficient  to  judgment  of  the  district  court  denying  his  v.  Branson,  688  F.3d  433  (8th  Cir.  2012), 
meet  this  high  standard.  Accordingly,  the  habeas  petition  was  affirmed.  See:  Meador  cert,  denied. 


California:  Enhanced  Presentence  Conduct  Credits  Not  Available  to 
Defendants  Who  Committed  Crimes  Before  Statute's  Effective  Date 


In  an  October  15,  2012  unpublished 
ruling,  the  California  Court  of  Appeal 
rejected  a claim  that  the  denial  of  enhanced 
presentence  conduct  credits  to  a defendant 
who  committed  his  offense  before  October 
1,  2011  - the  effective  date  of  an  amend- 
ment to  Penal  Code  section  4019  which 
doubled  the  rate  at  which  jail  detainees 
could  earn  conduct  credits  - violated  equal 
protection  principles. 

In  July  2011,  when  section  4019  pro- 
vided for  the  accrual  of  conduct  credits  at 
the  rate  of  two  days  for  every  four  days  of 
actual  time  served  in  presentence  custody, 
Adelso  Perez  Huerta  pleaded  no  contest  to 
felony  assault  by  means  of  force  likely  to 
produce  great  bodily  injury.  Three  months 
later  an  amendment  to  section  4019  be- 
came effective  that  provided  for  accrual 
of  conduct  credits  at  the  rate  of  two  days 
for  every  two  days  served.  However,  by  its 


express  terms  the  amendment  stated  it  was 
prospective  only;  that  is,  it  only  applied  to 
crimes  committed  after  its  effective  date. 

Huerta  argued  that  section  4019  vio- 
lated equal  protection  principles  because  it 
treated  a defendant  who  committed  a crime 
before  October  1,  2011  differently  than  if 
he  or  she  had  committed  the  same  offense 
after  that  date. 

Relying  on  a recent  opinion  of  the 
California  Supreme  Court,  People  v.  Brown, 
54  Cal.4th  314,278  P.3d  1182  (Cal.  2012), 
the  Court  of  Appeal  rejected  Huerta’s 
equal  protection  challenge.  In  Brown, 
the  Supreme  Court  held  that  a previous 
amendment  to  section  4019,  which  became 
effective  injanuary2010  and  also  provided 
for  enhanced  conduct  credits,  should  not 
apply  retroactively.  The  Court  reasoned,  in 
essence,  that  because  incentives  for  good 
behavior  cannot  actually  modify  behavior 


before  they  take  effect,  prisoners  who  served 
time  before  and  after  the  credit-enhancing 
provisions  of  the  former  amendment  to 
section  4019  were  effective  are  not  similarly 
situated  for  equal  protection  purposes. 

The  Court  of  Appeal  saw  no  reason 
why  the  reasoning  in  Brown  should  not  be 
extended  to  Huerta’s  claim  with  respect  to 
the  subsequent  October  2011  amendment 
to  section  4019. 

In  an  unrelated  regard,  Huerta  also 
challenged  various  conditions  of  his  pro- 
bation, some  of  which  were  modified  by 
the  appellate  court  - including  conditions 
related  to  drug  and  alcohol  use,  possession 
of  firearms  and  ammunition,  possession  of 
police  scanners  or  surveillance  equipment, 
and  a prohibition  on  obtaining  new  gang- 
related  tattoos.  See:  People  v.  Huerta,  2012 
Cal.  App.  Unpub.  LEXIS  7432  (Cal.  App. 
6th  Dist.  Oct.  15,2012). 
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California:  State  Not  Liable  for  Failure  to  Provide  Needed 
Treatment  so  Long  as  Medical  Care  is  Summoned 


On  January  15, 20 13,  the  California 
Court  of  Appeal  held  that  state  prison 
officials  were  immune  from  liability,  as  a 
matter  of  law,  for  decisions  that  resulted 
in  a prisoner  failing  to  receive  the  medical 
treatment  he  needed.  Those  decisions  led 
to  the  amputation  of  the  prisoner’s  penis 
after  his  cancer  had  metastasized,  and  to 
his  eventual  death. 

Following  his  2004  conviction  for  pos- 
session of  a controlled  substance  with  intent 
to  sell,  Francisco  Castaneda  complained  of 
pain  during  urination  and  a growth  that 
had  been  on  his  penis  for  several  years.  An 
initial  medical  intake  screening  in  2005 
resulted  in  a referral  for  a urology  consult 
and  biopsy  to  rule  out  cancer.  Castaneda 
was  transferred  to  another  prison,  however, 
then  released  to  federal  authorities  in  2006 
before  the  referral  - which  was  at  first 
considered  “routine”but  ultimately  deemed 
“urgent”  - was  acted  upon. 

Days  after  he  was  released  from  federal 
custody  in  2007,  Castaneda  was  diagnosed 
with  penile  cancer.  His  penis  was  amputated 
and  he  died  a year  later;  he  was  36  years  old. 
[See:  PLN,  Dec.  2011,  p.40;  June  2011,  p.24; 
Oct.  2010,  p.44;  April  2010,  p.46;  Sept. 
2008,  p.32]. 

Before  his  death,  Castaneda  filed  a 
federal  lawsuit  naming  the  doctors  who 
had  treated  him  as  defendants,  as  well  as  a 
complaint  in  state  court  against  California 
prison  officials. The  former  suit  resulted  in  a 
settlement  of  11.95  million  from  the  federal 
government  in  April  2011;  the  latter  alleged 
a violation  of  Government  Code  section 
845.6  for  failure  to  summon  medical  care. 

Following  Castaneda’s  death,  his  sister 
was  substituted  on  behalf  of  his  estate  while 
his  daughter,  Vanessa,  as  beneficiary  of  the 
estate,  amended  the  complaint  to  add  a 
wrongful  death  claim. 

The  case  went  to  trial  and  a jury  re- 
turned a verdict  in  favor  of  Castaneda’s 
estate  and  Vanessa  in  the  amounts  of 
1234,557  and  $1.5  million,  respectively. 

The  state  appealed  and  the  Court  of 
Appeal  held  that  Vanessa,  who  had  not 
filed  a tort  claim  on  her  own  behalf,  could 
not  use  Castaneda’s  tort  claim  for  his  pre- 
death personal  injuries  as  a substitute  for 
her  own  wrongful  death  claim.  Accord- 
ingly, the  $1.5  million  judgment  in  her 


favor  was  reversed. 

As  to  the  estate,  the  Court  of  Appeal 
noted  that  the  state  and  its  public  entities 
- as  opposed  to  its  employees  - are  gen- 
erally immune  from  liability  for  injuries 
to  prisoners.  Section  845.6  affirms  such 
public-entity  immunity  while  creating  a 
narrow  exception  in  cases  when  a public 
employee  fails  to  take  reasonable  action  to 
summon  needed  medical  treatment. 

Following  established  precedent,  the 
Court  of  Appeal  distinguished  between  the 
failure  to  summon  medical  care  - for  which 
the  state  can  be  held  liable  under  section 
845.6  - and  negligence  in  providing  that 
care,  for  which  the  state  is  immune.  So  long 
as  medical  care  is  summoned,  as  was  the 
case  when  Castaneda’s  referral  and  biopsy 
were  scheduled,  the  state  cannot  be  held 
liable  for  its  failure  to  actually  provide  that 
care.  Accordingly,  the  jury  award  in  favor  of 


On  February  24,  2012,  guards  at 
a maximum-security  facility  in  the 
Philippines  were  so  spooked  following 
an  incident  involving  a prisoner  with  a 
homemade  weapon  that  they  temporarily 
suspended  the  prison’s  dance  troupe,  which 
became  internationally  famous  for  its  2007 
choreographed  homage  to  Michael  Jack- 
son’s hit  song,  “Thriller.”  [See:  PLN,  Oct. 
2007,  p.42]. 

According  to  prison  officials,  guards 
halted  a near-riot  in  the  quadrangle  of  the 
Cebu  Provincial  Detention  and  Rehabilita- 
tion Center  (CPDRC),  where  the  prisoners 
were  rehearsing.  The  dance  troupe  typically 
includes  over  1,000  prisoners. 

Gwendolyn  Garcia,  Cebu’s  then-gov- 
ernor, told  reporters  that  prisoner  Carillo 
Balueza,  26,  brandished  an  improvised  ice 
pick  and  was  mobbed  by  fellow  prisoners 
and  suffered  minor  injuries.  A subsequent 
search  turned  up  “other  sharp  objects.” 

“We  will  see  if  the  prisoners  are  ready 
to  behave  in  an  orderly  and  disciplined 
manner,  then  we  will  resume,”  Garcia 
said.  “We  will  again  allow  some  of  these 
privileges.  These  are  privileges,  not  rights.” 
Once  a month,  members  of  the  public  are 


Castaneda’s  estate  was  reversed. 

In  considering  the  federal  case  of  Jett 
v.  Penner,  439  F.3d  1091  (9th  Cir.  2006) 
[PLN,  April  2007,  p.40] , relied  upon  by  the 
plaintiffs,  the  appellate  court  held  Penner 
had  ignored  state  case  law  and  wrongly 
interpreted  section  845.6  as  imposing  not 
just  a duty  to  summon  medical  care,  but 
to  summon  care  that  a prisoner  “actually 
needs.” 

Readers  should  note  that  public  em- 
ployees remain  subject  to  liability  for 
medical  malpractice.  While  the  state  may 
indemnify  its  employees  for  such  malprac- 
tice, the  state  itself  is  immune  from  suit 
directly.  See:  Castaneda  v.  Department  of 
Corrections  cmd  Rehabilitation,  212  Cal. 
App.  4th  1051, 151  Cal.  Rptr.  3d  648  (Cal. 
App.  2d  Dist.  2013),  review  denied.  P^ 

Additional  source:  Associated  Press 


allowed  into  the  facility  to  watch  the  dance 
performance. 

Curiously,  other  troubling  events  at 
CPDRC  - including  the  2011  beating 
death  of  a prisoner  and  two  escapes  - didn’t 
shut  down  the  dance  troupe.  But  the  ice 
pick  incident,  which  Garcia  called  “minor,” 
prompted  a lockdown  at  the  1,600-bed  fa- 
cility and  the  suspension  of  visitation  rights, 
communal  meals  and  dance  rehearsals. 

The  “Thriller”  video  made  the  Cebu 
prisoners  so  famous  that  Travis  Payne, 
Michael  Jackson’s  choreographer,  visited 
CPDRC  in  2011  to  record  footage  for  the 
DVD  release  of  Jackson’s  “This  Is  It”concert 
film.  A YouTube  video  of  the  Cebu  prison- 
ers’ “Thriller”  performance  has  generated 
52  million  views;  they  have  also  performed 
dances  to  a variety  of  other  songs,  including 
“I  Need  a Hero”  and  “Gangnam  Style.” 

The  CPDRC  prisoner  dance  troupe 
stars  in  a recent  movie,  “Dance  of  the  Steel 
Bars,”  featuring  Irish  actor  Patrick  Bergin 
and  a number  of  Filipino  actors,  that  was  re- 
leased in  the  Philippines  in  June  2013.  P^ 

Sources:  Cebu  Daily  News,  www.rappler. 
com,  Philippine  Daily  hiquirer 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 


$35 

(on  sale 
until  2014) 


The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arrived!  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners'  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 
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ICE  Directive  May  Limit  Solitary 
Confinement  of  Immigrant  Detainees 


Many  human  rights  activists  have 
noted  that  Immigration  and  Customs 
Enforcement  (ICE),  which  is  protected  by 
draconian  post-9/11  legislation  and  U.S. 
Department  of  Homeland  Security  (DHS) 
rule-making  power,  has  been  prone  to  abusive 
detention  practices  - especially  in  the  area  of 
solitary  confinement.  However,  courts  have 
been  reluctant  to  criticize  all  but  the  most 
egregious  violations  committed  by  ICE. 

Thus,  a 13-page  ICE  directive  issued 
on  September  4, 2013,  purporting  to  modify 
some  of  the  agency’s  policies  related  to  the 
solitary  confinement  of  immigrant  detainees, 
was  met  with  a degree  of  cautious  suspicion. 

ICE  officials  realize  that  immigrant 
detainees  are  virtually  powerless,  with  little 
money  and  limited  legal  standing,  and  thus 
have  virtually  no  political  clout.  This  makes 
the  immigrant  detention  system  a perfect 
setting  for  less  enlightened  penologists  to 
pursue  carceral  practices  that  they  might 
hesitate  to  implement  in  the  federal  Bureau 
of  Prisons  (BOP). 

The  concept  of  “supermax”  confinement 
for  the  most  violent  and  dangerous  offenders 
has  been  around  for  decades,  but  post- 9/11, 
DHS  and  ICE  have  taken  the  practice  of 
solitary  confinement  to  a new  level.  In  fact, 
the  BOP  has  taken  a page  out  of  DHS  policy 
by  creating  even  more  restrictive  prison  units, 
known  as  Communication  Management 
Units,  or  CMUs,  which  restrict  a prisoner’s 
telephonic,  written,  email  and  personal 
contact  with  the  outside  world.  [See:  PLN, 
Sept.  2012,  p.26]. 

“Solitary  confinement  in  both  immigra- 
tion detention  and  the  criminal  justice  system 
is  cruel,  expensive,  and  ineffective.  If  [the  new 
directive  is]  strictly  enforced  through  the 
ICE  detention  system  - including  at  county 
jails  and  contract  facilities  - ICE’s  new  policy 
could  represent  significant  progress  in  cur- 
tailing this  inhumane  practice,”  said  Ruthie 
Epstein,  an  ACLU  policy  analyst. 

The  United  Nations  Special  Rap- 
porteur on  Torture  has  described  solitary 
confinement  lasting  15  days  or  more  as 
constituting  a form  of  torture. 

According  to  the  ICE  directive,  “Place- 
ment of  detainees  in  segregated  housing  is  a 
serious  step  that  requires  careful  consideration 


by  Derek  Gilna 

of  alternatives.  Placement  in  segregation 
should  occur  only  when  necessary  and  in  com- 
pliance with  applicable  detention  standards. 
In  particular,  placement  in  administrative 
segregation  due  to  a special  vulnerability 
should  be  used  only  as  a last  resort  and  when 
no  other  viable  housing  options  exist.” 

The  directive  also  states,  “Consistent 
with  the  agency’s  detention  standards  and 
relevant  special  housing  policies,  ICE  shall 
take  additional  steps  to  ensure  appropriate 
review  and  oversight  of  decisions  to  retain 
detainees  in  segregated  housing  for  over 
14  days,  or  placements  in  segregation  for 
any  length  of  time  in  the  case  of  detainees 
for  whom  heightened  concerns  exist  based 
on  known  special  vulnerabilities  and  other 
factors  related  to  the  detainee’s  health  or 
the  risk  of  victimization.” 

Numerous  studies  have  cataloged  the 
adverse  effects  that  extended  periods  of 
solitary  confinement  can  have  on  prisoners’ 
mental  health.  The  National  Immigrant 
Justice  Center  and  Physicians  for  Human 
Rights  complained  in  a 2012  report  that 
“solitary  confinement  frequently  is  used 
as  a control  mechanism.  Researchers  met 
individuals  who  were  held  in  solitary  con- 


AU.S.  District  Court  in  Florida 
has  held  that  the  denial  of  a prisoner’s 
access  to  a contraceptive  pill  to  prevent 
pregnancy,  based  on  a jail  employee’s  reli- 
gious beliefs,  states  a cause  of  action. 

The  plaintiff  in  the  case,  identified  only 
as  R.W.,  was  raped  on  January  27, 2007  by 
an  unknown  assailant.  After  she  reported  the 
crime  to  the  Tampa  Police  Department,  R.W. 
was  taken  to  a Rape  Crisis  Center.  There  she 
was  given  two  anti-conception  pills  following 
an  examination.The  first,  at  the  doctor’s  direc- 
tions, was  taken  immediately;  the  second  was 
to  be  taken  twelve  hours  later. 

A police  officer  then  returned  R.W.  to  the 
scene  of  the  crime.  During  the  investigation, 
it  was  discovered  that  she  had  an  outstanding 
arrest  warrant  for  failure  to  appear  and  failure 
to  pay  restitution.  She  was  arrested  and  taken 


finement  after  they  helped  other  detainees 
file  complaints  about  detention  conditions. 
People  who  are  mentally  ill  and  people 
who  identify  as  lesbian,  gay,  bisexual,  or 
transgender  (LGBT)  often  are  assigned 
to  solitary  confinement  because  jail  staff 
is  unwilling  to  deal  with  their  unique  cir- 
cumstances and/or  because  staff  thinks  of 
solitary  confinement  as  a ‘protective’  status 
for  vulnerable  populations.” 

Human  rights  activists  noted  that 
ICE’s  new  directive  does  not  ban  solitary 
confinement  for  immigrant  detainees  nor 
place  a limit  on  the  duration  of  placement  in 
solitary,  but  only  requires  increased  scrutiny 
and  additional  paperwork.  For  example, 
whenever  detainees  are  held  in  solitary 
confinement  for  more  than  14  days  within 
a 21-day  period,  or  for  over  30  consecutive 
days,  field  office  directors  must  submit  writ- 
ten reports  to  ICE  superiors. 

It  remains  to  be  seen  what  practical 
effect  the  directive  will  have  and  whether  it 
will  limit  the  worst  abuses  related  to  solitary 
confinement  of  immigrant  detainees.  PI 

Sources:  http://solitarywatch.com,  www.ice. 
gov,  www.aclu.org 


to  the  Hillsborough  County  Jail. 

R.W.  remained  in  jail  overnight  and  the 
next  morning  advised  Michele  Spinelli,  an 
employee  with  Armor  Correctional  Health 
Services,  the  jail’s  private  medical  contractor, 
about  the  rape  and  her  need  to  take  the  pre- 
scribed anti-conception  pill  to  ensure  she  did 
not  become  pregnant.  In  response,  “Spinelli 
told  the  Plaintiff  that  Spinelli  would  not 
give  her  the  pill  because  it  was  against  her 
[Spinelli’s]  religious  beliefs.” 

Just  prior  to  her  release  on  January  29, 
2007,  R.W.  was  allowed  to  take  the  pill, 
though  it  was  unclear  who  gave  her  per- 
mission. R.W.  did  not  become  pregnant  as 
a result  of  the  rape. 

She  filed  suit,  and  her  second  and  third 
amended  complaints  alleged  violations  of 
her  rights  to  privacy  and  equal  protection  by 
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Spinelli  and  Hillsborough  County  Sheriff 
David  Gee.  The  defendants  filed  motions 
to  dismiss. 

The  district  court  dismissed  the  claims 
against  Sheriff  Gee,  as  R.W.  had  alleged 
insufficient  facts  to  demonstrate  municipal 
liability  or  to  show  that  Gee  had  imple- 
mented a policy  concerning  prescribed 
contraceptive  medication.  Some  of  the 
claims  against  Spinelli,  however,  were  suf- 
ficient to  survive  the  motions  to  dismiss. 

The  court  held  that  the  defendants’ 
argument  - that  Spinelli’s  actions  did  not 
place  an  undue  burden  on  R.W.’s  right  to 
terminate  the  pregnancy  - were  misplaced. 
Although  restrictions  on  the  right  to  an 
abortion  are  unconstitutional  where  they 
pose  an  undue  burden,  “the  ‘undue  burden’ 
analysis  is  inapposite  to  the  question  of  con- 
traception where  a woman  seeks  to  prevent 
- not  to  terminate  - her  pregnancy.” Thus, 
R.W.’s  privacy  claim  could  proceed. 

The  district  court  also  allowed  an  equal 
protection  claim  to  proceed,  though  it  was 
skeptical  about  the  facts  alleged  to  support 
it.  To  establish  a discriminatory  purpose, 
the  decision-maker  must  have  “selected  or 
reaffirmed  a particular  course  of  action  at 


least  in  part  ‘because  of’ not  merely ‘in  spite 
of’  its  adverse  effects  upon  an  identifiable 
group.”  While  R.W.’s  attorney  advanced 
an  equal  protection  claim  on  the  basis  of 
gender  by  stating  that  “Spinelli  would  have, 
as  she  had  in  the  past,  allowed  a male  [pris- 
oner] seeking  a gender  change  to  take  the 
same  [contraceptive]  medication,”  the  court 
questioned  the  validity  of  that  assertion. 

Such  claims,  the  district  court  noted, 
could  subject  counsel  to  sanctions  if  they 
did  not  have  evidentiary  support.  Nonethe- 
less, at  this  preliminary  stage  of  the  case 
the  court  was  required  to  accept  the  facts 
alleged  in  the  complaint  as  true. 

In  ruling  on  the  defendants’  motion 
to  dismiss  several  claims  in  R.W.’s  third 
amended  complaint, 

the  district  court  

further  permitted 
a municipal  li- 
ability claim  against 
Spinelli  to  proceed 
on  the  basis  that  she 
was  a final  policy- 
maker: “Given  that 
some  entity  must 
set  policy  for  the 


government  in  each  situation,  Plaintiff  has 
rendered  plausible  the  claim  that  Spinelli 
was  designated  the  final  policy-maker 
with  respect  to  her  decision  to  withhold 
anti-conceptive  medication  for  religious 
reasons.” 

The  court  made  clear,  however,  that 
if  R.W.  eventually  prevailed  but  failed 
to  prove  actual  damages,  she  would  only 
be  entitled  to  “nominal  damages  not  to 
exceed  one  dollar.”  The  district  court  had 
previously  dismissed  R.W.’s  state  law 
claims.  The  defendants  filed  a motion  for 
summary  judgment  in  July  2013,  which 
remains  pending.  See:  R.  W.  v.  Spinelli, 
U.S.D.C.  (M.D.  Fla.),  Case  No.  8:ll-cv- 
01326-EAK-AEP.  PI 
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Anonymous  PREA  Hotlines  Not  So  Anonymous 


Following  a decade  of  delays,  the 
Prison  Rape  Elimination  Act  (PREA) 
standards,  promulgated  by  the  U.S.  Depart- 
ment of  Justice,  went  into  effect  in  August 
2013.  [See:  PLN,  September  2013,  p.l]. 

One  of  the  PREA  rules,  115.51,  states 
that  correctional  agencies  “shall  provide 
multiple  internal  ways  for  inmates  to 
privately  report  sexual  abuse  and  sexual 
harassment,  retaliation  by  other  inmates  or 
staff  for  reporting  sexual  abuse  and  sexual 
harassment,  and  staff  neglect  or  violation  of 
responsibilities  that  may  have  contributed 
to  such  incidents.”  The  rule  further  speci- 
fies that  “Staff  shall  accept  reports  made 
verbally,  in  writing,  anonymously,  and  from 
third  parties  and  shall  promptly  document 
any  verbal  reports.” 

Although  PREA  does  not  require  pris- 
ons and  jails  to  establish  internal  telephone 
hotlines  for  prisoners  to  report  sexual  abuse 
and  harassment,  many  have  done  so.  When 
the  PREA  standards  were  being  developed, 
some  prisoners’  rights  advocates  expressed 
concerns  that  prisoners  would  not  have  faith 
in  the  hotlines,  or  be  willing  to  use  them, 
unless  they  provided  true  anonymity. 

Most  of  the  PREA  hotlines  in  pris- 
ons and  jails  profess  to  accept  anonymous 
reports,  in  that  prisoners  are  not  required 
to  identify  themselves  or  enter  their  phone 
PIN  number  to  access  the  hotline  to  report 
PREA  violations. 

However,  Prison  Legal  News  has 
learned  that  is  not  always  the  case. 

Upon  reviewing  PREA  incident 
investigation  reports  from  the  Metro- 
Davidson  County  Detention  Facility 
in  Nashville,  Tennessee,  a jail  operated 
by  Corrections  Corporation  of  America 
(CCA),  one  of  the  reports  referenced 
several  anonymous  calls  to  the  facility’s 
internal  PREA  hotline. 

The  report  indicated  that  on  January 
13,  2013,  a CCA  guard  “was  reviewing 
the  PREA  line  and  discovered  multiple 
calls  made  to  the  line....  Three  of  the  calls 
were  hang-ups  with  no  message.  All  calls 
originated  in  Unit  Bravo,  telephones  B-l 
and  B-3.” 

Two  other  reports  to  the  PREA 
hotline  were  made  anonymously.  However, 
“by  reviewing  the  facility  security  camera 
system  (PELCO)  at  the  time  of  the  call,” 
CCA  staff  were  able  to  identify  both  of 
the  prisoners  who  submitted  the  reports, 


by  name  and  ID  number. 

An  investigation  found  no  evidence 
to  support  the  PREA  complaints,  which 
involved  a guard  touching  prisoners’ genitals 
during  a frisk  search.  “A  PELCO  review 
confirmed  searches”  of  the  prisoners  had 
occurred, but  “...all  searches  were  conducted 
professionally  and  by  Policy,”  the  investiga- 
tion concluded. 

Thus,  PREA  complaints  submitted 
through  a facility’s  internal  telephone 


The  U.S.  District  Court  for  the 
District  of  Montana  granted  class 
certification  in  a lawsuit  alleging  that 
the  Missoula  County  Detention  Facility 
(MCDF)  deprives  prisoners  of  fresh  air 
and  outdoor  exercise.  Following  the  class 
certification,  the  suit  settled  a year  later  in 
October  2013. 

The  plaintiffs  in  the  case  had  moved 
to  certify  a class  consisting  of  present  and 
future  MCDF  prisoners  who  are  held  in 
Housing  Unit  2 and  the  Juvenile  Detention 
Center  for  at  least  a month  and  are  denied 
fresh  air  and  outdoor  exercise.  They  also 
proposed  a subclass  of  female  prisoners 
held  at  MCDF. 

The  defendants  did  not  oppose  the 
motion,  which  was  granted  by  the  district 
court  on  October  17, 2012. The  court  found 
that  the  requisite  class  certification  require- 
ments of  Federal  Rule  of  Civil  Procedure 
23(a)  and  (b)  had  been  satisfied. 

The  district  court  first  held  that  the 
numerosity  requirement  was  satisfied  due 
to  the  “fluid  composition”  of  MCDF’s 
prisoner  population.  “The  commonality 
requirement  is  met  ...because  the  plaintiffs 
and  the  proposed  class  have  all  allegedly 
suffered  the  same  injury,”  the  court  wrote. 
Moreover,  the  typicality  requirement  was 
satisfied  because  “the  claims  of  the  named, 
representative  parties  are  the  same  as  those 
of  the  proposed  class.” 

The  district  court  did  not  identify  any 
conflict  of  interest  and  found  “plaintiffs’ 
counsel  are  both  qualified  and  experienced 
attorneys,”  satisfying  the  adequacy  of  rep- 
resentation requirement. 

Observing  that  “in  the  penal  context, 
Rule  23(b)(2)  certification  is  a common 


hotline  may  not  be  anonymous  after  all, 
and  prisoners  who  want  to  report  PREA 
violations  while  keeping  their  identity 
confidential  should  do  so  by  other  means 
- such  as  through  outside  third  parties  or 
by  sending  anonymous  notes  through  the 
mail  or  grievance  systems. 

Source:  hicident  investigation  report  from 
Metro-Davidson  County  Detention  Facility 
(Jan.  21,  2013) 


avenue  for  enabling  a class  of  prisoners  to 
challenge  the  constitutionality  of  prison 
conditions,”  the  court  held  that  the  pro- 
posed class  satisfied  the  rule’s  requirements. 
“A  favorable  ruling  for  the  proposed  class 
would  mean  a remedy  for  the  class  and 
subclass  with  access  to  fresh  air  and  outdoor 
exercise.  That  single  remedy  would  provide 
relief  to  all  members  of  the  class.” 

The  defendants  filed  a motion  to  set 
aside  the  class  certification  order,  which 
was  denied  by  the  district  court  in  January 
2013.  The  case  subsequently  settled,  with 
the  court  approving  the  settlement  and 
entering  a consent  decree  and  judgment  on 
October  31,2013. 

Pursuant  to  the  settlement  agreement, 
“Missoula  County  agrees  to  construct 
outdoor  areas  directly  accessible  from 
Housing  Unit  2 and  the  Juvenile  Detention 
Center....”  The  outdoor  recreation  areas  will 
each  have  a basketball  hoop  and  shall  be 
completed  within  six  months  of  the  district 
court’s  approval  of  the  settlement. 

Prisoners  held  in  MCDF,  including 
in  Housing  Unit  2 and  the  Juvenile  De- 
tention Center,  shall  be  afforded  outdoor 
recreation  “for  (1)  one  hour,  five  days  per 
week.  Prisoners  will  be  allowed  to  run,  jog, 
or  engage  in  calisthenics  in  the  outdoor 
recreation  area.”  Coats  will  be  provided  to 
prisoners  who  use  the  outdoor  areas  during 
winter  months. 

“Prisoners  may  be  denied  access  to 
outdoor  recreation  only  in  extraordinary 
circumstances  and  upon  a finding  that 
providing  access  to  outdoor  recreation  may 
create  a danger  that  the  prisoner  will  injure 
himself  or  herself  or  others,”  the  settlement 
states.  “Where  legitimate  safety,  security, 
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and  medical  concerns  are  apparent,  MCDF 
administrators  may  disallow  outdoor  rec- 
reation.” 

MCDF  must  keep  logs  of  prisoners’ 
access  to  the  outdoor  recreation  areas  and 


allow  plaintiffs’  counsel  to  review  the  logs 
during  the  two-year  period  that  the  consent 
decree  is  in  effect.  Attorneys’  fees  will  be 
awarded  to  the  plaintiffs  by  order  of  the 
court  or  stipulation  between  the  parties. The 


plaintiffs  were  represented  by  the  ACLU 
of  Montana  and  Missoula  attorney  Greg 
Munro.  See:  Chief  Goes  Out  v.  Missoula 
County, U.S.D.C.  (D.MT),  Case  No.  9:12- 
cv-00155-DWM. 


D.C.  Circuit  Clears  Terrorism  Suspect  after  1 1 -Year  Ordeal 

by  Derek  Gilna 


An  October  16,2012  decision  by  the 
D.C.  Circuit  Court  of  Appeals  has 
ended  the  lengthy  ordeal  of  Salim  Ahmed 
Flamdan,  who  was  originally  captured  in 
Afghanistan  in  2001  and  detained  at  the 
U.S.  military  prison  in  Guantanamo  Bay, 
Cuba  after  he  was  accused  of  being  an 
“unlawful  enemy  combatant.” 

Hamdan  was  tried  and  convicted  by  a 
military  commission  for  “material  support 
for  terrorism”  under  the  Military  Commis- 
sions Act  of 2006  (Act),  for  having  served  as 
Osama  bin  Laden’s  personal  driver.  Fie  was 
sentenced  to  66  months  imprisonment  then 
transferred  to  Yemen  in  2008,  where  he  was 
released  the  following  year.  He  persisted  in 
the  appeal  of  his  conviction,  however,  and 
finally  prevailed  in  his  legal  fight  against 
the  U.S.  government. 

Hamdan  had  originally  challenged 
his  detention  and  trial  before  a mili- 
tary commission  as  an  unlawful  enemy 
combatant,  and  the  Supreme  Court,  in 
Hamdan  v.  Rumsfeld , 548  U.S.  557  (2006) 
[PLN,  Sept.  2006,  p.27],  agreed  that  the 
military  commission  rules  then  in  place 
contravened  statutory  limits  because  they 
did  not  comply  with  certain  restrictions 


set  forth  in  10  U.S.C.  § 836. 

Hamdan’s  appeal  of  his  conviction  per- 
tained to  three  separate  issues:  whether  or 
not  the  completion  of  his  sentence  mooted 
his  appeal;  whether  the  Executive  Branch 
had  authority  under  the  Act  to  prosecute 
him  since  his  alleged  conduct  occurred 
from  1996  to  2001,  before  the  Act  was 
passed;  and  finally,  whether  10  U.S.C.  § 821 
proscribes  material  support  for  terrorism  as 
a war  crime. 

The  Court  of  Appeals  first  found  the 
case  was  not  moot  because  it  was  a direct 
appeal  of  a conviction.  Second,  it  inter- 
preted the  Act  not  to  authorize  retroactive 
prosecution  of  crimes  “that  were  not  pro- 
hibited as  war  crimes  triable  by  military 
commission  under  U.S.  law  at  the  time  the 
conduct  occurred.”  Finally,  the  appellate 
court  agreed  with  Hamdan  that  “the  inter- 
national law  of  war  did  not  - and  still  does 
not  - identify  material  support  for  terrorism 
as  a war  crime,”  and  thus  he  could  not  be 
prosecuted  under  10  U.S.C.  § 821. 

In  the  latter  regard,  the  D.C.  Circuit 
addressed  the  question  of  whether  material 
support  for  terrorism  was  an  international- 
law  war  crime,  and  held  that  it  was  not: 


“International  law  leaves  it  to  individual 
nations  to  proscribe  material  support  for 
terrorism  under  their  domestic  laws  if  they 
so  choose.  There  is  no  international-law 
proscription  of  material  support  for  ter- 
rorism.... Not  surprisingly,  therefore,  even 
the  U.S.  Government  concedes  in  this 
case  that  material  support  for  terrorism 
is  not  a recognized  international-law  war 
crime....” 

The  appellate  court  concluded,  “We 
reverse  the  decision  of  the  Court  of  Mili- 
tary Commission  Review  and  direct  that 
Hamdan’s  conviction  for  material  support 
for  terrorism  be  vacated.”  See:  Hamdaji  v. 
United  States , 696  F.3d  1238  (D.C.  Cir. 

2012).  P 


Writing  to  Win 

Need  to  write  better?  Writing  to  Win  will 
teach  you  the  basics  of  howto  compose 
clear  and  convincing  written  and  oral 
legal  arguments!  270  pages  packed 
with  solid,  practical  advice  and  tips. 
$19.95  from  PLN's  Book  Store! 

See  page  61  for  more  information. 


LAW  OFFICES  OF 


ELMER  ROBERT  KE AC H,  III 


K PROFESSIONAL  CORPORATION 


Law  Offices  of  Elmer  Robert  Keach,  III,  PC 
1 040  Riverfront  Center 
R O.  Box  70 

Amsterdam,  NY  12010 

518.434.1718 

www.keachlawfirm.com 


Attorney  Bob  Keach 
NITA  Master  Advocate 

Member;  Multi-Million  Dollar  Advocates  Forum 
Outside  Counsel,  Prison  Legal  News 
National  Practice 


Experienced  Civil  Rights  Attorney  dedicated  to  seeking 
justice  for  those  who  are  incarcerated 

Custodial  Death  Cases  • Wrongful  Arrest  and  Incarceration 
Medical  Indifference  Cases  • Corrections  and  Police  Brutality 
Sexual  Abuse  and  Assault  • Illegal  Strip  Searches 
Class  Actions  • First  Amendment  Litigation  (Northeast  Only) 

Reasonable  Hourly  Rates  for:  Criminal  Defense,  Appeals, 
Post-Conviction  Relief,  Habeas  Corpus 
WHEN  YOU  OR  A LOVED  ONE  HAVE  BEEN  WRONGED, 
YOU  HAVE  A VOICE. 

Attorney  Keach  prefers  all  inquiries  by  mail  to  be  typed,  and  limited  to  five  pages. 
DO  NOT  SEND  ORIGINAL  DOCUMENTS  OR  ORIGINAL  MEDICAL  RECORDS. 
Make  sure  to  exhaust  your  administrative  remedies  and  comply  with  state  law  notice 
requirements,  if  applicable,  to  preserve  state  law  intentional  tort/negligence  claims. 


Prison  Legal  News 


51 


November  2013 


Audit  Reveals  Federal  Prison  Industries  Faces 
Declining  Revenue,  Job  Losses 

by  Derek  Gilna 


A RECENT  AUDIT  BY  THE  OFFICE  OF  THE 

Inspector  General  of  the  U.S.  De- 
partment of  Justice  highlights  the  many 
challenges  the  Bureau  of  Prisons  (BOP) 
and  its  wholly-owned  government  corpora- 
tion, Federal  Prison  Industries,  Inc.  (FPI), 
face  with  respect  to  the  FPI’s  increasing 
financial  problems.  The  audit,  which  cov- 
ers FPI’s  operations  from  2001  to  2012, 
also  documents  growing  losses  in  prisoner 
job  positions. 

Congress  created  FPI,  also  known  as 
UNICOR,  “to  provide  a meaningful  work 
program  to  inmates  in  federal  penal  institu- 
tions. To  minimize  its  impact  on  the  private 
sector,  Congress  authorized  FPI  to  sell  its 
products  only  to  the  federal  government, 
and  the  Executive  Order  establishing  FPI 
required  it  to  diversify  its  product  offer- 
ings so  that  no  single  private  industry 
would  bear  a disproportionate  burden  of 
competition.” 

Further,  according  to  BOP  Program 
Statement  8120.02,  “FPI  was  designed  to 
allow  inmates  the  opportunity  to  acquire 
the  knowledge,  skills,  and  work  habits  that 
will  be  useful  when  released  from  prison.” 

However,  as  previously  reported  in 
Prison  Legal  News,  prison  industry  pro- 
grams can  negatively  impact  free-world 
businesses  and  result  in  free-world  job 
losses  when  businesses  are  unable  to  com- 
pete with  low-cost  prison  slave  labor.  [See: 
PLN,  Feb.  2013,  p.42;  July  2009,  p.21]. 
Additionally,  prisoners’  rights  advocates 
have  noted  there  is  little  evidence  that 
prison  work  programs  provide  real-world 
skills  that  prisoners  can  utilize  after  their 
release  and,  more  significantly,  that  the  skills 
developed  in  such  programs  are  not  in  high 
demand  in  private  industry. 

Although  the  population  of  the  United 
States  has  tripled  over  the  past  80  years,  the 
number  of  federal  prisoners  has  increased 
more  than  twenty-fold,  and  prison  indus- 
try has  become  big  business.  FPI’s  impact 
on  the  economy  has  grown  to  be  greater 
than  anticipated  and  its  failures  have  thus 
become  more  apparent. 

From  fiscal  year  (FY)  2007  to  2012, 
FPI  closed  38  prison  factories  while  open- 
ing 17,  for  a net  loss  of  21  prison  industry 


programs.  As  of  June  2012,  FPI  operated 
a total  of  83  factories  in  65  federal  correc- 
tional facilities  nationwide. 

FPI  manufactures  household  items, 
chairs  and  seating,  desks,  tables,  filing  and 
storage  cabinets,  optics  and  eyewear,  and 
solar  panels,  and  provides  fleet  management 
and  recycling  services.  Additionally,  FPI 
produces  military  apparel,  body  armor,  fenc- 
ing, and  circuit  board  and  cable  assemblies, 
and  provides  screen-printing,  communica- 
tions, call  center,  and  data  and  document 
conversion  services. 

However,  these  programs  have  not 
been  exempt  from  criticism  by  government 
watchdogs.  For  example,  the  Inspector 
General  previously  criticized  FPI  for  its 
inattention  to  safety  in  its  Electronic  Waste 
Recycling  Program,  noting  that  it  had 
“identified  significant  safety  and  environ- 
mental problems  ...  including  a failure  to 
implement  adequate  measures  to  address 
the  safety  of  stafF  and  inmates  who  were 
employed  in  the  program.”  [See:  PLN,  Oct. 
2011,  p.44], 

FPI  does  not  receive  direct  taxpayer 
funding  and  is  responsible  for  generating  its 
own  revenue.  Prior  to  2009,  FPI  “achieved 
financial  sustainability”  and  had  annual  net 
revenue  averaging  126  million.  The  Inspec- 
tor General  noted  that  this  was  “primarily 
attributable  to  a surge  in  sales  to  the  De- 
partment of  Defense  (DOD)  as  a result  of 
the  wars  in  Afghanistan  and  Iraq.” 

FPI  had  1745  million  in  gross  revenue 
in  FY  2011,  mainly  from  the  sale  of  goods 
and  services  to  the  federal  government; 
the  DOD  and  Department  of  Homeland 
Security  accounted  for  69%  of  FPI  sales 
during  that  fiscal  year.  Yet  the  agency  has 
incurred  “average  net  losses  of  131  million 
annually  from  FYs  2009  through  2012.” 
Further,  FPI’s  net  sales  dropped  32%  over 
that  time  period. 

The  decline  in  revenue  in  recent  years 
was  due  to  a number  of  factors,  including 
the  winding  down  of  the  wars  in  Iraq  and 
Afghanistan  plus  legislative  changes  that 
limited  FPI’s  “mandatory  source”  author- 
ity, which  historically  has  required  federal 
agencies  to  buy  goods  and  services  produced 
by  FPI  instead  of  seeking  competing  bids 


from  private-sector  companies. 

To  stem  its  financial  losses,  FPI  has 
slashed  prisoner  job  positions  - including 
terminating  some  7,000  prisoner  workers 
in  2010.  [See:  PLN,  Dec.  2010,  p.44].  The 
reduction  in  job  positions  was  “primarily  the 
result  of  efforts  to  compensate  for  declin- 
ing revenues  and  earnings,”  the  Inspector 
General  found. 

FPI  employed  12,394  prisoners  as  of 
June  2012  - around  7%  of  eligible  BOP 
prisoners  and  the  agency’s  lowest  level  of 
employment  since  1986.  “As  a result,”  the 
audit  found,  “FPI  is  currently  employing  the 
smallest  proportion  of  the  eligible  federal 
inmate  population  in  its  more  than  75-year 
history.” 

In  response  to  the  job  losses,  FPI 
implemented  a “job-sharing  initiative 
intended  to  employ  two  inmates  on  a half- 
time basis  instead  of  one  full-time  inmate, 
thereby  introducing  more  inmates  to  FPI.” 
However,  the  auditors  noted  that  they  “were 
unable  to  gauge  FPI’s  job-sharing  progress 
over  the  past  2 years  due  to  a lack  of  reli- 
able data,  as  FPI  headquarters  initially  did 
not  provide  clear  instructions  to  factory 
management  on  how  to  capture  and  track 
the  results.” 

The  Inspector  General  made  several 
recommendations  to  address  the  problems 
identified  in  the  audit,  including  adjusting 
the  performance  metric  for  FPI’s  job-sharing 
program;  establishing  targets  for  the  job- 
sharing program  and  ensuring  that  FPI 
officials  have  incentives  to  meet  those  targets; 
replacing  the  agency’s  “previous  inmate  em- 
ployment goal  with  one  that  is  better  aligned 
with  the  FPI’s  current  operational  and  eco- 
nomic environment”;  and  ensuring  that  FPI 
does  not  employ  non-citizen  prisoners  who 
are  subject  to  deportation. 

However,  unless  the  culture  of  FPI 
changes,  the  audit’s  recommendations  are 
unlikely  to  be  successfully  implemented. 

Outside  the  prison  context,  the  free- 
market,  private-sector  economy  is  ruthless 
in  culling  companies  and  even  entire  indus- 
tries that  become  unprofitable  or  irrelevant. 
Clearly,  FPI  has  not  followed  the  lead  of 
private  industry  in  upgrading  its  manufac- 
turing and  management  practices  to  mirror 
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real-world  conditions. 

Although  few  criticize  the  BOP  for  its 
efforts  to  use  prison  labor  to  provide  goods 
and  services  necessary  for  the  housing  and 
maintenance  of  its  prisoner  population,  pri- 
vate companies  could  likely  provide  the  same 


goods  and  services  for  millions  of  dollars 
less.  The  resulting  savings  could  be  used  for 
rehabilitative  programs  that  benefit  prisoners 
and  reduce  recidivism  - but  so  long  as  BOP 
officials  and  federal  lawmakers  buy  into  the 
fiction  that  the  benefits  of  FPI  outweigh  its 


costs  and  weaknesses,  little  will  change. 

Source:  ‘Audit  of  the  Management  of  Federal 
Prison  Industries  and  Efforts  to  Create  Work 
Opportunities for  Federal  Inmates,  ”DOJ  Office 
of  the  Inspector  General  (September  2013) 


Fifth  Circuit:  No  Right  to  RDAP  for  Non-citizen  Federal  Prisoner 


The  Fifth  Circuit  Court  of  Appeals 
held  last  year  that  a non-citizen  federal 
prisoner  had  no  constitutional  right  to  par- 
ticipate in  a substance  abuse  rehabilitation 
program  that  could  reduce  his  sentence  by 
up  to  a year. 

Ricardo  Gallegos-FIernandez,  a federal 
prisoner  and  Mexican  national  who  had  an 
Immigration  and  Customs  Enforcement 
(ICE)  detainer  lodged  against  him,  filed  a 
federal  habeas  corpus  petition  pursuant  to 
28  U.S.C.  § 2241,  alleging  that  a Bureau  of 
Prisons’  (BOP)  policy  that  excluded  prison- 
ers with  ICE  detainers  from  participating 
in  and  benefiting  from  the  BOP’s  Resi- 
dential Drug  Abuse  Treatment  Program 
(RDAP)  under  28  U.S.C.  §§  3621  and 
3624  violated  his  due  process  and  equal 
protection  rights. 

The  district  court  dismissed  the  habeas 
petition  for  lack  of  subject  matter  jurisdiction 
because  the  claims  should  have  been  brought 
under  42  U.S.C.  § 1983, for  failure  to  exhaust 


administrative  remedies  and  for  failure  to 
state  a claim  upon  which  relief  could  be 
granted.  Gallegos-Hernandez  appealed. 

The  Fifth  Circuit  held  that  § 2241 
was  the  proper  statute  to  challenge  the 
policy  because  participation  in  RDAP 
could  reduce  his  imprisonment  by  one 
year.  The  Court  of  Appeals  also  held  that 
Gallegos-Hernandez  was  not  required  to 
pursue  administrative  remedies  as  he  was 
challenging  the  constitutionality  of  the 
policy,  not  its  implementation,  and  because 
declaring  the  policy  unconstitutional  was 
not  a remedy  available  through  the  ad- 
ministrative process.  Therefore,  attempting 
to  exhaust  administrative  remedies  would 
have  been  futile. 

The  appellate  court  found  that  § 3621 
granted  the  BOP  discretion  in  deciding 
whether  to  allow  prisoners  early  release.Thus  it 
did  not  create  a liberty  interest  in  early  release, 
and  failure  to  allow  participation  in  a program 
that  could  lead  to  early  release  cannot  be  chal- 


lenged under  the  due  process  clause. 

Gallegos-Hernandez’s  equal  protection 
claim  also  failed.  Non-citizen  prisoners 
with  ICE  detainers  are  not  an  “identifi- 
able group”  with  respect  to  being  treated 
differently  than  other,  similarly-situated 
prisoners.  Non-citizens  without  ICE  de- 
tainers are  allowed  to  participate  in  RDAP, 
and  some  prisoners  who  are  U.S.  citizens 
are  excluded  from  RDAP  pursuant  to 
BOP  policy. 

Further,  the  exclusion  of  non-citizen 
prisoners  with  ICE  detainers  is  rationally 
related  to  the  BOP’s  legitimate  interest  in 
preventing  such  prisoners  - whom  the  BOP 
considers  high  flight  risks  - from  obtaining 
early  release,  due  to  the  possibility  that  they 
will  abscond  when  transferred  to  halfway 
houses  as  part  of  the  community-based  por- 
tion of  RDAP.  The  Fifth  Circuit  therefore 
affirmed  the  judgment  of  the  district  court. 
See:  Gallegos-Hernandez  v.  United  States,  688 
F.3d  190  (5th  Cir.  2012),  cert,  denied.  PI 


<-,ES  USTED  UN  INMIGRANTE  INDOCUMENTADO  O CIUDADANO 
AMERICANO  ACTUALMENTE  ENCARCELADO 
EN  UNA  PRISON  PRIVADA? 

d,HA  SIDO  VICTIMA  DE  UNA 

BATERIA,  viqlacion.  o asalto  sexual? 

d,HA  SIDO  COLOCADO  EN  EL  REGIMEN  DE  AISLAMIENTO 
SIN  ATENCION  MEDICA? 

iHA  SIDO  VICTIMA  DE  ABUSO  MENTAL,  TORTURA,  MOTINES  EN  LAS 
CARCELES,  TRATOS  O PENAS  CRUELES,  TRATO  DEGRAPANTE? 


SI  SU  RESPUESTA  ES  SI,  USTED  PUEDE  TENER  DERECHO  A UNA  INDEMNIZACION  POR 

DANOS 


CONTACTE  AL  BUFETE  DE  ABOGADOS 

KHORRAMI BOUCHER 
SUMNER  SANGU1NETTI,  LLP 


ENVIE  CARTAS  A: 

Khorrami  Boucher  Sumner  Sanguinetti,  LLP 
444  S.  Flower  Street  - 33rJ Floor 
Los  Angeles,  CA  90071 
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Court  "Baffled"  by  BOP's  Steel-toe  Boot  Requirement  for  Prisoners 

by  Derek  Gilna 


IN  REVIEWING  THE  APPEAL  OF  FEDERAL 
prisoner  York  Wilson,  convicted  by  a jury 
of  “assault  resulting  in  serious  bodily  injury,” 
the  Seventh  Circuit  criticized  the  Bureau 
of  Prisons’ (BOP)  policy  that  requires  most 
prisoners  to  wear  steel- toe  boots.  This  man- 
date, according  to  the  appellate  court,  could 
have  resulted  in  the  death  of  the  victim 
when  Wilson  assaulted  him  while  wearing 
steel-toe  boots. 

As  a result  of  repeated  kicks  to  the 
head,  the  victim,  prisoner  Efrain  Rodriquez, 
“probably  had  suffered  a concussion,  which 
might  or  might  not  cause  a complete  loss  of 
consciousness.  He  was  bloody,  had  difficulty 
walking,  there  were  two  large  lacerations 
on  his  forehead  that  required  16  stitches  to 
close,  there  was  bruising  behind  his  ear,  and 
he  had  scratches,  abrasions,  and  contusions. 
His  nose  was  broken  and  his  eyes  swol- 
len shut  and  he  complained  of  headache 
and  of  pain  in  his  face  and  shoulders.... 
He  was  having  difficulty  sleeping  and 
difficulty  thinking  and  exhibited  signs  of 
post-traumatic  stress  syndrome,  for  which 
Zoloft  was  prescribed.” 

Following  his  conviction,  Wilson  re- 
ceived an  additional  46  months  in  prison 
for  the  assault. 

The  appellate  court  noted  that  the 
facility  where  the  incident  took  place,  FCI 
Greenville  in  Illinois,  manufactures  army 
combat  uniforms  - and  the  boots  are  re- 
quired (though  in  unexplained  ways)  during 
the  manufacturing  process.  However,  the 
Seventh  Circuit  wrote,  “why  the  inmates 
are  permitted,  let  alone  required,  to  wear 
them  outside  the  manufacturing  facility 
baffles  us.” 

The  footwear  policy  highlighted  by 
the  Court  is  apparently  a system-wide 
requirement  for  BOP  prisoners,  waived 
only  in  certain  holding  facilities  such  as 
the  Chicago  Metropolitan  Correctional 
Center  or  for  medical  reasons  at  other 
prisons.  Most  federal  prisoners  in  county 
jails  or  other  holding  facilities  are  issued 
soft,  slipper-like  canvas  shoes,  likely  due  to 
the  widely-recognized  threat  that  steel- toe 
boots  pose  as  potential  weapons. 

In  BOP  facilities  where  steel- toe  boots 
are  required,  prisoners  are  subject  to  being 
questioned  by  staff  if  they  are  not  wearing 
the  prescribed  footwear  and  issued  incident 


reports  for  non-compliance  with  the  rule. 
Such  reports  can  result  in  disciplinary 
hearings  with  possible  loss  of  phone,  email, 
commissary  and  other  privileges.  Allowanc- 
es are  made  only  for  health  reasons,  i.e.,  foot 
injuries  or  deformities,  and  such  exemptions 
are  discouraged.  Prisoners  who  receive  an 
exemption  must  carry  their  pass  to  wear 
“soft  shoes”  at  all  times,  and  this  require- 
ment is  just  one  more  tool  used  by  BOP 
staff  to  hassle  prisoners  who  are  otherwise 
in  compliance  with  institutional  rules. 

In  this  case,  the  Court  of  Appeals 
found  that  a “reasonable  jury”  could  have 
concluded  that  Wilson’s  steel-toe  boot  as- 
sault constituted  a violation  of  18  U.S.C.  § 
1365(h)(3),  as  it  resulted  in  “bodily  injury 
which  involves  ...  a substantial  risk  of  death 


IN  A “plain  error”  REVERSAL  OF  A Dis- 
trict court’s  order  imposing  a 24-month 
sentence  on  a defendant  who  violated  the 
terms  of  his  supervised  release  for  the  sole 
purpose  of  ensuring  that  he  could  par- 
ticipate in  a prison-based  substance  abuse 
program,  the  Eighth  Circuit  reasserted  the 
rule  set  forth  in  Tapia  v.  United  States , 131 
S.Ct.  2382  (2011),  which  prohibits  such 
sentencing  rationales. 

Colt  Matthew  Taylor  originally  re- 
ceived a 42-month  prison  sentence  for  a 
drug  offense,  then  received  an  additional 
six  months  in  prison  and  30  months  of 
supervised  release  for  using  drugs  after  he 
was  initially  released.  As  a condition  of  his 
supervised  release  he  was  required  to  stay  at 
a particular  residential  facility  for  120  days 
following  his  completion  of  the  six-month 
sentence. 

Taylor  failed  to  report  to  the  facility 
and  admitted  he  had  used  alcohol,  and 
the  district  court  sentenced  him  to  an 
additional  24  months  in  prison  with  no 
post-release  supervision,  stating  that  it  was 
“using  that  number  because  that  makes 
him  eligible  to  participate  in  the  500-hour 
drug  program  available  in  the  Bureau  of 


...  extreme  physical  pain,  protracted  and 
obvious  disfigurement ...  or  protracted  loss 
or  impairment  of  the  function  of  a bodily 
member,  organ  or  mental  faculty.” 

The  Seventh  Circuit  wrote  that  “a  jury 
should  be  instructed  to  use  its  common 
sense  in  deciding  whether  the  injuries 
constitute  serious  bodily  injury.”  It  also 
rejected  Wilson’s  arguments  related  to  his 
self-defense  claim,  as  there  was  no  “reason- 
able belief  that  he  was  in  imminent  danger 
from  [the  victim] , and  without  such  a belief 
there  can  be  no  defense  of  self-defense.”The 
appellate  court  added  that  due  to  the  sever- 
ity of  the  assault,  Wilson  “should  be  grateful 
that  he  didn’t  receive  a longer  sentence.” 
See:  United  States  v.  Wilson , 698  F.3d  969 
(7th  Cir.2012).P 


Prisons  (BOP).” Taylor  appealed. 

In  Tapia,  the  Supreme  Court  held  that 
a sentencing  court  may  not  ‘“select  []  the 
length  of  the  sentence’ to  ensure  completion 
of  a rehabilitation  program.” 

The  Court  of  Appeals  wrote  that  it 
agreed  “with  those  circuit  courts  which 
have  concluded  that  Tapia  applies  upon 
revocation  of  supervised  release  as  well  as 
at  an  initial  sentencing.”  Thus,  the  Eighth 
Circuit  found  the  district  court  had  com- 
mitted plain  error“when  it  sentencedTaylor 
to  24  months”  for  the  sole  reason  that  it 
made  him  eligible  to  participate  in  the 
BOP’s  substance  abuse  program. 

Finding  that  the  error  “affected  Tay- 
lor’s substantial  rights  in  a manner  that 
seriously  affected  the  fairness,  integrity, 
or  public  reputation  of  judicial  proceed- 
ings,” the  24-month  sentence  imposed  by 
the  district  court  was  vacated  and  the  case 
remanded  for  resentencing.  See:  United 
States  v.  Taylor,  679  F.3d  1005  (8th  Cir. 
2012). 

Following  remand,  Taylor  was  resen- 
tenced to  12  months  in  prison  with  credit 
for  time  served  and  no  term  of  supervised 
release. 


Prison  Sentence  Imposed  for 
Sole  Purpose  of  Drug  Treatment 
Vacated  by  Eighth  Circuit 

by  Derek  Gilna 
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FOR  GRAB  BAG  OF 

50  PHOTOS 

FROM  ALL  OUR  CATALOGS 
SPECIFY  RACE  AND  MAIN 
AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION 
FOR  YOU 

BONUS  ONE  COLOR 
CATALOG  PAGE 


LOOSE  STAMPS  FOR  LOOSE  BABES 

KRASNYA  LOOSE  STAMP  GRAB  BAG  SPECIAL 

10  LOOSE  BABES 30  STAMPS 

25  LOOSE  BABES 75  STAMPS 

50  LOOSE  BABES 150  STAMPS 

ALL  STAMPS  MUST  BE  1ST  CLASS  STAMPS 
IN  LIKE  NEW  CONDITION! 

SPECIFY  NUDE  OR  BOP-SAFE  (NO  VISIBLE  NUDITY) 
WE  WILL  PICK  SELECTION  FOR  YOU 


KRASNYA  BABES  HAS  SPRUNG  SALE! 
FREE  SAMPLE  CATALOG  FROM  KRASNYA! 
120  BABES  IN  EACH  CATALOG 
ENCLOSE  ONE  SASE  WITH  TWO  FIRST 
CLASS  STAMPS!  1 CAT  PER  CUSTOMER 
PLEASE  SPECIFY  MALE  OR  FEMALE  BABES 
NUDE  OR  BOP-FRIENDLY 


3 BRAND  NEW  FLAT  BOOKS  OF  FOREVER 
STAMPS  FOR  GRAB  BAG  OF  45  PHOTOS 
FROM  ALL  OUR  CATALOGS.  SPECIAFY  RACE 
AND  MAIN  AREA  OF  YOUR  INTERESTS 
WE  WILL  PICK  SELECTION  FOR  YOU 
BONUS  B&W  CATALOG  PAGE 
PLEASE  INCLUDE  6 FOREVER  STAMPS  WITH 
YOUR  ORDER  FOR  S&H 


KRASNYA I 
P.O.BOX  3! 
BALTIMORE,  IV 
IAIL  AND  CORRLINKS  I 

KRASNYABABES@HOTMAILJ 


KRASNYA  CALENDAR  MAGAZINE 

THE  CONNOISSEUR’S  PORTFOLIO  OF  EXOTIC  BEAUTIES 


KRASNYA  CALENDAR  SAMPLER  MAGAZINE 
DEBUT  BABES  OR  STUDS  ISSUE  AVAILABLE 
PLEASE  SPECIFY  BOP-FRIENDLY  OR  NUDE 

***  2013  & 2014  *** 

YOU’LL  RECEIVE  OVER  48  BEAUTIES  FROM  OUR 
FINEST  COLLECTION  ALL  CAPTURED  IN  VIVID 
APROX.  4X6  IMAGES  DISPLAYING  ALL  THERE 
ENCHANTING  RADIANCE 
SPECTACULAR  VALUE  IS  OUR  GOAL! 

OVER  $25.00  WORTH  OF  BABES  IN  EACH  CALENDAR 
CALENDAR  SAMPLER  MAGAZINE 
WE  DELIVER  EXELLENT  VALUE 
WHERE  OUR  COMPETITION  WON’T!!! 

THE  BASIC  CALENDAR  WITH  48  NOT  SO  BASIC 
BABES  OR  STUDS  ISSUE  AVAILABLE 
THROUGHOUT  THE  YEAR! 

$1 1 .95  OR  2 FLAT  BOOKS  OF  FOREVER  STAMPS 
ALL  ORDERS  ARE  FINAL!!! 


PLEASE  BE  SURE  TO  KNOW 
YOUR  INSTITUTION  POLICIES 
ANY  RETURNS  WILL  BE  HELD  FOR  30  DAYS. 
CALENDAR  REQUIRES  SASE 
WITH  5 FIRST  CLASS  POSTAGE  STAMPS 
IN  8X11  MANILLA  ENVELOPE 
SEND  YOUR  ORDERS  TODAY 


KRASNYA  IS  PROUD  TO  INTRODUCE  AT  FANTASTIC  INTRODUCTORY  PRICES 

'tfcas  0©»©q^s0&^  0©OT9&q  »0&0Gaa  w©=gws  001130^00^ 

TWELVE  PACKAGES  OF  25  NUDE  AND  NON-NUDE  POSES, 

AVAILABLE  ONLY  IN  OUR  "CACHE  TWO-FIVE"  COLLECTION. 

"CACHE  TWO-FIVE" 

"CACHE  TWO-FIVE"  IS  AVAILABLE  IN  TWELVE  (12)  SPECIALLY  PRICED  PACKAGES 
OF  25  POSES  IN  NUDE  AND  NON-NUDE  POSES. 

PLEASE  SPECIFY  ON  YOUR  ORDERS  IF  YOU  WANT  NUDE  OR  NON-NUDE  PACKAGES 
AND  WHAT  COLLECTION  NUMBER  YOU’D  LIKE. 

COLLECTIONS  ARE  NUMBERED  01-12  FOR  EXAMPLE  ON  YOUR  ORDER  Y0UD  WRITE: 
***NUDE  CACHE  TWO-FIVE  PACKAGE  01  & 02*** 

REMEMBER  THERE  ARE  TWELVE  (12)  COMPLETELY  DIFFERENT  PACKAGES  OF  25  BABES, 
THERE  ARE  NO  DUPLICATES  IN  ANY  OF  THE  12  PACKAGES. 

600  BEGUILING  BEAUTIES,  ALL  BRAND  NEW  ADDITIONS  TO  OUR  LINE  AND  AVAILABLE  ONLY 
IN  OUR  CACHE  "TWO-FIVE"  PACKAGES!  300  NUDES  AND  300  NON-NUDE  BEAUTIES 
CAPTURE  YOUR  OWN  COLLECTION  OF  KRASNYA’S  "CACHE  TWO-FIVE"  SELECTIONS  IN 
INDIVIDUALIZED  PACKAGING  OF  25  RARE  AND  EXQUISITE  BREATH-TAKING  BEAUTIES. 

THE  CONNOISSEUR'S  COUTURE  COLLECTION  OF  "CACHE  TWO-FIVE"  BRINGS  YOU 
25  BEAUTIES  IN  EACH  "CACHE  TWO-FIVE"  PACKAGE  FOR  ONLY  $12.95  PER  PACKAGE 
LIMITED  TIME  SPECIAL  *****  $59.95***** 

PLUS  S&H  FOR  6 "CACHE  TWO-FIVE"  PACKAGES  OF  THE  NUDE  OR  NON-NUDE  COLLECTIONS 
150  BEAUTIES 

IMAGINE  150  OF  THESE  EXCITING  AND  EXQUISITE  BEAUTIES 
FOR  A RIDICULOUSLY  LOW  PRICE  OF 
*****$59.95*****  PLUS  $12.00  SHIPPING  AND  HANDLING  CHARGE. 

ADD  $2.00  FOR  SHIPPING  AND  HANDLING  PER  "CACHE  TWO-FIVE"  PACKAGE  ORDERED. 
YOU  MUST  SPECIFY  NUDE  OR  NON-NUDE  PACKAGES 
IF  NOT  SPECIFIED  NON-NUDE  WILL  BE  SHIPPED  AUTOMATICALLY 
ALL  OF  OUR  NORMAL  POLICIES  APPLY 


FOR  KRASNYA  CLIENTS  WHO  WORK  THE  YARDS; 

HAVE  WE  GOT  A GREAT  OPPORTUNITY  FOR  YOU. ..GRAB  BAG 

MR.  HUSTLE  GRAB  BAG  BARGAIN  DAYS 

ONLY  $0.25  CENT$  PER  BABE 
5 GRAB  BAG  MINIMUM  PURCHA5E  REQUIRED 
$2.00  5HIPPING  AND  HANDLING  PER  BAG 
25  AWEBOME  BABE5  PER  BAG  AT  ONLY  $6.25  PER  BAG 
YOU  MU5T  BUY  AT  LEA5T  5 GRAB  BAG5  OR  50  GRAB  BAGS. 
THIS***GRAB  BAG  BARGAIN***  IS  NOT  GOING  TO  BE  OFFERED 
AGAIN  THIS  YEAR.  SO  STOCK  UP  NOW ! 

AS  YOU  KNOW  YOU  GET  AN  ARRAY  OF  25  GORGEOUS  BABES 
YOU  CAN  ONLY  CHOOSE  EITHER  MALES  OR  FEMALES, 

ALL  NUDES  OR  BOP  SAFE. ..THE  INDIVIDUAL  SELECTIONS  COME 
FROM  OUR  BEST  CATALOGS!!! 

YOU  MAY  WANT  TO  SIT  DOWN  FOR  THIS  BONUS  BARGAIN! 
OUR  BABES  CATALOGS  SPECIAL  OF  THE  DECADE 

— 5 COLOR  CATALOGS  FOR  $6.00  — 

— 10  COLOR  CATALOGS  FOR  $12.00  — 

— 15  COLOR  CATALOGS  FOR  $18.00  — 

— 20  COLOR  CATALOGS  FOR  $24.00  — 

OUR  CATALOGS  SPECIAL  AVAILABLE  WHEN  YOU  PURCHASE 
THE  5 GRAB  BAG  MINIMUM! 

THIS  PRICE  INCLUDES  FREE  SHIPPING  ON  THE  CATALOGS 
BECAUSE  OF  SHIPPING  TERMS  ALL  CATALOGS  SOLD  IN 
MULTIPLES  OF  5 FOR  $6.00  ONLY. 

YOU  CHOOSE  EITHER  MALE  OR  FEMALE  CATALOGS 
AND  IF  YOU  WANT  NUDE  OR  BOP  SAFE!! 
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California:  Reggie  Alcantar,  31,  was 
charged  with  felony  battery  and  elder  abuse 
on  May  14,  2013  following  an  incident  at 
the  popular  Tom’s  Farms  attraction  near 
Corona.  An  investigation  determined  that 
Alcantar  pushed  a 71 -year-old  security 
guard  to  the  ground,  causing  him  to  suffer 
a broken  wrist.  Alcantar  was  placed  on  paid 
administrative  leave  from  his  job  as  a guard 
at  the  Robert  Presley  Detention  Center  in 
Riverside;  he  had  been  employed  with  the 
Sheriff’s  Department  since  2006. 

Colorado:  On  May  23, 2013,  Matthew 
Andrews,  36,  resigned  from  his  position  as 
a sheriff’s  deputy;  he  faces  felony  charges 
for  helping  a prisoner  escape  from  the 
Downtown  Denver  Detention  Center  in 
April.  Surveillance  video  showed  Andrews 
and  prisoner  Felix  Trujillo,  both  dressed  in 
deputy’s  uniforms,  getting  on  an  elevator 
and  leaving  the  facility  together.  Andrews 
said  he  then  drove  Trujillo  to  a waiting 
getaway  car.  Andrews  reportedly  told  co- 
workers that  he  helped  Trujillo,  24,  walk  out 
of  the  jail  because  he  received  an  anonymous 
phone  call  threatening  him  and  his  fam- 


News  in  Brief 

ily  unless  he  facilitated  the  escape.  Fie  has 
pleaded  not  guilty  to  the  charges. 

Colorado:  Federal  prisoner  Gary  An- 
thony Cole,  49,  filed  a lawsuit  from  his  cell 
in  Florence,  Colorado  against  Taco  Bell, 
owned  by  Yum  Brands;  Frito-Lay,  which 
owns  Doritos;  and  PepsiCo.  The  lawsuit, 
filed  on  May  15, 2013  in  the  U.S.  District 
Court  for  the  Northern  District  of  Texas, 
claims  that  the  wildly  popular  Taco  Bell 
Doritos  Locos  Tacos  were  his  idea.  Cole 
alleges  that  the  U.S.  Postal  Service  was  in 
cahoots  with  the  defendants  and  that  his 
idea  for  Doritos  tacos  was  stolen  through 
the  mail  system.  Taco  Bell  spokesman  Rob 
Poetsch  wrote  in  an  email,  “The  reality  is, 
the  suit  is  completely  without  merit,  as 
our  product-innovation  team  continuously 
develops  and  tests  new  menu  concepts,  and 
as  a policy  we  do  not  accept  unsolicited 
ideas,  period.” 

Florida:  Two  years  after  former  Brad- 
ford County  jail  guard  Charles  Gregg 
Hendrix  received  probation  for  shooting 
his  then-girlfriend  in  the  face,  he  was  again 
arrested,  this  time  for  stabbing  his  wife  and 


15-year-old  stepdaughter.  On  May  9,2013, 
deputies  responded  to  Hendrix’s  home  after 
receiving  calls  about  a disturbance.  They 
found  the  stabbing  victims  when  they  ar- 
rived; both  women  were  hospitalized  with 
non-life-threatening  injuries.  Hendrix  was 
charged  with  attempted  first-degree  murder 
and  violation  of  his  probation.  Bradford 
County  had  fired  him  after  he  pleaded  no 
contest  to  assault  with  a deadly  weapon  for 
shooting  his  girlfriend. 

Georgia:  On  May  16,  2013,  Com- 
missioner Avery  D.  Niles  of  the  Georgia 
Department  of  Juvenile  Justice  (DJJ)  an- 
nounced felony  arrests,  staff  resignations  and 
firings  at  the  Muscogee  Youth  Development 
Campus,  stemming  from  his  “ongoing 
statewide  crackdown  to  rid  the  agency  of 
any  internal  corruption,  white  collar  crime, 
or  policy  violations  that  might  threaten  the 
integrity  of  the  DJJ  mission.”  Two  guards 
and  the  parent  of  a youthful  offender  have 
been  arrested  on  contraband  and  other 
charges,  two  other  guards  submitted  their 
resignations  and  a third  guard  has  been 
terminated  since  the  crackdown  began  in 
October  2012. 

Georgia:  Former  Drug  Task  Force 
agent  Timothy  King,  Jr.  was  sentenced 
on  May  7,  2013  to  six  months  in  federal 
prison  after  being  convicted  of  conspiring 
with  former  Wilcox  County  Sheriff  Stacy 
Bloodsworth,  44,  to  lie  about  the  beating  of 
Kyle  Michael  Hyatt  and  two  other  prison- 
ers at  the  Wilcox  County  Jail.  The  sheriff 
was  reportedly  angry  about  a contraband 
cell  phone  being  in  the  jail,  which  resulted 
in  the  beating.  Hyatt  suffered  a broken  jaw 
and  Bloodsworth  tried  to  put  it  back  into 
place  using  a lug  wrench.  Bloodsworth 
was  sentenced  to  10  years  in  prison  for  the 
assault  and  conspiracy  to  cover  up  the  in- 
cident; his  son,  Austin,  received  18  months 
in  prison;  former  Wilcox  County  jail  trusty 
Willie  James  Camtherswas  sentenced  to  18 
months;  and  former  jail  guard  Casey  Owens 
received  three  years’  probation. 

Honduras:  On  May  28, 2013,  prisoners 
acting  as  spokespersons  for  two  of  Hondu- 
ras’ largest  and  most  dangerous  rival  street 
gangs,  Mara  Salvatrucha  (MS-13)  and  the 
18th  Street  Gang,  gave  news  conferences 
from  separate  prison  cells  to  declare  a truce. 
The  tmce,  patterned  after  one  between  the 
same  gangs  in  neighboring  El  Salvador, 
had  been  worked  out  over  the  preceding 


The  Drug  Policy  Alliance  (DPA)  is  the  nation's  leading 
organization  promoting  drug  policies  grounded  in 
science,  compassion,  health  and  human  rights. 

www.drugpolicy.org 

DPA  is  putting  out  a call  for  drug  war  stories.  If  you  would  like  to  be  profiled  in  the  media  your 
story  would  be  entered  in  a data  base  for  possible  use.  Please  fill  out  the  information  below: 
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eight  months  through  mediation  by  Roman 
Catholic  Bishop  Romulo  Emiliani  of  San 
Pedro  Sula.The  incarcerated  gang  members 
said  they  would  commit  to  zero  violence  and 
zero  crime  in  the  streets  as  a first-step  show 
of  good  faith,  offering  peace  in  one  of  the 
world’s  most  violent  countries  in  exchange 
for  prison  rehabilitation  programs  and  jobs. 
Honduran  President  Porfirio  Lobo  said  he 
supported  the  truce. 

Illinois:  The  FBI  has  audio-  and 
video-recorded  evidence  of  an  illegal  gun 
trafficking  transaction  between  former 
prison  guard  Dwayne  Meeks,  48,  and  a 
convicted  felon  he  had  met  in  prison.  In 
July  2012,  the  former  prisoner,  who  was  not 
identified  because  he  was  working  under- 
cover for  the  FBI,  purchased  eight  firearms 
from  Meeks  for  $18,000.  Meeks  and  the 
former  prisoner  allegedly  discussed  the 
purchase  of  an  additional  eight  guns.  Meeks 
was  arrested  on  May  29, 2013  following  an 
undercover  sting,  and  three  AR-15  rifles 
he  had  brought  to  sell  were  seized.  He  was 
charged  with  dealing  firearms  without  a 
federal  license  and  selling  firearms  to  a 
convicted  felon. 

Illinois:  On  May  6,  2013,  Charles 
McClard,  a guard  at  the  maximum-security 
Menard  Correctional  Center,  was  arrested 
and  charged  with  bringing  contraband  into 
a penal  institution  after  he  delivered  a cell 
phone  to  a prisoner.  He  was  suspended 
without  pay  pending  the  outcome  of  the 
investigation.  Illinois  DOC  spokesman 
Thomas  Shaer  said  in  a statement  that  the 
contraband  consisted  of  “multiple  electronic 
devices.” 


India:  In  early  May  2013,  a man  from 
India  died  in  a Pakistani  jail  after  being 
beaten.  The  following  day,  a Pakistani  pris- 
oner in  an  Indian  prison  received  a beating 
that  resulted  in  his  death  on  May  9, 2013. 
Some  called  the  second  incident  a revenge 
killing.  India  and  Pakistan  have  fought 
several  wars  since  their  independence  from 
British  colonial  rule  more  than  65  years 
ago.  Although  ties  between  the  countries 
have  improved,  the  prisoners’  deaths  put  a 
fresh  strain  on  their  delicate  relationship. 
Authorities  in  both  nations  are  demanding 
investigations  into  the  deaths. 

Indiana:  On  May 25, 2013,  an  unnamed 
Allen  County  Community  Corrections  offi- 
cer, who  was  reportedly  checking  on  a person 
on  home  detention,  shot  Antione  Billings- 
ley’s pit  bull,  named  “Baby,”  three  times  in 
the  chest  and  legs.  The  dog  survived  and 
later  recovered,  but  Billingsley  demanded 
an  investigation  into  the  incident.  Com- 
munity Corrections  officials  described  the 
shooting  as  an  action  by  the  officer  to  protect 
both  himself  and  others  from  the  threat  he 
claimed  the  dog  presented.  Billingsley  said 
he  was  suspicious  of  that  explanation:  “My 
dog  has  never  attacked  anyone.  I honestly 
believe  there  was  something  he  had  to  do 
to  provoke  my  dog.” 

Indiana:  A Marion  County  sheriff’s 
deputy  was  fired  on  May  22,  2013  after 
he  confessed  to  inappropriately  touching 
a female  prisoner.  The  incident  occurred 
at  the  county  jail  when  Warren  Hoosier, 
a 13-year  employee  with  the  sheriff’s  of- 
fice, was  escorting  the  prisoner  within  the 
facility.  The  case  was  turned  over  to  the 


Sheriff’s  Criminal  Division.  Sheriff  John 
Fayton  said  the  department  has  installed  a 
hotline  so  prisoners  can  report  incidents  of 
sexual  abuse. 

Michigan:  Scott  Christian  Hathorne,  a 
former  guard  at  the  W.J.  Maxey  Boys  Train- 
ing School,  told  a 911  dispatcher  “I  want  to 
kill  a cop”  after  his  wife  was  arrested  earlier 
in  the  evening.  Police  were  called  to  his  home 
for  a welfare  check  and  found  Hathorne 
armed  and  holed  up  inside  his  home  with 
two  children,  ages  9 and  12.  During  negotia- 
tions, Hathorne  indicated  he  wanted  officers 
to  come  into  the  home  and  kill  him;  he  also 
told  them  he  had  written  a suicide  note. 
When  he  finally  exited  the  house,  he  ignored 
officers’ orders  to  place  his  hands  behind  his 
back,  resulting  in  a charge  of  resisting  arrest. 
He  was  sentenced  on  May  23,  2013  to  30 
days  in  jail,  six  months  of  electronic  monitor- 
ing and  two  years’  probation. 

New  Hampshire:  In  court  pleadings 
filed  on  May  6,  2013,  prosecutors  argued 
that  they  had  a legal  right  to  bring  felony 
charges  of  accomplice  to  identity  fraud 
against  24-year-old  Shayna  Provencal. 
Provencal  was  arrested  for  coordinating 
a three-way  call  between  her  boyfriend, 
John  Bouraphael,  a county  jail  prisoner, 
and  a prisoner  at  another  jail  so  they  could 
discuss  strong-arming  other  prisoners  out 
of  canteen  goods.  During  the  call,  Boura- 
phael convinced  jail  guards  that  he  was  a 
public  defender  by  using  a public  defender’s 
identification  number  that  was  allegedly 
obtained  by  Provencal.  Bouraphael  faces 
charges  of  identity  fraud  in  connection  with 
the  incident. 
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New  Jersey:  Marvin  Thompson,  47, 
a former  jail  guard,  is  serving  a five-year 
sentence  for  dmg  possession,  official  mis- 
conduct and  filing  a false  report.  Thompson 
was  arrested  in  2007  after  trying  to  “dis- 
tinguish himself”  by  “discovering”  heroin 
and  homemade  weapons  he  had  planted  in 
the  Passaic  County  Jail,  but  his  plans  were 
recorded  by  jailhouse  informants.  He  lost  an 
appeal  to  overturn  his  conviction  on  May  8, 
2013  and  will  remain  in  prison  until  2015. 


Yes  it’s  true,  Inmate  Shopper  is  a real  220 
page  publication.  Not  a 7 sheet  rip-off. 
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resources  and  FREE  display  ads  for 
prisoners  to  sell  their  crafts,  art  and  books 
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New  Mexico:  Former  New  Mexico 
Penitentiary  warden  Lawrence  Jaramillo 
filed  a lawsuit  in  May  2013  alleging  that  he 
was  fired  in  retaliation  for  whistleblowing. 
The  suit  claims  he  was  subjected  to  “abusive 
supervision”  after  complaining  that  manag- 
ers had  engaged  in  fraud,  waste  and  abuse; 
he  is  seeking  reinstatement  plus  double  lost 
wages  and  damages.  Corrections  Depart- 
ment attorneyjim  Brewer  said  the  litigation 
will  show  that  Jaramillo  was  fired  only  due 
to  his  misconduct,  which  involved  substanti- 
ated allegations  of  sexual  harassment. 

New  York:  A former  Rikers  Island  jail 
guard,  Robert  Whitfield,  51,  approached 
a total  of  five  prisoners  in  the  kitchen  and 
offered  to  move  up  their  release  dates  by 
making  changes  in  the  jail’s  computer  sys- 
tem in  return  for  payoffs.  “The  officer  said  he 
preferred  drugs  because  he  could  make  more 
money  with  drugs,”  said  prisoner  Rafael 
Montadoca,who  testified  against  Whitfield 
during  his  trial  in  May  2013 . Whitfield  was 
convicted  and  sentenced  to  8 years  in  prison 
for  accepting  a bribe  of  1100,000  worth  of 
cocaine  from  an  undercover  officer  posing 
as  a prisoner’s  cousin. 

New  York:  Robert  Wilson,  41,  was 
suspended  and  then  resigned  from  his  po- 
sition as  a Monroe  County  sheriff’s  deputy 
in  September  2012.  He  had  been  employed 
with  the  Sheriff’s  Department  for  17  years, 
and  for  the  last  two  years  was  assigned  to 
the  Monroe  County  Correctional  Facility. 
Wilson  admitted  he  had  a sexual  relationship 
with  a 22-year-old  prisoner  and  sexu- 
ally touched  six  other  female  prisoners.  He 
pleaded  guilty  to  a 21-count  indictment  that 
included  two  counts  of  rape,  one  count  of 
criminal  sexual  act,  12  counts  of  sexual  abuse, 
one  count  of  patronizing  a prostitute  and 
seven  counts  of  official  misconduct.  Wilson 
was  sentenced  in  April  2013  to  six  months  in 
jail  plus  10  years  of  post-release  supervision. 
He  also  must  register  as  a sex  offender. 

Niger:  Three  prisoners,  said  to  be  asso- 
ciated with  “terrorist  groups,”  tried  to  break 
out  of  the  central  prison  in  the  capital  city  of 
Niamey  on  June  1,2013.  Officials  refused  to 
say  which  terrorist  group  the  prisoners  were 
affiliated  with,  but  the  African  nation  was 
anxious  after  two  recent  terror  attacks  and  the 
escape  attempt  brought  the  capital  to  a stand- 
still. Nervous  soldiers  blocked  the  streets  and 
crowds  gathered  in  the  neighborhood  around 
the  prison.  The  prisoners  were  subdued  after 
killing  two  guards;  Niger’s  antiterrorist  agency 
is  looking  into  the  incident. 


Ohio:  On  May  2,  2013,  Delaware 
County  jail  guard  Randy  N.  Spencer,  28, 
was  placed  on  administrative  leave  after 
being  charged  with  sexual  battery  for  mo- 
lesting a 5-year-old  girl  left  in  his  care.  The 
Ohio  Bureau  of  Criminal  Investigation  is 
handling  the  case  because  Spencer  is  a for- 
mer deputy.  “I’m  sickened  for  the  victim,  if 
the  allegations  are  true,”  Delaware  County 
Sheriff  Russ  Martin  said,  adding,  “If  he’s 
convicted,  I will  terminate  him  as  soon  as 
legally  possible.” 

Oklahoma:  A nurse  employed  by  pri- 
vate contractor  Correctional  Health  Care 
is  accused  of  having  sex  with  a prisoner 
and  smuggling  dmgs  to  him  at  the  David 
L.  Moss  Criminal  Justice  Center.  On  May 
31,  2013,  Elizabeth  Ann  Guy,  43,  admit- 
ted to  Tulsa  County  investigators  that  she 
smuggled  tobacco,  marijuana,  heroin  and 
meth  into  the  jail.  According  to  news  re- 
ports, Guy  allegedly  had  sex  with  prisoner 
Jason  Harrington  twice  in  an  exam  room, 
and  also  brought  him  rolling  papers  and  a 
Motorola  cell  phone. Tulsa  County  Sheriff’s 
Major  Shannon  Clark  stressed  that  Guy  was 
not  an  employee  with  the  Sheriff’s  Office, 
and  said  she  will  not  be  allowed  to  work  at 
the  jail  again  even  if  she  keeps  her  job  with 
Correctional  Health  Care. 

Pennsylvania:  Arii  L.  Metz,  34,  a for- 
mer Allegheny  County  jail  guard,  pleaded 
guilty  in  March  2013  to  deprivation  of  civil 
rights  in  connection  with  the  2010  beat- 
ing of  prisoner  David  Kipp.  According  to 
another  former  guard  who  witnessed  the  in- 
cident, Metz  “walked  up  to  Kipp  and  started 
punching  him  without  any  provocation.” 
Kipp  suffered  a broken  nose,  perforated  ear 
drum,  and  cuts  and  bruises.  Another  Al- 
legheny County  jail  guard,  Marcia  Williams, 
40,  was  convicted  of  official  oppression  and 
other  charges  related  to  the  same  incident, 
and  received  a year  of  probation.  On  May  23, 
2013,  a federal  judge  awarded  Kipp  17,500 
in  damages  due  to  the  beating.  “The  conduct 
of  Metz  was  outrageous  and  constituted  a 
malicious  and  wanton  violation  of  Kipp’s 
rights,”  wrote  U.S.  District  Court  Judge 
Terrence  F.  McVerry. 

Pennsylvania:  The  Scranton  Times- 
Tribune  reported  in  June  2013  that  prison 
guard  Joseph  Black  was  placed  on  paid  leave 
after  two  former  prisoners  filed  lawsuits 
claiming  he  had  sexually  abused  them  at 
the  Lackawanna  County  Prison.  Both  suits 
alleged  multiple  incidents  of  sexual  assault 
and  said  prison  officials  knew  or  should  have 
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known  about  Black’s  alleged  misconduct. 
District  Attorney  Andy  Jarbola  declined  to 
comment,  citing  an  ongoing  investigation. 
An  investigatory  grand  jury  was  reportedly 
reviewing  evidence  against  Black  in  Sep- 
tember 2013. 

Puerto  Rico:  On  May  11, 201 3,  the  last 
of  some  480  prisoners  returned  to  Puerto 
Rico  after  the  U.S.  territory  canceled  a 
$9.1  million  agreement  with  Corrections 
Corporation  of  America  to  house  prisoners 
at  the  company’s  Cimarron  Correctional 
Facility  in  Cushing,  Oklahoma.  Corrections 
Secretary  Jose  Negron-Fernandez  said  the 
island  has  enough  space  and  funding  to 
absorb  the  returning  prisoners.  In  January 
2013,  two  Puerto  Rican  prison  officials  died 
in  a vehicle  accident  while  traveling  to  the 
CCA- run  facility  to  pick  up  a prisoner.  [See: 


PLN,  May  2013,  p.56]. 

South  Carolina:  York  County’s  pub- 
lic works  director  reported  on  May  24, 
2013  that  someone  had  cut  the  belt  of  the 
county’s  recycling  center  conveyor,  caus- 
ing at  least  $1,200  worth  of  damage.  Five 
prisoner  workers  had  access  to  the  belt,  but 
all  claimed  they  didn’t  see  who  did  it.  The 
prisoners  were  placed  in  segregation  for  five 
days  and  interviewed  individually  until  one, 
hoping  to  spend  time  with  his  dying  father, 
told  investigators  that  he  saw  Andarius  Pat- 
terson, 20,  cut  the  belt  to  get  out  of  working 
over  the  Memorial  Day  weekend.  Patterson 
was  charged  with  malicious  injury  to  real 
property. 

South  Carolina:  Mark  L.  Swinton,  24, 
a Charleston  County  jail  prisoner,  was  in 
bond  court  on  May  2, 2013  when  he  broke 
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out  into  an  expletive-filled  tirade  in  front  of 
Magistrate  Linda  Lombard.  Lombard  had 
set  a $30,000  bond  for  Swinton,  who  was 
accused  of  spitting  in  a guard’s  face.  Swinton 
became  combative  and  began  swearing.  In 
the  midst  of  his  outburst,  Lombard  told 
Swinton  to  apologize  to  the  court  or  face 
30  more  days  in  jail.  He  refused  and  30  days 
were  added  to  his  sentence.  As  he  was  led 
from  the  room  by  two  guards,  Swinton  said, 
“Don’t  nobody  care  about  no  30  days,  girl.” 

Tennessee:  Rutherford  County  Sheriff 
Robert  Arnold  launched  an  immediate  in- 
vestigation after  receiving  information  that 
Deputy  Keith  Knowles  allegedly  smuggled 
marijuana,  tobacco  and  a cell  phone  to 
prisoners  at  the  Rutherford  County  Adult 
Detention  Center.  More  than  800  prison- 
ers and  their  living  areas  were  searched  for 
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contraband,  resulting  in  jail  staff  finding 
cigarettes  and  tobacco.  Knowles  was  fired 
on  May  10, 2013;  Sheriff  Arnold  called  the 
incident  “very  disappointing.” 

Tennessee:  Robert  S.  Hicks,  32,  was 
arrested  onMay  21, 2013  onceitwas  discov- 
ered he  had  presented  a counterfeit  marriage 
certificate  to  jail  officials  so  he  could  visit 
a woman  being  held  at  the  Johnson  City 
Detention  Facility.  Hicks  was  charged  with 
criminal  simulation  and  jailed  in  lieu  of 


$10,000  bond.  Washington  County  authori- 
ties discovered  the  ruse  following  an  internal 
investigation. 

Texas:  On  July  19, 2013,  David  Stuart 
Tatarian,  27,  turned  himself  in  to  the  Killeen 
Police  Department  and  was  charged  with 
four  counts  of  violation  of  civil  rights  and 
sexual  contact  with  a person  in  custody. 
The  former  Crain  Unit  prison  guard  had 
resigned  in  April  2013  after  he  became  the 
subject  of  a criminal  investigation  for  having 
sex  with  a female  prisoner.  He  was  booked 
into  the  Coryell  County  Jail  with  bail  set 
at  $100,000. 


Washington:  A classification  counselor 
at  the  Washington  State  Penitentiary  was 
charged  on  June  14, 2013,  but  not  arrested, 
after  a state  investigation  revealed  she  was  in- 
volved in  a sexual  relationship  with  a prisoner 
who  believed  she  had  the  ability  to  influence 
the  length  of  his  sentence.  Laura  C.  Lindsay, 
39,  is  accused  of  felony  first-degree  sexual 
misconduct.  The  investigation  began  in  July 
2012  after  a routine  search  of  the  prisoner’s 
cell  revealed  photos  of  Lindsay  posing  nude. 
She  admitted  to  having  sex  with  the  prisoner 
and  resigned,  and  is  scheduled  to  go  to  trial 
in  December  2013. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
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Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott  Chris- 
tianson, Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall  history  of 
the  American  prison  system  from  1492  through  the  20th  Century.  A must-read  for 
understanding  how  little  things  have  changed  in  U.S.  prisons  over 
hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
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Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
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Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 
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prepare  students  for  taking  the  GED  test.  It  offers  complete  coverage  of 
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and  exercises  to  perform,  plus  a bibliography.  1031  |__| 
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called  “America’s  best-selling  book  on  all  aspects  of  women’s 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 
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inate themselves.  1083  l__l 
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FCC  Order  Heralds  Hope  for  Reform  of  Prison  Phone  Industry 

by  John  E.  Dannenberg  and  Alex  Friedmann 


“After  a long  time  — too  long  — the  Commis- 
sion takes  action  to  finally  address  the  high 
cost  that  prison  inmates  ajid  their  families 
must  pay for  phone  service.  This  is  not  just  an 
issue  of  markets  ajid  rates;  it  is  a broader  issue 
of  social  justice.  ” -FCC  Commissioner  Jessica 
Rosenworcel 

On  August  9,  2013,  the  Federal 
Communications  Commission  (FCC), 
in  a landmark  decision,  voted  to  cap  the  cost 
of  long  distance  rates  for  phone  calls  made 
by  prisoners  and  enact  other  reforms  related 
to  the  prison  phone  industry.  [See:  PLN, 
Sept.  2013,  p.42]. 

The  FCC’s  131-page  final  order  was 
released  in  September  and  published  in  the 
Federal  Register  on  November  13, 2013.  It 
has  not  yet  gone  into  effect  due  to  a 90- day 
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waiting  period  following  publication  in  the 
Register,  plus  legal  challenges  have  since 
been  filed  by  the  nation’s  two  largest  prison 
phone  companies. 

The  order,  entered  in  response  to  a 
petition  for  rulemaking  submitted  to  the 
FCC,  is  the  result  of  a decade-long  effort 
to  lower  prison  phone  rates  and  implement 
much-needed  changes  in  the  prison  phone 
industry. 

Prison  Phone  Services:  A Primer 

The  billion-dollar  prison  phone 
industry  is  comprised  of  companies  that 
provide  phone  services  for  prisoners  and 
detainees  held  in  state,  federal  and  private- 
ly-operated prisons,  county  and  municipal 
jails,  juvenile  facilities,  immigration  deten- 
tion centers  and  other  correctional  facilities. 
Such  services  are  commonly  referred  to  as 
Inmate  Calling  Services  (ICS). 

Five  companies,  known  as  ICS  pro- 
viders, dominate  the  prison  phone  market; 
Global  TePLink  (GTL),  Securus  Tech- 
nologies, CenturyLink,  Telmate  and 
ICSolutions  provide  phone  services  for  49 
of  the  50  state  Departments  of  Corrections. 
A number  of  other  companies,  such  as  Pay- 
Tel,  NCIC,  Legacy  and  EagleTel,  provide 
ICS  services  primarily  to  jails. 

When  prisoners  make  phone  calls  they 
typically  have  three  payment  options  - col- 
lect, prepaid  or  debit.  Collect  calls  are  paid 
by  the  call  recipient,  prepaid  calls  are  paid 
from  a pre-funded  account  established  by 
the  call  recipient  and  debit  calls  are  funded 
from  a prisoner’s  institutional  debit  ac- 
count. Prisoners  can  usually  call  only  a 
small  number  of  people  on  a specified  list, 
and  calls  are  frequently  limited  to  15  or  20 
minutes  per  call. 

There  are  three  types  of  phone  calls 
within  the  telecommunications  industry 


- local,  intrastate  and  interstate.  Local 
calls  are  made  to  numbers  within  a lo- 
cal calling  area,  such  as  the  same  city  or 
county.  Intrastate  calls  are  made  within  the 
boundaries  of  a state,  either  within  a local 
access  and  transport  area  (LATA),  called  an 
intraLATA  call,  or  across  LATAs,  known 
as  an  interLATA  call.  Interstate  (long  dis- 
tance) calls  are  made  across  state  lines  and 
are  generally  the  most  expensive. 

Prisoners’ family  members  and  friends 
pay  for  the  vast  majority  of  ICS  calls,  ei- 
ther by  accepting  collect  calls,  establishing 
prepaid  accounts  or  sending  money  to  their 
incarcerated  loved  ones  to  place  on  their 
debit  phone  accounts. 

ICS  rates  are  much  higher  than 
non-prison  rates,  in  large  part  because 
prison  phone  companies  pay  “commission” 
kickbacks  to  the  corrections  agencies  with 
which  they  contract.  Such  commissions 
are  usually  based  on  a percentage  of  the 
revenue  generated  from  prisoners’ calls  and 
have  nothing  to  do  with  the  actual  cost  of 
providing  the  phone  service.  Because  ICS 
providers  factor  commission  payments  - 
which  currently  average  47.79%  for  state 
Departments  of  Corrections  (DOCs)  - into 
the  phone  rates  they  charge,  the  rates  are 
artificially  inflated.  Absent  commission 
kickbacks,  which  are  received  by  42  state 
DOCs,  the  rates  could  be  considerably 
lower.  ICS  providers  paid  at  least  $123.3 
million  to  state  prison  systems  in  2012. 

Phone  calls  are  the  primary  form  of 
communication  for  prisoners  who  are 
housed  at  facilities  located  far  from  their 
families  and  thus  do  not  receive  in-person 
visits.  Research  has  shown  that  prisoners 
who  maintain  close  connections  with  their 
families  while  incarcerated  are  less  likely  to 
commit  crimes  and  return  to  prison  follow- 
ing their  release. 
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Even  prison  phone  companies  ac- 
knowledge the  fact  that  maintaining  family 
ties  has  a beneficial  effect  on  prisoners  and 
results  in  reduced  recidivism.  For  example, 
according  to  GTL,  “Studies  and  reports 
continue  to  support  that  recidivism  can  be 
significantly  reduced  by  regular  connection 
and  communications  between  inmates, 
families  and  friends  - [a]  13%  reduction 
in  felony  reconviction  and  a 25%  reduction 
in  technical  violations.”  Telmate  president 
Kevin  O’Neil  agreed,  saying,  “The  more 
inmates  connect  with  their  friends  and 
family  members  the  less  likely  they  are  to 
be  rearrested  after  they’re  released.” 

High  prison  phone  rates,  however, 
create  a financial  barrier  to  communication 
between  prisoners  and  their  families  due  to 
the  costs  associated  with  ICS  calls. 

“These  rates  discourage  communica- 
tion between  inmates  and  their  families  and 
larger  support  networks,  which  negatively 
impact  the  millions  of  children  with  an 
incarcerated  parent,  contribute  to  the  high 
rate  of  recidivism  in  our  nation’s  correc- 
tional facilities,  and  increase  the  costs  of  our 
justice  system,”  the  FCC  observed. 

As  stated  by  the  Human  Rights 
Defense  Center  (HRDC),  the  parent  or- 
ganization of  Prison  Legal  News,  “When 
families  cannot  pay  the  cost  of  phone  calls 
from  their  incarcerated  loved  ones,  those 
same  families  and  their  communities  pay 
a different  kind  of  price:  isolation,  stress, 
decreased  rehabilitation  and  increased 
recidivism  rates.  The  costs  are  also  literal; 
many  families  of  people  held  in  prisons, 
jails  and  immigration  detention  centers  pay 
high  phone  bills  at  the  expense  of  groceries, 
medical  bills  and  other  necessities.” 

Notably,  the  FCC’s  recent  order  es- 
tablishes a rate  cap  of  1.25  per  minute  for 
collect  interstate  calls  and  1.21  per  minute 
for  prepaid  and  debit  interstate  calls,  which 
equates  to  a cap  of  $3.75  for  a 15-minute 
collect  call  and  $3.15  for  a 15-minute  debit 
or  prepaid  call.  This  is  a significant  reduc- 
tion from  the  highest  prison  phone  rates, 
which  currently  range  up  to  $17.30  for  a 
15-minute  call  (or  more  than  $275  a month 
for  a one-hour  call  once  a week). 

PLN  and  HRDC  played  an  active  and 
instrumental  role  in  the  FCC’s  decision  to 
reduce  the  costs  of  prison  phone  calls  and 
implement  other  reforms;  exorbitant  prison 


phone  rates  have  been  a focus  of  HRDC, 
and  PLN  has  reported  on  ICS-related  is- 
sues since  1990. 

History  Behind  the  FCC's  Order 

The  high  costs  of  prison  phone  calls 
and  the  practice  of  commission  kickbacks 
were  presented  to  the  FCC  in  2003,  in  the 
form  of  a petition  for  rulemaking  filed  by 
attorneys  representing  Martha  Wright,  a 
District  of  Columbia  resident,  who  filed  a 
lawsuit  challenging  the  phone  rates  she  had 
to  pay  to  stay  in  touch  with  her  incarcerated 
grandson.  The  federal  court  referred  the 
matter  to  the  FCC  since  that  agency  has 
primary  jurisdiction  over  interstate  phone 
rates.  See:  Wright  v.  Corrections  Corporation 
of  America,  U.S.D.C.  (D.  DC),  Case  No. 
1 :00-cv-00293-GK. 

An  alternative  petition  for  rulemaking, 
commonly  known  as  the  “Wright  petition,” 
which  requested  a cap  on  prison  phone 
rates,  was  filed  with  the  FCC  in  2007.  See: 
hi  the  Matter  of  Rates  for  Interstate  Inmate 
Calling  Services,  WC  Docket  No.  96-128. 
Little  action  was  taken  on  the  Wright  peti- 
tion for  the  next  four  years. 

In  April  2011,  following  extensive 
research  initially  funded  by  a small  grant 
from  the  Funding  Exchange,  PLN  pub- 
lished a damning  expose  on  the  prison 
phone  industry  that  included  detailed 
information  on  prison  phone  rates  and 
commission  percentages  and  amounts, 
based  on  2007-2008  data.  PLN  exposed  the 
exorbitant  rates  that  ICS  providers  charge, 
reporting  that  state  DOCs  received  an 
average  kickback  of  41.9%  of  prison  phone 
revenue,  that  over  $143  million  in  commis- 
sion kickbacks  had  been  paid  in  one  year 
alone  under  state  DOC  phone  contracts 
and  that  eliminating  ICS  commissions 
demonstrably  resulted  in  lower  phone  rates. 
[See:  PLN,  April  2011,  p.l]. 

As  a result  of  the  interest  generated 
by  PLN’s  report  on  the  prison  phone  in- 
dustry, which  was  filed  with  the  FCC 
on  the  Wright  petition’s  docket,  HRDC 
co-founded  the  national  Campaign  for 
Prison  Phone  Justice  in  conjunction  with 
the  Center  for  Media  Justice/Media  Ac- 
tion Grassroots  Network  (MAG-Net)  and 
Working  Narratives. 

The  Campaign,  which  grew  to  include 
55  supporting  organizations  and  thousands 
of  individual  members,  coordinated  actions 
to  pressure  the  FCC  to  act  on  the  Wright 
petition  and  reduce  the  cost  of  prison  phone 
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calls  - such  as  letter-writing  and  email 
campaigns,  plus  a rally  outside  the  Com- 
mission’s Washington,  D.C.  headquarters. 
Tens  of  thousands  of  people  submitted 
comments  to  the  FCC  or  signed  petitions, 
including  over  1,700  prisoners  and  dozens 
of  civil  rights,  faith-based,  immigration 
reform  and  prisoners’  rights  organizations. 
[See:  PLN,  July  2013,  p.34;  Dec.  2012,  p.44; 
Nov.  2012,  p.20]. 

In  December  2012,  under  the  direc- 
tion of  then-Acting  Chairwoman  Mignon 
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Clyburn,  the  FCC  issued  a Notice  of  Pro- 
posed Rulemaking  (NPRM)  on  the  Wright 
petition  (Docket  No.  12-375).  [See:  PLN, 
Feb.  2013,  p.46] . In  response  to  the  Notice, 
HRDC  filed  additional  comments  with 
the  FCC  on  March  25,2013  that  included 
updated  data  on  state-by-state  ICS  rates 
and  commissions,  plus  specific  recommen- 
dations for  reforms. 

The  FCC  held  a workshop  on  prison 
phone-related  issues  on  July  10,  2013, 
which  included  testimony  from  PLN 
managing  editor  Alex  Friedmann  as  well 
as  Virginia  state  delegate  Patrick  Hope 
and  representatives  from  public  utility 
commissions,  prison  phone  companies  and 
organizations  such  as  the  Prison  Policy 
Initiative  and  National  CURE.  [See:  PLN, 
Aug.  2013,  p.26]. 

Finally,  in  August  2013,  nearly  a de- 
cade after  Martha  Wright  filed  her  initial 
petition  for  rulemaking  with  the  FCC, 
the  Commission  voted  to  cap  the  cost  of 
interstate  prison  phone  calls  and  institute 
other  reforms.  The  rate  caps  were  very  close 
to  those  requested  in  the  Wright  petition, 
which  had  sought  benchmark  rates  (caps) 
of  1.25  per  minute  for  collect  calls  and  $.20 
per  minute  for  debit  and  prepaid  calls. 

The  data  provided  by  HRDC  was  so 
important  to  the  FCC’s  deliberations  that 
the  Commission’s  final  order  referenced 
P LN  or  HRDC  at  least  46  times , including 
references  to  PLN’s  April  2011  report  on 
the  prison  phone  industry. 

The  FCC’s  order  is  more  than  a 
mechanical  implementation  of  rate  caps, 


however.  In  an  unusual  show  of  compassion 
for  the  plight  of  those  who  have  suffered  as 
a result  of  price  gouging  by  prison  phone 
companies  and  the  corrections  agencies 
they  contract  with,  two  of  the  FCC  Com- 
missioners included  personal  remarks  in 
the  order  that  amounted  to  a public  apol- 
ogy  for  not  having  stemmed  such  abuses 
long  ago. 

The  FCC-mandated  cap  on  prison 
phone  rates  threatens  the  profit  margins  of 
ICS  providers.  With  existing  contracts  that 
require  prison  phone  companies  to  continue 
paying  commission  kickbacks  while  they 
must  reduce  their  rates  to  comply  with  the 
FCC’s  order,  ICS  providers  face  a finan- 
cial dilemma  unless  they  renegotiate  their 
contracts.  Which  should  not  be  difficult,  as 
most  contracts  have  provisions  for  amend- 
ments - particularly  when  there  are  changes 
in  relevant  statutes  or  regulations. 

The  order  does  not  threaten  the 
monopolistic  nature  of  the  prison  phone 
industry,  though,  because  once  a company 
wins  a bid  to  provide  ICS  services  it  enjoys 
a monopoly  during  the  contract  term.  Such 
monopolies  discourage  competition  in  the 
prison  phone  market  and  contribute  to 
higher  rates.  [See:  PLN,  Oct.  2012,  p.20; 
Jan.  2007,  p.l]. 

Two  prison  phone  companies,  GTL 
and  Securus,  filed  petitions  for  a stay  of 
the  FCC’s  order  until  they  could  bring 
a legal  challenge,  then  filed  lawsuits  in 
federal  court  seeking  review  of  the  order 
in  November  2013.  In  other  words,  they 
want  to  continue  price-gouging  prisoners 
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and  their  families  by  postponing  the  FCC- 
mandated  reforms  for  as  long  as  possible 
while  using  revenue  from  prisoners’  phone 
calls  to  subsidize  the  cost  of  their  litigation 
in  the  interim. 

On  a brighter  note,  one  California 
county  responded  to  the  FCC’s  order 
by  proposing  to  manage  its  own  jail  and 
juvenile  detention  facility  phone  systems 
- simply  dispensing  with  ICS  providers  as 
an  unnecessary  anachronism. 

An  Updated  Look  at  the 
Prison  Phone  Industry 

PLN’s  April  201 1 expose  on  the  prison 
phone  industry  included  a chart  with  state- 
by-state  ICS  rates,  commission  percentages 
and  annual  commission  payments  for  state 
DOCs.  PLN  focused  on  state  prison  sys- 
tems due  to  the  impracticality  of  obtaining 
similar  data  from  the  thousands  of  jails  in 
cities  and  counties  across  the  U.S. 

The  chart  with  state-by-state  prison 
phone  data,  included  as  an  exhibit  to 
HRDC’s  comments  submitted  to  the  FCC, 
was  the  result  of  extensive  research  over  a 
two-year  period.  As  it  reflected  data  from 
2007-2008,  however,  HRDC  continued  to 


collect  updated  information  on  prison  phone 
rates  as  well  as  commission  percentages  and 
payments,  plus  copies  of  state  DOC  phone 
contracts  - most  of  which  have  been  posted 
on  HRDC’s  Prison  Phone  Justice  website, 
www.prisonphonejustice.org. 

The  updated  prison  phone  data  is 
presented  in  four  charts  included  with 
this  cover  story:  Chart  A (interstate  rates), 
Chart  B (intrastate  interLATA  rates),  Chart 
C (local  rates)  and  Chart  D (commission 
kickback  percentages  and  amounts). 

Interstate  Rates 

Alabama,  Alaska,  Georgia  and  Minnesota 
charge  the  highest  collect  interstate  rates  for 
prison  phone  calls,  at  $17.30  for  a 15-minute 
call.  Other  states  with  exceptionally  high 
interstate  rates  include  Ohio,  which  charges 
$16.97  for  a collect  15-minute  call,  and  Idaho, 
which  charges  $16.55.  [See  Chart  A]. 

Based  on  a 15-minute  interstate  ICS 
call,  13  states  charge  over  $10.00  for  col- 
lect calls,  8 charge  more  than  $10.00  for 
prepaid  calls  and  7 charge  over  $10.00  for 
a debit  call. 

In  terms  of  the  lowest  interstate  rates, 
three  states  charge  less  than  $1.00  for  col- 


lect, prepaid  and  debit  calls.  New  Mexico 
charges  a flat  $.65  for  collect  and  debit 
calls,  plus  a flat  $.59  for  prepaid  calls.  New 
York  charges  $.048  per  minute  for  all  types 
of  calls,  or  $.72  for  a 15-minute  call.  The 
rates  in  South  Carolina  include  a flat  $.99 
for  a collect  call  and  flat  $.75  for  prepaid 
and  debit  calls. 

Currently,  the  average  rates  for  15- 
minute  interstate  ICS  calls  are  $7.18  for 
collect,  $6.05  for  prepaid  and  $5.56  for 
debit  calls. 

Intrastate  Rates 

For  intrastate  interLATA  rates,  based  on 
a 15-minute  prison  phone  call,  11  states 
currently  charge  over  $5.00  for  collect  calls, 
7 charge  more  than  $5.00  for  a prepaid  call 
and  5 charge  over  $5.00  for  debit  calls.  [See 
Chart  B]. 

The  highest  intrastate  ICS  rates  are  in 
Delaware,  which  charges  $10.70  for  15- 
minute  calls  of  all  types  under  a contract 
with  GTL.  Other  high  rates  include  $8.40 
for  a 15-minute  collect  call  in  South  Da- 
kota, $6.75  for  collect,  debit  and  prepaid 
calls  in  Alabama,  and  $6.45  for  a collect 
call  in  Minnesota. 
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Four  states  charge  less  than  11.00  for 
a 15-minute  intrastate  call  for  all  types  of 
calls:  New  Mexico  (flat  1.65  for  collect  and 
debit  calls,  and  flat  $.59  for  prepaid);  Rhode 
Island  (flat  $.70  for  collect  and  prepaid, 
and  flat  $.63  for  debit  calls);  New  York 
($.72  for  all  types  of  calls  based  on  a rate 
of  $.048  per  minute);  and  South  Carolina 
(flat  $.99  for  collect  and  flat  $.75  for  debit 
and  prepaid  calls). 

The  current  average  rates  for  15- 
minute  intrastate  interLATA  prison  phone 
calls  are  $3.90  for  collect,  $3.41  for  prepaid 
and  $3.42  for  debit  calls. 

Local  Rates 

Twelve  states  provide  local  ICS  calls  for 
$1.00  or  less  for  all  types  of  calls,  based  on 
a 15-minute  call;  however,  another  9 states 
charge  more  than  $3.00  for  a 15-minute 
local  call  for  all  categories  of  calls.  Alaska 
is  the  only  state  that  offers  free  local  calls. 
[See  Chart  C]. 

Other  than  Alaska,  the  lowest  local 
ICS  rates  include  a flat  $.50  in  Florida  for 
all  calls;  a flat  $.50  for  collect  and  prepaid 
calls  in  North  Dakota  plus  $.05  per  minute 
for  debit  calls  ($.75  for  a 15-minute  call); 
a flat  $.66  for  collect,  $.59  for  prepaid  and 
$.65  for  debit  calls  in  New  Mexico;  a flat 
$.70  for  collect  and  prepaid  calls  and  $.63 
for  debit  calls  in  Rhode  Island;  a flat  $.70 
for  collect  calls  and  $.50  for  prepaid  and 
debit  calls  in  Nebraska;  $.048  per  minute 
for  all  types  of  calls  in  New  York;  and  a flat 


$.65  for  collect  calls  and  $.50  for  prepaid 
and  debit  calls  in  Maryland. 

The  highest  rates  for  15-minute  local 
calls  are  $5.70  for  all  categories  of  calls  in 
Mississippi;  $5.30  for  collect  and  prepaid 
calls  and  $4.50  for  debit  calls  in  Maine; 
$5.00  for  collect  calls  in  Colorado;  and 
$4.95  for  all  types  of  local  calls  in  New 
Jersey. 

Average  rates  for  15-minute  local  ICS 
calls  are  currently  $2.30  for  collect,  $2.08 
for  prepaid  and  $1.98  for  debit  calls. 

Commission  Kickbacks 

The  vast  majority  of  state  DOCs  receive 
commission  kickbacks  from  their  ICS  pro- 
viders, usually  in  the  form  of  a percentage 
of  revenue  generated  from  prisoners’ phone 
calls.  Based  on  full  or  partial  commission 
data  from  49  states,  prison  phone  compa- 
nies paid  at  least  $123.3  million  in  ICS 
kickbacks  to  DOCs  in  2012.  [See  Chart  D] . 
Notably,  this  doesn’t  include  commissions 
generated  from  phone  services  at  federal 
prisons,  jails,  privately-operated  prisons, 
juvenile  facilities,  immigration  detention 
centers  and  other  correctional  facilities. 

Current  state  DOC  commission  rates 
range  from  a low  of  7%  in  Alaska  to  a 
high  of  76%  in  Illinois  (though  Maryland 
receives  an  87%  commission  on  collect  ICS 
calls  while  Maine  gets  a 100%  kickback  on 
debit  calls).  The  average  commission  rate 
for  states  that  have  a percentage-of-revenue 
commission  is  47.79%,  based  on  2012-2013 
data.  (For  states  that  receive  commissions 
within  a range  of  percentages,  the  lowest 
rate  in  the  range  was  used  when  calculating 


the  average). 

Some  states,  including  Ohio,  Or- 
egon and  New  Hampshire,  receive  a flat 
commission  amount;  Oregon  receives  an 
additional  commission  percentage  based 
on  the  amount  of  prison  phone  revenue. 
Oklahoma  receives  a payment  of  $2.30  for 
each  ICS  call,  which  equates  to  a 76.6% 
commission  based  on  the  state’s  current  flat 
rate  of  $3.00  per  call. 

Alabama  uses  a per-diem  rate,  in 
which  the  state’s  prison  phone  provider, 
CenturyLink, pays  $.572  times  the  average 
prisoner  population,  per  month.  Idaho  has  a 
hybrid  model  consisting  of  flat  commission 
amounts  for  collect,  prepaid  and  debit  calls 
made  from  prisons,  plus  20%  of  revenue  for 
calls  made  from  Community  Work  Centers. 
The  commission  rate  for  the  Alaska  DOC 
is  based  on  a sliding  scale  according  to  the 
amount  of  revenue  generated  by  prison 
phone  calls  during  the  preceding  year,  while 
Kansas,  Washington  and  several  other  states 
receive  a percentage  commission  with  a 
minimum  annual  guaranteed  payment. 

Iowa  is  unique  in  that  it  provides  ICS 
services  through  a government  agency,  the 
Iowa  Communications  Network  (ICN), 
in  conjunction  with  a private  contractor, 
Public  Communications  Services  (PCS) 
- a subsidiary  of  Global  TePLink.  Rather 
than  receiving  a traditional  commission, 
the  state  retains  all  revenue  generated  from 
prison  phone  calls  after  paying  ICN  and 
PSC/GTL’s  costs  for  providing  the  phone 
service. 

Beyond  commission  payments,  some 
states  receive  other  perks  from  prison 
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phone  companies.  For  example,  under  its 
contract  with  the  California  Department  of 
Corrections  and  Rehabilitation,  GTL  pro- 
vides cell  phone  blocking  technology  at  all 
California  state  prisons.  (Not  incidentally, 
by  limiting  access  to  contraband  cell  phones 
the  company  anticipates  greater  use  of,  and 
thus  greater  revenue  from,  the  prison  phone 
system).  GTL  also  pays  an  $800,000  annual 
fee  to  the  California  Technology  Agency. 
[See:  PLN,  Oct.  2013,  p.40]. 

In  Virginia,  in  addition  to  a 35%  com- 
mission, GTL  pays  the  state  a minimum 
$150,000  annual  fee  for  “DOC  technology 
initiatives,”  and  the  fee  increases  if  GTL 
receives  annual  prison  phone  revenue  that 
exceeds  $13  million. 

Eight  states  have  banned  ICS  commis- 
sion kickbacks,  mostly  through  legislation: 
California,  Michigan,  Missouri,  Nebraska, 
NewMexico,  New  York,  Rhode  Island  and 
South  Carolina. 

Unsurprisingly,  since  prison  phone 
companies  don’t  have  to  recoup  commission 
payments  from  the  phone  rates  charged  in 
non-commission  states,  those  states  have 
some  of  the  lowest  ICS  rates  in  the  nation. 
For  instance,  of  the  10  lowest  interstate 
prison  phone  rates  for  collect,  prepaid  and 
debit  calls,  5 are  in  states  that  have  banned 
commissions.  Of  the  10  lowest  intrastate 
rates,  6 are  in  states  that  do  not  accept  com- 
missions, while  of  the  10  lowest  local  rates,  4 
are  in  states  that  prohibit  commissions. 

In  its  comments  submitted  to  the  FCC, 
HRDC  cited  several  examples  of  states  that 
have  banned  commissions  and  achieved 
much  lower  prison  phone  rates  as  a result. 
Prior  to  banning  commissions  in  2001,  New 
Mexico  charged  $10.50  for  a 15-minute 
collect  interstate  call.  The  state’s  current  rate 
for  the  same  type  of  call  is  $.65  - a 93.8% 
decrease.  After  South  Carolina  banned 
prison  phone  commissions  in  April  2008, 
the  cost  of  a 15-minute  collect  interstate 
call  dropped  from  $5.19  to  $.99,  a reduc- 
tion of  80.9%.  And  in  New  York,  which 
prohibited  commissions  in  2008,  the  cost 
of  a 15-minute  prison  phone  call  fell  from 
$2.30  to  $.72  - a 68.6%  decrease  (previ- 
ously, the  New  York  DOC  received  a 57.5% 
commission  that  generated  annual  kickback 
payments  of  about  $20  million). 

As  the  FCC  noted  in  its  Notice  of  Pro- 
posed Rulemaking  for  the  Wright  petition, 
“under  most  contracts,  the  commission  is 
the  single  largest  component  affecting  the 
rates  for  inmate  calling  service.” Or  as  stated 


by  HRDC,  “Absent  having  to  pay  commis- 
sions to  contracting  government  agencies, 
ICS  providers  could  offer  significantly 
lower  phone  rates.” 

Prison  Phone  Companies 

Three  companies  dominate  the  prison 
phone  industry:  Global  TePLink,  which 
has  DOC  contracts  in  30  states;  Securus 
Technologies,  which  provides  DOC  phone 
services  in  10  states;  and  CenturyLink, 
which  contracts  with  DOCs  in  5 states. 
These  companies  and  their  subsidiaries 


thus  control  90%  of  the  state  DOC  phone 
market.  Other  companies  with  DOC 
phone  contracts  include  Hawaiian  Telcom 
(Hawaii), Telmate  (Missouri  and  Oregon), 
and  ICSolutions  (New  Hampshire  and 
Wyoming). 

• The  nation’s  largest  prison  phone 
service  provider,  GTL,  was  purchased  by 
American  Securities,  LLC  in  October  2011 
in  a deal  reportedly  valued  at  $1  billion. 
American  Securities,  a private  equity  firm, 
owns  18  other  companies  in  addition  to 
GTL  - such  as  the  restaurant  chain  Potbelly 
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Sandwich  Works.  Previously,  GTL  was 
owned  by  Veritas  Capital  and  GS  Direct, 
the  latter  being  a subsidiary  of  Goldman, 
Sachs  & Co.  [See:  PLN,  Feb.  2012,  p.23]. 
GTL  operates  several  subsidiary  ICS 
companies  which  include  Value  Added 
Communications  (VAC),  Public  Com- 
munications Services  (PCS),  Conversant 
Technologies  and  DSI-ITI. 

• Securus  Technologies  was  formed 
through  a merger  of  T-Netix  and  Evercom 
Systems  in  2004.  The  company  was  acquired 
by  Castle  Harlan,  Inc.,  a New  York-based 
private  equity  corporation,  on  May  31, 
2011;  the  sale  was  valued  at  $440-450  mil- 
lion. Castle  Harlan  owns  4 other  companies 
in  addition  to  Securus,  including  Caribbean 
Restaurants,  LLC,  which  operates  171 
Burger  Kings  in  Puerto  Rico. 

• CenturyLink  is  the  rebranded  name 
of  CenturyTel  after  that  firm  acquired 
Embarq  Corporation,  another  telecommu- 
nications company,  in  2009.  CenturyLink 
bills  itself  as  the  “third  largest  telecommuni- 
cations company”in  the  U.S.  and  primarily 
provides  non-prison  Internet,  phone  and 
wireless  services.  It  supplies  ICS  services 
to  a number  of  jails  and  5 state  prison  sys- 
tems through  CenturyLink  Correctional 
Markets,  plus  conducts  business  through 
its  wholly-owned  subsidiary,  Embarq  Pay- 
phone Services,  Inc. 

• Prison  phone  company  ICSolutions 
was  acquired  by  Centric  Group  in  January 
2011  as  an  affiliate  of  Keefe  Group,  which 
is  also  owned  by  Centric.  Keefe  Group  pro- 
vides commissary,  video  visitation  and  other 
services  to  prisons  and  jails  nationwide. 

• Telmate,  according  to  a company 


spokesman,  “provides  telecommunications, 
video  visitation,  messaging  and  photo 
sharing  services  to  hundreds  of  facilities  in 
nearly  every  U.S.  state  and  several  Canadian 
provinces,  serving  facilities  of  every  size 
ranging  from  local  jails  to  state  prisons  and 
federal  ICE  facilities.” 

An  analysis  of  the  nation’s  high- 
est prison  phone  rates  charged  by  ICS 
providers  found  that  one  company  is  over- 
represented among  state  DOCs  with  the 
highest  rates.  For  interstate,  intrastate  and 
local  rates,  GTL  had  6 or  7 of  the  highest 
10  rates  in  all  categories  of  calls  - collect, 
prepaid  and  debit.  However,  since  GTL  has 
60%  of  DOC  phone  contracts  (in  30  of  50 
states),  it  is  not  greatly  overrepresented  in 
states  that  have  the  highest  rates. 

Rather,  that  distinction  goes  to  Centu- 
ryLink, which  has  2 of  the  10  highest  interstate 
ICS  rates  for  prepaid  and  debit  calls,  and  2 
of  the  10  highest  rates  for  local  debit  calls. 
Thus,  although  the  company  has  just  10%  of 
DOC  phone  contracts  (in  5 of  50  states),  it 
is  responsible  for  20%  of  the  highest  rates  for 
those  categories  of  prison  phone  calls. 

BOP,  ICE  and  Private  Prisons 

Phone  services  at  federal  Bureau  of  Prisons 
(BOP)  facilities  are  provided  by  Sprint 
through  a GSA  Networx  contract.  The 
BOP  uses  an  Inmate  Telephone  System 
(ITS)  known  as  TRUFONE;  the  system  is 
primarily  debit-based  (termed  direct-dial), 
and  federal  prisoners  are  limited  to  300 
minutes  of  calling  time  per  month. 

A September  2011  report  by  the  U.S. 
Government  Accountability  Office  (GAO) 
noted  that  the  “BOP’s  rates  for  inmate  tele- 
phone calls  typically  are  lower  than  selected 
states  and  military  branch  systems.”  [See: 
PLN,  Dec.  2012,  p.22]. 


Unlike  in  most  state  DOCs,  the  major- 
ity of  calls  from  BOP  facilities  are  interstate 
(long  distance);  this  is  mainly  due  to  the 
fact  that  federal  prisoners  can  be  housed  at 
any  BOP  prison  nationwide,  far  from  their 
families.  The  percentage  of  long  distance 
calls  has  recently  dropped,  though,  which 
the  GAO  attributed  to  “technology  that 
allows  inmates’  friends  and  family  who  do 
not  live  within  the  inmates’local  calling  area 
to  acquire  telephone  numbers  local  to  the 
inmates’  prison  locations.” 

Indeed,  a cottage  industry  has  devel- 
oped in  which  numerous  services,  some  of 
which  advertise  in  PLN,  provide  prison- 
ers’ families  with  local  forwarding  phone 
numbers  for  the  purpose  of  skirting  more 
expensive  long  distance  ICS  rates. 

According  to  the  GAO  report,  “In 
fiscal  year  2010,  BOP’s  inmate  telephone 
system  generated  approximately  $74  mil- 
lion in  revenue,  cost  approximately  $39 
million  to  operate,  and  showed  a profit  of 
approximately  $34  million  (emphasis  add- 
ed). In  terms  of  gross  revenue,  the  BOP’s 
phone  system  generated  $69.6  million  in 
fiscal  year  (FY)  2011,  $65.3  million  in  FY 
2012  and  $60.25  million  in  FY  2013;  net 
profits  were  not  available. 

Revenue  from  the  Bureau  of  Prisons’ 
phone  services  are  deposited  in  the  BOP’s 
Trust  Fund,  which  manages  income  and  pays 
expenses  related  to  the  ITS  system.  The  Trust 
Fund  is  primarily  used  to  pay  wages  for  B OP 
prisoners,  and  to  provide  educational  and 
recreational  services  and  programs. 

The  GAO  observed  that  lowering  the 
BOP’s  phone  rates  could  have  both  positive 
and  negative  implications.  “The  primary 
advantage  would  be  that  inmates  would 
incur  lower  costs  for  making  calls.  This  could 
possibly  encourage  greater  communication 
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between  inmates  and  their  families,  which 
BOP  has  stated  facilitates  the  reintegration 
of  inmates  into  society  upon  release  from 
prison,” the  report  said.  “In  contrast,  reducing 
inmate  telephone  rates  could  also  have  some 
disadvantages.... With  fewer  profits,  BOP 
would  have  less  Trust  Fund  money  to  spend 
on  inmate  amenities.  As  a result,  unless  BOP 
recouped  these  revenues  from  other  sources, 
BOP  would  have  to  reduce  the  wages  it  pays 
inmates  for  their  labor  and/or  scale  back  the 
number  and  type  of  other  educational  and 
recreational  activities  it  currently  offers  using 
revenue  from  the  Trust  Fund.  According  to 
BOP  officials,  such  reductions  could  make 
prisons  more  dangerous  to  manage  and  more 
expensive  to  operate.” 

In  regard  to  ICS  services  at  immigra- 
tion detention  facilities,  the  ability  to  make 
affordable  phone  calls  is  vitally  important 
for  immigrant  detainees  who  are  facing 
deportation  hearings  or  seeking  asylum. 
Approximately  84%  of  detainees  are  not 
represented  by  counsel;  they  therefore  rely 
heavily  on  phone  calls  to  obtain  evidence 
needed  in  immigration  proceedings  by 
calling  their  families , consulates , legal  repre- 
sentatives and  human  rights  organizations. 


The  Immigration  and  Customs  En- 
forcement agency  (ICE)  specifies  in  its 
2011  revised  standards  for  detention 
facilities  that  “Each  facility  shall  provide 
detainees  with  access  to  reasonably  priced 
telephone  services.  Contracts  for  such  ser- 
vices shall  comply  with  all  applicable  state 
and  federal  regulations  and  be  based  on 
rates  and  surcharges  comparable  to  those 
charged  to  the  general  public.  Any  varia- 
tions shall  reflect  actual  costs  associated 
with  the  provision  of  services  in  a detention 
setting.” 

The  standards  further  require  that 
detainees  be  allowed  to  “make  direct  or 
free  calls”  to  local  immigration  courts,  the 
Executive  Office  for  Immigration  Review, 
the  Board  of  Immigration  Appeals,  federal 
and  state  courts,  consular  officials,  legal 
representatives  and  service  providers,  the 
Office  of  the  Inspector  General  of  the 
Department  of  Homeland  Security,  the 
U.N.  High  Commissioner  for  Refugees, 
government  offices  to  obtain  documents  for 
immigration  cases,  the  ICE/OPR  Joint  In- 
take Center  and  immediate  family  members 
for  detainees  facing  emergencies  or  who 
“demonstrate  a compelling  need.” 


ICE’s  revised  standards  for  detention 
facilities  will  hopefully  resolve  problems 
related  to  detainees’  access  to  phone  services 
that  were  cited  in  a 2010  report  by  the  Of- 
fice of  Inspector  General  of  the  Department 
of  Homeland  Security.  The  report  con- 
cluded that  “additional  controls  are  needed 
to  ensure  contractor  compliance”  with  ICS 
systems  in  facilities  housing  ICE  detainees, 
and  that  some  detainees  “had,  in  the  past, 
been  inappropriately  charged  an  additional 
fee  to  obtain  access  to  a local  telephone 
service.”  [See:  PLN,  Feb.  2011,  p.33]. 

With  respect  to  privately-operated 
prisons,  jails  and  detention  centers,  it  is 
difficult  to  obtain  ICS-related  information 
from  such  facilities  because  they  are  typi- 
cally exempt  from  public  records  laws  and 
the  Freedom  of  Information  Act.  [See,  e.g.: 
PLN,  Feb.  2013,  p.14].  Regardless,  PLN 
managed  to  collect  prison  phone  data  for 
several  private  prisons. 

For  example,  a contract  between 
Corrections  Corporation  of  America  and 
Evercom  (Securus)  specifies  the  following 
collect  calling  rates  for  CCA’s  Whiteville 
Correctional  Facility  (WCF)  in  Tennes- 
see: $.85  for  local  calls,  $1.94  + $.06-. 15/ 
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minute  for  intrastate  calls  and  $3.00  + 
$.35/minute  for  interstate  calls  (the  latter 
costing  $8.25  for  a 15-minute  call).  The 
contract  includes  a 58.4%  commission, 
which  generated  $347,855.52  in  kickbacks 
at  WCF  in  2012. 

A 2012  prison  phone  contract  for 
the  South  Bay  Correctional  Institution  in 
Florida,  operated  by  the  GEO  Group,  the 
nation’s  second-largest  for-profit  prison 
company,  includes  a commission  of  35% 
and  phone  rates  of  $.50  for  collect  local 
calls  and  $1.20  + $.04/minute  for  collect 
interstate  and  intrastate  calls. The  contract, 
with  ICSolutions,  generated  $125,600  in 
commission  kickbacks  during  FY  2012. 

This  represents  the  worst  of  both 
worlds,  with  private  prison  companies  prof- 
iting not  only  from  housing  prisoners  but 
also  from  ICS  commissions  paid  by  prison 
phone  providers. 

Current  and  Former 
Data  Compared 

There  have  been  some  notable  changes 
in  the  prison  phone  industry  since  PLN 
compiled  and  analyzed  2007-2008  state- 
by-state  data  related  to  ICS  phone  rates  and 
commissions,  though  other  aspects  of  ICS 
services  have  remained  the  same. 

Phone  Rates 

In  regard  to  rates,  the  average  cost  of  prison 
phone  calls  has  generally  declined  from 
2007-2008  to  2012-2013.  For  example, 
during  that  time  period  the  rates  for  inter- 
state collect  calls  dropped  in  22  state  DOCs 
and  remained  the  same  in  most  others. 

Of  the  states  that  experienced  de- 


clines in  interstate  collect  ICS  costs,  the 
most  notable,  based  on  15-minute  calls, 
included  Colorado  (from  $17.30  to  $5.25); 
Connecticut  (from  $17.30  to  $4.87);  New 
Mexico  (from  $10.50  to  $.65);  North 
Carolina  (from  $17.30  to  $3.40);  Oregon 
(from  $17.30  to  $2.40);  and  Vermont  (from 
$10.75  to  $3.50). 

Further,  the  2007-2008  average  cost 
of  a 15-minute  collect  interstate  call  was 
$10.23,  compared  with  a current  (2012- 
2013)  average  cost  of  $7.18.  The  average 
cost  of  a 15-minute  collect  intrastate  call 
in  2007-2008  was  $4.87,  compared  with  a 
current  average  cost  of  $3 .90.  However,  the 
cost  of  a 15-minute  local  collect  call,  which 
averaged  $2.28  in  2007-2008,  increased 
very  slightly  to  $2.30  in  2012-2013.  (When 
calculating  these  averages,  where  there  is  a 
range  of  phone  rates  for  certain  categories 
of  calls,  the  lowest  rate  was  used  to  produce 
a conservative  average). 

An  examination  of  collect  ICS  rates 
for  2007-2008  found  that  25  states  charged 
over  $10.00  for  a 15-minute  interstate 
call;  of  those,  10  charged  $17.30  or  more. 
Twenty-two  states  charged  more  than  $5.00 
for  a 15-minute  collect  intrastate  call  and 
11  states  charged  over  $3.00  for  a collect 
local  call. 

Based  on  current  prison  phone  rate 
data,  the  number  of  states  charging  over 
$10.00  for  a 15-minute  collect  interstate 
call  has  dropped  to  13  (including  just  4 
that  charge  $17.30);  states  that  charge  over 
$5.00  for  a collect  intrastate  call  dropped 
to  11,  and  a dozen  states  charge  more 
than  $3.00  for  a local  collect  call  (a  slight 
increase). 

Washington  State  previously  had  the 
highest  collect  interstate  rate  in  2007-2008, 
at  $4.95  + $. 89/minute,  or  $18.30  for  a 


15-minute  call.  Washington’s  current  col- 
lect interstate  rate  is  $3.50  + $. 50/minute 
($11.00  for  a 15-minute  call),  which,  al- 
though still  unreasonably  high,  represents 
a significant  decrease. 

One  notable  difference  in  prison 
phone  services  between  2007-2008  and 
2012-2013  relates  to  a shift  in  the  use  of 
flat  rates  - i.e.,  when  a fixed  amount  is 
charged  regardless  of  the  call  duration.  In 
2007-2008,  with  respect  to  collect  calls, 
only  one  state  offered  a flat  interstate  rate 
while  4 had  flat  intrastate  rates  and  34  used 
flat  local  rates.  According  to  current  data, 
5 states  now  have  flat  interstate  rates,  8 
states  offer  flat  intrastate  rates  and  at  least 
26  have  flat  local  rates,  for  all  types  of  calls. 
Flat  rates  tend  to  be  associated  with  lower 
calling  costs,  but  since  they  incur  the  full 
rate  whether  the  call  is  for  one  minute  or 
15  minutes,  per-minute  costs  are  higher  for 
flat  rate  calls  of  short  duration. 

Commissions 

The  average  ICS  commission  kickback  rate 
has  increased  by  over  five  percent,  from 
41 .9%  in  2007-2008  to  a current  average  of 
47.79%.  (When  calculating  these  averages, 
only  states  with  a commission  percentage 
were  included,  not  those  that  receive  com- 
missions based  on  a flat  fee  or  per-diem 
basis;  where  states  receive  commissions 
within  a range  of  percentages,  the  lowest 
rate  was  used  to  produce  a conservative 
average). 

As  one  example  of  this  increase,  only 
one  state  received  a prison  phone  commis- 
sion above  60%  in  2007-2008  - Alaska 
(although  Idaho  received  66%  at  the  upper 
end  of  a range  of  commissions).  Current 
data  indicates  that  seven  states  receive  com- 
missions in  excess  of  60%  (Connecticut, 
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Illinois,  Kansas,  Louisiana,  Maryland,  Mis- 
sissippi and  Wyoming).  Whereas  previously 
the  highest  commission  rate  among  state 
DOCs  was  61.5%,  the  current  highest  per- 
centage rate  is  78%,  for  the  Illinois  DOC. 

The  total  amount  of  prison  phone  com- 
missions paid  to  DOCs  in  2007-2008  was 
1143.49  million, based  on  full  or  partial  data 
from  49  states  (the  total  amount  originally 
reported  by  PLN  in  April  2011  was  slightly 
higher;  that  data  was  corrected  in  October 
2012).  Total  commission  kickbacks  paid 
to  state  DOCs  during  2012  were  at  least 
1123.3  million. 

This  reflects  a decline  of  around 
120.2  million  in  annual  commissions  paid 
to  DOCs  over  the  past  five-year  period, 
though  that  decline  is  mainly  attributable 
to  California’s  decision  to  phase  out  ICS 
commissions  starting  in  2007-2008  (Cali- 
fornia received  commission  payments  of 
119.5  million  that  year).  Excluding  the  loss 
of  prison  phone  kickbacks  in  California,  the 
total  amount  of  ICS  commissions  received 
by  state  DOCs  in  2012  was  essentially  the 
same  since  comparable  data  was  collected 
for  2007-2008. 

As  another  example  of  things  remain- 


ing the  same  in  the  prison  phone  industry,  at 
the  time  PLN  reported  nationwide  prison 
phone-related  data  in  April  2011,  only  eight 
states  had  banned  commissions  or  were  in 
the  process  of  doing  so.  Currently,  no  other 
states  have  banned  commissions  and  42 
states  continue  to  receive  kickbacks  from 
ICS  providers. 

Prison  Phone  Companies 

As  indicated  above,  three  companies  - 
GTL,  Securus  and  CenturyLink-  currently 
control  90%  of  the  state  DOC  market, 
either  directly  or  through  their  subsidiaries. 
This  represents  a slight  increase  since  PLN 
reported  prison  phone  data  for  2007-2008; 
at  that  time,  GTL,  Securus  and  Century- 
Link  or  their  subsidiaries  had  contracts  with 
43  (86%)  of  the  state  DOCs. 

Fifteen  DOC  phone  contracts  changed 
hands  over  the  five-year  period  from  2007- 
2008  to  2012-2013;  however,  most  of  the 
states  (70%)  continued  to  contract  with  the 
same  company,  and  when  ICS  contracts 
change  it  is  usually  from  one  of  the  three 
largest  prison  phone  providers  to  another. 
This  fairly  low  rate  of  contract  turnover, 
and  the  fact  that  just  three  firms  dominate 


the  market,  indicate  that  the  prison  phone 
industry  is  an  oligopoly  with  little  actual 
competition. 

“While  the  process  of  awarding 
contracts  to  provide  ICS  may  include  com- 
petitive bidding  such  competition  in  many 
instances  benefits  correctional  facilities,  not 
necessarily  ICS  consumers  - inmates  and 
their  family  and  friends  who  pay  the  ICS 
rates,  who  are  not  parties  to  the  agreements, 
and  whose  interest  in  just  and  reasonable 
rates  is  not  necessarily  represented  in  bid- 
ding or  negotiation,”  the  FCC  noted  in  its 
September  2013  final  order. 

Further,  Consolidated  Communica- 
tions Public  Services  (CCPS)  and  FSH 
Communications  no  longer  provide  prison 
phone  services  to  state  DOCs;  CCPS  lost 
its  sole  state  contract  with  Illinois  in  2012, 
while  FSH  sold  its  prison  phone  business 
to  VAC,  a subsidiary  of  Global  TePLink. 
Additionally,  GTL  acquired  two  smaller 
companies  that  provide  ICS-related  ser- 
vices, Conversant  Technologies  and  3V 
Technologies,  in  October  2011. 

This  reflects  the  continued  consolida- 
tion of  providers  within  the  prison  phone 
industry  - although  Telmate,  which  mostly 
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supplies  phone  services  to  jails,  has  won 
two  state  DOC  contracts  since  2007-2008 
(Montana  in  2010  and  Oregon  in  2012). 

ICS  Contracts 

Prison  phone  contracts  continue  to  have 
lengthy  terms.  For  example,  when  Florida 
rebid  its  ICS  contract  in  2013,  the  initial 
contract  term  was  for  five  years  with  five 
one-year  renewal  options.  Similarly,  the  Il- 
linois DOC’s  recent  contract  with  Securus, 
which  went  into  effect  in  September  2012, 
had  an  initial  term  through  June  2015  plus 
an  option  to  renew  for  up  to  six  more  years. 
And  when  Oklahoma  entered  into  an  ICS 
contract  with  VAC  (GTL)  in  2011,  the 
initial  term  was  for  one  year  - with  nine 
one-year  renewals. 

As  HRDC  noted  in  its  comments 
submitted  to  the  FCC,  the  initial  terms  of 
prison  phone  contracts  for  three  states  - 
Connecticut,  Texas  and  Arizona  - extend 
for  7 years.  Such  long-term  contracts  ensure 
that  prison  phone  companies  maintain 
a monopoly  on  providing  ICS  services 
within  state  DOCs  for  prolonged  periods 
of  time. 

Additionally,  PLN’s  April  201 1 report 
on  the  prison  phone  industry  described  how 
some  state  DOCs  evaluated  bids  for  ICS 
contracts  based  on  the  highest  commission 
rate,  in  order  to  maximize  their  kickback 
revenue.  That  practice  also  continues. 

According  to  the  Illinois  DOC’s  2012 
invitation  for  bids  for  its  prison  phone 


contract,  the  commission  rate  was  given 
the  greatest  weight  among  factors  used  to 
evaluate  the  bids  - 55%,  or  550  of  1,000 
total  available  “price  points.” 

The  contract  was  awarded  to  Securus, 
which  offered  an  87.1%  commission  and 
flat  phone  rates  of  $4.10  per  call  for  all 
call  types.  The  contract  was  subsequently 
amended  in  September  2013  to  reduce 
the  phone  rates  to  a flat  $3.55  per  call  and 
lower  the  commission  to  76%;  the  amend- 
ment was  due  to  a ruling  by  the  Illinois 
Commerce  Commission  related  to  the 
maximum  phone  rates  that  can  be  charged 
under  state  law. 

Further,  the  Florida  DOC  issued 
an  invitation  to  negotiate  for  its  ICS 
contract  in  April  2013.  When  selecting 
Embarq  (CenturyLink)  as  the  company 
that  “demonstrate  [d]  the  best  value”  and 
was  “the  most  advantageous,”  the  DOC 
remarked  that  CenturyLink’s  bid  “increases 
the  department’s  commission  rate  by  ap- 
proximately 27%”  while  lowering  the  cost 
of  collect  calls.  In  submitting  its  best  and 
final  offer,  CenturyLink  asked  for  “special 
consideration”  of  the  company’s  revenue 
performance,  noting  that  its  “billing  & 
customer  service  program  consistently  ... 
generates  25%  or  more  commissionable 
revenue  than  other  providers.”  Securus, 
bidding  for  the  same  contract,  stated  that  its 
bid  addressed  the  DOC’s  “requirement  for 
both  low  rates  and  high  commissions.” 

Likewise,  when  the  Oklahoma  DOC 
asked  for  a final  best  offer  for  bids  on  the 
state’s  ICS  contract  in  2011,  it  specified, 
“The  final  award  of  this  contract  will  be 


based  upon  the  highest  revenue  sharing  of- 
fered to  DOC  for  the  life  of  the  contract.” 

These  examples  indicate  that  ICS 
commissions  and  the  lucrative  revenue  they 
generate  for  corrections  agencies  remain  a 
compelling  factor  when  selecting  prison 
phone  providers. 

HRDC's  Recommendations 
to  the  FCC 

HRDC’S  RESEARCH  FOCUSED  ON  CORE 
issues  related  to  the  prison  phone  industry: 
the  cost  of  ICS  calls,  the  impact  of  com- 
mission kickbacks  on  those  costs,  extra  fees 
charged  by  prison  phone  companies  and 
how  to  best  address  those  issues. 

HRDC  recommended  that  the  FCC 
“impose  rate  caps  not  to  exceed  $.05/minute 
for  collect,  prepaid  and  debit  interstate  calls 
from  prisons,  jails  and  detention  centers, 
with  no  per-call  charges.”  The  proposed 
cap  was  based  on  current  interstate  prison 
phone  rates  in  New  York  and  NewMexico, 
which  are  below  $.05  per  minute,  as  ex- 
amples of  rates  that  can  be  achieved  even 
without  regulatory  oversight.  Both  New 
Mexico  and  New  York  have  banned  ICS 
commissions. 

While  prison  phone  companies  com- 
plained that  a rate  cap  would  be  arbitrary 
and  capricious,  HRDC  demonstrated  that 
the  opposite  was  true  - that  the  unregulated 
ICS  rates  currently  in  effect  are  themselves 
arbitrary  and  capricious. 

“Prisoners  in  different  states,  or  even 
the  same  state,  pay  extremely  divergent 
phone  charges  that  range  from  $.65  (New 
Mexico)  to  $17.30  (Alabama,  Alaska, 
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Georgia  and  Minnesota)  for  a 15-minute 
interstate  collect  phone  call,”HRDC  wrote 
in  its  comments  to  the  FCC.“This  is  partic- 
ularly true  given  that  the  same  ICS  provider 
can  offer  wildly  fluctuating  rates  in  different 
jurisdictions,  which  is  also  arbitrary  and 
capricious.  For  example,  Global  TeFLink 
charges  $.99  for  a 15-minute  interstate  col- 
lect call  in  South  Carolina  while  charging 
$17.30  for  the  same  type  of  call  in  Georgia 
(a  neighboring  state).  Securus  charges  $1.75 
for  a 15-minute  interstate  collect  call  in 
Missouri  while  charging  $17.30  for  the 
same  type  of  call  in  Alaska.” 

Additionally,  HRDC  observed  in 
March  2013  that  “current  data  indicates  that 
at  least  16  states  have  interstate  collect  and/ 
or  debit  call  rates  that  are  below  the  proposed 
benchmark  rates  of  $.25/min.  and  $.20/min. 
for  collect  and  debit  calls,  respectively”-  i.e., 
the  rate  caps  requested  in  the  Wright  peti- 
tion. Thus,  it  was  readily  apparent  that  states 
can  adopt  ICS  rates  below  the  proposed 
caps  while  still  addressing  necessary  security 
concerns  in  their  prison  systems. 

“Basically,”  HRDC  concluded,  “if 
some  states  that  contract  with  the  largest 
ICS  providers  are  able  to  offer  reasonable 


interstate  collect  calling  rates,  such  as  New 
Mexico  ($.043/min.),  New  York  ($.048/ 
min.),  South  Carolina  ($.066/min.)  and 
Nebraska  ($.0966/min.),  then  there  is  no 
reason  why  the  same  ICS  providers  cannot 
offer  comparable  rates  in  other  jurisdic- 
tions.” 

HRDC  further  argued  for  the  elimina- 
tion of  prison  phone  kickbacks  in  order  to 
facilitate  lower  rates:  “Although  prohibiting 
ICS  providers  from  paying  commissions 
is  not  essential  to  reducing  prison  phone 
rates,  commissions  are  closely  correlated 
with  high  rates.” 

In  addition,  HRDC  recommended 
that  extra  fees  charged  by  prison  phone 
companies,  such  as  fees  to  fund,  maintain 
and  close  prepaid 

phone  accounts,  be  

prohibited.  A May 
2013  report  by  the 
Prison  Policy  Ini- 
tiative examined 
ancillary  ICS  fees  in 
great  detail,  noting 
that  Securus  charges 
$4.95  to  close  an 
account  while  GTL 


charges  $5.00.  Most  prison  phone  compa- 
nies charge  fees  to  fund  prepaid  accounts 
using  a credit  card;  according  to  the  Prison 
Policy  Initiative  report,  ICS  providers 
“charge  up  to  $9.50  to  pay  over  the  internet, 
up  to  $10  to  pay  by  phone  and  up  to  $12.45 
to  pay  via  Western  Union.” 

If  such  fees  are  not  banned,  HRDC 
argued,  then  prison  phone  companies  could 
circumvent  the  FCC’s  rate  caps  “by  simply 
increasing  the  extra  fees  or  adding  new 
account-related  fees  that  effectively  raise 
the  overall  costs  of  ICS  calls. ’’Revenue  from 
ancillary  fees  goes  directly  to  ICS  providers, 
as  the  fees  are  not  subject  to  commission 
payments. 

Some  companies,  anticipating  the 
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Hope  for  Prison  Phone  Reform  (cont.) 


reduced  phone  rates  that  would  result 
from  the  FCC’s  order,  have  enhanced  their 
account-related  fees  in  an  apparent  effort 
to  maximize  fee  revenue  to  compensate  for 
the  lower  rates. 

For  example,  after  the  FCC  voted  to 
cap  interstate  prison  phone  rates  in  August 
2013,  Securus  raised  its  processing  fee  for 
credit  card  payments  made  by  phone  from 
$7.95  to  $9.95;  it  also  increased  its  monthly 
Wireless  Administration  Fee  from  $2.99 
to  $3.99. The  company  added  a State  Cost 
Recovery  Fee,  which  may  apply  “as  a per- 
call  surcharge  of  up  to  five  percent  (5%)  and 
associated  applicable  taxes”  for  intrastate 
calls,  plus  a Location  Validation  Fee,  which 
may  apply  “as  a per-call  surcharge  of  up  to 
four  percent  (4%)  and  associated  applicable 
taxes”  for  calls  made  from  facilities  that 
use  certain  security  features  provided  by 
Securus. 

In  order  to  promote  competition  and 
provide  flexibility  in  terms  of  payment 
options  for  ICS  calls,  HRDC  further  sug- 
gested that  the  FCC  require  or  encourage 


debit  and  prepaid  calls  in  all  prison  phone 
systems. 

HRDC  did  not  limit  its  recommen- 
dations to  the  FCC  to  just  the  mundane 
aspects  of  how  to  achieve  reductions  in 
prison  phone  rates.  It  also  argued  that  pris- 
oners should  receive  a “minimum  number 
of  free  calling  minutes  per  month,”  noting 
that  this  would  be  particularly  important 
for  juvenile  offenders,  to  ensure  they  can 
maintain  contact  with  their  families,  and 
for  immigrant  detainees,  who  rely  on  phone 
calls  to  contact  foreign  consulates  and  hu- 
man rights  and  legal  organizations. 

Providing  prisoners  and  detainees 
with  a minimum  number  of  free  calling 
minutes  “would  address  a long-standing 
concern  with  ICS  services:  that  they  are 
socio-economically  biased  because  they 
condition  the  ability  to  make  phone  calls  on 
the  ability  of  prisoners  and  call  recipients  to 
pay  high  prison  phone  rates. Thus,  prisoners 
and  family  members  with  sufficient  finan- 
cial resources  can  maintain  phone  contact 
while  those  who  are  impoverished  cannot.” 
HRDC  noted  that  Alaska  provides  free  lo- 
cal ICS  calls,  and  that  the  first  five  minutes 
of  local  calls  from  New  Hampshire  prisons 


do  not  incur  per-minute  rates. 

Lastly,  HRDC  recommended  in  its 
comments  to  the  FCC  that  prison  phone 
systems  be  subject  to  periodic  reviews  “to 
ensure  that  prison  phone  rates  remain  just 
and  reasonable,”  and  that  ICS  providers 
be  required  to  comply  with  the  FCC’s 
mandates  related  to  prison  phone  services 
within  six  months  after  the  date  the  Com- 
mission’s order  goes  into  effect. 

The  FCC's  Order:  What  it  Does 

As  A PREFATORY  MATTER,  THE  FCC’s 
order  only  applies  to  interstate  prison  phone 
calls  and  not  to  local  or  intrastate  calls. 
Interstate  calls  “constitute  no  more  than  15 
percent  of  all  ICS  traffic,”  according  to  the 
Commission.  Further,  the  FCC  explained 
that  in  imposing  rate  caps  for  interstate 
ICS  calls,  it  was  not  asserting  authority  over 
existing  contracts  between  prison  phone 
companies  and  corrections  agencies. 

“The  reforms  we  adopt  today  are 
not  directed  at  the  contracts  between 
correctional  facilities  and  ICS  providers. 
Nothing  in  this  Order  directly  overrides 
such  contracts,”  the  FCC  wrote.  “Rather, 
our  reforms  relate  only  to  the  relationship 
between  ICS  providers  and  end  users,  who, 
as  noted,  are  not  parties  to  these  agree- 
ments. Our  statutory  obligations  require 
us  to  ensure  that  rates  and  practices  are  just 
and  reasonable,  and  to  ensure  that  payphone 
compensation  is  fair  both  to  end  users  and 
to  providers  of  payphone  services,  including 
ICS  providers.” 

Accordingly,  the  FCC’s  final  order  in- 
corporated the  following  key  provisions: 

• All  rates  charged  for  ICS  calls  and 
ancillary  charges  or  fees  must  be  based  on 
costs  that  are  reasonably  and  directly  related 
to  the  provision  of  prison  phone  services 
(i.e.,  cost-based).  Thus,  for  example,  the 
costs  of  ICS  calls  can  not  include  expenses 
related  to  the  payment  of  commissions. The 
FCC  did  not  ban  commissions,  however  - 
only  ordered  that  they  can  not  be  factored 
into  the  cost  of  interstate  prison  phone  calls. 
“We  do  not  conclude  that  ICS  providers 
and  correctional  facilities  cannot  have  ar- 
rangements that  include  site  commissions,” 
the  FCC  stated.  “We  conclude  only  that ... 
such  commission  payments  are  not  costs 
that  can  be  recovered  through  interstate 
ICS  rates.” 

• ICS  rates  are  capped  at  a maximum 
of  $.25  per  minute  for  interstate  collect  calls 
and  $.21  per  minute  for  interstate  prepaid 
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and  debit  calls,  or  13.75  and  13.15  for 
15-minute  collect  and  debit/prepaid  calls, 
respectively,  inclusive  of  any  connection 
charges.  Prison  phone  companies  can  seek 
waivers  to  charge  rates  above  the  caps  in 
“rare  occasions”where  they  serve  “extremely 
high  cost  facilities.” 

• An  ICS  provider’s  rates  are  pre- 
sumptively lawful  and  in  compliance  with 
the  FCC’s  order  if  they  are  set  at  or  below 
“safe  harbor”  limits  of  1.14  per  minute  for 
interstate  collect  calls  and  1.12  per  minute 
for  interstate  debit  and  prepaid  calls,  inclu- 
sive of  any  connection  charges.  This  equates 
to  $2.10  for  a 15-minute  collect  call  and 
$1.80  for  a 15-minute  debit  or  prepaid  call. 
ICS  providers  that  set  rates  above  the  safe 
harbor  limits  but  below  the  rate  caps  will 
have  to  justify  the  reasonableness  of  their 
rates  to  the  FCC  if  they  are  the  subject  of 
consumer  complaints. 

• Prison  phone  companies  shall  not 
levy  or  collect  any  charges  in  addition  to 
or  in  excess  of  regular  ICS  rates  for  calls 
made  through  a Telecommunications  Relay 
Service  (TRS)  - e.g.,  calling  services  for  pris- 
oners with  hearing  or  speech  disabilities. 

• ICS  providers  must  file  annual  reports 


with  the  FCC  disclosing  their  prison  phone 
rates  and  fees,  as  well  as  additional  data  that 
will  help  the  Commission  evaluate  whether 
they  are  in  compliance  with  the  order.  This 
reporting  requirement  will  not  go  into  effect 
until  approval  is  obtained  from  the  Office 
of  Management  and  Budget. 

The  FCC’s  order  applies  to  all  cor- 
rectional facilities  nationwide,  including 
prisons, immigration  detention  centers  and 
jails,  and,  once  implemented  and  enforced, 
will  significantly  reduce  the  costs  of  inter- 
state ICS  calls. 

When  the  Commission’s  order  goes 
into  effect  it  will  affect  30  state  DOCs 
that  currently  charge  more  than  the  rate 
cap  established  for  collect  interstate  calls 
($3.75  based  on  a 15-minute  call).  The 
same  number  of  DOCs  currently  charge 
more  than  the  rate  cap  for  debit  and/or 
prepaid  interstate  calls  ($3.15  based  on  a 
15-minute  call). 

Additionally,  at  least  41  state  DOCs 
have  collect  interstate  rates  above  the  safe 
harbor  limit  set  by  the  FCC  ($2.10  based  on 
a 15-minute  call),  while  40  charge  more  than 
the  safe  harbor  for  debit  and/or  prepaid  calls 
($1.80  based  on  a 15-minute  call). 


The  fact  that  so  many  DOCs  have  inter- 
state prison  phone  rates  above  the  caps  set  by 
the  FCC  demonstrates  why  the  Commission’s 
order  was  necessary  and  long  overdue. 

FNPRM  on  Intrastate  Rates 

In  its  final  order,  the  FCC  also  announced 
that  it  would  issue  an  invitation  for  com- 
ments on  proposed  rulemaking  related  to 
intrastate  (in-state)  prison  phone  rates; 
video,  email  and  voicemail  services  for 
prisoners;  international  calling  rates;  how  to 
ensure  that  costs  of  ICS  services  are  “just, 
reasonable  and  cost-based”;  how  the  FCC 
can  enforce  rules  prohibiting  companies 
from  blocking  calls  to  cell  phones;  how 
to  foster  competition  within  the  prison 
phone  market;  quality  issues  related  to  ICS 
calls;  and  whether  additional  measures  are 
needed  to  protect  the  communication  rights 
of  prisoners  with  hearing  disabilities  and 
those  with  whom  they  communicate. 

“We  seek  comment  on  additional  mea- 
sures we  could  take  to  ensure  that  interstate 
and  intrastate  ICS  are  provided  consistent 
with  the  statute  and  public  interest,  the 
Commission’s  authority  to  implement  these 
measures,  and  the  pros  and  cons  of  each 
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measure,”  the  FCC  stated. 

The  Commission  released  a Further 
Notice  of  Proposed  Rulemaking  (FNPRM) 
concerning  the  above  issues  on  November 
13,  and  a 30-day  public  comment  period 
ended  on  December  13,2013. 

The  most  significant  aspect  of  the 
FNPRM  is  the  FCC’s  interest  in  extending 
to  in-state  prison  phone  calls  the  Com- 
mission’s reforms  related  to  interstate  calls. 
For  most  state  DOCs,  as  well  as  most  jails, 
ICS  services  are  mainly  intrastate  because 
prisoners  generally  make  calls  to  family 
members  and  friends  who  reside  in  the 
same  state.  There  are  exceptions,  such  as 
federal  prisoners,  who  can  be  housed  at 
any  BOP  facility  nationwide,  and  prison- 
ers held  in  private  prisons  in  other  states 
(California,  Hawaii,  Vermont  and  Idaho 
currently  house  some  of  their  prisoners  in 
out-of-state  contract  facilities). 

By  far,  though,  most  of  the  nation’s  2.2 
million  prisoners  are  incarcerated  in  their 
home  states  and  make  calls  within  those 
states. Thus,  extending  the  FCC’s  final  order 
to  intrastate  prison  phone  calls  - including 
rate  caps  and  safe  harbor  limits  - would 
significantly  reduce  the  financial  burden 
that  intrastate  calls  impose  on  prisoners 
and  their  families. 

As  argued  by  PLN  managing  editor 
Alex  Friedmann  when  he  testified  at  the 
FCC’s  workshop  in  July  2013,  since  virtu- 
ally all  phone  calls  are  routed  electronically 
across  state  lines,  even  local  and  intrastate 
calls,  there  is  little  remaining  distinction  be- 
tween “interstate”  and  “intrastate. ’’Thus  all 
ICS  calls,  both  within  a state  and  to  other 
states,  should  be  regulated  by  the  FCC  to 
the  same  extent. 

One  indicator  why  the  Commission 
needs  to  extend  rate  caps  to  intrastate  prison 
phone  calls  is  the  number  of  states  with  in- 
state ICS  rates  that  exceed  the  FCC’s  cap 
and  safe  harbor  limits  for  interstate  calls. 

Currently,  at  least  23  states  charge 
intrastate  rates  and  8 states  have  local  rates 
above  the  FCC’s  cap  for  collect  interstate 
calls  ($3.75  for  a 15-minute  call).  Addi- 
tionally, at  least  23  states  charge  intrastate 
rates  and  9 states  have  local  rates  above  the 
cap  for  debit  and/or  prepaid  interstate  calls 
($3.15  for  a 15-minute  call). 

With  respect  to  the  safe  harbor  limits, 
at  least  39  states  have  intrastate  rates  and 


23  charge  local  rates  that  exceed  the  safe 
harbor  for  collect  interstate  calls  ($2.10 
for  a 15-minute  call);  similarly,  at  least  38 
states  have  intrastate  rates  and  22  charge 
local  rates  above  the  safe  harbor  for  prepaid 
and/or  debit  interstate  calls  ($1.80  for  a 
15-minute  call). 

Therefore,  unless  rate  caps  are  extended 
to  intrastate  and  local  calls,  states  can 
continue  to  charge  in-state  ICS  rates  that 
far  exceed  the  caps  and  safe  harbor  limits 
the  FCC  has  established  for  interstate 
prison  phone  calls. The  Delaware  DOC,  for 
example,  currently  charges  $10.70  for  a 15- 
minute  intrastate  call,  while  in  Mississippi 
a 15-minute  local  call  costs  $5.70. 

The  Commission’s  FNPRM,  and  thus 
any  future  action  on  intrastate  ICS  rates 
and  other  prison  phone  reforms,  remains 
pending. 

Comments  by  the  Commissioners 

When  the  FCC  decided  to  cap  the 
cost  of  interstate  ICS  calls  in  August  2013, 
it  did  so  on  a 2-to-l  vote.  Then-Acting 
Chairwoman  Mignon  Clyburn  - who  had 
championed  reform  of  the  prison  phone 
industry  - and  Commissioner  Jessica 
Rosenworcel  voted  for  the  rate  caps  and 
related  measures  to  curb  the  worst  abuses 
of  ICS  providers.  Commissioner  Ajit  Pai, 
appointed  to  the  FCC  in  2012  by  President 
Obama,  cast  the  dissenting  vote. 

In  an  unusual  epilogue,  the  Commis- 
sioners appended  statements  reflecting  their 
personal  thoughts  and  comments  to  the 
FCC’s  final  order  released  on  September 
26,2013. 

Commissioner  Rosenworcel  wrote: 

“When  I step  back  from  the  record  in 
this  proceeding,  there  is  one  number  that 
simply  haunts  me  - perhaps  because  I am  a 
parent.  Across  the  country,  2.7  million  chil- 
dren have  at  least  one  parent  in  prison.  That 
is  2.7  million  children  who  do  not  know 
what  it  means  to  talk  regularly  with  their 
mother  or  father.  After  all,  families  with  an 
incarcerated  parent  are  often  separated  by 
hundreds  of  miles.  They  may  lack  the  time 
and  means  to  make  regular  visits.  So  phone 
calls  may  be  the  only  way  to  stay  in  touch. 
Yet  when  the  price  of  a single  phone  call  can 
be  as  much  as  you  and  I spend  for  unlimited 
monthly  plans,  it  is  hard  to  keep  connected. 
Reaching  out  can  be  an  impossible  strain 
on  the  household  budget.  This  harms  the 
families  and  children  of  the  incarcerated. 
But  it  goes  far  beyond  that.  It  harms  all  of 
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Cost  of  15-Minute  Call 


CHART  A - Interstate  ICS  Rates 

Rates  (2012-2013) 


State 

Company 

Collect 

Pre-Paid 

Debit 

Collect 

Pre-Paid 

Debit 

AL 

Embarq  (CenturyLink)  * 

$3.95  + ,89/min. 

$3.95  + ,89/min. 

$3.95  + ,89/min. 

$17.30 

$17.30 

$17.30 

AK 

Securus 

3.95  + .89/min. 

3.95  + .89/min. 

3.95  + .89/min. 

17.30 

17.30 

17.30 

AZ 

Securus 

2.40  + .40/min. 

2.00  + .40/min. 

2.00  + .40/min. 

8.40 

8.00 

8.00 

AR 

GTL 

3.95  + .45/min. 

N/A 

3.95  + .45/min. 

10.70 

N/A 

10.70 

CA 

GTL 

,44/min. 

,44/min. 

N/A 

6.60 

6.60 

N/A 

CO 

VAC  (GTL) 

3.00  + .15/min. 

1.50  + .13/min. 

1.50  + ,10/min. 

5.25 

3.45 

3.00 

CT 

Securus 

,3245/min. 

,2433/min. 

.3245/min. 

4.87 

3.65 

4.87 

DE 

GTL 

1.55  + .61/min. 

1.55  + .61/min. 

1.55  + .61/min. 

10.70 

10.70 

10.70 

FL 

T-NETIX  (Securus) 

1.20  + .06/min. 

1.02  +. 06/min. 

1.20  + .06/min. 

2.10 

1.92 

2.10 

GA 

GTL 

3.95  + .89/min. 

N/A 

N/A 

17.30 

N/A 

N/A 

HI 

Hawaiian  Telcom 

? 

? 

? 

? 

? 

? 

ID 

PCS  (GTL) 

3.80  + .85/min. 

3.60  + .80/min. 

3.40  flat 

16.55 

15.60 

3.40 

IL 

Securus 

3.55  flat 

3.55  flat 

N/A 

3.55 

3.55 

N/A 

IN 

PCS  (GTL) 

,24/min. 

.24/min. 

.24/min. 

3.60 

3.60 

3.60 

IA 

PCS  (GTL) 

N/A 

N/A 

3.00  + .30/min. 

N/A 

N/A 

7.50 

KS 

Embarq  (CenturyLink)  * 

.18/min. 

.18/min. 

,17/min. 

2.70 

2.70 

2.55 

KY 

Securus 

2.00  + .30/min. 

2.00  + .30/min. 

1.60  + .25/min. 

6.50 

6.50 

5.35 

LA 

Securus 

2.15  + .17-.27/min. 

1.93 + .15-. 24/min. 

1.93 + .15-. 24/min. 

4.70-6.20 

4.18-5.53 

4.18-5.53 

ME 

PCS  (GTL) 

3.00  + .69/min. 

3.00  + .69/min. 

.30/min. 

13.35 

13.35 

4.50 

MD 

GTL 

.95  + .30/min. 

.30/min. 

.30/min. 

5.45 

4.50 

4.50 

MA 

GTL 

.86  + ,10/min. 

.86  + ,10/min. 

.65  + ,075/min. 

2.36 

2.36 

1.78 

Ml 

PCS  (GTL) 

,23/min. 

,23/min. 

,21/min. 

3.45 

3.45 

3.15 

MN 

GTL 

3.95  + .89/min. 

N/A 

.32/min. 

17.30 

N/A 

4.80 

MS 

GTL 

2.10  + .24/min. 

2.10  + .24/min. 

2.10  + .24/min. 

5.70 

5.70 

5.70 

MO 

Securus 

1.00  + .05/min. 

.05/min. 

.05/min. 

1.75 

0.75 

0.75 

MT 

Telmate 

.24  + ,12/min. 

.24  + ,12/min. 

.24  + ,12/min. 

2.04 

2.04 

2.04 

NE 

PCS  (GTL) 

.70  + .05/min. 

.50  + .05/min. 

.50  + .05/min. 

1.45 

1.25 

1.25 

NV 

CenturyLink  * 

2.50  + .49/min. 

2.50  + . 49/min. 

2.50  + .49/min. 

9.85 

9.85 

9.85 

NH 

ICSolutions 

1.20  + .10/min. 

.15/min. 

.15/min. 

2.70 

2.25 

2.25 

NJ 

GTL 

,33/min. 

.33/min. 

.33/min. 

4.95 

4.95 

4.95 

NM 

Securus 

.65  flat 

.59  flat 

.65  flat 

0.65 

0.59 

0.65 

NY 

VAC  (GTL) 

,048/min. 

,048/min. 

.048/min. 

0.72 

0.72 

0.72 

NC 

GTL 

3.40  flat 

3.40  flat 

3.06  flat 

3.40 

3.40 

3.06 

ND 

Evercom  (Securus) 

2.40  + .24/min. 

2.40  + .24/min. 

.34/min. 

6.06 

6.06 

5.10 

OH 

GTL 

3.90  + ,871/min. 

3.12  + ,697/min. 

3.12  + ,697/min. 

16.97 

13.58 

13.58 

OK 

VAC  (GTL) 

3.00  flat 

3.00  flat 

N/A 

3.00 

3.00 

N/A 

OR 

Telmate 

.16/min. 

.16/min. 

.16/min. 

2.40 

2.40 

2.40 

PA 

GTL 

3.50  + .50/min. 

2.45  + ,46/min. 

2.33  + .43/min. 

11.00 

9.35 

8.78 

Rl 

GTL 

1.30  + .30/min. 

1.30  + .30/min. 

1.17  + ,27/min. 

5.80 

5.80 

5.22 

SC 

GTL 

.99  flat 

.75  flat 

.75  flat 

0.99 

0.75 

0.75 

SD 

VAC  (GTL) 

3.15  + .43/min. 

1.35  + ,09/min. 

1.35  + ,09/min. 

9.60 

2.70 

2.70 

TN 

GTL 

3.535  + ,6175/min. 

3.1817  + ,5558/min. 

3.1817  +.5558/min. 

12.80 

11.52 

11.52 

TX 

Embarq  (CenturyLink)  + 

.43/min. 

.43/min. 

.387/min. 

6.45 

6.45 

5.81 

UT 

VAC  (GTL) 

3.00  + .45/min. 

3.00  + .45/min. 

2.55  + .35/min. 

9.75 

9.75 

7.80 

VT 

PCS  (GTL) 

1. 25 + . 15/min. 

1.00  + .10/min. 

.50  + .10/min. 

3.50 

2.50 

2.00 

VA 

GTL 

2.40  + .43/min. 

2.40  + .40/min. 

2.40  + .40/min. 

8.85 

8.40 

8.40 

WA 

VAC  (GTL) 

3.50  + .50/min. 

3.50  + .50/min. 

3.50  + .50/min. 

11.00 

11.00 

11.00 

WV 

GTL 

.85  + .50/min. 

.75  + ,44/min. 

N/A 

8.35 

7.35 

N/A 

Wl 

Embarq  (CenturyLink)  + 

.18/min. 

.18/min. 

N/A 

2.70 

2.70 

N/A 

WY 

ICSolutions 

2.80  + .55/min. 

2.40  + .50/min. 

2.00  + .25/min. 

11.05 

9.90 

5.75 

BOP 

Sprint 

2.45  + .40/min. 

1.50  + .23/min. 

.23/min. 

8.45 

4.95 

3.45 

Source:  Prison  Legal  News  research  data  2012-2013 

Averages: 

$7.18 

$6.05 

$5.56 

* ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  ICSolutions 
+ ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  Securus 
Bolded  states  have  banned  ICS  commissions 
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Hope  for  Prison  Phone  Reform  (cont.) 


us  because  we  know  that  regular  contact 
between  prisoners  and  family  members 
reduces  recidivism. 

“Today,  this  changes.  After  a long 
time  - too  long  - the  Commission  takes 
action  to  finally  address  the  high  cost  that 
prison  inmates  and  their  families  must  pay 
for  phone  service.  This  is  not  just  an  issue 
of  markets  and  rates;  it  is  a broader  issue  of 
social  justice.  We  establish  a framework  that 
will  immediately  reduce  interstate  inmate 
calling  service  rates....  This  effort  has  my 
unequivocal  support.” 

Commissioner  Rosenworcel  also 
thanked  Martha  Wright,  whose  petition  for 
rulemaking  submitted  to  the  FCC  a decade 
ago  was  the  genesis  of  and  impetus  for  the 
Commission’s  order  mandating  reform  of 
the  prison  phone  industry. 

Commissioner  Clyburn  expressed  her 
appreciation  for  Mrs.  Wright  too,  and  for 
the  many  people  who  had  encouraged  the 
FCC  to  take  action. 

“For  ten  years,  family,  friends  and  legal 
representatives  of  inmates  have  been  urging 


the  courts  and  waiting  for  the  FCC  to  ease 
the  burden  of  an  exorbitant  inmate  calling 
rate  structure,”  she  wrote.  “Their  wait  is 
at  long  last  over.  Borrowing  from  a 1964 
anthem  inspired  by  challenges  of  his  time, 
the  immortal  songwriter  Sam  Cooke  sang 
that  it’s  been  a long,  long  time  in  coming, 
but  change  has  finally  come. 

“Today’s  Order  reforms  the  rates  and 
charges  for  interstate  inmate  calling  services 
and  provides  immediate  and  meaningful 
relief,  particularly  for  low  income  families 
across  this  nation.  This  Order  fulfills  our 
obligation  to  ensure  just,  reasonable  and  fair 
phone  rates  for  all  Americans,  including  the 
millions  with  loved  ones  in  prison. 

“This  all  began  with  one  Washington, 
D.C.  grandmother,  Mrs.  Martha  Wright, 
who  spoke  truth  to  power  in  2003,  and 
reminded  us  that  one  voice  can  still  spur  a 
movement  and  drive  meaningful  change.... 
In  2003,  she  filed  a petition  with  the  FCC 
asking  for  help.  Others  who  were  paying  a 
high  toll  for  interstate  inmate  calls  would 
follow  her  lead  and  after  many  twists  and 
turns  - we  are  finally  here.” 

Commissioner  Clyburn  also  acknowl- 
edged the  burden  that  exorbitant  prison 


phone  rates  place  on  prisoners’  families. 
“Too  often,  families  are  forced  to  choose 
between  spending  scarce  resources  to  stay 
in  touch  with  their  loved  ones  or  covering 
life’s  basic  necessities,”  she  said.  “One  fam- 
ily member  described  how  communicating 
with  her  husband  is  a ‘great  hardship,’  but 
that  the  few  minutes  that  they  are  able 
to  talk  each  week,  ‘have  changed  his  life.’ 
Another  parent  told  us  how  he  has  spent 
significant  amounts  of  money  to  receive 
collect  calls  from  his  son  - calls  that  he 
‘cannot  afford, ’but  accepts  because  his  son’s 
‘emotional  health  and  survival  in  prison  is 
important’  to  him. 

“These  are  not  isolated  anecdotes. 
There  are  2.7  million  children  with  at  least 
one  parent  in  prison  and  they  often  want 
and  need  to  maintain  a connection.  In  ad- 
dition to  coping  with  the  anxiety  associated 
with  a parent  who  is  not  there  on  a daily 
basis,  these  young  people  are  often  suffer- 
ing severe  economic  hardships,  which  are 
exacerbated  by  unaffordable  inmate  calling 
costs.  In  the  meantime,  700,000  inmates  are 
released  from  correctional  facilities  each 
year.  It’s  critical  for  them  to  have  strong 
support  structures  in  order  to  re-assimilate 
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CHART  B - Intrastate  ICS  Rates 

InterLATA  Rates  (2012-2013)  Cost  of  15-Minute  Cali 


State 

Company 

Collect 

Pre-Paid 

Debit 

Collect 

Pre-Paid 

Debit 

AL 

Embarq  (CenturyLink)  * 

$2.25  + .30/min. 

$2.25  + .30/min. 

$2.25  + .30/min. 

$6.75 

$6.75 

$6.75 

AK 

Securus 

1.55  + ,065-,39/min. 

1.55  + ,065-,39/min. 

1.55  + ,065-,39/min. 

2.63-7.61 

2.63-7.61 

2.63-7.61 

AZ 

Securus 

2.00  + ,20/min. 

1.60  + .20/min. 

1.60  + .20/min. 

5.00 

4.60 

4.60 

AR 

GTL 

3.00  + .12/min. 

N/A 

3.00  + .12/min. 

4.80 

N/A 

4.80 

CA 

GTL 

.135/min. 

.135/min. 

N/A 

2.03 

2.03 

N/A 

CO 

VAC  (GTL) 

2.75  + .15/min. 

1.25  + .13/min. 

1.25  + .10/min. 

5.00 

3.20 

2.75 

CT 

Securus 

.3245/min. 

.2433/min. 

.3245/min. 

4.87 

3.65 

4.87 

DE 

GTL 

1.55  + .61/min. 

1.55  + .61/min. 

1.55  + .61/min. 

10.70 

10.70 

10.70 

FL 

T-NETIX  (Securus) 

1.20  + ,06/min. 

1.02  +.06/min. 

1.20  + ,06/min. 

2.10 

1.92 

2.10 

GA 

GTL 

2.00  + .19/min. 

N/A 

N/A 

4.85 

N/A 

N/A 

HI 

Hawaiian  Telcom 

1.45  + .09-.14/min. 

? 

? 

2.80-3.55 

? 

? 

ID 

PCS  (GTL) 

3.80  flat 

3.60  flat 

3.40  flat 

3.80 

3.60 

3.40 

IL 

Securus 

3.55  flat 

3.55  flat 

N/A 

3.55 

3.55 

N/A 

IN 

PCS  (GTL) 

.24/min. 

.24/min. 

.24/min. 

3.60 

3.60 

3.60 

IA 

PCS  (GTL) 

N/A 

N/A 

2.00 + .19  -,27/min. 

N/A 

N/A 

4.85-6.05 

KS 

Embarq  (CenturyLink)  * 

,18/min. 

,18/min. 

.17/min. 

2.70 

2.70 

2.55 

KY 

Securus 

1.50  + .20/min. 

1.50  + .20/min. 

1.20  + .16/min. 

4.50 

4.50 

3.60 

LA 

Securus 

2.15  + .15-.21/min. 

1.93  + .14-. 19/min. 

1.93  + .14-. 19/min. 

4.40-5.30 

4.03-4.78 

4.03-4.78 

ME 

PCS  (GTL) 

1.55  + .25/min. 

1.55  + .25/min. 

.30/min. 

5.30 

5.30 

4.50 

MD 

GTL 

.95  + .30/min. 

.30/min. 

.30/min. 

5.45 

4.50 

4.50 

MA 

GTL 

.86  + ,10/min. 

.86  + .10/min. 

.65  + .075/min. 

2.36 

2.36 

1.78 

Ml 

PCS  (GTL) 

.20/min. 

.20/min. 

,18/min. 

3.00 

3.00 

2.70 

MN 

GTL 

3.00  + .23/min. 

N/A 

,32/min. 

6.45 

N/A 

4.80 

MS 

GTL 

2.10  + .24/min. 

2.10  + .24/min. 

2.10  + .24/min. 

5.70 

5.70 

5.70 

MO 

Securus 

1.00  + .05/min. 

.05/min. 

.05/min. 

1.75 

0.75 

0.75 

MT 

Telmate 

.24  + .12/min. 

.24  + .12/min. 

.24  + .12/min. 

2.04 

2.04 

2.04 

NE 

PCS  (GTL) 

.70  + . 05/min. 

.50  + .05/min. 

.50  + .05/min. 

1.45 

1.25 

1.25 

NV 

CenturyLink  * 

1.00  + .13/min. 

1.00  + .13/min. 

1.00  + .13/min. 

2.95 

2.95 

2.95 

NH 

ICSolutions 

1.20  + .10/min. 

.15/min. 

.15/min. 

2.70 

2.25 

2.25 

NJ 

GTL 

.33/min. 

.33/min. 

.33/min. 

4.95 

4.95 

4.95 

NM 

Securus 

.65  flat 

.59  flat 

.65  flat 

0.65 

0.59 

0.65 

NY 

VAC  (GTL) 

.048/min. 

.048/min. 

.048/min. 

0.72 

0.72 

0.72 

NC 

GTL 

3.40  flat 

3.40  flat 

3.06  flat 

3.40 

3.40 

3.06 

ND 

Evercom  (Securus) 

2.40  + .24/min. 

2.40  + .24/min. 

,34/min. 

6.06 

6.06 

5.10 

OH 

GTL 

1.04  + .322/min. 

.832  + ,257/min. 

.832  + ,257/min. 

5.87 

4.69 

4.69 

OK 

VAC  (GTL) 

3.00  flat 

3.00  flat 

N/A 

3.00 

3.00 

N/A 

OR 

Telmate 

.16/min. 

. 16/min. 

.16/min. 

2.40 

2.40 

2.40 

PA 

GTL 

2.35  + .26/min. 

2.15  + .20/min. 

2.04  + .19/min. 

6.25 

5.15 

4.89 

Rl 

GTL 

.70  flat 

.70  flat 

.63  flat 

0.70 

0.70 

0.63 

SC 

GTL 

.99  flat 

.75  flat 

.75  flat 

0.99 

0.75 

0.75 

SD 

VAC  (GTL) 

2.70  + .38/min. 

1.35  + ,09/min. 

1.35  + ,09/min. 

8.40 

2.70 

2.70 

TN 

GTL 

1.853  + .116/min. 

1.667  + .105/min. 

1.667 + . 105/min. 

3.60 

3.24 

3.24 

TX 

Embarq  (CenturyLink)  + 

.26/min. 

.26/min. 

,234/min. 

3.90 

3.90 

3.51 

UT 

VAC  (GTL) 

2.80  + .12/min. 

2.80  + .12/min. 

2.25  + .10/min. 

4.60 

4.60 

3.75 

VT 

PCS  (GTL) 

1.25 + . 15/min. 

1.00  + .10/min. 

.50  + .10/min. 

3.50 

2.50 

2.00 

VA 

GTL 

2.25  + . 25/min. 

1.75  + .23/min. 

1.75  + .23/min. 

6.00 

5.20 

5.20 

WA 

VAC  (GTL) 

3.50  flat 

3.15  flat 

3.15  flat 

3.50 

3.15 

3.15 

WV 

GTL 

.85  + .20/min. 

.75  + ,18/min. 

N/A 

3.85 

3.45 

N/A 

Wl 

Embarq  (CenturyLink)  + 

.12/min. 

.12/min. 

N/A 

1.80 

1.80 

N/A 

WY 

ICSolutions 

1.17  + .17/min. 

.98  + .14/min. 

.50  + .05/min. 

3.72 

3.08 

1.25 

BOP 

Sprint 

? 

? 

? 

? 

? 

? 

Source:  Prison  Legal  News  research  data  2012-2013 

Averages: 

$3.90 

$3.41 

$3.42 

* ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  ICSolutions 
+ ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  Securus 
Bolded  states  have  banned  ICS  commissions 
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Hope  for  Prison  Phone  Reform  (cont.) 


successfully.  Studies  have  shown  that  hav- 
ing meaningful  contact  beyond  prison  walls 
can  make  a real  difference  in  maintaining 
community  ties,  promoting  rehabilitation, 
and  reducing  recidivism.  Making  these  calls 
more  affordable  can  facilitate  all  of  these 
objectives  and  more.” 

She  concluded  by  emphasizing,“change 
has  finally  come.” 

Reaction  to  the  FCC's  Order 

The  FCC’s  order  was  well-received  by 
the  many  organizations  and  individuals  who 
had  long  urged  the  Commission  to  redress 
the  abuses  of  the  prison  phone  industry. 
While  some  felt  the  order  did  not  go  far 
enough,  it  is  arguably  more  than  any  other 
government  agency  has  done  to  protect 
prisoners  and  their  families  from  exploita- 
tion by  profit-driven  companies  and  greedy 
corrections  officials. 

One  community  has  already  taken 
the  FCC’s  order  as  a signal  for  positive 
change.  In  October  2013,  Santa  Clara 
County,  California  Supervisor  Joe  Simitian 
introduced  a proposal  to  let  offenders  held 
in  the  county’s  juvenile  detention  facility 
make  free  calls  to  their  families  and  friends, 
“ending  exorbitant  phone  rates  at  least  23 
times  higher  than  normal,”  according  to  the 
Mercury  News. 

Under  the  proposal  the  county  would 
terminate  its  contract  with  GTL,  the  cur- 
rent ICS  provider  which  gives  the  county  a 
61%  commission,  and  supply  phone  services 


at  the  j uvenile  facility  internally.  As  a result, 
phone  rates  would  drop  from  $.70  a minute 
to  $.03  per  minute.  “It  was  institutional 
price  gouging.  We  had  a captive  audience  in 
every  sense  of  the  word,”  Simitian  observed. 
A similar  proposal  is  being  made  for  the 
county’s  jails. 

“Santa  Clara  County  is  setting  a won- 
derful example  that  the  rest  of  the  country 
should  follow,”  said  Peter  Wagner,  executive 
director  of  the  Prison  Policy  Initiative. 

Not  everyone  was  happy  with  the 
FCC’s  final  order,  though. 

Global  TePLink  and  Securus  filed 
petitions  to  stay  the  order  in  October  2013 
and  requested  that  the  FNPRM  be  held 
in  abeyance.  Securus’  petition  complained 
that  the  Commission’s  order  was  onerous, 
requiring  the  company  to  renegotiate  over 
1,700  ICS  contracts  within  90  days  to  be  in 
compliance  - a task  it  said  was  impossible 
to  complete.  Securus  also  claimed  that  it 
would  be  unable  to  recover  commission 
payments  it  must  continue  to  pay  under  its 
existing  contracts. 

Additionally,  the  company  argued 
that  the  rate  caps  will  require  it  to  provide 
below-cost  phone  services  - despite  the  fact 
that  18  states  already  charge  rates  within  the 
FCC’s  cap  on  collect  interstate  calls,  and 
15  states  have  rates  at  or  below  the  cap  on 
prepaid  and  debit  interstate  calls.  In  fact,  7 
states  currently  charge  ICS  rates  for  collect, 
debit  and/or  prepaid  calls  that  are  at  or 
below  the  FCC’s  safe  harbor  limits. 

Incongruously  taking  the  position  that 
it  now  somehow  represents  the  interests  of 
prisoners  and  their  families,  Securus  further 


argued  that  the  rate  caps  “could  lead  cor- 
rectional facilities  to  deny  inmates  access  to 
telecommunications  services.”  More  telling 
is  the  company’s  complaint  that  the  caps 
would  “deprive  state  and  county  governments 
of  funds  used  for  salutary  purposes  such  as 
victims’rights  funds  and  inmate  welfare”;  i.e., 
services  that  are  funded  by  commission  kick- 
backs from  ICS  providers,  which  in  turn  are 
mostly  paid  by  recipients  of  prisoners’  phone 
calls  - primarily  their  family  members. 

GTL’s  petition  for  a stay  of  the  FCC’s 
order  emphasized  the  company’s  bottom 
line,  including  the  “millions  of  dollars  in 
unrecoverable  losses”  that  would  “create 
disruption  and  uncertainty  in  the  industry.” 
Presumably  with  a poker  face,  GTL  argued 
that  staying  the  order  would  not  harm  the 
petitioners.  Attorney  Lee  G.  Petro,  who  rep- 
resents Martha  Wright,  the  lead  petitioner 
before  the  FCC,  responded  that  GTL’s 
argument  was  “almost  laughable,”  noting  the 
company  was  simply  trying  to  safeguard  its 
profit  margins.  “The  FCC  is  there  to  protect 
the  public  interest,  not  to  protect  a company’s 
bottom  line,”  he  observed,  dryly. 

Weighing  in  on  the  side  of  Securus 
and  GTL  was  the  National  Sheriffs’  As- 
sociation, which  filed  a comment  with  the 
FCC  contending  that  a “one  size  fits  all” 
approach  to  prison  phone  services  fails 
to  account  for  “the  realities  of  how  these 
services  are  provided.”  Stated  another  way, 
because  many  sheriffs  receive  commission 
kickbacks  from  ICS  providers,  and  have 
become  accustomed  to  padding  their  jail 
budgets  with  those  funds,  they  will  suffer 
financially  under  the  FCC’s  order. 


Support  Prison  Legal  News 
with  these  beautiful  gifts! 

CALL  561-360-2523,  MAIL  ORDER  OR  USE  WEB  FORM 

http://www.prisonlegalnews.org/ 


Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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CHART  C - Local  ICS  Rates 

Rates  (2012-2013)  Cost  of  15-Minute  Call 


State 

Company 

Collect 

Pre-Paid 

Debit 

Collect 

Pre-Paid 

Debit 

AL 

Embarq  (CenturyLink)  * 

$2.75  flat 

$2.75  flat 

$2.75  flat 

$2.75 

$2.75 

$2.75 

AK 

Securus 

free 

free 

free 

free 

free 

free 

AZ 

Securus 

1.84  flat 

1.60  flat 

1.60  flat 

1.84 

1.60 

1.60 

AR 

GTL 

3.00  + .12/min. 

N/A 

3.00  + .12/min. 

4.80 

N/A 

4.80 

CA 

GTL 

.096/min. 

.096/min. 

N/A 

1.44 

1.44 

N/A 

CO 

VAC  (GTL) 

2.75  + ,15/min. 

1.25  + .13/min. 

1.25  + .10/min. 

5.00 

3.20 

2.75 

CT 

Securus 

,32/min. 

.24/min. 

,32/min. 

4.87 

3.65 

4.87 

DE 

GTL 

1.22  flat 

1.22  flat 

1.22  flat 

1.22 

1.22 

1.22 

FL 

T-NETIX  (Securus) 

.50  flat 

.50  flat 

.50  flat 

0.50 

0.50 

0.50 

GA 

GTL 

2.70  flat 

N/A 

N/A 

2.70 

N/A 

N/A 

HI 

Hawaiian  Telcom 

1.95  flat 

? 

? 

1.95 

? 

? 

ID 

PCS  (GTL) 

3.80  flat 

3.60  flat 

3.40  flat 

3.80 

3.60 

3.40 

IL 

Securus 

3.55  flat 

3.55  flat 

N/A 

3.55 

3.55 

N/A 

IN 

PCS  (GTL) 

.24/min. 

.24/min. 

.24/min. 

3.60 

3.60 

3.60 

IA 

PCS  (GTL) 

N/A 

N/A 

2.00  flat 

N/A 

N/A 

2.00 

KS 

Embarq  (CenturyLink)  * 

.18/min. 

.18/min. 

.17/min. 

2.70 

2.70 

2.55 

KY 

Securus 

1.85  flat 

1.85  flat 

1.50  flat 

1.85 

1.85 

1.50 

LA 

Securus 

.98  flat 

.88  flat 

0.88  flat 

0.98 

0.88 

0.88 

ME 

PCS  (GTL) 

1.55  + ,25/min. 

1.55  + ,25/min. 

.30/min. 

5.30 

5.30 

4.50 

MD 

GTL 

.65  flat 

.50  flat 

.50  flat 

0.65 

0.50 

0.50 

MA 

GTL 

.86  + .10/min. 

.86  + .10/min. 

.65  + ,075/min. 

2.36 

2.36 

1.78 

Ml 

PCS  (GTL) 

,20/min. 

,20/min. 

.18/min. 

3.00 

3.00 

2.70 

MN 

GTL 

1.00  + .05/min. 

N/A 

.35  flat 

1.75 

N/A 

0.35 

MS 

GTL 

2.10  + .24/min. 

2.10  + .24/min. 

2.10  + .24/min. 

5.70 

5.70 

5.70 

MO 

Securus 

1.00  + .05/min. 

.05/min. 

.05/min. 

1.75 

0.75 

0.75 

MT 

Telmate 

.24  + .12/min. 

.24  + .12/min. 

.24  + .12/min. 

2.04 

2.04 

2.04 

NE 

PCS  (GTL) 

.70  flat 

.50  flat 

.50  flat 

0.70 

0.50 

0.50 

NV 

CenturyLink  * 

1.00  + .13/min. 

1.00  + .13/min. 

1.00  + .13/min. 

2.95 

2.95 

2.95 

NH 

ICSolutions 

1.20  + .10/min. 

.50  + .10/min. 

.50  + .10/min. 

2.20 

1.50 

1.50 

NJ 

GTL 

,33/min. 

,33/min. 

.33/min. 

4.95 

4.95 

4.95 

NM 

Securus 

.66  flat 

.59  flat 

.65  flat 

0.66 

0.59 

0.65 

NY 

VAC  (GTL) 

,048/min. 

.048/min. 

,048/min. 

0.72 

0.72 

0.72 

NC 

GTL 

1.25  flat 

1.25  flat 

1.13  flat 

1.25 

1.25 

1.13 

ND 

Evercom  (Securus) 

.50  flat 

.50  flat 

.05/min. 

0.50 

0.50 

0.75 

OH 

GTL 

1.14  flat 

.911  flat 

.911  flat 

1.14 

0.91 

0.91 

OK 

VAC  (GTL) 

3.00  flat 

3.00  flat 

N/A 

3.00 

3.00 

N/A 

OR 

Telmate 

,16/min. 

.16/min. 

,16/min. 

2.40 

2.40 

2.40 

PA 

GTL 

1.65  flat 

1.60  flat 

1.52  flat 

1.65 

1.60 

1.52 

Rl 

GTL 

.70  flat 

.70  flat 

.63  flat 

0.70 

0.70 

0.63 

SC 

GTL 

.99  flat 

.75  flat 

.75  flat 

0.99 

0.75 

0.75 

SD 

VAC  (GTL) 

2.70  flat 

.90  flat 

1.00  flat 

2.70 

0.90 

1.00 

TN 

GTL 

.895  flat 

.8055  flat 

.8055  flat 

0.90 

0.81 

0.81 

TX 

Embarq  (CenturyLink)  + 

,26/min. 

,26/min. 

,234/min. 

3.90 

3.90 

3.51 

UT 

VAC  (GTL) 

3.15  flat 

3.15  flat 

2.50  flat 

3.15 

3.15 

2.50 

VT 

PCS  (GTL) 

1.25  + ,07/min. 

1.00  + .06/min. 

.25  + .05/min. 

2.30 

1.90 

1.00 

VA 

GTL 

1.00  flat 

.90  flat 

.90  flat 

1.00 

0.90 

0.90 

WA 

VAC  (GTL) 

3.50  flat 

3.15  flat 

3.15  flat 

3.50 

3.15 

3.15 

WV 

GTL 

.85  flat 

.75  flat 

N/A 

0.85 

0.75 

N/A 

Wl 

Embarq  (CenturyLink)  + 

.12/min. 

.12/min. 

N/A 

1.80 

1.80 

N/A 

WY 

ICSolutions 

.70  + .08/min. 

.60  + .07/min. 

.50  + .05/min. 

1.90 

1.65 

1.25 

BOP 

Sprint 

varies 

1.50  + .06/min. 

.06/min. 

.95-5.70 

2.40 

0.90 

Source:  Prison  Legal  News  research  data  2012-2013 

Averages: 

$2.30 

$2.08 

$1.98 

* ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  ICSolutions 
+ ICS  provided  by  CenturyLink,  with  prepaid  accounts  provided  by  Securus 
Bolded  states  have  banned  ICS  commissions 
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Hope  for  Prison  Phone  Reform  (cont.) 


Both  GTL  and  Securus  filed  petitions 
for  review  in  the  D.C.  Circuit  Court  of  Ap- 
peals on  November  14,2013  - just  one  day 
after  the  final  order  was  published  in  the 
Federal  Register  .The  companies  are  seeking 
review  of  the  order  on  the  grounds  that  it 
exceeds  the  FCC’s  jurisdiction  or  author- 
ity and  is  “arbitrary,  capricious,  an  abuse 
of  discretion”  or  otherwise  contrary  to  the 
law  or  violative  of  their  rights.  See:  Securus 
Technologies  v.  FCC,  U.S.  Court  of  Appeals 
(D.C.  Circuit),  Case  No.  13-1280;  Global 
TeF'Link  v.  FCC,  U.S.  Court  of  Appeals 
(D.C.  Circuit),  Case  No.  13-1281. 

However,  when  drafting  the  final  order 
the  Commission  specifically  addressed  its 
authority  and  jurisdiction  to  regulate  prison 
phone  rates,  principally  under  Section  201 
of  the  Communications  Act  of  1934,  which 
requires  that  all  telecom  carriers’  interstate 
rates  be  “just  and  reasonable.” 

Pursuant  to  47  U.S.C.  § 201(b),  “All 
charges,  practices,  classifications,  and  regu- 
lations for  and  in  connection  with  such 
communication  service,  shall  be  just  and 
reasonable,  and  any  such  charge,  practice, 
classification,  or  regulation  that  is  unjust  or 
unreasonable  is  declared  to  be  unlawful.” 
Further,  “[t]he  Commission  may  prescribe 
such  rules  and  regulations  as  maybe  necessary 
in  the  public  interest  to  carry  out  the  provi- 
sions of  this  chapter.”While  47  U.S.C.  § 276 
requires  all  payphone  providers  to  be  “fairly 
compensated,”  that  does  not  preclude  the 
FCC  from  promulgating  rules  to  ensure  ICS 
rates  are  concurrentlyjust  and  reasonable. 

Most  provisions  of  the  FCC’s  final 
order  will  go  into  effect  on  February  11, 
2014  with  the  exception  of  data  reporting 


requirements,  though  the  petitions  for  re- 
view filed  by  GTL  and  Securus  may  result 
in  delays  depending  on  when  the  D.C. 
Circuit  enters  a ruling.  Ironically,  while 
both  companies  have  filed  petitions  seek- 
ing to  overturn  the  FCC’s  order,  Securus  is 
simultaneously  suing  GTL  in  federal  court 
on  a patent  infringement  claim. 

Conclusion:  The  Bell  Tolls 

PLN  AND  HRDC  HAVE  INVESTED  DE- 
cades  of  work  into  confronting  the  injustice 
of  exorbitant  prison  phone  rates  and  their 
impact  on  prisoners,  prisoners’  families 
and  our  communities.  The  FCC’s  order 
represents  a major  milestone.  While  the 
reforms  mandated  by  the  FCC  face  legal 
challenges  from  ICS  providers  that  rightly 
fear  the  impact  they  will  have  on  their  profit 
margins,  the  conclusion  is  inescapable:  The 
evils  of  the  prison  phone  industry  have  been 
exposed  and  are  being  remedied  - slowly, 
perhaps,  but  surely. 

On  November  21,  2013,  the  FCC 
denied  Securus’  and  GTL’s  petitions  to 
stay  the  Commission’s  order  and  to  hold 
the  FNPRM  in  abeyance.  “Justice  delayed 
is  justice  denied,”  Commissioner  Clyburn 
stated.  “Families  and  loved  ones  have  al- 
ready been  waiting  ten  long  years  for  relief 
from  unlawfully  high  and  unaffordable 
rates....  I look  forward  to  working  with 
Chairman  [Tom]  Wheeler  and  my  fellow 
Commissioners  to  adopt  permanent  rate 
caps  to  ensure  that  inmate  calling  service 
phone  calls  are  just  and  reasonable  as  re- 
quired by  the  statute.” 

Upon  denying  the  petitions  to  stay,  the 
FCC  wrote  that  “delay  of  implementation 
of  the  reforms  adopted  in  the  Order  will 
perpetuate  the  significant  harms  that  third 
parties  are  currently  subject  to  in  the  form 


of  unjust,  unreasonable  and  unfair  ICS 
rates  and  the  various  secondary  harms  that 
those  excessive  rates  cause,  such  as  a higher 
rate  of  recidivism  and  emotional  harm  to 
prisoners’  children.” 

Thus,  ICS  providers  should  not  ask  for 
whom  the  bell  tolls,  as  it  has  tolled  for  them. 
Prison  phone  companies  have  for  too  long 
price-gouged  prisoners  and  their  loved  ones 
in  collusion  with  corrections  agencies  that 
profit  from  such  exploitation  through  com- 
mission kickbacks.  If  ICS  providers  want  to 
continue  providing  prison  phone  services, 
they  must  do  so  within  the  new  paradigm  of 
regulation,  rate  caps  and  public  scrutiny. 

Lady  Justice  maybe  blind,  but  judging 
from  the  FCC’s  order  she  is  not  deaf-  and 
the  pleas  of  prisoners  and  their  families  for 
reform  of  the  abusive  prison  phone  industry 
are  finally  being  heard,  loud  and  clear. 

Sources:  FCC  Order  (WC  Docket  No.  12- 
375,  9/26/13);  FCC  Order  Denying  Petitions 
to  Stay  (WC  Docket  No.  12-375,  11/21/13); 
transcript  from  FCC  Workshop  (7/10/2013); 
San  Jose  Mercury  News;  Securus ’ Motion  for 
Stay  (WC  Docket  No.  12-375,  9/17/2013) 
and  Petitioners'  Response;  National  Sheriffs' 
Association  Comment  (WC  Docket  No.  12- 
375,  October  2013);  Huffngton  Post;  www. 
icsolutions.com;  https://securustech.net;  www. 
gtl.net;  www.telmate.com;  http://qwest. 
centurylink.  com/corrections;  www.  thedeal. 
com;  www.prisonpolicy.org;  www.paytel. 
com;  www.castleharlan.com;  www.american- 
securities.  com;  www.prisonphonejustice.  org; 
www.phonejustice.  org;  www.  epsicare.  com; 
www.  bloomberg.  com;  www.  buzzfeed.  com; 
“Bureau  of  Prisons:  Improved  Evaluations  ayid 
Increased  Coordination  Could  Improve  Cell 
Phone  Detection , ” Government  Accountability 
Office,  GAO-11-893  (Sept.  2011) 
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CHART  D - ICS  Commissions 


State 

Company 

2009 

Commission  Payments 

2010  2011 

2012 

Percentage 

2012-2013 

AL 

Embarq  (CenturyLink)* 

$4,463,686.90 

$4,124,126.47 

$3,530,496.70 

$3,038,002.18 

see  note 

AK 

Securus 

84,125.08 

74,503.59 

83,393.95 

85,438.58 

7-32.1% 

AZ 

Securus 

3,723,046.36 

3,884,803.26 

4,120,894.06 

4,314,062.50 

53.70% 

AR 

GTL 

2,394,900.77 

2,475,527.50 

2,447,253.75 

2,010,223.57 

45.00% 

CA 

GTL 

13,000,000.00 

6,500,000.00 

NONE 

NONE 

NONE 

CO 

VAC  (GTL) 

3,017,759.33 

2,658,759.15 

2,656,328.07 

2,029,186.79 

49.00% 

CT 

Securus 

3,590,667.50 

3,797,824.40 

4,032,757.64 

4,212,201.86 

68.75% 

DE 

GTL 

1,310,401.78 

1,144,827.32 

1,195,151.36 

998,380.04 

30.00% 

FL 

T-NETIX  (Securus) 

5,383,690.20 

5,374,083.28 

5,205,803.74 

5,156,269.19 

35.00% 

GA 

GTL 

7,445,914.55 

7,695,712.76 

6,284,715.76 

5,316,672.82 

60.00% 

HI 

Hawaiian  Telcom 

106,013.36 

97,598.47 

103,493.08 

100,325.32 

? 

ID 

PCS  (GTL) 

1,248,804.57 

1,368,425.38 

1,495,963.54 

1,441,051.81 

see  note 

IL 

Securus 

10,392,626.00 

10,940,246.00 

12,649,898.00 

12,946,806.00 

76.00% 

IN 

PCS  (GTL) 

1,693,965.32 

1,547,481.77 

1,929,932.14 

1,696,977.76 

43.50% 

IA 

ICN/PCS  (GTL) 

1,231,000.00 

1,231,000.00 

750,000.00 

650,972.00 

see  note 

KS 

Embarq  (CenturyLink)* 

1,814,693.80 

1,876,165.29 

1,769,540.31 

1,839,450.64 

68.20% 

KY 

Securus 

3,333,168.18 

2,706,767.18 

2,880,166.42 

2,796,139.46 

54.00% 

LA 

Securus 

3,602,686.75 

3,303,407.37 

3,289,038.16 

3,044,009.33 

70.00% 

ME 

PCS  (GTL) 

234,329.79 

225,504.10 

171,379.45 

367,231.71 

60-100% 

MD 

GTL 

7 

? 

? 

? 

65-87% 

MA 

GTL 

1,972,546.06 

1,870,044.28 

1,706,889.43 

1,714,972.89 

15-30% 

MI 

PCS  (GTL) 

NONE 

NONE 

NONE 

NONE 

NONE 

MN 

GTL 

3,388,860.00 

3,470,898.00 

3,767,811.00 

3,690,953.00 

59.00% 

MS 

GTL 

2,788,922.59 

2,262,203.71 

1,945,008.21 

1,651,805.23 

60.50% 

MO 

Securus 

NONE 

NONE 

NONE 

NONE 

NONE 

MT 

Telmate 

252,121.02 

226,095.50 

227,834.67 

220,617.00 

25.00% 

NE 

PCS  (GTL) 

NONE 

NONE 

NONE 

NONE 

NONE 

NV 

CenturyLink  * 

3,033,941.22 

2,747,336.97 

2,736,802.16 

2,706,372.51 

54.20% 

NH 

ICSolutions 

252,000.00 

284,000.00 

300,000.00 

308,000.00 

see  note 

NJ 

GTL 

5,106,355.00 

3,734,512.00 

3,633,197.00 

3,877,997.00 

41.00% 

NM 

Securus 

NONE 

NONE 

NONE 

NONE 

NONE 

NY 

VAC  (GTL) 

NONE 

NONE 

NONE 

NONE 

NONE 

NC 

GTL 

7,578,956.67 

7,217,875.33 

7,464,539.07 

6,881,021.44 

58.00% 

ND 

Evercom  (Securus) 

126,245.62 

114,110.95 

107,516.94 

97,856.12 

40.00% 

OH 

GTL 

13,531,849.15 

17,236,087.91 

15,000,000.00 

15,000,000.00 

see  note 

OK 

VAC  (GTL) 

1,240,396.00 

1,218,429.88 

1,167,318.18 

1,017,657.90 

see  note 

OR 

Telmate 

3,000,000.00 

3,000,000.00 

3,000,000.00 

3,000,000.00 

see  note 

PA 

GTL 

7,174,942.65 

7,250,923.88 

7,361,264.77 

7,620,897.51 

44.40% 

RI 

GTL 

NONE 

NONE 

NONE 

NONE 

NONE 

SC 

GTL 

NONE 

NONE 

NONE 

NONE 

NONE 

SD 

VAC  (GTL) 

241,839.00 

154,767.00 

229,398.76 

520,332.05 

33-38% 

TN 

GTL 

2,991,100.00 

2,916,310.00 

2,635,599.00 

2,595,417.00 

50.10% 

TX 

Embarq  (CenturyLink)+ 

224,228.00 

4,276,006.00 

5,673,568.00 

6,760,593.15 

40.00% 

UT 

VAC  (GTL) 

798,429.40 

699,489.59 

745,155.88 

765,858.16 

55.00% 

VT 

PCS  (GTL) 

303,160.50 

467,295.94 

410,513.74 

482,292.11 

37.00% 

VA 

GTL 

4,524,329.69 

4,033,303.82 

4,104,977.98 

3,401,139.48 

35.00% 

WA 

VAC  (GTL) 

5,100,000.00 

5,100,000.00 

5,100,000.00 

5,100,000.00 

51.00% 

WV 

GTL 

903,735.30 

890,005.21 

919,726.80 

931,637.16 

46.00% 

WI 

Embarq  (CenturyLink)+ 

2,039,339.45 

2,052,346.15 

2,171,279.29 

2,344,085.34 

30.00% 

WY 

ICSolutions 

347,512.83 

475,976.21 

532,305.11 

604,859.00 

65.50% 

STATE  TOTALS: 

$134,992,290.39 

$132,724,781.62 

$125,536,912.12 

$123,337,765.61 

Avg.  47.79% 

Source:  Prison  Legal  News  research  2012/2013  (commission  amounts  are  for  calendar  or  fiscal  years,  depending  on  how  the  data  was  reported). 
* ICS  provided  by  CenturyLink,  prepaid  accounts  provided  by  ICSolutions 
+ ICS  provided  by  CenturyLink,  prepaid  accounts  provided  by  Securus 
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Consolidated  Footnotes  - Charts  A to  D 


1 Alaska  provides  free  local  calls,  plus  free  calls 
to  the  state’s  Public  Defender  Agency,  Office  of  Public 
Advocacy  and  Ombudsmans  Office.  First-minute  rates 
for  intrastate  calls  range  from  $.17  to  $.60,  with  subse- 
quent minutes  as  indicated  in  Chart  B. 

2 Illinois’ ICS  contract  changed  to  Securus  in  late 
2012;  the  charts  reflect  current  (2013)  rates.  The  state’s 
prior  contract  was  with  Consolidated  Communications 
Public  Services  (CCPS).  Illinois’ contract  with  Securus 
initially  had  a commission  rate  of  87.1%,  later  reduced 
to  76%;  the  commission  amounts  in  Chart  D are  pursu- 
ant to  the  state’s  prior  contract  with  CCPS,  which  had 
a commission  rate  of  56%. 

3 Iowa  only  allows  debit  calls,  with  a maximum 
charge  of  $9.00  for  interstate  calls  and  $7.40  for  intra- 
state calls.  The  Iowa  DOC’s  phone  service  is  provided 
through  the  Iowa  Communications  Network  (ICN),  a 
state  government  agency,  and  PCS/GTL.The  state  does 
not  receive  a commission  but  rather  retains  all  revenue 
in  excess  of  the  cost  of  providing  prison  phone  services, 
which  is  termed  “revenue”  or  “rebates.” 

4 Maryland’s  ICS  contract  changed  to  GTL  in 
early  2013;  the  charts  reflect  current  (2013)  rates.  The 
commission  rate  in  Chart  D (65-87%)  is  based  on  docu- 
ments provided  by  the  MD  DOC;  the  commission  for 
debit/prepaid  calls  is  65%  and  the  commission  for  col- 
lect calls  is  87%. The  MD  DOC’s  previous  ICS  contract 
with  Securus  had  a commission  rate  of  48-60%. 

5 In  North  Dakota,  the  rates  are  $.30  for  the 
first  minute  then  $.24/min.  thereafter  for  collect  and 
prepaid  interstate  and  intrastate  calls  (plus  the  connec- 
tion/per-call  charge). 

6 Phone  rates  were  obtained  from  the  BOP 
and  from  a 2011  report  by  the  General  Accountability 
Office:  “Bureau  of  Prisons:  Improved  Evaluations  and 
Increased  Coordination  Could  Improve  Cell  Phone 
Detection,”  GAO-11-893  (Sept.  2011). 

7 Rates  are  based  on  a 2011  email  from  the  Ha- 
waii Department  of  Public  Safety,  which  confirmed  on 
November  20, 2013  that  those  rates  are  still  in  effect. 

8 Under  New  Hampshire’s  ICS  contract,  the  first 
5 minutes  of  local  calls  (all  types)  do  not  incur  per- 
minute  charges,  though  the  connection/per-call  charge 
applies.  The  state  receives  flat  commission  payments 
on  a monthly  basis  ($27,000  per  month  beginning  in 
September  2012). 

9 The  Alabama  DOC  receives  a “per  diem”  com- 
mission; commission  payments  are  calculated  based 
on  a per  diem  rate  multiplied  by  the  average  prisoner 
population,  per  month.  Under  the  state’s  2012  contract 
with  CenturyLink,  the  per  diem  rate  is  $.572. 

10  California  phased  out  commissions  in  2011, 
but  the  California  Technology  Agency  receives  an 
$800,000  annual  fee  from  GTL,  plus  GTL  provides 
cell  phone  detection  technology  at  California  state 
prisons  at  no  cost. 


11  The  FY  2009  and  FY  2010  commission 
amounts  for  Delaware  include  combined  commission 
payments  for  ICS  and  public  payphone  services.  The 
state’s  ICS  contract  specifies  a declining  commission 
rate  of  50%  in  FY  2010  and  2011,40%  in  FY  2012  and 
30%  in  FY  2013. 

12  Idaho  receives  a commission  of  $2.25  per 
debit  call,  $2.00  per  prepaid  collect  call  and  $1.75  per 
collect  call.  Community  Work  Centers  have  a 20% 
commission. 

13  Kansas  receives  a minimum  guaranteed  annual 
commission  of  $2.36  million  plus  a “signing  bonus”  of 
$250,000  pursuant  to  its  2013  ICS  contract. The  com- 
mission amounts  are  from  the  state’s  prior  ICS  contract, 
which  had  a commission  of  41.3%. 

14  In  addition  to  the  commission  amounts, 
Kentucky  receives  an  $80,000  annual  technology  grant 
from  Securus. 

15  Under  a contract  with  PCS/GTL  that  expired 
in  early  2013,  Maine  received  a 60%  commission  on 
collect  and  prepaid  calls  plus  a 100%  commission  on 
debit  calls. The  Maine  DOC  currently  uses  an  in-house 
debit  calling  system  with  no  collect  calls. 

16  Montana  receives  minimum  monthly  com- 
mission payments  of  $23,000  or  25%  of  ICS  revenue, 
whichever  is  greater. 

17  Ohio  receives  a flat  annual  commission  of 
$15  million  under  a contract  that  began  in  2010.  The 
commission  amount  for  2009  reflects  11  monthly 
deposits  under  the  prior  contract,  while  2010  reflects 
14  monthly  deposits  under  both  the  prior  and  cur- 
rent contract. 

18  Oklahoma  receives  a flat  commission  of  $2.30 
per  call,  which  equates  to  a 76.6%  commission  based 
on  the  state’s  flat  ICS  rate  of  $3.00  per  call. 


In  April  2013,  the  Florida  Depart  - 
ment  of  Corrections  (FDOC)  issued  an 
invitation  for  companies  to  bid  on  the  de- 
partment’s coveted  prison  phone  contract. 

The  FDOC  evaluated  responses  to  the 
bid  invitation  and  conducted  negotiations  with 
three  companies:  Global  TeFLink  (GTL), 
Securus  Technologies,  Inc.,  which  currently 
holds  the  department’s  phone  contract,  and 
CenturyLink  - the  nation’s  three  largest  prison 
phone  service  providers.  The  FDOC  then  is- 
sued a request  for  best  and  final  offers  (BAFO), 
and  each  company  responded  by  June  18,2013. 
After  reviewing  the  final  bids,  the  FDOC 


19  Oregon  receives  a base  annual  commission 
of  $3  million,  paid  quarterly,  plus  “an  additional  com- 
mission ...  of  50%  of  quarterly  gross  revenue  on  all 
Contractor  provided  inmate  telephone  equipment 
and  of  quarterly  profits  on  all  Enhanced  Services  over 
$1.5  million.” 

20  South  Dakota  receives  a 38%  commission  on 
collect  and  prepaid  local  and  intraLATA  calls,  33%  on 
collect  and  prepaid  interLATA  and  interstate  calls,  and 
$1.00  commission  per  debit  call  (all  call  types). 

21  In  addition  to  ICS  commissions,  Utah  receives 
a quarterly  administrative  fee  in  “an  amount  equal  to  1% 
of  the  net  sales  ...  under  this  Contract  for  the  period.” 
Utah  DOC  halfway  houses  that  use  coin  payphones 
have  a 45%  commission  rate. 

22  In  addition  to  ICS  commissions,  GTL  pays 
Virginia  a minimum  $150,000  annual  fee  “towards 
DOC  technology  initiatives,”  and  such  fees  increase 
if  GTL  receives  annual  ICS  revenue  that  exceeds  $13 
million. 

23  Washington  receives  a 51%  commission  with  a 
minimum  annual  payment  of  $5.1  million.The  amounts 
in  Chart  D reflect  the  minimum  commissions  received 
by  the  state;  actual  amounts  may  be  higher. 

For  all  charts :\QS  rates  and  providers  may  have  changed 
since  this  data  was  compiled  by  Prison  Legal  News  in 
2012-2013.  Securus  rates  were  checked  with  the  on- 
line Securus  rate  calculator  (https://securustech.net/ 
call-rate-calculator);  CenturyLink  rates  were  checked 
on  the  company’s  website:  (http://qwest.centurylink. 
com/corrections).  Data  in  the  charts  was  obtained  from 
corrections  agencies  via  public  records  requests  or  their 
websites,  or  from  ICS  providers;  most  source  documents 
are  posted  on  www.prisonphonejustice.org. 


selected  CenturyLink  as  the  company  that 
demonstrated  the  best  value  and  service. 

CenturyLink  was  able  to  woo  the  FDOC 
by  offering  an  unusual  proposition  - increas- 
ing the  department s “commission”  kickback 
to  62.6%  of  gross  prison  phone  revenue  from 
the  current  rate  of  35%,  while  lowering  the 
cost  of  a 15-minute  call  by  approximately 
25%. The  62.6%  commission  would  be  in  ef- 
fect for  the  initial  contract  term  of  five  years, 
then  change  to  63.6%  for  the  first  two  one- 
year  renewals  and  increase  to  64.1%  for  the 
third,  fourth  and  fifth-year  renewals. 

CenturyLink  indicated  that  its  pro- 


Prison  Phone  Companies  Fight  for 
Lucrative  Florida  DOC  Contract 

by  David  Ganim 


December  2013 


24 


Prison  Legal  News 


posed  rates  did  not  include  a per-call 
surcharge,  which  would  allow  prisoners  to 
make  more  frequent  calls  at  lower  cost. 

Not  to  be  outdone,  Securus’  BAFO 
included  a 46%  commission  for  the  first  5 
years  and  then  75%  for  the  next  five  one-year 
renewals.  Further,  the  company  offered  a free 
medication  prescription  discount  plan  for 
FDOC  employees  and  prisoners  upon  their 
release.  GTL’s  BAFO  included  a 65%  commis- 
sion for  the  first  five  years  and  70%  for  the  next 
five  one-year  renewals,  plus  a 1 100,000  annual 
fee  for  a “technology  fund”  and  a cell  phone 
detection  system  at  no  additional  cost. 

All  three  companies  offered  to  provide 
blended  rates  of  under  $.10  per  minute  for 
all  categories  of  prison  phone  calls. 

The  FDOC  selected  CenturyLink  as  the 
winning  bidder  even  though  Global  TefLink’s 
initial  bid  was  reportedly  rated  higher.  GTL 
and  Securus  complained,  and  the  FDOC  de- 
cided to  rebid  the  contract.  CenturyLink  filed 
a protest  in  response,  resulting  in  a three-way 
battle  among  the  prison  phone  firms. 

The  Florida  Division  of  Administra- 
tive Flearings  dismissed  all  of  the  protests 
on  November  1,  2013,  finding  that  the 
companies  had  “failed  to  prove  that  the 


Department’s  rejection  of  all  replies  due  to 
unclear  criteria  for  [the  contract]  award  is 
illegal,  arbitrary,  dishonest,  or  fraudulent.” 

Consequently,  the  FDOC’s  phone 
contract  will  again  be  rebid,  which  will 
likely  result  in  another  contentious  round 
of  bidding  and  further  protests. 

Sources:  www.carrlawpa.com;  Florida  Di- 
vision of  Administrative  Hearings , Docket 
Nos.  13-003028BID,  13-003029BID,  13- 
003030BID,  13-003041 BID;  BAFOs  from 
CenturyLink , Securus  and  GTL 
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WELCOME  TO  THE  LAST  ISSUE  OF  PLN 
for  2013.  As  the  year  closes  we  can 
look  back  and  see  we  have  accomplished  a 
great  deal,  including  expanding  the  maga- 
zine to  64  pages,  successfully  urging  the 
FCC  to  cap  the  cost  of  interstate  prison 
phone  calls,  and  prevailing  in  censorship 
and  public  records  lawsuits.  We  also  moved 
our  office  to  Florida  from  Vermont  and  will 
soon  be  reopening  a PLN  office  in  Seattle, 
Washington. 

All  of  this  does  not  happen  on  its  own;  it 
depends  on  help  and  support  from  our  read- 
ers and  supporters  like  you.  If  you  can  afford 
to  make  a donation  to  PLN  or  the  Human 
Rights  Defense  Center,  PLN’s  parent  non- 
profit organization,  please  do  so.  Your  support 
will  help  us  advocate  on  behalf  of  prisoners, 
work  to  reform  the  criminal  justice  system, 
litigate  to  protect  basic  First  Amendment 
rights  and  much  more.  What  goes  around, 
comes  around.  For  those  interested  in  the  full 
depth  and  breadth  of  what  PLN  and  HRDC 
do,  please  review  our  annual  reports  at:  www. 
prisonlegalnews.org/ annualreports.aspx.  If 
you  don’t  have  access  to  the  Internet,  send  us 
8 new  first-class  stamps  and  request  our  2012 
annual  report,  and  we’ll  mail  you  a copy. 

This  month’s  cover  story  on  the  current 
state  of  the  prison  phone  industry  is  the 
result  of  years  of  ongoing  research  into  the 
rates  charged  by  prisons  and  jails  around  the 
country  and  the  commission  kickbacks  paid 
by  prison  phone  companies.  This  data  was 


From  the  Editor 

by  Paul  Wright 

critical  in  getting  the  FCC  to  cap  interstate 
prison  phone  rates  and,  most  importantly, 
PLN/HRDC  is  the  only  one  that  has  it.  No 
one  else  had  ever  bothered  to  get  the  actual 
state-by-state  prison  phone  rates,  in  part 
because  it  is  very  time  consuming. 

We  have  one  full-time  staff  person, 
David  Ganim,  who  tracks  down  prison 
phone  contracts  and  rate  and  commission 
data,  and  makes  them  publicly  available 
on  our  prison  phone  justice  website:  www. 
prisonphonejustice.org.  When  we  ask 
people  to  help  support  the  Prison  Phone 
Justice  Campaign,  this  is  the  research  they 
are  supporting  - research  that  no  one  else  is 
doing,  and  around  which  the  Campaign  re- 
volves. In  its  order  capping  interstate  prison 
phone  rates,  the  FCC  repeatedly  referred 
to  the  data  supplied  by  HRDC,  which  was 
instrumental  in  demonstrating  the  need  for 
reform  of  the  prison  phone  industry. 

While  the  FCC’s  recent  order  is  a 
significant  victory,  we  have  a long  way  to  go 
in  the  campaign  to  end  exorbitant  prison 
phone  rates  and  stop  the  price  gouging  and 
exploitation  of  prisoners  and  their  families  by 
telecom  companies  and  corrections  officials. 
The  key  to  the  campaign  has  been  having 
the  actual  data  that  shows  the  levels  of  greed 
with  which  these  corporate  and  government 
predators  operate.  If  you  think  stopping  the 
exploitation  of  those  who  accept  phone  calls 
from  prisoners  - mostly  their  family  mem- 
bers - is  a worthy  goal,  then  please  make  a 
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donation  to  PLN/HRDC.  Many  thanks 
to  David  Ganim  and  former  PLN  phone 
justice  coordinator  Mel  Motel  for  gathering 
the  data  presented  in  this  issue’s  cover  story, 
and  to  John  Dannenberg  and  PLN  manag- 
ing editor  Alex  Friedmann  for  organizing  it 
in  an  intelligible  format. 

Our  goals  for  2014  include  launch- 
ing the  Washington  Prison  Phone  Justice 
Campaign  in  order  to  eliminate  prison 
phone  commission  kickbacks  and  lower 
prison  and  jail  phone  rates  in  Washington 
State.  This  is  our  first  statewide  campaign  to 
address  the  high  cost  of  prison  phone  calls 
and  end  government-sanctioned  prison 
phone  monopolies. 

Additionally,  PLN  will  keep  bringing 
our  readers  hard-hitting  reporting  that  cov- 
ers all  aspects  of  the  criminal  justice  system. 
We’ll  continue  to  advocate  nationally  for 
saner  criminal  justice  policies  and  practices 
that  respect  prisoners’  rights.  We  will  also 
continue  to  challenge  unconstitutional 
prison  and  jail  policies  that  ban  books  and 
magazines,  and  are  preparing  to  relaunch 
our  websites  with  even  more  content  and 
better  search  functionality. 

Your  contributions  and  financial  support 
make  all  of  this  possible.  Even  if  you  can’t  af- 
ford to  donate,  please  encourage  your  friends 
and  family  members  to  do  so  on  your  behalf, 
or  to  purchase  a PLN  subscription  or  some  of 
the  books  we  distribute.  Every  little  bit  helps 
and  no  donation  is  too  small  or  too  big. 

Enjoy  the  holidays,  and  best  wishes  for 
a new  and  better  year  to  all  of  our  readers 
and  supporters  from  everyone  at  PLN/ 
HRDC.  H 


We've  moved! 

Prison  Legal  News  and  the 
Human  Rights  Defense 
Center  have  a new  mailing 
address: 

P.O.Box  11 51 
Lake  Worth,  FL  33460 

Our  new  phone  number  is 

(561)360-2523. 
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PLN  FUNDRAISER  2013 


Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center ! 


|T|  HUMAN  RIGHTS 
DEFENSE  CENTER 

Dedicated  to  Protecting  Human  Rights 


Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center,  cannot  fund  its  operations 
through  subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  like  you! 


PLN  conducts  one  fundraiser  a year;  we  don’t  bombard  our  readers  with  donation  requests,  only  ask  that  if 
you  are  able  to  contribute  something  to  our  important  work,  please  do  so.  Every  dollar  counts  and  is  greatly 
appreciated  and  will  be  put  to  good  use.  No  donation  is  too  small,  even  books  of  stamps! 


Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

•HRDC,  a co-founder  and  coordinator  of  the  Campaign  for  Prison  Phone  Justice,  was  instrumental  in 
urging  the  Federal  Communications  Commission  to  reduce  the  cost  of  prison  phone  calls,  which  the 
FCC  did  on  August  9, 2013  when  it  capped  interstate  prison  phone  rates  nationwide! 

•PLN/HRDC  received  the  First  Amendment  Award  from  the  Society  of  Professional  Journalists  on 
August  26, 2013  - a prestigious  honor! 

•PLN  obtained  the  first-ever  ruling  on  the  merits  striking  down  a jail  policy  that  restricted  prisoners 
from  receiving  any  mail  other  than  postcards,  in  PLN  v.  Columbia  County,  Oregon. 

•PLN  filed  censorship  suits  against  the  Nevada  DOC  and  jails  in  Comal  and  Upshur  Counties  in 
Texas;  Virginia  Beach,  Virginia;  and  Kenosha,  Wisconsin.  We  have  other  censorship  and  public 
records  suits  pending  nationwide,  including  against  Corrections  Corporation  of  America. 


With  your  help  we  can  do  more!  Please  send  your  donation  to: 

Prison  Legal  News,  P.O.  Box  1151,  Lake  Worth,  FL  33460 

Or  call  PLN’s  office  at  561-360-2523  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donations”  link. 


PLN  Support  Gifts 

Gift  option  I 

As  a token  of  our  gratitude  for  your  sup- 
port, we  are  providing  the  PLN  card  when 
making  a donation  of  $50.  The  card  is  hand 
embroidered  by  women 
prisoners  in  Bolivia  who 
are  paid  a fair  wage  for  the 
cards  to  help  support  their 
families. 

Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  tote  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Carry  books 
and  grocer- 
ies stylishly 
and  help 
end  the  war 
on  drugs! 


Gift  option  3 


To  show  our  appreciation  for  your  support,  we  are  providing  the  following  selection  of  books 
for  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $100  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  i.e..  donate 
$500  and  you  get  five  books!  $ 1 ,000  and  you  get  everything 
on  the  page!  Please  circle  the  books  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support,  we  are 
cally  acclaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Amercia,  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 
or  more. 


providing  the  entire  PLN  anthology  of  criti- 
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Habeas  Hints: 

Staring  Down  the  Two-Headed  Monster:  Richter-Pinholster 

by  Kent  Russell 


This  column  provides  “habeas  hints"  to  prisoners 
who  are  considering  or  handling  habeas  corpus 
petitions  as  their  own  attorneys  (“in  pro  per"). 
The focus  of the  column  is  on  the  Antiterrorism 
and  Effective  Death  Penalty  Act  (AEDPA), 
the  federal  habeas  corpus  law  which  now  gov- 
erns habeas  corpus  practice  in  courts  throughout 
the  United  States. 

Part  Two  of  Two 

Harrington  v.  Richter ; 

131  S.Ct.  770(2011) 

Cullen  v.  Pinholster, 

131  S.Ct.  1388  (2011) 

In  Richter,  the  U.S.  Supreme  Court 
(SCOTUS)  made  ineffective  assistance  of 
counsel  (IAC)  claims  - heretofore  the  staple 
of  habeas  corpus  litigation  - even  harder  to 
win  on  federal  habeas  corpus  than  they  were 
before;  and  in  Pinholster  the  Court  all  but 
eliminated  federal  evidentiary  hearings  as 
an  aid  to  satisfying  AEDPA’s  requirement 
that  a state  court’s  denial  of  habeas  relief  be 
shown  to  be  “unreasonable.”  The  decisions 
in  Richter  and  Pinholster  represent  a two- 
headed  monster  that  habeas  petitioners  will 
frequently  face  and  have  to  stare  down. 

In  this  two-part  column,!  discuss  these 
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two  important  cases  and  suggest  some 
Habeas  Hints  for  how  to  make  the  best  of 
them.  In  Part  One  we  focused  on  Richter. 
[See:  PEN,  Nov.  2013,  p.12].  Here,  in  Part 
Two,  we  will  zero  in  on  Pinholster. 

Pinholster  concerned  a defendant 
charged  with  capital  murder  in  Califor- 
nia after  he  solicited  friends  to  rob  local 
drug  dealers  and,  when  the  dealers  tried 
to  prevent  the  robbers’  escape,  beat  and 
stabbed  them  to  death.  After  his  arrest, 
Pinholster  threatened  to  kill  a cooperat- 
ing witness  unless  he  kept  quiet.  At  the 
guilt  phase  of  the  trial  Pinholster  stupidly 
testified  in  his  own  defense  - boasting  that 
he  had  committed  hundreds  of  robberies 
while  insisting  that  he  always  used  a gun, 
even  though  he  had  a history  of  having 
kidnapped  a person  while  using  a knife. 
The  jury  found  him  guilty  of  two  counts  of 
first-degree  murder,  triggering  the  penalty 
phase  of  the  trial. 

Shortly  before  the  penalty  phase 
started,  the  defense  moved  to  exclude  any 
aggravating  evidence  on  the  ground  that  the 
prosecution  had  not  provided  notice  to  use 
such  evidence  as  required  under  California 
law.  The  motion  was  denied  on  the  basis 
that  Pinholster  had  represented  himself  at 
a previous  stage  of  the  case,  during  which 
the  required  notice  had  been  given.  Defense 
counsel  then  stated  that,  having  banked  on 
the  court’s  grant  of  the  motion  to  exclude, 
he  was  not  prepared  to  offer  any  mitigat- 
ing evidence.  The  court  inquired  whether  a 
continuance  might  be  helpful  but  counsel 
declined,  saying  that  because  he  couldn’t 


think  of  any  mitigation  witness  other  than 
Pinholster’s  mother,  having  more  time 
wouldn’t  matter. 

Accordingly,  although  the  prosecu- 
tion produced  eight  penalty  witnesses  who 
testified  about  Pinholster’s  multiple  acts  of 
brutal  violence,  brazen  assaults  on  police 
officers,  involvement  with  criminal  gangs 
and  prison  disciplinary  violations,  the  de- 
fense called  only  Pinholster’s  mother,  who 
testified  that  her  son  suffered  a troubled 
childhood  even  though  his  siblings  turned 
out  fine.  After  2Vi  days  of  deliberations,  the 
jury  voted  for  the  death  penalty. 

On  state  habeas  corpus  before  the 
California  Supreme  Court,  habeas  coun- 
sel argued  that  Pinholster’s  trial  counsel 
had  been  ineffective  at  the  sentencing 
phase.  This  IAC  claim  was  bolstered  by 
a spate  of  mitigation  evidence,  including 
declarations  showing  that  the  upbringing 
of  the  entire  Pinholster  family  was  abys- 
mal, and  that  Pinholster  himself  suffered 
from  bipolar  disease  and  seizure  disorders. 
Nevertheless,  the  California  Supreme 
Court  summarily  denied  habeas  relief  on 
the  merits.  Counsel  then  presented  the 
IAC  claim  on  federal  habeas  corpus;  the 
district  court  held  an  evidentiary  hearing 
and  subsequently  granted  the  petition. 
The  Ninth  Circuit  affirmed,  holding 
that,  both  on  the  basis  of  the  evidence 
admitted  at  the  federal  hearing  as  well  as 
on  the  state  record  alone,  the  California 
Supreme  Court’s  denial  amounted  to  an 
unreasonable  application  of  the  Strickland 
standard. 
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The  U.S.  Supreme  Court  granted  cer- 
tiorari and,  in  a 6-3  decision,  reversed. 

In  a blockbuster  ruling  that  will  ap- 
ply to  most  prisoners  seeking  relief  on 
federal  habeas  corpus,  SCOTUS  ruled 
that  evidence  introduced  in  federal  court 
for  the  first  time  has  “wo  bearing  on  AE- 
DPA’s  requirement  that  a federal  habeas 
petitioner  demonstrate  that  a state  court’s 
denial  of  relief  was  an  unreasonable  ap- 
plication of  Supreme  Court  law.  Hence, 
because  there  is  no  point  in  a federal  court 
taking  new  evidence  that  it  can’t  consider, 
federal  courts  entertaining  habeas  petitions 
under  AEDPA  as  to  claims  that  have  been 
adjudicated  on  the  merits  in  state  court 
(i.e.,  virtually  all  of  them,  since  no  habeas 
claim  can  be  filed  in  federal  court  that  has 
not  been  exhausted  by  being  denied  on  the 
merits  in  state  court)  will  now  have  to  do 
so  without  granting  evidentiary  hearings  — 
even  as  to  petitioners  who  were  diligent 
but  unsuccessful  in  seeking  an  evidentiary 
hearing  at  the  state  level. 

The  remainder  of  the  SCOTUS  ma- 
jority opinion  in  Pinholster  was  devoted  to 
denying  Pinholster’s  IAC  claim  by  applying 
the  reasoning  of  Richter  to  the  state  court 
evidence  which  remained  after  the  evidence 
that  had  come  in  at  the  federal  evidentiary 
hearing  was  excluded  from  consideration. 
First,  even  though  defense  counsel  had  no 
back-up  plan  for  the  penalty  phase  of  the 
trial  other  than  to  rely  entirely  on  testimony 
from  Pinholster’s  mother,  SCOTUS  found 
that  “the  state  court  record  supports  the  idea 
that  Pinholster’s  counsel  acted  strategically 
to  get  the  prosecution’s  aggravation  wit- 


nesses excluded  for  lack  of  notice,  and  if 
that  failed,  to  put  on  Pinholster’s  mother.” 
The  majority  also  found  lack  of  prejudice, 
because  Pinholster  was  an  utterly  “unsym- 
pathetic” client,  and  because  putting  on 
psychiatric  evidence  of  his  mental  problems 
“would  have  opened  the  door  to  rebuttal 
by  a state  expert.”  Thus,  despite  a vigorous 
dissent  by  three  justices  who  made  a strong 
argument  for  both  deficient  performance 
and  prejudice,  SCOTUS  reversed  the 
Ninth  Circuit  and  reinstated  Pinholster’s 
death  sentence. 

Habeas  Hints 

• Although  this  was  touched  on  in 
Part  One  of  this  column,  it  bears  repeating 
that,  although  both  Richter  and  Pinholster 
concluded  that  the  petitioner  could  not 
show  the  state  court  had  unreasonably 
applied  Supreme  Court  law,  neither  case 
considered  whether  the  state  fact-finding 
procedures  which  led  up  to  the  state  court’s 
summary  denial  of  habeas  relief  may  have 
been  so  deficient  that  they  “resulted  in  a 
decision  that  was  based  on  an  unreason- 
able determination  of  the  facts  in  light  of 
the  evidence  presented  in  the  State  court 
proceeding.”  (See  28  U.S.C.  § 2254(d)(2), 
presenting  this  as  an  alternative  basis  for 
federal  habeas  corpus  relief  under  AE- 
DPA). Challenges  to  the  facts  under  (d)(2) 
can  take  two  forms:  1)  A petitioner  may 
challenge  the  substance  of  the  state  court 
findings  and  attempt  to  show  that  those 
findings  were  not  supported  by  substantial 
evidence  in  the  state  court  record;  or  2) 
He  or  she  can  challenge  the  fact-finding 


process  itself  on  the  ground  that  it  was 
deficient  in  some  material  way.  (See,  e.g., 
Hibbler  v.  Benedetti,  693  F.3d  1140, 1146 
(9th  Cir.  2012)) . Challenging  the  substance 
of  the  state  court’s  factual  findings  is 
fairly  straight-forward  - for  example,  in 
IAC  cases  you  present  the  facts  showing 
deficient  performance  and  prejudice  and 
argue  that  there  is  no  substantial  evidence 
in  the  state  record  to  show  otherwise  - but 
doing  so  requires  the  petitioner  to  negate 
every  fact  or  inference  that  could  have 
possibly  supported  the  denial. 

• An  alternative  when  challenging 
the  substance  of  the  state  court’s  factual 
findings  is  to  argue  that  the  state’s  fact- 
finding process  was  defective  because  the 
petitioner  never  had  a fair  chance  in  state 
court  to  have  the  relevant  habeas  facts 
heard  and  determined.  For  example,  the 
state  court’s  fact-finding  procedures  have 
been  found  to  be  faulty  under  (d)(2)  of 
AEDPA  when  the  state  failed  to  accept  as 
true  factual  allegations  in  the  petition  that 
were  neither  incredible  on  their  face  nor 
clearly  refuted  by  the  record;  or  failed  to 
hold  a hearing  where  those  facts,  accepted 
as  true,  satisfied  the  basic  requirements  for 
relief  (i.e.,  stated  a “prima  facie  case”)  as 
to  a specific  habeas  claim.  (See,  e.g.,  Nunes 
v.  Mueller,  350  F.3d  1045,  1054  (9th  Cir. 
2003)  [where  petitioner  makes  out  a prima 
facie  case  under  Strickland , state  court’s 
summary  denial  of  IAC  claim  without 
an  evidentiary  hearing  amounts  to  an 
unreasonable  determination  of  the  facts]; 
see  also  Hurles  v.  Ryan,  706  F.3d  1021, 
1038-40  (9th  Cir.  2013)  [state’s  purported 
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Habeas  Hints  (cont.) 


determination  of  the  facts  without  a fair 
opportunity  for  petitioner  to  present  evi- 
dence violates  AEDPA]). 

• Pinholster  acknowledged  that  the 
“state  court  record”  includes  everything  that 
was  presented  to  the  state  courts,  whether 
or  not  cited  to  the  state’s  highest  court  on 
state  habeas.  Therefore,  Pinholster  won’t  be 
an  obstacle  if  a federal  habeas  claim  depends 
wholly  on  transcripts  or  evidence  contained 
somewhere  in  the  record  of  the  trial,  the 
direct  appeal  or  on  state  habeas. 

• Pinholster* 's  ban  on  federal  evidentiary 
hearings  applies  only  at  the  stage  where  the 
federal  court  is  determining  whether  the 
state  court’s  denial  of  habeas  corpus  is  “un- 
reasonable” under  AEDPA.  Granted,  that’s 
90%  of  the  battle  on  federal  habeas,  but  if 
you  get  to  the  point  where  the  AG  takes  the 
position  that  habeas  corpus  relief  is  barred 
because  you  did  not  demonstrate  that  a 
state  court’s  violation  of  AEDPA  was  not 
only  unreasonable  but  also  prejudicial  (see 
Brecht  v.Abrahamson, 5 07  U.S.  619  (1993)), 
then  argue  that  an  evidentiary  hearing  on 


the  latter  issue  is  appropriate  and  necessary, 
notwithstanding  Pinholster. 

• SCOTUS  has  not  yet  addressed 
whether  AEDPA’s  limits  on  federal  re- 
view of  state  decisions  and  federal  fact 
development,  combined  with  practically 
non-existent  fact  development  procedures 
on  state  habeas,  amounts  to  an  uncon- 
stitutional “suspension  of  the  writ”  (see 
Boumedine  v.  Bush , 553  U.S.  723  (2008) 
[a  constitutionally  adequate  habeas  cor- 
pus proceeding  must  at  least  include  a 
meaningful  opportunity  to  satisfy  the 
requirements  of  AEDPA]);  or  whether  it 
denies  the  petitioner  due  process  (see,  e.g., 
District  Attorney's  Office  v.  Osborne  ,5 57  U.S. 
52  (2009)  [due  process  affords  a habeas 
corpus  petitioner  the  right  to  a fair  oppor- 
tunity in  state  court  to  discover  and  present 
potentially  exculpatory  evidence  that  was 
not  contained  in  the  record  on  direct  ap- 
peal]). In  the  pre- Pinholster  world,  these 
arguments  failed  because,  although  it  was 
fairly  apparent  that  state  courts  were  rarely 
if  ever  providing  discovery  or  evidentiary 
hearings  to  state  habeas  petitioners  seek- 
ing to  develop  evidence  beyond  that  which 
was  presented  at  trial,  U.  S.  District  Courts 
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could  fill  the  constitutional  gap  by  allow- 
ing for  new  evidence  to  be  developed  at 
the  federal  level.  But  now  that  Pinholster 
pretty  much  prohibits  the  consideration 
of  any  new  evidence  on  federal  habeas 
corpus,  the  federal  safety  valve  has  been 
shut  ofF  - thereby  paving  the  way  for  a 
reincarnation  of  these  arguments  in  the 
wake  of  Pinholster. 

• While  there  is  not  just  one  way  to 
skin  this  cat,  consider  the  following  strategy 
when  pursuing  a habeas  claim  that  depends 
on  factual  development  at  the  state  level 
in  states  which  (like  California)  prohibit 
discovery  to  non-capital  habeas  petitioners. 
1)  On  state  habeas,  make  specific  discovery 
demands  relevant  to  the  claims  in  your 
state  habeas  petition  (e.g.,  requests  for 
production  of  documents,  interrogatories, 
subpoenas  for  witnesses  who  otherwise 
won’t  testify  voluntarily,  etc.). These  discov- 
ery requests  will  probably  be  ignored,  but 
making  them  and  having  them  ignored  or 
denied  highlights  the  fundamental  unfair- 
ness in  the  state’s  fact-finding  procedure 
and  blocks  the  AG  from  later  arguing  in 
federal  court  that  you  did  not  exhaust  your 
discovery  demands.  2)  When  you  get  to 
federal  court,  move  for  discovery  under 
Habeas  Rule  6 before  the  court  decides 
whether  the  state  court’s  denial  of  habeas 
relief  was  unreasonable  under  AEDPA.  3) 
If  the  district  court  denies  discovery,  make 
one  or  both  of  the  arguments  set  forth 
above  in  your  traverse.  Or,  if  the  district 
court  allows  discovery  and  new  evidence  is 
thereby  obtained,  a)  request  that  the  federal 
proceedings  be  stayed  while  you  return  to 
state  court  and  present  the  new  evidence 
there;  b)  after  the  state  court  denies  relief 
on  the  basis  of  the  new  evidence  (thereby 
accomplishing  exhaustion),  return  to  federal 
court,  incorporate  the  new  evidence  into 
the  federal  habeas  claim(s)  that  had  been 
stayed,  and  then  ask  the  district  court  to  find 
that  the  state  courts’  denial  of  habeas  relief 
violated  AEDPA. 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains  state 
and  federal  habeas  corpus  under  AEDPA. 
For  the  cost  of  the  latest  edition,  check  Kent's 
website  — www.  russellhabeas.  com  - which  also 
contains  an  optional  order  form.  Or  contact 
Kent  directly  at  3169  Washington  Street, 
San  Francisco,  CA  94115  (415)  563-8640, 
e-mail:  kentrussell@sbcglobal.  net. 
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BOP  Compromises  on  Plan  to  Transfer  Prisoners  from  FCI  Danbury 


IN  AN  UNEXPECTED  TURNABOUT,  THE 

Bureau  of  Prisons  (BOP)  has  modified  its 
July  2013  decision  to  transfer  all  prisoners 
from  the  only  federal  women’s  facility  in 
the  northeast,  located  in  Danbury,  Con- 
necticut. The  BOP  had  planned  to  ship 
1,120  prisoners  held  at  FCI  Danbury  to  a 
recently-opened  1,800-bed  facility  in  Al- 
iceville,  Alabama  - over  1,000  miles  away. 
The  $250  million  Aliceville  prison  had 
been  championed  by  U.S.  Senator  Richard 
Shelby  of  Alabama. 

However,  almost  a dozen  other  U.S. 
Senators  - as  well  as  prisoners’  rights 
organizations  and  advocates,  federal  dis- 
trict court  judges  and  prisoners’  families 
- unleashed  a firestorm  of  criticism  over 
the  proposed  move,  which  threatened  to 
exile  prisoners  at  Danbury  far  from  their 
families  in  the  northeast.  This  was  despite 
the  BOP  announcing  as  early  as  1997  that 
it  was  committed  to  meeting  the  “different 
physical,  social,  and  psychological  needs”  of 
women  prisoners. 

The  BOP  attempted  to  justify  the 
wholesale  transfer  of  women  from  FCI 
Danbury  by  claiming  the  move  would 
“relieve  overcrowding”  in  men’s  prisons,  as 
BOP  officials  intended  to  convert  Dan- 
bury into  a facility  for  male  prisoners.  The 
minimum-security  satellite  camp  at  FCI 
Danbury  would  continue  to  house  around 
200  women. 

While  there  are  25  federal  facilities 
for  male  prisoners  in  the  northeast,  only 
Danbury  holds  women  prisoners  in  that 
region.  The  low-security  facility  has  housed 
such  notable  prisoners  as  “Queen  of  Mean” 
real  estate  tycoon  Leona  Helmsley,  singer 
Lauryn  Hill  and  Piper  Kerman,  author  of 
the  book  (now  a hit  TV  series)  “Orange  is 
the  New  Black.” 

The  BOP  pays  lip  service  to  “main- 
taining ties”  between  prisoners  and  their 
families;  however,  the  agency’s  plan  to 
transfer  hundreds  of  women  more  than 
1,000  miles  to  a remote  prison  in  rural 
Alabama  indicated  that  maintaining  family 
ties  was  low  on  the  BOP’s  priority  list. 

U.S.  Senators  Kirsten  Gillibrand  of 
New  York  and  Chris  Murphy  of  Connecti- 
cut voiced  their  opposition  to  the  BOP’s 
decision  to  relocate  prisoners  from  FCI 
Danbury  and  convert  the  facility  to  a men’s 


by  Derek  Gilna 

prison,  as  did  online  magazine  Slate  con- 
tributor Judith  Resnick,  who  slammed  the 
BOP  in  the  strongest  possible  language. 

“Being  moved  far  from  home  limits 
the  opportunities  of  women  being  moved 
out  of  Danbury;  it  hurts  them  in  prison  and 
once  they  get  out,”  Resnick  wrote.  “Instead 
of  taking  a route  consistent  with  its  poli- 
cies, and  newly  announced  commitments 
to  parenting  by  prisoners,  the  government 
is  sending  hundreds  of  prisoners  on  a long 
hard  trip  to  Aliceville.” 

“These  women  clearly  did  something 
wrong  in  order  to  get  to  federal  prison  but 
their  kids  didn’t,”  Senator  Murphy  noted. 
“The  best  way  to  bring  any  inmate  back  into 
society  is  to  make  sure  that  while  they  are 
incarcerated  they  keep  their  connections 
with  their  families.” 

Gillibrand  and  Murphy  recruited  fel- 
low U.S.  Senators  Charles  Schumer  ofNew 
York,  Richard  Blumenthal  of  Connecticut, 
Patrick  Leahy  and  Bernie  Sanders  of  Ver- 
mont, Jeanne  Shaheen  ofNew  Hampshire, 
Robert  P.  Casey  of  Pennsylvania,  Angus 
King  of  Maine,  and  Elizabeth  Warren  and 
Ed  Markey  of  Massachusetts,  who  signed 
a joint  letter  in  August  2013  that  criticized 
the  BOP’s  plan  to  transfer  prisoners  from 
FCI  Danbury. 

“This  transfer  would  dramatically 
disrupt  the  lives  of  these  female  inmates, 
many  of  whom  are  from  the  Northeast,  and 
place  them  out  of  reach  of  their  families 
and  loved  ones,”  the  letter  stated.  “Given 
BOP’s  commitment  to  maintaining  fam- 
ily contact,  the  goal  should  be  to  have  as 
many  inmates  as  close  as  possible  to  their 
homes.  The  Federal  Corrections  Institute 
at  Danbury  is  uniquely  well-situated  to 
do  just  that.” 

The  National  Association  of  Women 
Judges  also  weighed  in,  meeting  with  BOP 
Director  Charles  E.  Samuels,  Jr.  and  with 
Deputy  Attorney  General  James  Cole  to 
express  concerns  about  removing  women 
prisoners  from  Danbury.  Further,  the  BOP’s 
plan  was  opposed  by  National  CURE,  Fed- 
CURE  and  the  New  York-based  Osborne 
Association. 

Additionally,  a dozen  federal  judges 
in  northeast  districts  sent  a joint  letter  to 
Attorney  General  Eric  Holder  in  October 
2013,  stating,  “If  the  planned  mission 


change  for  Danbury  goes  forward,  our  abil- 
ity to  recommend  incarceration  near  family 
members  and  children  for  male  inmates  will 
continue,  but  we  will  have  no  ability  to  do 
the  same  for  female  inmates.” 

The  BOP  temporarily  suspended  its 
plan  to  transfer  prisoners  from  Danbury 
due  to  the  strong  opposition,  which  was 
followed  by  delays  caused  by  the  federal 
government  shutdown  in  October  2013, 
but  BOP  Director  Samuels  indicated  the 
agency  intended  to  proceed  with  relocat- 
ing women  prisoners  to  FCI  Aliceville. 
He  noted  that  some  of  the  prisoners  from 
Danbury  would  be  housed  closer  to  their 
families  as  a result  of  the  move. 

Senator  Blumenthal,  who  called  the 
BOP’s  plan  “profoundly  shortsighted  and 
misguided,” stated  on  October  6,2013  that 
he  intended  to  meet  with  Attorney  General 
Holder  in  an  effort  to  reverse  the  BOP’s 
decision.  “As  a former  federal  prosecutor,  I 
believe  this  very  unwise  and  unfair  policy  is 
completely  antithetical  to  the  goals  of  wise 
criminal  justice,”  he  said. 

Ultimately,  the  wide-ranging  criticism 
of  the  BOP’s  plan  to  transfer  prisoners 
from  FCI  Danbury  to  Aliceville  resulted 
in  a compromise. 

In  November  2013,  the  BOP  an- 
nounced it  would  spend  $8-10  million  to 
expand  the  satellite  camp  at  Danbury  to 
house  around  400  women  prisoners  whose 
families  are  in  the  northeast.  The  conver- 
sion of  FCI  Danbury  to  a men’s  prison  will 
continue,  however,  and  hundreds  of  women 
prisoners  will  be  shipped  from  Danbury 
to  Aliceville  - mainly  non-citizens  and 
prisoners  who  do  not  have  family  in  the 
northeast. 

The  first  mass  transfers  to  FCI  Al- 
iceville began  on  November  13, 2013,  and 
the  facility  is  expected  to  reach  full  capac- 
ity in  early  2014.  Interestingly,  Aliceville 
was  previously  a prison  town  - it  hosted  a 
prisoner-of-war  camp  that  held  up  to  6,000 
mostly-German  and  Italian  POWs  from 
1943  to  1945. 

Sources:  Reentry  Central \ Connecticut  Law 
Journal,  Associated  Press,  Hartford  Courant, 
www.  newsday.  com,  www.  newstimes.  com, 
www.  montgomeryadvrtiser.  com,  www.  slate, 
com,  www.forbes.com 
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Telemedicine  Behind  Bars 


The  National  Commission  on  Cor- 
rectional  Health  Care  (NCCHC), 
which  provides  accreditation  for  medical 
services  in  prisons,  jails  and  other  correc- 
tional facilities,  held  its  national  conference 
in  Nashville,  Tennessee  from  October  28 
to  30,2013. 

PLN  managing  editor  Alex  Friedmann 
attended  the  conference  and  sat  in  on  sev- 
eral presentations  that  addressed  the  issue 
of  telemedicine  in  the  correctional  setting. 
Telemedicine  involves  medical  consulta- 
tions over  a remote  connection,  typically 
with  a patient  speaking  with  a physician 
or  other  medical  practitioner  on  a video 
screen. 

The  first  NCCHC  conference  ses- 
sion on  telemedicine  was  conducted  by 
Lawrence  Mendel,  a physician  and  act- 
ing medical  director  at  the  Leavenworth 
Detention  Center,  a facility  operated  by 
Corrections  Corporation  of  America. 

According  to  Mendel,  the  first  prison 
telemedicine  program  began  in  1978  at  the 
South  Florida  Reception  Center  in  con- 
junction with  Jackson  Memorial  Hospital. 
The  use  of  telemedicine  expanded  during 
the  1990s  and  it  is  now  used  in  a variety  of 
settings  to  provide  long-distance  medical 
evaluations  and  diagnoses. 

One  advantage  of  telemedicine  in 
prisons  and  jails,  according  to  Dr.  Mendel, 
is  the  ability  to  provide  specialty  medical 
services  at  facilities  located  in  rural  areas 
where  specialists  may  not  be  available  lo- 
cally. Additionally,  telemedicine  can  result 
in  a reduction  in  scheduling  delays  since 
medical  practitioners  don’t  have  to  travel  to 
distant  facilities  to  see  prisoner-patients. 

And,  of  course,  telemedicine  can  cut 
costs  - particularly  staff-related  expenses 
(including  overtime)  incurred  when  prison- 
ers are  transported  to  medical  appointments. 
Further,  it  can  provide  an  alternative  to  local 


providers  who  order  expensive  tests  and 
treatment  for  prisoners.  Telemedicine  thus 
“has  the  potential  to  become  cost  effective 
with  relatively  little  use,”  Mendel  stated, 
and  is  the  “only  security  measure  that  can 
pay  for  itself.” 

Based  on  transportation  costs  alone,  he 
estimated  that  around  16  telemedicine  ses- 
sions per  month  result  in  break-even  costs. 
The  cost  of  telemedicine  equipment  has 
dropped  over  time  and  is  currently  around 
16,600  per  video  conferencing  unit. 

Mendel  also  noted  that  most  prisoners 
prefer  telemedicine,  as  it  means  they  don’t 
have  to  endure  being  shackled  and  trans- 
ported to  off-site  medical  appointments. 

Friedmann  posed  the  following  ques- 
tions: “The  vast  majority  of  medical  consults 
outside  the  prison  setting  are  face  to  face, 
in-person  examinations.  If  that  is  the  com- 
munity standard  of  care,  to  what  extent 
does  telemedicine  applied  specifically  to 
prisoners  represent  a deviation  from  the 
standard  of  care?  Also,  if  the  emphasis  on 
telemedicine  is  to  cut  costs  and  ensure  the 
system  pays  for  itself,  does  that  emphasis 
on  cost  cutting  come  at  the  expense  of 
quality  of  care?” 

Mendel  responded  that  since  prisoners 
can  refuse  telemedicine  visits  there  is  no  dif- 
ference in  the  standard  of  care;  i.e.,  they  can 
demand  in-person  medical  examinations 
and  consultations.  With  respect  to  cost  sav- 
ings, he  said  “no  one  does  telemedicine  to 
save  money”but  rather  to  solve  a problem  - 
despite  the  repeated  references  to  reducing 
costs  during  his  presentation. 

The  second  NCCHC  conference  ses- 
sion on  telemedicine  was  presented  by  Dr. 
Rebekah  Haggard,  employed  with  Corizon, 
a for-profit  prison  medical  company,  who 
spoke  on  the  topic  of  leveraging  telemedi- 
cine to  achieve  the  “Triple  Aim. ’’The  Triple 
Aim  is  a framework  developed  by  the  In- 


stitute for  Healthcare  Improvement  that 
describes  an  approach  to  optimizing  health 
system  performance  which  emphasizes  1) 
better  care,  2)  better  health  and  3)  better 
affordability  - that  is,  lower  costs. 

Haggard  noted  that  most  medical 
mistakes  are  due  to  diagnostic  errors  and 
said  telemedicine  can  reduce  such  errors 
by  forcing  the  practitioner  to  focus  on  the 
patient’s  complaints,  since  the  primary  in- 
teraction - via  video  - is  with  the  patient. 
“Listen  to  the  patient,”  she  said.  “They  will 
tell  you  their  diagnosis.” 

She  argued  that  telemedicine  minimiz- 
es cognitive  bias  and  mistakes  in  diagnoses. 
Also,  practitioners  have  more  time  to  spend 
with  patients  through  telemedicine,  as  they 
don’t  have  to  factor  in  travel  time  to  cor- 
rectional facilities. 

In  2012,  Corizon  conducted  more  than 
20,000  audio-visual  medical  visits  at  150 
sites  in  over  20  states;  those  visits  included 
consultations  and  examinations  for  both 
medical  and  mental  health  care. 

Like  Mendel,  Dr.  Haggard  repeatedly 
cited  the  cost  savings  that  can  be  achieved 
through  telemedicine.  In  one  state  prison 
system  (which  she  declined  to  identify 
when  asked),  she  referenced  $2.9  million 
in  reduced  staffing  costs  and  overtime  by 
using  telemedicine. 

Haggard  also  said  there  were  improved 
outcomes  in  terms  of  cancer  death  rates  and 
HIV  treatment  through  telemedicine,  but 
did  not  cite  any  sources.  She  acknowledged 
that  prisoners  may  refuse  telemedicine 
visits  - though  it  was  unclear  whether 
prisoners  are  informed  they  have  the  op- 
tion to  decline. 

Friedmann  asked  if  she  would  advocate 
telemedicine  even  if  the  cost  was  equal  to  or 
greater  than  traditional,  in-person  medical 
visits.  She  said  she  would,  as  she  felt  that 
telemedicine  provided  better  patient  care. 

Neither  Dr.  Haggard  nor  Dr.  Mendel 
indicated  whether  they  or  their  families  use 
telemedicine  rather  than  in-person  visits  for 
their  own  medical  care.  PI 

Sources:  NCCHC  conference  sessions,  www. 
ihi.  org 
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Third  Circuit  Allows  Prisoner's  Substitution 
of  Deceased  Guard's  Estate 


The  Third  Circuit  Court  of  Appeals 
held  on  October  16,2012  that  a district 
court  had  improperly  denied  a prisoner’s 
motion  to  substitute  a deceased  guard’s 
estate  as  a defendant. 

Delaware  prisoner  Warded  Leroy 
Giles  filed  suit  in  federal  court  against 
prison  sergeant  Gary  Campbell  and  other 
defendants,  alleging  excessive  force  and 
denial  of  medical  care  during  a November 
2001  transfer  to  the  Sussex  Correctional 
Institution.  As  a result  of  an  altercation 
with  guards,  Campbell  suffered  a broken 
rib,  punctured  lung  and  other  injuries,  and 
was  allegedly  punched  and  kicked  while 
restrained. 

The  district  court  granted  summary 
judgment  on  qualified  immunity  grounds 
to  several  of  the  defendants,  including 
Campbell,  in  June  2004.  The  court  ruled  in 
favor  of  the  remaining  defendants  following 
a bench  trial. 

Giles  appealed  the  district  court’s 
qualified  immunity  ruling,  and  the  Third 


Circuit  reversed  and  remanded.  See:  Giles  v. 
Kearney,  SIX  F.3d  318  (3d  Cir.2009). 

On  remand,  counsel  for  the  defendants 
filed  a suggestion  of  death,  informing 
the  court  that  Campbell  had  died  in  July 
2006  while  the  appeal  was  pending.  Giles 
responded  by  moving  to  substitute  the 
administrator  of  Campbell’s  estate  as  a 
defendant  pursuant  to  Federal  Rule  of  Civil 
Procedure  25(a)(1).  Neither  the  suggestion 
of  death  nor  the  motion  to  substitute  was 
served  on  the  estate. 

The  district  court  denied  substitution, 
holding  that  the  2004  summary  judgment 
ruling  had  extinguished  Giles’  claims 
against  Campbell  prior  to  his  death.  The 
court  ordered  Giles  to  remove  Campbell 
as  a defendant  and  the  case  proceeded  to 
trial  against  the  remaining  defendants.  A 
jury  ruled  in  their  favor. 

On  appeal,  the  Third  Circuit  reviewed 
the  denial  of  the  substitution  of  Campbell’s 
estate  for  abuse  of  discretion.  Applying 
Delaware  law,  the  Court  of  Appeals  held 


the  district  court  had  erroneously  concluded 
that  the  grant  of  summary  judgment  to 
Campbell  was  a final  judgment  that  ex- 
tinguished Giles’  claims.  Rather,  following 
Swartz  v.  Meyers,  204  F.3d  417  (3d  Cir. 
2000),  the  appellate  court  found  that  the 
claims  against  Campbell  remained  pending 
when  he  died  and  were  not  barred  under 
Delaware  law. 

The  Third  Circuit  held  that  FRCP 
25(a)(3)  required  service  of  both  the  sug- 
gestion of  death  and  motion  to  substitute 
upon  Campbell’s  estate;  since  neither  had 
been  served,  the  district  court  lacked  per- 
sonal jurisdiction  over  the  estate.  Thus,  the 
denial  of  Giles’  motion  to  substitute  was 
vacated  and  the  case  remanded  for  further 
proceedings.  See:  Giles  v.  Campbell,  698  F.3d 
153  (3d  Cir.  2012). 

Following  remand,  the  district  court 
granted  Giles’  motion  to  appoint  counsel 
and  allowed  him  to  substitute  the  represen- 
tative of  Campbell’s  estate  as  a defendant  in 
July  2013.  This  case  remains  pending.  ft 
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Under  Fire,  the  Federal  Bureau  of  Prisons  Audits  its  Use  of 
Solitary  Confinement  - and  Buys  a New  Supermax  Prison 

by  James  Ridgeway  and  Jean  Casella 


Amidst  growing  criticism  of  its 
abundant  use  of  solitary  confinement, 
the  federal  Bureau  of  Prisons  has  quietly  set 
in  motion  an  “internal  audit”  to  review  its 
“restricted  housing  operations.”  The  audit, 
which  has  been  contracted  out  to  a Wash- 
ington think  tank  and  will  be  conducted 
largely  by  former  corrections  officials,  seems 
unlikely  to  bring  any  dramatic  change  to 
the  lives  of  the  more  than  12,000  people 
being  held  in  isolation  in  the  federal  prison 
system.  Meanwhile,  the  federal  government 
has  completed  the  purchase  of  a prison 
meant  to  house  still  more  isolation  cells. 

The  audit  fulfils  a pledge  made  by  BOP 
director  Charles  Samuels  last  year,  follow- 
ing Congress’ first  and  so  far  only  hearing  on 
solitary  confinement.  [See:  PLN,  October 
2012,  p.l].  At  that  hearing,  convened  by 
a Senate  Judiciary  subcommittee  chaired 
by  Illinois  Senator  Dick  Durbin,  Samuels 
acknowledged  under  questioning  that  he 
didn’t  know  how  many  people  with  mental 
illness  were  in  isolation  in  federal  prisons, 
and  was  short  on  details  about  the  BOP’s 
use  of  solitary  confinement. 

Since  that  time,  controversy  surround- 
ing the  BOP’s  use  of  solitary  has  only 
grown.  Current  lawsuits  are  challenging  the 
treatment  of  individuals  with  mental  illness 
at  ADX  Florence,  the  notorious  federal 
supermax  prison  in  Colorado.  [See:  PLN, 
Nov.  2012,  p.42].  Increased  media  cover- 
age of  ADX  has  uncovered  horror  stories 
of  psychotic  prisoners  who  gouge  holes  in 
their  own  flesh  or  eat  their  own  feces,  along 
with  at  least  one  suicide. 

In  addition,  a scathing  report  last 
spring  from  the  Government  Account- 
ability Office  found  that  the  BOP  did  not 
know  whether  its  use  of  “segregated  hous- 
ing” had  any  impact  on  prison  safety,  how 
it  affected  the  individuals  who  endure  it, 
or  how  much  it  costs  American  taxpayers. 
[See:  PLN,  Aug.  2013,  p.15]. 

Yet  when  he  testified  before  Congress 
again  in  September  2013,  Charles  Samuels 
discussed  solitary  confinement  under  the 
heading  “Recent  Innovations  and  Achieve- 
ments.” 

“[W]e  are  in  the  midst  of  making 
significant  changes  to  our  Special  Hous- 


ing Unit  (SHU)  policies  and  procedures,” 
Samuels  told  a House  Judiciary  subcom- 
mittee led  by  Republican  chair  George 
Sensenbrenner  and  ranking  Democratic 
member  Bobby  Scott,  during  a hearing  on 
oversight  of  federal  prisons.  “These  changes 
will  allow  us  to  improve  the  efficiency  of 
our  SHU  operations  without  compromis- 
ing safety.” 

In  a statement  that  was  permitted  to 
stand  without  questioning  from  the  com- 
mittee members,  Samuels  asserted:  “I  have 
focused  significant  resources  on  the  mental 
health  of  inmates  who  are  placed  in  SHUs 
to  ensure  we  are  doing  everything  we  can  to 
work  with  these  inmates.”  (Samuels  was  the 
only  witness  invited  to  testify,  though  the 
ACLU  submitted  written  testimony). 

Samuels  also  said  that  in  the  past  year 
the  BOP  had  “decreased  the  number  of 
inmates  housed  in  SHU  by  25  percent, 
primarily  by  focusing  on  alternative  man- 
agement strategies  and  alternative  sanctions 
for  inmates.”  He  cited  no  specific  “alterna- 
tive sanctions,”  but  did  describe  changes 
in  the  processing,  tracking  and  reporting 
systems  for  disciplinary  segregation. 

When  asked  what  had  happened  to  the 
25  percent  of  prisoners  who  had  been  re- 
moved from  the  SHUs,  a Bureau  of  Prisons 
spokesperson  had  no  concrete  numbers  but 
said  that  they  either  were  put  into  general 
population,  sent  to  state  prisons  or  possibly 
dispatched  to  Special  Management  Units, 
or  SMUs. 

While  individuals  are  sent  to  the  SHU 
or  the  SMU  for  somewhat  distinct  reasons, 
the  differences  between  the  two  types  of 
units  are  negligible,  with  both  confining 
inhabitants  to  their  cells  for  23  hours  a day. 
A source  with  knowledge  of  the  federal 
prison  system  told  Solitary  Watch  that  the 
use  of  SMUs  has  been  growing  since  their 
genesis  six  years  ago,  and  that  shuffling 
prisoners  from  SHUs  to  SMUs  might  yield 
misleading  statistics  on  the  reduction  of 
isolation  in  the  BOP  overall. 

Samuels  wrapped  up  his  brief  testi- 
mony on  segregated  housing  by  stating: 
“The  National  Institute  of  Corrections 
recently  awarded  a cooperative  agreement 
for  independent  consultants  to  conduct 


a comprehensive  review  of  our  restricted 
housing  operations  and  to  provide  recom- 
mendations for  best  practices.  We  look 
forward  to  the  outcome  of  the  evaluation 
as  a source  of  even  greater  improvements 
to  our  operations.” 

The  National  Institute  of  Correc- 
tions (NIC),  which  conducts  research  and 
develops  programs,  is  in  fact  a part  of  the 
federal  Bureau  of  Prisons,  meaning  that  the 
agency  is  investigating  itself.  But  the  NIC 
has  chosen,  as  it  often  does,  to  contract  out 
the  audit. 

The  BOP  would  not  provide  any  details 
regarding  the  contract,  suggesting  that  if 
we  wanted  them  we  would  have  to  file  a 
Freedom  of  Information  Act  request.  But 
Shaina  Vanek,  the  administrative  officer 
at  NIC,  readily  provided  the  information. 
The  Special  Housing  Unit  Review  and  As- 
sessment, she  said,  was  awarded  to  CNA 
Analysis  and  Solutions. 

The  audit  will  take  a year  to  complete, 
with  a literature  search  on  segregation  and 
inquiries  into  the  operations  of  several 
prisons  which  have  not  yet  been  chosen. 
Overall,  it  is  meant  to  take  a look  across  a 
“broad  spectrum,”  according  to  Vanek,  and 
to  produce  an  analysis  and  recommenda- 
tions for  the  future.  The  contract  for  the  job 
is  worth  $498,211  - small  potatoes  as  BOP 
contracts  go,  and  not  much  to  audit  a prac- 
tice that  involves  7 percent  of  the  federal 
prison  population. 

The  work,  which  commenced  in  Sep- 
tember 2013,  will  be  headed  up  by  Ken 
McGinnis,  director  of  corrections  programs 
for  the  company,  whose  “responsibilities 
have  ranged  from  the  management  and  ad- 
ministration of  all  facets  of  the  Illinois  and 
Michigan  correctional  systems  to  serving 
as  warden  and  directing  the  operations  of 
maximum,  medium,  and  minimum-security 
adult  institutions.  He  served  as  the  chief 
administrative  officer  of  two  of  the  nation’s 
largest  and  most  complex  correctional 
systems.”  Most  recently  he  was  involved 
in  a CNA  study  meant  to  bring  greater  ef- 
ficiency to  the  Colorado  prison  system. 

CNA,  a nonprofit  which  works  for 
all  levels  of  government,  is  best  known  as 
a military  think  tank.  (It  got  its  start  dur- 
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ing  World  War  II  when  a group  of  MIT 
scientists  investigated  ways  to  repel  U-boat 
attacks).  Headquartered  in  Alexandria, 
Virginia,  CNA  has  in  recent  years  diversi- 
fied into  other  fields,  including  air  traffic 
management,  energy  and  prisons. 

Commissioning  a study  by  CNA  is  a 
far  cry  from  bringing  in  a reform-minded 
outfit  like  the  Vera  Institute  for  Justice, 
which  is  what  several  state  prison  systems 
have  recently  done  in  an  effort  to  reduce 
their  use  of  isolation. The  audit  may  recom- 
mend incremental  change  by  “reclassifying” 
a small  number  of  isolated  prisoners,  but  it 
is  unlikely  to  produce  any  serious  challenge 
to  the  use  of  solitary  confinement. 

Even  as  the  BOP  moves  forward  with 
the  audit,  other  developments  suggest  that 
the  federal  government  is  planning  to 
increase  its  use  of  certain  forms  of  prison 
isolation.  On  October  1, 2013,  as  the  gov- 
ernment shutdown  began,  the  Obama 
administration  released  $165  million  in  un- 
obligated Justice  Department  funds  to  buy 
the  Thomson  Correctional  Center  from  the 
state  of  Illinois.  As  Solitary  Watch  reported 
earlier  this  year,  the  government  has  plans  to 
use  the  prison  for  segregated  housing.  Some 


portions  of  the  facility  will  be  designated 
as  Administrative  Maximum,  or  ADX,  the 
most  extreme  type  of  isolation,  and  others 
will  be  SMUs. 

The  purchase  was  celebrated  by  two 
unlikely  elected  officials.  Senator  Dick 
Durbin,  who  held  the  Congressional  hear- 
ing on  solitary  - and  whose  protege  Cheri 
Bustos  represents  the  district  that  includes 
Thomson  - told  the  local  Rockford  Register- 
Star.  “I  hope  we’ll  see  before  the  end  of  the 
year  the  transfer  of  the  prison  to  the  federal 
government. ’’Illinois  Governor  Pat  Quinn, 
who  closed  down  the  Tamms  state  supermax 
earlier  this  year,  said  at  a news  conference: 
“I  want  to  thank  President  Obama  and 
Senator  Durbin  for  their  strong  support 
throughout  this  process.  We  look  forward 
to  Thomson  being  a fully  operational  facility 
that  will  drive  major  economic  growth  in 
the  region  in  the  near  future.” 

To  carry  out  the  sale,  the  adminis- 
tration had  to  make  an  end  run  around 
V irginia’s  Republican  Congressman  Frank 
Wolf,  who  heads  the  House  Appropriations 
Committee  and  refused  to  sign  off  on  the 
purchase  of  the  Thomson  prison,  where 
Republicans  believe  Obama  will  try  to  place 


detainees  from  Guantanamo. 

Wolf,  a longtime  proponent  of  prison 
reform,  has  also  joined  with  the  Appro- 
priations Committee’s  ranking  Democrat, 
Chaka  Fattah,  to  float  a bill  that  would 
launch  a $1  million  inquiry  into  BOP 
operations.  The  bill,  which  passed  the  full 
committee  but  has  not  yet  gone  to  the  floor, 
would  establish  and  support  the  Charles 
Colson  Task  Force  on  Federal  Corrections, 
named  for  the  Watergate  conspirator  turned 
prison  evangelist  and  reformer.  [Ed.  Note : 
Colson  died  on  April  2 1 , 2012] . 

The  nine-person  task  force  would  be 
charged  with  addressing  “the  challenges  in 
the  federal  corrections  system,”  clearly  with 
the  aim  of  reducing  the  growth  in  both  the 
population  and  cost  of  the  BOP.  But  with 
a few  exceptions  (including,  notably,  cur- 
rent Prison  Fellowship  leader  Pat  Nolan), 
BOP  critics  on  the  right  have  shown  little 
concern  for  the  conditions  in  which  federal 
prisoners  actually  live,  including  the  use  of 
solitary  confinement.  FI 

This  article  was  published  by  Solitary  Watch 
(www.solitarywatch.com)  on  October  18, 
2013,  and  is  reprinted  with  permission. 
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BOP  Settles  Lawsuits  Related  to 
Food  Poisoning  at  Pennsylvania  Prison 

by  Derek  Gilna 


AS  PREVIOUSLY  REPORTED  IN  PRISON 

Legal  News,  hundreds  of  federal  prison- 
ers at  USP  Canaan,  a high-security  federal 
prison  northwest  of  Scranton,  Pennsylvania, 
became  sick  after  eating  salmonella-con- 
taminated chicken  in  June  2011.  [See:  PLN, 
August  2012,  p.31]. 

Although  Bureau  of  Prisons  (BOP) 
officials  denied  reports  of  widespread  food 
poisoning  at  the  facility,  saying  at  the  time 
that  there  was  “no  truth  in  the  rumors,” 
the  number  of  prisoners  who  had  to  be 
transported  by  ambulance  to  nearby  medi- 
cal centers  resulted  in  coverage  by  the  local 
news  media. 

Apparently,  chicken  that  had  been 
stored  at  room  temperature  for  a week 
was  used  to  prepare  fajitas  served  to  the 
prison  population.  Almost  two  hundred 
prisoners  fell  ill  and  dozens  received  some 
form  of  medical  treatment.  More  than  90 
food  poisoning-related  lawsuits  were  filed, 
resulting  in  average  settlements  of  about 
11,750  per  claim  according  to  an  August 
20,2013  news  report. 

The  BOP  has  long  prided  itself  on  how 
little  it  spends  on  prisoner  food,  noting  that 
it  saves  money  by  buying  food  in  bulk  from 
brokers  who  know  they  have  a ready  market 
for  expired  and  out-of-date  commodities. 
Financial  pressure  means  that  prison  staff 
sometimes  serve  food  that  probably  should 
be  thrown  away. 

“It  is  well  known  there  was  food 
poisonings  and  the  staff  here  attempted 
to  cover  it  up  as  well  as  cover  up  the  fact 
that  they  did  not  give  the  proper  medical 
treatment  to  everyone  that  became  ill,”  said 
USP  Canaan  prisoner  Timothy  Daniels. 
He  claimed  he  had  suffered  vomiting, 
abdominal  pain  and  severe  diarrhea,  but 
received  only  minimal  medical  care.  Ac- 
cording to  the  Judgment  Fund,  which  lists 
the  federal  government’s  litigation  payouts, 
Daniels  accepted  $2,000  to  settle  his  food 
poisoning  suit. 

Another  USP  Canaan  prisoner,  Calvin 
Smith,  reported  that  150  prisoners  assigned 
to  the  kitchen  were  removed  from  their  jobs 
after  the  salmonella  outbreak.  He  settled 
his  lawsuit  against  the  BOP  in  May  2013 
for  $2,000.  See:  Smith  v.  United  States , 


U.S.D.C.  (M.D.  Penn.),  Case  No.  3:13-cv- 
00323-JMM-MCC. 

The  largest  settlement,  in  the  amount 
of  $5,000,  went  to  prisoner  Richard  Ran- 
dolph, who  had  to  be  hospitalized  for  three 
days  due  to  salmonella  poisoning.  His  case 
settled  in  January  2013.  See:  Randolph  v. 
United  States,  U.S.D.C.  (M.D.  Penn.),  Case 
No.  l:12-cv-00784-SHR-MCC. 

There  were  no  published  reports  in- 
dicating whether  BOP  kitchen  staff  had 


After  33  years  behind  bars,  Alvin 
Entzminger,  who  was  released  in 
March,  needed  immediate  medical  atten- 
tion for  a host  of  chronic  illnesses. 

“I  went  into  prison  a healthy  indi- 
vidual and  came  out  suffering,”  claimed 
Entzminger,  now  in  his  late  50s. 

Entzminger’s  story  was  one  of  several 
poignant  testimonies  provided  by  ex-pris- 
oners at  an  October  9,2013  conference  on 
the  health  care  challenges  facing  corrections 
systems. 

As  their  stories  demonstrated,  such 
care  is  desperately  needed  by  former 
prisoners  like  Edwin  Lopez,  59,  who  had 
cycled  in  and  out  of  jails  and  prisons  since 
he  was  in  his  teens  following  the  death  of 
his  mother.  When  he  left  prison,  his  HIV 
was  untreated. 

The  lack  of  care  has  consequences  far 
beyond  its  effect  on  an  individual  prisoner, 
Lopez  warned. 

“The  community  forgets  we  won’t 
spend  all  of  our  life  in  prison  - we  will  come 
home,”  Lopez  told  the  conference.  “If  there 
is  no  medical  or  other  support,  we  mostly 
will  turn  to  violence  and  crime.” 

The  prisoners  were  joined  by  cor- 
rectional care  physicians,  researchers  and 
academics  from  around  the  U.S.  at  the  New 
York  Public  Library’s  Schomburg  Center 
for  Research  in  Black  Culture  in  New 
York  for  a conference  entitled,  “Making  the 
Invisible  Visible:  Addressing  the  Health 


been  disciplined  as  a result  of  the  food 
poisoning  incident,  even  though  such  em- 
ployees are  responsible  for  supervising  all 
phases  of  kitchen  operations  - including 
the  purchase  and  preparation  of  food  for 
consumption  by  both  prisoners  and  staff 
members.  There  were  also  no  reports  as  to 
whether  any  prison  employees  suffered  food 
poisoning.  PI 

Source:  http://legaltimes.  typepad.  com 


Needs  of  the  Formerly  Incarcerated.” 

The  conference,  sponsored  by  the 
Spencer  Cox  Center  for  Health  of  St. 
Luke’s  and  Roosevelt  Hospitals,  covered 
the  broad  range  of  health  issues  affecting 
incarcerated  populations,  including  mental 
illness,  HIV/AIDS  and  substance  abuse. 

Almost  85  percent  of  the  2.3  million 
people  currently  incarcerated  and  the  al- 
most 7 million  people  under  correctional 
supervision  (parole  and  probation)  in  the 
United  States  have  chronic  medical  condi- 
tions like  HIV  or  diabetes  when  released 
from  prison,  said  Yale  Assistant  Professor 
Dr.  Emily  Wang,  founder  and  co-director 
ofTransitions  Clinic. 

Almost  40  percent  of  individuals  are 
first  diagnosed  behind  bars,  noted  Dr. 
Wang,  whose  clinic  provides  treatment  for 
individuals  with  chronic  diseases  recently 
released  from  prison. 

Yet  while  primary  healthcare  is  a con- 
stitutional right  in  prisons  and  jails,  the 
population  is  mostly  served  by  a patchwork 
of  providers  and  many  don’t  have  access  to 
consistent  care,  the  conference  was  told. 

Burden  on  Hospitals 

Over  85  percent  of  recently  released 
prisoners  are  uninsured.  Most  utilize  hos- 
pital emergency  rooms  for  chronic  care, 
severely  overburdening  public  hospitals. 

“There  are  significant  health-related 
barriers  to  people  returning  home  from 


The  "Invisible"  Crisis  of 
Correctional  Health  Care 

by  Cara  Tabachnick 
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prison,”  said  Wang.  “Often  there  is  no  dis- 
charge planning  and  short  or  no  amounts  of 
necessary  medications  upon  release.” 

Sometimes  those  barriers  result  in 
tragedies. 

In  Albany,  New  York,  a lawsuit  was 
filed  against  Correctional  Medical  Services, 
Inc.  (which  has  since  merged  with  Prison 
Health  Services  to  become  Corizon,  the 
largest  prison  health  care  provider  in  the 
country)  in  the  case  of  Irene  Bamenga,  who 
died  at  the  Albany  County  Correctional  Fa- 
cility while  awaiting  deportation  to  France. 
She  had  a severe  heart  condition  and  never 
saw  a doctor  the  week  she  was  there. 

While  programs  like  Transitions  Clinic 
and  the  Coming  Home  Project  (based 
at  the  Spencer  Cox  Center)  help  reduce 
emergency  room  visits,  some  consistent 
issues  in  correctional  health  care  can  be 
easily  resolved,  said  Lopez,  who  is  now  a 
peer  supporter  at  Spencer  Cox. 

For  example,  he  noted  that  people  who 
cycle  through  prison  and/or  jails  often  lose 
their  Medicaid  or  Medicare  eligibility. 

“We  take  it  out  on  who?”  he  asked 
rhetorically.  “We  take  it  out  on  the  com- 
munity.” 

Once  prisoners  are  released  into  the 
community,  they  have  to  reapply  for  health 
care  - a process  that  can  take  up  to  three 
months,  possibly  endangering  their  health 
and  that  of  their  families  and  neighbors. 

Dr.  Homer  Venters,  medical  director 
for  New  York  City’s  Department  of  Health 
and  Mental  Hygiene  (DOHMH)  at  Rikers 
Island  jail  and  Bellevue/NYU  Program  for 
Survivors  ofTorture,  said  keeping  adequate 


electronic  records  is  crucial  in  order  to  pro- 
vide continuity  of  care  at  community  clinics 
and  hospitals. 

“Jails  are  chaotic,”  said  Venters.  “There 
is  not  a lot  of  time  to  sort  out  these  things 
with  resources,  and  most  jails  don’t  have 
resources.” 

Venters  touched  on  the  other  major 
concerns  of  medical  professionals  involved 
in  correctional  healthcare,  such  as  not  giving 
wrong  medications  and  dosages  - which  is 
why  correct  information  is  so  important. 

He  noted  the  dual  loyalties  of  doctors 
and  nurses:  in  a correctional  setting,  secu- 
rity is  often  a more  important  issue  than 
patient  care. 

Another  challenge  is  to  maintain 
health  and  discharge  plans  for  patients 
reentering  the  community. 

Treating  Addiction 

Other  speakers  discussed  treating 
substance  abuse  addiction,  prevalent  in 
many  prisoners  in  the  correctional  system. 

Dr.  Joshua  Lee,  Assistant  Professor  at 
New  York  University  Medical  Center  and 
a jail  physician,  spoke  about  different  types 
of  treatment  for  opiate  addicts. 

He  mentioned  a new  medicine,  nal- 
trexone, which  when  injected  every  4 
weeks  shows  great  promise  for  managing 
addiction. 

“We  need  to  start  treatment  in  jail 
and  continue  afterwards  in  community,” 
said  Lee,  adding  that  Rikers  has  a long- 
successful  methadone  program  while  other 
major  jails  such  as  those  in  Baltimore  and 
Newark  do  not. 


Panelists  also  discussed  aging  in  prison, 
HIV/AIDS  in  the  correctional  population 
and  the  effect  on  families  and  communities. 

Soffiyah  Elijah,  Executive  Director  of 
the  Correctional  Association  of  New  York, 
which  monitors  conditions  in  state  pris- 
ons, was  accompanied  by  Muhjahid  Farid, 
who  spent  time  in  the  corrections  system 
and  started  the  program  Release  of  Aging 
People  in  Prison  (RAPP)  to  advocate  for 
the  release  of  elderly  and  sick  prisoners. 

Elijah  noted  the  high  cost  of  care  - ap- 
proximately $240,000  annually  per  prisoner 
- to  imprison  elderly  patients,  while  Farid 
spoke  about  the  emotional  costs  of  being 
separated  from  family  while  incarcerated, 
old  and  sick. 

“If  the  risk  is  low,  let  them  go,”  he 

said. 

Cara  Tabachnick  is  Managing  Editor  of  The 
Crime  Report.  An  earlier  version  of  this  ar- 
ticle appeared  in  The  Crime  Report  (www. 
thecrimereport.org),  the  nations  most  com- 
prehensive source  of  criminal  justice  news  and 
resources,  on  October  11,  2013.  It  is  reprinted 
with  permission,  with  minor  revisions. 
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Ninth  Circuit  Affirms  Finding  that  Claim  Accrues 
Each  Time  a Request  for  Conjugal  Visits  is  Denied 


On  November  21,  2012,  the  Ninth 
Circuit  Court  of  Appeals  affirmed 
a district  court’s  finding  that  a prisoner’s 
challenge  to  the  denial  of  his  request  for 
conjugal  visits  was  not  barred  by  the  statute 
of  limitations,  notwithstanding  the  fact  that 
1)  the  prisoner  had  been  denied  a similar 
request  six  years  earlier  and  2)  the  denial 
was  based  on  the  same  regulation  in  effect  at 
the  time  his  previous  request  was  denied. 

Madero  L.  Pouncil,  a California  state 
prisoner  serving  a sentence  of  life  without 
parole,  submitted  a request  for  conjugal 
visits  with  his  wife  in  2002.  His  request  was 
denied  pursuant  to  a regulation  (currently 
codified  as  CCR  3177(b)(2))  that  prohibits 
certain  prisoners,  including  those  serving 
life  without  parole,  from  participation  in 
the  California  prison  system’s  family  visit- 
ing program. 

Pouncil  later  divorced  and  remarried, 
and  again  applied  for  conjugal  visits  in  2008. 
That  request  also  was  denied. 

Pouncil  grieved  the  denial,  then  filed 
suit  in  2009  alleging  violations  of  his 
rights  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA) 
and  the  First  Amendment,  because  a tenet 
of  his  Islamic  faith  requires  him  to  marry, 
consummate  his  marriage  and  father  chil- 
dren. 

The  defendant  prison  officials  filed  a 
motion  to  dismiss  on  statute  of  limitations 
grounds,  arguing  that  Pouncil ’s  claims  had 
accrued  when  he  was  notified  in  2002 
that,  pursuant  to  regulation,  he  could  not 
participate  in  the  family  visiting  program 
due  to  his  sentence. 

The  magistrate  judge  agreed  with  this 
argument  and  recommended  that  the  mo- 
tion to  dismiss  be  granted. 

After  Pouncil  filed  objections,  the 
district  judge  rejected  the  magistrate’s  rec- 
ommendation, concluding  that  the  2002 
and  2008  denials  of  Pouncil’s  requests 
for  conjugal  visits  constituted  separate 
incidents.  The  latter  was  actionable,  in  the 
district  court’s  view,  because  the  claim  only 
accrued  when  Pouncil’s  request  was  denied 
in  2008  - roughly  one  year  before  he  filed 
his  § 1983  complaint,  which  was  well 
within  the  statute  of  limitations  for  such 
claims  in  California. 

The  case  was  then  stayed  in  2010  as  the 


defendants  pursued  an  interlocutory  appeal 
on  the  question  of  whether  Pouncil’s  claims 
were  barred  by  the  statute  of  limitations. 

In  a thoughtful  opinion,  the  Ninth 
Circuit  noted  that  “two  different  lines  of 
authority  appear  to  lead  to  different  conclu- 
sions.” Relying  on  one  line  of  precedential 
authority,  the  defendants  argued  that  the 
2008  denial  of  Pouncil’s  request  for  conjugal 
visits  was  simply  the  inevitable  consequence 
of  the  denial  of  his  initial  2002  request,  as 
it  was  based  on  the  same  regulation.  Rely- 
ing on  a different  line  of  authority,  Pouncil, 
represented  on  appeal  by  pro  bono  counsel, 
contended  that  the  2008  denial  was  an  in- 
dependent, discrete  act  that  reset  the  clock 
on  the  statute  of  limitations. 

The  Court  of  Appeals  held  that  wheth- 
er the  circumstances  in  Pouncil’s  case  were 


In  October  2012,  the  California 
Supreme  Court  reversed  a grant  of  habeas 
relief  by  the  Court  of  Appeal,  which  had 
interpreted  a California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
regulation  regarding  the  validation  of  a 
prisoner  as  a gang  associate.  The  Supreme 
Court  held  the  appellate  court  had  failed 
to  accord  due  deference  to  the  CDCR’s 
interpretation  of  its  own  regulations.  On 
remand,  the  appellate  court  again  granted 
habeas  relief. 

The  CDCR  validated  state  prisoner  El- 
vin  Cabrera  as  an  associate  of  the  Mexican 
Mafia  (EME)  in  2008,  following  an  assault 
on  prison  employees  in  which  Cabrera  was 
not  involved.  By  regulation  (Cal.  Code 
Regs.,  tit.  15,  § 3378),  the  validation  of  a 
prisoner  as  an  “associate”  requires  at  least 
three  independent  source  items  indicative 
of  association  with  a known  gang  member 
or  associate,  with  at  least  one  of  the  sources 
providing  a “direct  link”  to  a current  or 
former  gang  affiliate. 

Cabrera’s  validation  was  based  on  the 
discovery  of  four  photocopied  drawings  in 
his  cell  that  contained  symbols  distinctive  to 
EME;  two  of  the  drawings  were  signed  by 
validated  EME  members.  Cabrera,  who  was 
enrolled  in  a hobby  craft  program,  possessed 


properly  treated  as  falling  under  one  or  the 
other  of  the  two  lines  of  authority  was  a 
question  of  fact,  to  which  the  district  court’s 
decision  was  entitled  to  deferential  review. 

The  appellate  court  found  that  the 
record  supported  the  district  court’s  deter- 
mination that  the  denial  of  Pouncil’s  request 
for  conjugal  visits  in  2008  was  “a  separate, 
discrete  act”  rather  than  a consequential 
effect  of  the  2002  denial.  The  fact  that  both 
denials  resulted  from  the  same  regulation 
was  not  determinative. 

The  defendants  petitioned  the  U.S. 
Supreme  Court  for  a writ  of  certiorari, 
which  was  denied  in  October  2013.  This 
case  remains  pending  with  the  district  court 
appointing  counsel  to  represent  Pouncil  fol- 
lowing remand.  See:  Pouncil  v.  Tilton,  704 
F.3d  568  (9th  Cir.  2012),  cert,  denied.  PI 


“a  large  quantity  of  drawings  from  a variety 
of  artists.”  He  denied  gang  membership  and 
did  not  have  gang-related  tattoos. 

Cabrera  filed  a petition  for  writ  of 
habeas  corpus  challenging  his  gang  valida- 
tion; however,  the  Kern  County  Superior 
Court  held  that  the  drawings  signed  by 
EME  members  constituted  “direct  links” 
to  gang  affiliates. 

The  Court  of  Appeal  disagreed, 
holding  that  a “direct  link”  in  this  con- 
text requires  a “reciprocal  (i.e.,  mutual  or 
two-way)  interaction  between  the  two 
individuals  forming  the  relationship”  - 
and  that  the  CDCR  had  failed  to  provide 
evidence  of  any  such  mutual  relationship 
involving  Cabrera  and  validated  gang  af- 
filiates. Thus,  the  appellate  court  granted 
habeas  relief  and  directed  the  CDCR  to 
expunge  Cabrera’s  validation  as  an  EME 
associate  and  to  remove  him  from  SHU 
housing  based  on  his  validation. 

On  review,  the  California  Supreme 
Court  held  that  the  regulation  at  issue  was 
a quasi-legislative  rule  promulgated  by 
the  CDCR  pursuant  to  the  department’s 
lawmaking  power  delegated  by  the  legis- 
lature. The  Court  of  Appeal’s  “decision  to 
grant  relief  rested  on  a disagreement  with 
the  CDCR  over  the  interpretation  of  the 
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CDCR’s  own  regulation,”  the  Supreme 
Court  found,  yet  such  quasi-legislative 
rules  are  subject  to  “very  limited”  judicial 
review. 

According  to  the  CDCR,  “the  regu- 
lation’s requirement  of  a direct  link  does 
not  require  evidence  of  a reciprocal  or 
two-way  interaction  between  the  inmate 
and  the  validated  gang  affiliate  in  these 
circumstances”;  however,  the  appellate 
court  had  “offered  neither  deference  to  the 
[CDCR’s]  view  nor  acknowledgement  of 
the  agency’s  expertise  in  prison  manage- 
ment.” As  the  Court  of  Appeal’s  decision 
“rested  on  the  erroneous  assumption  that 
a direct  link  in  this  context  required  proof 
Cabrera  had  a mutual  relationship  with 
a validated  gang  affiliate,”  the  Supreme 
Court  reversed. 

The  case  was  remanded  to  the  appellate 
court  to  consider  whether  the  evidence  was 
sufficient,  under  the  regulation  as  properly 
construed,  to  uphold  Cabrera’s  validation  as 
a gang  associate.  See:  In  re  Cabrera,  55  Cal. 
4th  683, 287  P.3d  72  (Cal.  2012). 

Following  remand,  the  Court  of 
Appeal  reconsidered  the  regulatory  re- 
quirement regarding  a “direct  link”  and 
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again  granted  habeas  relief.  “Applying  the 
deferential  ‘some  evidence’  standard  of  ju- 
dicial review,”  the  appellate  court  wrote  on 
June  11, 2013, “we  conclude  that  two  of  the 
photocopied  drawings,  containing  part  of 
the  names  of  EME  affiliates  as  the  artists, 
do  not  support  a finding  that  Cabrera  had 
an  ‘association’  (i.e.,  a loose  relationship) 
with  a gang- affiliate  artist  that  constituted 
a ‘direct  link’  (i.e.,  a connection  without 
interruption)  as  required  by  section  3378, 
subdivision  (c)(4).” 

Accordingly,  the  Court  of  Appeal  or- 


dered the  CDCR  to  “(1)  void  and  expunge 
the  2008  validation  of  Elvin  Cabrera  as 
an  associate  of  the  Mexican  Mafia  prison 
gang,  (2)  report  the  expungement  to  all 
gang-related  law  enforcement  databases 
and  clearinghouses  to  which  the  original 
validation  previously  was  reported,  and  (3) 
cease  housing  Cabrera  in  the  security  hous- 
ing unit  based  on  the  gang  validation.”  See: 
In  re  Cabrera,  216  Cal.  App.  4th  1522  (Cal. 
App.  5th  Dist.  2013),  as  modified,  2013  Cal. 
App.  LEXIS  523  (Cal.  App.  5th  Dist.  July 
1, 2013),  rehearing  denied. 
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Ninth  Circuit  Reinstates  Disabled  Prisoner's 
Deliberate  Indifference  Claim 


On  November  5,  2012,  the  Ninth 
Circuit  reversed  a district  court’s 
dismissal  of  a lawsuit  filed  by  a disabled 
prisoner  with  limited  English  proficiency 
who  alleged  that  prison  officials  violated 
his  constitutional  rights  by  failing  to  honor 
a doctor’s  order  to  house  him  in  a ground- 
floor  cell. 

In  December  2008,  Javiad  Akhtar,  a 
disabled  California  state  prisoner  at  Mule 
Creek  State  Prison,  was  informed  that  he 
was  being  moved  from  his  cell  to  a triple 
bunk  in  a dayroom  dormitory.  Akhtar 
refused  after  showing  staff  documenta- 
tion signed  by  a doctor  indicating  that  his 
various  medical  conditions,  as  well  as  his 
mobility  impairment,  limited  the  locations 
in  which  he  could  safely  be  housed. 

After  twice  being  disciplined  for  refus- 
ing to  move,  Akhtar  was  moved  to  a triple 
bunk  in  the  dayroom,  around  75  feet  from 
the  nearest  urinal.  He  subsequently  fell  from 
the  bunk  bed  and  broke  his  wrist.  Further,  he 
suffered  embarrassment  and  humiliation  on 
several  occasions  when,  unable  to  reach  the 
restroom  in  time,  he  urinated  on  himself. 

Akhtar  filed  suit  in  federal  court  in 
October  2009,  alleging  deliberate  indif- 
ference to  his  serious  medical  needs.  He 
attached  exhibits  to  his  complaint  indicat- 
ing that  he  had  exhausted  his  administrative 
remedies. 

After  the  complaint  was  “screened  out” 
pursuant  to  28  U.S.C.  § 1915A(b),  Akhtar 
filed  an  amended  complaint  to  which  he 
appended  various  medical  documents,  but 
not  the  grievances  and  administrative  deni- 
als he  had  previously  submitted  to  the  court 
with  his  original  complaint. 

When  the  defendants  responded  with 
a motion  to  dismiss,  Akhtar  did  not  file 
a response.  Concluding  that  Akhtar  had 
waived  any  opposition  to  the  motion,  the 
magistrate  judge  recommended  that  the 
complaint  be  dismissed  on  the  grounds  that 
Akhtar  had  failed  to  exhaust  administrative 
remedies  or,  alternatively,  failed  to  state  a 
claim  under  the  Eighth  Amendment. 

Akhtar  filed  objections  to  the  mag- 
istrate’s report  and  recommendations, 
attaching  copies  of  the  administrative 
appeals  he  had  submitted  with  his  initial 
complaint.  He  asked  the  district  court  to 
construe  his  objections  as  constituting  an 


opposition,  albeit  belated,  to  the  defendants’ 
motion  to  dismiss. 

The  district  court  declined  Akhtar’s 
request  and,  after  adopting  the  magistrate’s 
recommendations,  dismissed  the  amended 
complaint  with  prejudice. 

The  Ninth  Circuit  held  on  appeal  that, 
considering  Akhtar’s  status  as  a pro  se  liti- 
gant, as  well  as  his  disabilities  and  limited 
English  skills,  the  district  court’s  refusal 
to  consider  the  evidence  that  Akhtar  had 
likely  exhausted  his  administrative  remedies 
constituted  an  abuse  of  discretion,  notwith- 
standing his  failure  to  present  that  evidence 
at  the  appropriate  time;  i.e.,  when  he  had 
an  opportunity  to  file  an  opposition  to  the 
defendants’  motion  to  dismiss. 

The  Court  of  Appeals  held  that  Akhtar’s 
grievance  had  been  sufficiently  detailed  to 
put  prison  officials  on  notice  of  his  Eighth 


The  Supreme  Court  of  Kansas  has 
held  that  a prisoner  is  entitled  to  have 
time  spent  in  an  inpatient  drug  treatment 
facility  while  on  probation  count  as  jail  time 
in  a consecutive  non-drug  case. 

Heather  Hopkins  was  convicted  of 
possession  of  cocaine  and  sentenced  to  18 
months  on  probation  with  an  underlying 
sentence  of  11  months  and  a requirement 
that  she  complete  mandatory  inpatient 
substance  abuse  treatment.  She  was  subse- 
quently convicted  of  attempted  aggravated 
robbery  and  obstruction  of  legal  process, 
and  received  a consecutive  sentence  of  36 
months  on  probation  with  an  underlying 
sentence  of  41  months. 

Hopkins  absconded  and  her  probation 
in  both  cases  was  revoked.  The  district  court 
then  ordered  her  to  serve  the  underlying 
sentences  consecutively  and  denied  her  re- 
quest to  credit  her  non-drug  sentence  with 
the  time  she  spent  in  the  inpatient  drug 
treatment  facility  prior  to  the  revocation. 
Hopkins  appealed. 

The  Court  of  Appeals  affirmed  the 
judgment  of  the  trial  court,  finding  there 
was  no  evidence  that  inpatient  treatment 


Amendment  claim,  and  therefore  that  he 
had  exhausted  his  administrative  remedies. 
It  also  held  that  his  complaint  set  forth  suf- 
ficient facts  to  state  a claim  for  relief.  Finally, 
the  Ninth  Circuit  found  the  district  court 
had  erred  by  not  providing  Akhtar,  then 
proceeding  pro  se,  adequate  notice  of  the 
requirements  for  opposing  the  motion  to 
dismiss  pursuant  to  Wyatt  v.  Terhune,  315 
F.3d  1108, 1120  n.14  (9th  Cir.  2003). 

Accordingly,  the  order  of  dismissal  was 
vacated  and  the  case  remanded  for  further 
proceedings.  Akhtar  was  ably  represented 
on  appeal  by  the  students  and  faculty  of  the 
UC  Davis  Civil  Rights  Clinic.  See:  Akhtar 
v.  Mesa , 698  F.3d  1202  (9th  Cir.  2012). 

The  defendants  filed  another  motion 
to  dismiss  following  remand,  which  was 
denied  by  the  district  court  on  June  7, 2013. 
This  case  remains  pending.  PI 


had  been  recommended  by  Hopkins’  pro- 
bation officer  or  imposed  as  a condition  of 
probation  in  the  non-drug  case. 

On  review,  the  Kansas  Supreme  Court 
held  that  the  right  to  jail  time  credit  is  stat- 
utory and  covered  by  K.S.A.  21-4614a(a). 
Although  Hopkins  admitted  that  she  was 
barred  by  statute  from  receiving  jail  credit 
for  drug  treatment  time  in  her  drug  case, 
the  clear  language  of  the  statute  gave  her 
the  right  to  such  credit  in  the  non-drug 
case.  There  is  no  requirement  that  drug 
treatment  be  a condition  of  probation  in 
the  case  for  which  the  jail  time  is  sought; 
rather,  jail  time  credit  is  mandated  in  ‘“any 
criminal  action  in  which  probation  ...  is  re- 
voked ...  for  the  time  which  the  defendant 
has  spent  in  a residential  facility  while  on 
probation.’” 

Therefore,  the  Supreme  Court  reversed 
the  judgment  of  the  Court  of  Appeals 
and  remanded  the  case  with  directions  to 
resentence  Hopkins  with  credit  for  the 
inpatient  drug  treatment  time  as  jail  time 
in  her  attempted  aggravated  robbery  case. 
See:  Kansas  v.  Hopkins , 295  Kan.  579, 285 
P.3d  1021  (Kan.  2012).  P 


Kansas  Supreme  Court  Holds  Inpatient 
Drug  Treatment  Time  Counts  as  Jail  Time 
in  Consecutive  Non-Drug  Case 
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Eighth  Circuit  Initially  Allows  Non-Delegation 
Challenge  to  SORNA,  then  Reverses  Course 


Another  challenge  to  the  federal 
Sex  Offender  Registration  and  Noti- 
fication Act  (SORNA)  initially  met  with 
limited  success,  but  ultimately  failed. 

Lindon  Roy  Knutson  pleaded  guilty 
to  failing  to  register  as  a sex  offender  under 
SORNA  stemming  from  a 1974  rape  con- 
viction but  reserved  several  issues  on  appeal, 
including  a challenge  under  the  non-delegation 
doctrine  as  well  as  challenges  to  the  validity 
of  the  Attorney  General’s  interim  rule  and 
accompanying  guidelines  related  to  SORNA 
The  Eighth  Circuit,  after  rej  ecting  the  latter  ar- 
guments, remanded  the  case  for  consideration 
of  Knutsons  non-delegation  challenge. 

SORNA,  which  went  into  effect  in  July 
2007,  requires  “those  convicted  of  certain 
sex  crimes  to  provide  state  governments 
with  (and  to  update)  information,  such  as 
names  and  current  address,  for  inclusion 
on  state  and  federal  sex  offender  registries.” 
Reynolds  v.  United  States  132  S.Ct.  975 


by  Derek  Gilna 

(2012)  [PLN,  Aug.  2012,  p.20] . The  Court 
of  Appeals  noted  that  it  had  “previously 
held  that  pre-Act  offenders  lack  standing 
to  challenge  SORNA,”  a position  that  was 
reversed  by  Reynolds. 

The  appellate  court  declined,  however, 
to  adopt  Knutson’s  argument  that  the  in- 
terim rule  promulgated  by  the  Attorney 
General  under  the  “good  cause”  exception 
of  the  Administrative  Procedure  Act  was 
inappropriate,  holding  that  the  interim 
rule  did  not  apply  to  him  because  he  had 
pleaded  guilty  after  the  final  rule  went  into 
effect.  Knutson  did  not  assert  that  the  final 
rule  was  defective  under  the  Administrative 
Procedure  Act;  the  case  was  remanded  for 
consideration  of  his  non- delegation  argu- 
ment. See:  United  States  v.  Knutson,  680 
F.3d  1021  (8th  Cir.  2012). 

Following  remand  Knutson  moved  to 
dismiss  the  indictment,  which  was  denied  by 
the  district  court  upon  a finding  that  “Con- 


gress has  provided  intelligible  principles  to 
guide  the  Attorney  General’s  exercise  of 
the  delegated  authority. ’’The  district  court’s 
order  was  upheld  by  the  Eighth  Circuit  on 
August  7,  2013,  with  the  appellate  court 
citing  its  interim  ruling  in  United  States  v. 
Kuehl,  706  F.3d  917  (8th  Cir.  2013).  PI 
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Wyoming  Sheriff  Granted  Qualified  Immunity 
for  Jail  Guard's  Sexual  Assault 


The  Wyoming  Supreme  Court  has 
held  that  a county  sheriff  was  improp- 
erly denied  qualified  immunity  on  claims 
that  a guard  in  his  employ  sexually  assaulted 
a female  prisoner. 

While  working  as  a jail  guard  in  Utah, 
Todd  Hoover  underwent  back  surgery, 
became  addicted  to  pain  pills  and  stole 
prisoners’  medication.  He  then  moved  to 
Wyoming  and  was  hired  as  a detention 
officer  by  Uinta  County  Sheriff  Louis 
Napoli  in  2006.  Hoover’s  addiction  and 
medication  thefts  were  not  known  at  the 
time  he  was  hired. 

Hoover  overdosed  while  on  duty, 
leading  to  an  internal  investigation  which 
revealed  his  history  of  addiction  and  theft. 
Nevertheless,  Sheriff  Napoli  and  Hoover 
agreed  that  Hoover  would  only  be  suspended 
without  pay  for  two  weeks,  undergo  counsel- 
ing and  urinalysis  testing,  serve  an  extended 
probationary  period  and  disclose  his  medical 
records  as  part  of  a disciplinary  plan. 

After  returning  to  work,  Hoover  met 
Uinta  County  Detention  Center  prisoner 
Judee  Pennington,  who  had  been  termi- 
nated from  a drug  court  program  and  was 
awaiting  placement  in  a treatment  program. 
Hoover  gave  Pennington  drugs  and  sexually 
assaulted  her,  resulting  in  his  termination, 
prosecution  and  a prison  sentence. 

Pennington  filed  suit  in  U.S.  District 
Court,  but  the  court  dismissed  her  federal 
claims  and  refused  to  retain  jurisdiction 
over  her  state  law  claims.  The  Tenth  Cir- 
cuit affirmed  the  dismissal  in  a 2011 
unpublished  ruling.  See:  Pennington  v. 
Uinta  County , 442  Fed.Appx.  409  (10th 
Cir.  2011).  Pennington  then  sued  Hoover, 
Napoli,  Uinta  County  and  the  Board  of 
County  Commissioners  in  state  court;  the 
trial  court  denied  qualified  immunity  to 
Sheriff  Napoli  and  the  county,  and  they 
filed  an  interlocutory  appeal. 

The  Wyoming  Supreme  Court  re- 
versed. “There  are  four  requirements  that 
must  be  established  by  the  record  when  a 
public  official  asserts  qualified  immunity,” 
the  Court  explained  in  its  detailed  ruling. 
“The  first  factor  is  not  an  issue.  The  factors 
in  dispute  are  whether  Sheriff  Napoli  acted 
in  good  faith,  whether  he  acted  reasonably 
when  he  opted  not  to  terminate  Hoover’s 
employment  but  to  retain  him  under  the 
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disciplinary  plan,  and  whether  he  was  acting 
in  a discretionary  manner.” 

The  Supreme  Court  found  that  “the 
good  faith  and  reasonableness  depend  on 
whether  Sheriff  Napoli  should  have  an- 
ticipated that  Hoover  was  likely  to  assault 
an  inmate.”  However,  “the  record  contains 
nothing  that  should  have  alerted  the  Sheriff 
to  this  risk.”  Additionally,  “Sheriff  Napoli 


The  Oklahoma  Supreme  Court  has 
held  that  factual  disputes  about  a guard’s 
alleged  theft  of  a prisoner’s  wedding  ring 
precluded  summary  judgment  in  a lawsuit 
that  has  been  pending  for  the  past  eight 
years. 

In  November  2004,  Oklahoma  Depart- 
ment of  Corrections  (DOC)  staff  at  the  John 
Liley  Correctional  Center  (JLCC)  confis- 
cated prisoner  Sonny  L.  Harmon’s  wedding 
ring,  watch  and  other  personal  property. 
Prison  guard  Paul  Cradduck  placed  the  ring 
in  a desk,  where  it  disappeared. 

Harmon’s  efforts  to  informally  resolve 
the  loss  of  his  ring  were  unsuccessful  and 
he  filed  a grievance  on  January  5,2005.  His 
grievance  was  rejected  on  January  28  for 
failure  to  comply  with  DOC  procedures. 
The  response  directed  Harmon  to  appeal 
within  15  days  but  his  appeal  was  rejected 
as  premature,  with  directions  to  resubmit 
the  initial  grievance. The  resubmitted  griev- 
ance was  then  rejected,  however,  because 
Harmon  had  failed  to  correct  the  original 
grievance  within  10  days  of  the  January  28 
response. 

Harmon  filed  suit  in  state  court,  seek- 
ing the  return  of  his  ring  or  compensation 
for  its  value.  On  April  18, 2006  the  defen- 
dants filed  an  affidavit  from  Cradduck  in 
which  he  stated  the  ring  had  been  placed 
in  an  unsecured  desk  and  stolen  by  an  “un- 
known person  or  persons.”  The  defendants 
also  produced  a disciplinary  letter  in  which 
Cradduck  was  reprimanded  for  violating 
DOC  policy  in  connection  with  mishan- 
dling Harmon’s  ring;  the  letter  referenced 
several  prior  disciplinary  actions  taken 
against  Cradduck,  including  two  incidents 
involving  lost  prisoner  property. 
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was  supervising  and  training  an  employee, 
which  is  a discretionary  act. ’’Therefore,  the 
Court  held  that  the  trial  court  improperly 
denied  qualified  immunity  to  Napoli,  and 
because  he  was  entitled  to  qualified  im- 
munity, “the  ruling  against  the  County  and 
the  Board  must  also  be  reversed.”  See:  Uinta 
County  v.  Pennington , 2012  WY  129,  286 
P.3d  138  (Wyo.2012).H 


The  trial  court  granted  the  defendants’ 
motion  to  dismiss  due  to  Harmon’s  failure 
to  exhaust  administrative  remedies  or  pro- 
vide a tort  claim  notice  before  filing  suit. 

The  Court  of  Appeals  reversed  in  2007, 
finding  that  Harmon  had  exhausted  his 
administrative  remedies  and  that  “a  trier 
of  fact,  based  on  documentation  uncovered 
during  DOC’s  internal  investigation,  could 
‘conclude  that  a JLCC  property  room  of- 
ficer intentionally  diverted  [Harmon’s] 
property.’”The  appellate  court  also  allowed 
Harmon  to  amend  his  pleadings  to  comply 
with  Oklahoma’s  tort  claim  notice  provi- 
sions. 

On  remand,  Harmon  amended  his 
complaint  to  assert  a conversion  claim 
against  Cradduck  and  conspiracy  claims 
against  other  defendants.  The  defendants 
moved  for  summary  judgment,  rearguing 
that  Harmon  failed  to  exhaust  his  admin- 
istrative remedies  and  relying  on  a second 
affidavit  from  Cradduck  in  which  he  denied 
taking  Harmon’s  ring.  However,  a supple- 
mental internal  investigation  revealed  that 
Cradduck  had  received  another  letter  of 
reprimand  related  to  the  loss  of  Harmon’s 
watch.  The  trial  court  granted  summary 
judgment  to  the  defendants  and  the  Court 
of  Appeals  affirmed. 

The  Oklahoma  Supreme  Court 
reversed,  holding  first  that  “the  settled- 
law-of-the-case  doctrine  does  not  allow 
for  reconsideration  of  Harmon’s  compli- 
ance with  the  administrative  exhaustion 
requirements.”  Rather,  the  Court  of  Ap- 
peals was  bound  by  its  initial  decision  that 
Harmon  had  exhausted  his  administrative 
remedies. 

The  Court  also  reversed  the  grant  of 
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No  Summary  Judgment  on  Claim  that 
Guard  Stole  Prisoner's  Wedding  Ring 


summary  judgment  to  Cradduck,  finding 
that  his  “repeated  disciplinary  history  for 
displaced  inmate  property,  the  admitted  loss 
of  the  gold  ring  with  stones,  and  Cradduck’s 
undisputed  access  to  the  ring,  provide  suf- 
ficient evidence  to  create  discord  over  the 
essential  elements  of  Harmon’s  conversion 
claim.”  The  Supreme  Court  noted  that 
while  “he  denied  misappropriating  the 
ring,  Cradduck’s  self-serving  affidavit  alone 
does  not  eliminate  the  existence  of  a factual 
dispute  on  the  issue, ’’which  precluded  sum- 


mary judgment.  Harmon’s  constitutional 
claims,  related  to  denial  of  due  process  in 
connection  with  the  loss  of  his  ring,  were 
dismissed.  See:  Harmon  v.  Cradduck , 2012 
OK  80, 286  P.3d  643  (Okla.  2012). 

Following  remand,  the  case  settled 
in  October  2013  for  $500  plus  $7,000  in 
Harmon’s  attorney  fees.  While  Harmon  is 
to  be  commended  for  his  fight  to  receive 
compensation  for  his  stolen  ring,  it  unfor- 
tunately took  him  almost  9 years  to  receive 
that  modicum  of  justice. 


Ninth  Circuit:  Residential  Reentry 
Center  Walkaway  is  Not  Escape 


The  Ninth  Circuit  Court  of  Appeals 
has  held  that  walking  away  from  a resi- 
dential reentry  center  does  not  constitute 
escape  under  18  U.S.C.  § 751(a). 

In  2008,  Anthony  E.  Burke  was  con- 
victed of  federal  offenses  in  Washington 
State  and  sentenced  to  37  months  in  prison 
and  36  months  of  supervised  release.  On 
March  19, 2010,  Burke  entered  the  Spokane 
Residential  Reentry  Center  (SRRC)  to 
comply  with  a supervised  release  condition 
that  he  serve  180  days  in  a reentry  center. 
The  following  month,  Burke  checked  out 
of  SRRC  and  did  not  return. 

He  was  arrested  in  Montana  the  next 

day. 

Burke  was  charged  with  escape  from 
custody  in  violation  of  § 751(a).  However, 
the  district  court  granted  his  motion  to 
dismiss  the  indictment,  finding  he  was 
not  in  custody  while  at  SRRC.  The  gov- 
ernment appealed  and  the  Ninth  Circuit 
affirmed. 

The  Court  of  Appeals  held  “that  Burke 
was  not  in  ‘custody’ when  he  left  the  SRRC. 


He  was  not  serving  a prison  sentence,  nor 
was  he  confined  to  SRRC  under  condi- 
tions equivalent  to  custodial  incarceration.” 
In  fact,  the  appellate  court  found,  “the 
conditions  of  his  release  ‘were  much  more 
analogous  to  probation  than  they  were  to 
imprisonment.’” 

“Like  an  individual  on  probation, 
Burke  was  conditionally  released  from 
incarceration,”  the  Ninth  Circuit  ex- 
plained. “His  failure  to  return  to  SRRC 
was  a violation  of  his  release  conditions 
punishable  by  revocation  of  release,  not  an 
escape  from  ‘custody’ within  the  meaning 
of  § 751(a).”  Burke  was  sentenced  to  a 
year  in  prison  and  9 months  of  supervised 
release  for  violating  the  conditions  of  his 
release. 

Circuit  Judge  Consuelo  Callahan  dis- 
sented, stating  that  she  “would  hold  that 
Burke  was  in  custody”  at  the  time  he  walked 
away  from  the  residential  reentry  center, 
and  thus  committed  the  offense  of  escape. 
See:  United  States  v.  Burke , 694  F.3d  1062 
(9th  Cir.  2012).  P 
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Possession  of  Cell  Phone  Doesn't  Violate 
Nevada  Escape  Device  Statute 


The  Nevada  Supreme  Court  has 
held  that  a statute  prohibiting  prison- 
ers from  possessing  escape  devices  does 
not  encompass  possession  of  a contraband 
cell  phone. 

Pursuant  to  NRS  212.093(1), prisoners 
are  prohibited  from  having  “any  key,  pick- 
lock,  bolt  cutters,  wire  cutters,  saw,  digging 
tool,  rope,  ladder,  hook  or  any  other  tool  or 
item  adapted,  designed  or  commonly  used 
for  the  purpose  of  escaping.” 

Pershing  County  jail  prisoner  Nickolas 
Mark  Andrews  was  charged  with  violating 
NRS  212.093(1)  when  guards  discovered  a 
cell  phone  hidden  in  a box  under  his  bunk. 
The  trial  court  agreed  with  Andrews,  how- 
ever, that  the  statute  does  not  prohibit  cell 
phone  possession. The  charge  was  dismissed 
and  the  state  appealed. 

The  Nevada  Supreme  Court  affirmed, 
finding  that  the  statute’s  plain  language 
“does  not  prohibit  the  possession  of  cell 
phones.”  Therefore,  the  district  court  had 
correctly  dismissed  the  charge  against  An- 
drews. Nevertheless,  the  state  argued  “that 
the  phrase  ‘designed  or  commonly  used  for 
the  purpose  of  escaping’ brings  cell  phones 
within  the  scope  of  the  statute.” 

Rejecting  this  “overambitious  reading,” 
the  Court  held  it  is  “clear  that  the  aim  of 
the  statute  is  to  prohibit  the  possession  of 
devices  used  to  forcibly  break  out  of,  or 
physically  flee  from,  a jail  cell. ’’The  Supreme 
Court  found  that  “In  stark  contrast  to  the 
items  enumerated  in  NRS  212.093(1),  it 
would  be  virtually  impossible  to  use  a cell 
phone”  to  forcibly  escape  from  custody. 

“In  the  broadest  sense,  a cell  phone 
could  arguably  be  used  to  assist  in  an 
escape  as  it  could  be  used  to  help  enlist  a 
third  party  to  provide  a getaway  ride  once 
an  inmate  has  already  fled  from  his  or  her 
jail  cell,”  the  Court  acknowledged.  “But  by 
this  rubric,  virtually  any  item  - even  shoes 
or  spectacles  - could  fall  within  the  scope 
of  the  statute  because  it  could  help  an 
inmate  to  escape  or  evade  recapture.  Thus, 
if  the  State’s  argument  were  credited,  then 
practically  any  item  could  fall  within  the 
scope  of  the  statute.” 

Instead,  the  Nevada  Supreme  Court 
concluded  “that  by  its  plain  and  unambigu- 
ous language,  NRS  212.093(1)  does  not 
prohibit  county  jail  inmates  from  possessing 


cell  phones.”  The  Court  noted  that  a sepa- 
rate statute, NRS  212.165(3), prohibits  state 
prisoners  from  having  a “portable  telecom- 
munications device”without  authorization, 


The  Kansas  Supreme  Court  vacated 
a sentencing  court’s  order  requiring 
a criminal  defendant  to  reimburse  Board 
of  Indigents’ Defense  Services  (BIDS)  at- 
torney fees,  for  failing  to  make  appropriate 
findings  on  the  record. 

Morgan  Wade  was  convicted  of  killing 
his  former  girlfriend  and  the  mother  of  his 
son.  His  convictions  were  reversed,  however, 
and  the  case  remanded  for  a new  trial.  See: 
State  v.  Wade , 284  Kan.  527, 161  P.3d  704 
(Kan.  2007). 

On  remand,  Wade  was  again  convicted 
and  the  trial  court  sentenced  him  “to  a 
hard  25  life  sentence”  on  one  charge  and  a 
consecutive  55-month  sentence  on  another. 
“The  court  also  ordered  that  Wade  reim- 
burse BIDS  attorney  fees  of  approximately 
$6,400  based  on  the  BIDS  fee  table.” 

The  Kansas  Supreme  Court  affirmed 
Wade’s  convictions  but  vacated  the  BIDS 
reimbursement  order.  Under  K.S.A.  22- 
4513,  a sentencing  court  may  require  a 
defendant  to  reimburse  BIDS  for  attorney 


The  Minnesota  Supreme  Court 
held  that  the  favorable  resolution  of 
criminal  proceedings  establishes  a rebut- 
table presumption  in  favor  of  expungement 
under  state  law. 

In  May  2009,  a defendant  identified 
only  as  RHB  was  charged  with  first-  and 
third-degree  assault  for  injuring  a young 
child.  He  was  found  not  guilty  by  a jury 
and  the  trial  court  entered  a judgment  of 
acquittal.  In  January  2011 , RHB  petitioned 
the  court  for  an  order  of  expungement  to 
seal  his  criminal  records. 

Minnesota’s  expungement  law,  Minn. 


but  the  legislature  did  not  extend  that 
prohibition  to  jail  prisoners.  See:  Sheriff, 
Pershing  County  v.  Andrews , 286  P.3d  262 
(Nev.  2012).  Ff 


fees.  However,  the  court  “must  consider  on 
the  record  at  the  time  of  assessment  the 
extent  of  the  defendant’s  financial  resources 
and  the  burden  upon  the  defendant  that 
will  result  from  such  a payment  order.”  See: 
State  v.  Robinson,  281  Kan.  538,  132  P.3d 
934  (Kan.  2006). 

The  state  agreed  that  the  sentencing 
court  had  failed  to  satisfy  the  Robinson 
requirements  before  ordering  Wade  to  re- 
imburse BIDS  attorney  fees.  “Although  the 
court  ascertained  that  Wade  is  employable 
and  does  work  when  he  is  not  in  prison, 
it  did  not  ascertain  his  financial  resources 
or  the  burden  such  reimbursement  would 
cause  him,”  the  Supreme  Court  wrote.  As 
such,  the  Court  vacated  the  sentencing 
court’s  order  requiring  Wade  “to  reimburse 
BIDS  for  attorney  fees,”  and  instructed 
the  lower  court  on  remand  “to  support 
any  subsequent  reimbursement  order  with 
explicit  findings  on  the  record.”  See:  State 
v.  Wade, 295  Kan.  916,287  P.3d237  (Kan. 

2012).  H 


Stat.  § 609A.03(5)(b),  mandates  that  the 
court  “‘shall  grant  the  petition’  unless  the 
party  opposing  the  petition  ‘establishes 
by  clear  and  convincing  evidence  that  the 
interests  of  the  public  and  public  safety  out- 
weigh the  disadvantages  to  the  petitioner  of 
not  sealing  the  record.’” 

The  court  granted  RHB’s  petition, 
concluding  that  the  “‘State  has  failed  to 
prove  by  clear  and  convincing  evidence’ 
that  the  public’s  interests  outweigh  RHB’s 
interests.” 

The  Court  of  Appeals,  however,  held 
the  trial  court  had  abused  its  discretion  by 
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failing  to  identify  any  specific  disadvantage 
that  RHB  would  suffer  in  the  absence  of 
expungement.  It  also  held  that  a petitioner 
cannot  rely  solely  upon  the  fact  that  crimi- 
nal proceedings  were  resolved  in  his  or  her 
favor. 

The  Minnesota  Supreme  Court 
reversed,  rejecting  both  findings.  The 
Court  stated  “that  once  a petitioner  meets 
the  ‘legal  threshold’  contained  in  Minn. 
Stat.  § 609A.02,  subd.  3,  he  or  she  is 
‘presumptively  entitled  to  expungement.’” 
That  presumption  “is  a ‘rebuttable  statu- 


tory presumption’  that  ‘shifts  the  burden 
of  ...  persuasion’  to  the  opposing  party.” 
The  statute’s  plain  wording  dictates  that 
“a  prior  acquittal  is  sufficient  to  justify 
expungement  unless  the  party  oppos- 
ing expungement  affirmatively  meets 
its  burden  of  persuasion.”  Moreover,  “a 
petitioner  is  not  required  to  prove  specific 
disadvantages  that  he  or  she  will  suffer  if 
the  petition  is  denied.” 

The  Supreme  Court  noted  that  “the 
State  presented  almost  no  evidence  that 
sealing  RHB’s  criminal  record  would  pres- 


ent a unique  or  particularized  harm  to  the 
public. ’’Indeed,  the  affidavits  submitted  by 
the  state  in  opposition  to  RHB’s  petition 
were  “unremarkable  and  generalized,  and 
could  be  submitted  in  nearly  every  expunge- 
ment case.” 

Accordingly,  the  Court  found  the 
trial  court  did  not  abuse  its  discretion 
when  it  concluded  the  state  had  failed  to 
overcome  the  presumption  of  expunge- 
ment to  which  RHB  was  entitled.  See: 
Minnesota  v.  RHB,  821  N.W.2d  817 
(Minn.  2012).  FI 
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Massachusetts  Warden  Removed 
After  Eight  Months  on  the  Job 


The  superintendent  of  the  Souza- 
Baranowski  Correctional  Center  in 
Shirley,  Massachusetts  was  removed  from 
his  job  only  eight  months  after  being  pro- 
moted to  the  position. 

Anthony  Mendonsa  started  as  a guard 
in  1978  and  worked  his  way  up  through  the 
ranks;  he  was  appointed  superintendent  at 
Souza-Baranowski  in  November  2011,  then 
removed  on  June  8,2012. 

“Superintendents  like  Mr.  Mendonsa 
serve  at  the  pleasure  of  the  commissioner,” 
said  Terrel  Harris,  a spokesman  for  the  state’s 
Executive  Office  of  Public  Safety.  “The  com- 
missioner received  information  that  led  to 
Mendonsa  being  detached  with  pay  pending 
an  investigation.  After  that,  he  was  removed 
and  [retired  on]  June  30,2012.” 

State  officials  called  Mendonsa’s 
removal  a personnel  matter  and  declined 
to  comment  further.  Other  officials  and 
prisoner  advocates  who  requested  anonym- 
ity said  Mendonsa’s  abrupt  departure  was 
related  to  allegations  of  sexual  harassment 
involving  a female  employee. 

It  is  hoped  that  positive  change  will 
come  with  a new  superintendent  at  Souza- 
Baranowski.  “Massachusetts  prisons  are 
grossly  overcrowded  and  at  a breaking 
point,”  said  Leslie  Walker,  the  executive  di- 
rector of  Massachusetts  Correctional  Legal 
Services.  “Idleness  and  violence  reign.  If  any 
prison  in  Massachusetts  needs  a leader  who 
is  fair,  wise,  and  respectful  to  prisoners  and 
staff,  it  is  this  facility.” 

First  opened  in  1998,  Souza-Bara- 
nowski, named  after  two  guards  killed 
during  an  escape  attempt,  is  the  state’s  new- 
est and  most  secure  prison.  It  has  a keyless 
security  system  that  remotely  opens  and 
closes  1,705  doors.  It  is  also  an  extremely 
violent  place. 

When  double  bunks  were  added  in 
2009,  the  number  of  assaults  jumped  nearly 
50%  from  the  previous  year,  accounting  for 
a third  of  all  assaults  in  the  state’s  prison 
system.  Guards  reported  using  force  377 
times  that  year. 

In  2010,  the  facility  had  43  prisoner- 
on-staff  assaults,  three  of  which  resulted  in 
serious  injuries. There  were  also  97  prisoner- 
on-prisoner  assaults  with  25  causing  serious 
injury.  According  to  Thomas  Dickhaut,  a 
former  Souza-Baranowski  superintendent 


who  was  stabbed  in  the  face  by  a prisoner 
in  2009  - one  of  three  superintendents  who 
have  been  assaulted  at  the  facility  - there 
are  three  to  five  daily  emergency  warnings 
announced  over  the  prison’s  public  address 
system. 

“It’s  a very  difficult  inmate  population,” 
he  said.  Perhaps  it  would  be  less  difficult  if 
the  facility  was  not  overcrowded  and  had 
competent,  professional  leadership. 

Three  weeks  after  Mendonsa  was 
removed  as  superintendent  at  Souza- 
Baranowski,  a violent  incident  occurred  in 
which  a guard,  Nathan  Beauvais,  28,  was 
stabbed  in  the  neck  and  6 or  7 other  guards 
were  injured. 

Rarn  Pak,  the  prisoner  who  used  a 


IOWA  IS  ONE  OF  THE  TOUGHEST  STATES 
in  the  nation  for  disenfranchised  felons 
who  want  to  obtain  reinstatement  of  their 
voting  rights,  a review  by  the  Associated 
Press  found. 

When  Republican  Governor  Terry 
Branstad  took  office  in  2011,  he  reversed 
a six-year-old  policy  instituted  by  former 
Governor  Tom  Vilsack,  a Democrat,  which 
had  automatically  reinstated  felons’  voting 
rights  upon  their  release  from  prison  or 
discharge  from  community  supervision. 
[See:  PLN,  Aug.  2011,  p.37]. 

More  than  8,000  felons  in  Iowa  have 
completed  their  prison  sentence  or  been  re- 
leased from  supervision  since  Branstad  took 
office,  but  less  than  a dozen  had  regained 
their  voting  rights  as  of  mid-2012. 

“Wow  - that  seems  pretty  low,”  ob- 
served Rita  Bettis,  a lobbyist  for  ACLU 
Iowa. 

Branstad,  who  was  Iowa’s  governor 
from  1982  to  1998,  implemented  a policy 
similar  to  one  that  preceded  Vilsack’s 
administration.  Under  Branstad’s  policy, 
former  offenders  must  navigate  an  onerous 
bureaucratic  process  to  obtain  reinstate- 
ment of  their  citizenship  rights,  including 
the  right  to  vote. 

The  process  includes  a 31-question  ap- 
plication; one  of  the  questions  requires  the 
applicant  to  supply  the  current  address  of 


shank  to  stab  Beauvais,  pleaded  guilty 
to  charges  related  to  the  attack  and  was 
sentenced  in  March  2013  to  42-45  years 
in  prison.  Pak’s  cellmate,  Soksoursdey 
Roeung,  charged  with  armed  assault  with 
intent  to  murder  and  assault  and  battery 
on  a corrections  officer  in  connection 
with  the  incident,  was  convicted  and 
sentenced  to  18-23  years  on  November 
5,2013. 

Bruce  Gelb  has  been  named  the  new 
superintendent  at  Souza-Baranowski;  he 
previously  served  as  superintendent  of  MCI 
Concord.  PI 

Sources:  Boston  Globe,  Associated  Press,  www. 
nashobapublishing.  com,  www.  telegram,  com 


the  judge  who  handled  his  or  her  convic- 
tion. A criminal  history  report,  which  costs 
115  and  takes  weeks  to  obtain,  must  be  sub- 
mitted. The  most  controversial  requirement 
is  the  submission  of  a full  credit  report.  The 
review  of  the  application  can  then  take  up 
to  six  months. 

Even  with  the  assistance  of  counsel, 
the  process  is  not  always  navigable.  Henry 
Straight,  40,  lost  his  voting  rights  as  a 
result  of  a conviction  for  stealing  a soda 
machine  as  a teenager  and  fleeing  while 
on  bond.  He  hired  an  attorney  and  spent 
a year  trying  to  obtain  his  voting  rights. 
Branstad’s  office  rejected  his  application 
because  Straight  failed  to  submit  a full 
credit  report;  the  summary  he  provided 
failed  to  show  that  he  had  paid  off  de- 
cades-old court  costs. 

“They  make  the  process  just  about 
impossible,”  said  Straight.  “I  hired  a lawyer 
to  navigate  it  for  me  and  I still  got  rejected. 
Isn’t  that  amazing?” 

Governor  Branstad’s  stringent  voting 
rights  reinstatement  policy  contravenes  a 
national  trend  that  began  in  1996,  to  make 
it  easier  for  felons  to  regain  their  ability  to 
vote.  Kentucky,  Florida  and  V irginia  are  the 
only  other  states  that  require  the  governor’s 
permission  for  reinstatement  of  voting 
rights,  though  they  don’t  require  a credit 
report.  Voting  rights  are  automatically  re- 
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stored  to  felons  in  38  states,  sometimes  after 
they  have  completed  their  terms  of  parole  or 
probation.  Only  Maine  and  Vermont  never 
disenfranchise  felons  - even  while  they  are 
incarcerated.  The  other  states  set  waiting 
periods  for  restoration  of  rights. 

“Iowa  is  in  a dwindling  minority  of 
extremely  restrictive  states,”  noted  Marc 
Mauer,  executive  director  of  The  Sentenc- 
ing Project,  a national  organization  that 
advocates  for  policies  that  make  it  easier 
for  former  offenders  to  regain  their  voting 
rights.  For  felons,  Governor  Branstad  is 
“making  your  right  to  vote  contingent  on 
your  financial  status,”  Mauer  stated. 

Republican  Secretary  of  State  Matt 
Schultz  had  urged  Branstad  to  reinstate 
the  onerous  application  process  to  “send  a 
message  to  Iowa’s  voters  that  their  voting 
privilege  is  sacred  and  will  not  be  compro- 
mised.” 

In  December  2012,  however,  Governor 
Branstad  indicated  that  he  would  streamline 
the  application  process  for  reinstatement  of 
felons’  voting  rights  after  the  NAACP 
raised  concerns  as  part  of  its  “Restore  the 
Votes”  campaign.  A new  version  of  the 
state’s  restoration  of  rights  application  has 
simplified  the  instructions,  includes  a de- 
tailed checklist  to  ensure  applicants  provide 
all  of  the  required  documentation  and,  most 
importantly,  dispenses  with  the  credit  report 
requirement. 

The  five-page  application  still  requires 
applicants  to  provide  the  current  address  of 


their  sentencing  judge,  to  answer  questions 
about  child  support  and  alimony  obligations 
and  whether  they  have  filed  state  or  federal 
tax  returns,  and  to  provide  a copy  of  their 
criminal  history  record. 

“When  an  individual  commits  a 
felony,  it  is  fair  they  earn  their  rights  back 
by  paying  restitution  to  their  victim,  court 
costs,  and  fines,”  Governor  Branstad  stated. 
“Iowa  has  a good  and  fair  policy  on  the 
restoration  of  rights  for  convicted  felons, 
and  to  automatically  restore  the  right  to 
vote  without  requiring  the  completion  of 
the  responsibilities  associated  with  the 
criminal  conviction  would  damage  the  bal- 
ance between  the  rights  and  responsibility 
of  citizens.” 

In  February  2013,  the  NAACP  Iowa 
State  Conference  paid  for  a billboard  near 
the  state  capitol  that  advocated  for  “restor- 
ing the  votes  of  people  with  former  felony 
convictions  who  have  completed  all  the 
terms  of  their  sentences.” 

According  to  NAACP  senior  director 
for  voting  rights  Jotaka  Eaddy,  “The  faces 
on  the  billboard  represent  millions  of  citi- 
zens whose  voices  are  silenced  because  of 
past  felony  convictions.  These  are  parents, 
taxpayers,  students,  employees,  and  in  some 
cases  employers  who  are  expected  to  rein- 
tegrate and  function  normally  in  a society 
where  they  cannot  cast  a vote.”FJ 

Sources  -.Associated  Press,  The  Gazette , http:// 
wqad.com 
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The  Other  Death  Penalty  Project 

is  proud  to  announce  the  publication  of 
Too  Cruel,  Not  Unusual  Enough,  the  first  and 
only  anthology  of  writings  by  and  about 
life  without  parole  prisoners! 

Praised  by  notables  including  Professors 
Michelle  Alexander,  Austin  Sarat,  and  Rob- 
ert Johnson,  Too  Cruel,  Not  Unusual  Enough 
won  a gold  medal  for  best  anthology  in  the 
2013  Independent  Publisher  Awards. 

Buy  your  copy  today — order  now  for  the 
holidays!  All  proceeds  from  book  sales 
support  the  vitally  important  work  of  The 
Other  Death  Penalty  Project. 

Visit  www.createspace. com/3949760  or 
www.theotherdeathpenalty.org  to  order. 
The  Other  Death  Penalty  Project  can  be 
contacted  by  email  at  todp@live.com, 
or  by  regular  mail  at  PO  Box  1 486, 
Lancaster  CA  93584. 
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Elder  Abuse  in  Prisons:  The  Call  for  Elder  Justice 
and  Human  Rights  Protections  Behind  Bars 


“Prison  is  a hard  place.  Pure  Hell!  As  long  as 
you  are  in  khaki,  you  are  considered  non-human. 
The  elder  suffer  the  most  because  there  isn't  much 
for  them,  us.  I have  the  start  of osteoporosis  and 
seeing  how  some  people  young  ajid  old  are  treated 
makes  me  suffer  ajid  deal  with  it.  Overall  it's 
horrible  and  wouldn't  wish  this  on  my  worst 
enemy. " — Mary,  a 64-year-old  incarcerated 
woman  serving  a 20-year  sentence 

AS  THE  MOVEMENTS  FOR  ELDER  JUSTICE 

and  human  rights  of  older  persons  are 
gaining  national  and  international  momen- 
tum, we  must  not  neglect  the  safety  and 
protection  of  older  adults  in  prison.  So  what 
is  meant  by  elder  abuse?  According  to  the 
World  Health  Organization,  elder  abuse 
is  defined  as  “a  single,  or  repeated  act,  or 
lack  of  appropriate  action,  occurring  within 
any  relationship  where  there  is  an  expecta- 
tion of  trust  which  causes  harm  or  distress 
to  an  older  person.”  Elder  abuse  may  take 
many  forms  and  consists  of  physical,  sexual, 
psychological  or  emotional  abuse,  financial 
exploitation  and  intentional  or  unintentional 
neglect,  including  medical  neglect. 

Most  of  the  elder  abuse  prevention,  de- 
tection and  intervention  efforts  are  geared 
towards  community-dwelling  older  adults 
who  are  abused,  neglected  and  exploited 
in  their  family  homes,  neighborhoods  and 
long-term  care  or  nursing  home  settings. 
However,  much  less  attention  is  given  to 
older  adults  who  are  incarcerated. 

What  differentiates  elders  in  prison 
is  that  they  have  been  convicted  of  crimes, 
including  drug,  sex  and  violent  offenses.  I 
argue  that  regardless  of  older  adults’  past 
criminal  histories  they  deserve  equal  rights 
and  protections  from  elder  abuse.  Most  of  the 
information  about  elder  abuse  in  prison  has 
been  anecdotal.  In  this  article,  I provide  find- 
ings from  my  2010-2011  survey  of 677  adults 
aged  50  and  older  in  a northeastern  prison 
system.  Many  of  the  experiences  described 
by  older  adults  in  prison  can  be  classified  as 
elder  abuse,  neglect  or  mistreatment. 

Elder  Abuse  in  the 
Social  Context  of  Prison 

In  the  survey,  many  incarcerated  older 
adults  reported  some  of  the  harsh  realities  of 


by  Tina  Maschi,  Ph.D.,  LCSW,  ACSW 

incarceration,  ranging  from  being  a victim  of 
and/or  witnessing  minor  to  severe  trauma, 
abuse,  violence  and  exploitation.  As  in  the  case 
of  Joseph,  a 72-year-old  man  who  experienced 
sexual  assault,  mistreatment  by  staff  and  separa- 
tion from  his  family:  “I  am  72  and  I am  afraid 
of  being  assaulted  again.  I get  stressed  out 
because  we  are  treated  like  pieces  of  garbage 
and  always  threatened  with  harm  from  officers. 
I have  a sister  in  the  rest  home  and  have  no 
contact  with  her.  My  son  is  in  prison.” 

Some  older  prisoners  also  described 
“being  picked  on  for  petty  things  by  guards,” 
“constant  shakedowns, ’’“canceled  recreation” 
and  “being  denied  medical/ medical  help  and 
phone  privileges  for  no  reason  at  all”;  “being 
punished  for  other  people’s  actions”;  and  “be- 
ing accused  of  things  you  didn’t  do  and  your 
j'ob  taken  away.”  Some  older  adults  reported 
being  a victim  of  and/ or  witnessing  violence 
and  abuse,  including  being  “raped,”  a “male 
guard  feeling  on  my  body, ’’“seeing  killings  in 
prison  yard  and  mess  hall  and  guards  killing 
inmate  [s] ,”  and  being  “beaten  by  corrections 
officers”  and  seeing  “corrections  officers 
stomping  inmates  into  comas.”  Other  older 
prisoners  said  they  experienced  “aggression 
from  other  inmates,”  “being  assaulted  by  a 
young  mental  patient”  and  “being  robbed.” 

Solitary  Isolation  and  Other  Forms 
of  Cruel  and  Unusual  Punishment 

Older  adults  also  described  experiences 
of  isolation  or  being  victims  of  and/or 
witnesses  to  forms  of  torture  or  cruel  and  un- 
usual punishment.  Their  comments  included: 
“prison  officers  confine  inmates  in  2 cages 
15-20  minutes  25  at  times...”;  “I’ve  been 
locked  up  in  a room  for  23  hours  a day  for 
the  past  four  months  without  an  explanation 
from  administration”;  “locked  up  in  a cell  22 
hours  a day  and  not  enough  recreation  time”; 
“there’s  a lack  of  programs  to  keep  the  mind 
active”;  and  “there  are  searches  where  prop- 
erty becomes  destroyed  or  stolen.”  Others 
reported  an  environment  of  “constant  noise” 
and  cells  that  are  “constantly  lit  up.” 

Medical  Neglect  and 
Healthcare  Abuse 

Many  older  adults  reported  poor 
nutrition  and  inadequate  healthcare  within 


the  prison.  Some  of  their  statements  included: 
“food  nutrition  - poor,  variety  - poor,  balance 
- none,  lack  of  use  of  utilities,  water  - no  water 
to  drink  for  2 days,  food,  meat  not  cooked,  not 
getting  out  to  yard  enough,”  and  “everyone 
chain  smokes  around  me  all  the  time. ’’Others 
reported  staff  apathy  and  medical  neglect  with 
the  following  comments:  “there  is  indifference 
to  my  need  for  medical  care”;  “medical  depart- 
ment ignoring  medical  complaints”;  “there’s 
a failure  of  medical  personnel,  malpractice, 
a failure  to  treat,  negligence,  abuse,  denial 
of  vital  medication,  heart  meds”;  “a  failure 
to  follow  specialists’  recommendations  for 
treatment  of  hypertension  and  pain”;  “having 
to  wait  2 to  4 years  to  participate  in  a prison 
program”;  and  “mismanagement  of  prison  and 
neglect  of  serious  health  issues.” 

The  Trauma  of  Family  Separation 

Most  older  adults  reported  separation 
from  family  and  the  community  as  a form 
of  abuse  or  mistreatment.  Some  reported: 
“I  am  confined  like  an  animal  and  kept 
away  from  family,  treated  badly  by  officers,” 
“being  here  away  from  my  family  and  not 
having  freedoms,”  “being  transferred  to 
a prison  where  my  loved  ones  couldn’t 
visit  because  of  the  distance”  and  “I  cannot 
contact  family,  I think  about  my  children, 
grandkids,  children  in  [the  Department  of 
Youth  Services].”  Other  barriers  to  family 
contact  included  “poor  mail  delivery”  and 
“the  lack  of  phones.” 

Several  survey  participants  who  were 
close  to  being  released  from  prison  de- 
scribed their  bleak  options  for  future 
employment  and  economic  earning  power. 
They  stated,  “I  worry  about  when  I get  out  - 
getting  [my]  kids  a place  to  live”;  “keeping  a 
job  to  make  ends  meet”;  “job  opportunities 
upon  my  release,  rebuilding  relationships 
with  my  children”  and  “not  being  able  to 
support  them.”  One  respondent  wrote,  “I 
believe  the  intent  is  for  us  to  die  in  here.” 

"Policy"  Abuse  and  Mistreatment 

Some  older  adults  reported  a type  of 
policy  trauma  in  response  to  how  sentenc- 
ing and  parole  policies  impacted  their  state 
of  physical  and  mental  well-being.  Their 
comments  included  being  put  in  solitary 
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confinement  for  14  years,  the  use  of  “mali- 
cious disciplinary  charges  used  to  lock  me 
up  in  closed  custody  illegally,”  “waiting 
endlessly  for  my  court  appeal”  and”  being 
denied  parole  eight  times.” 

Stigma  as  a Precursor  of 
Abuse  and  Mistreatment 

Other  older  prisoners  described  the 
stigma  of  incarceration  and  the  loss  of  iden- 
tity that  heightens  the  risk  of  elder  abuse 
or  effective  responses  to  such  abuse.  Their 
comments  included:  “you’re  identified  as  a 
number,  and  not  as  a human  being”  and  “as 
long  as  you’re  in  khaki,  you  are  considered 
non-human.”  Several  older  adults  shared 
significant  concerns  about  how  staff  often 
had  their  own  unfair,  informal  rules  and  did 
not  enforce  formal  protective  policies.  One 
survey  participant  noted  about  correctional 
officers,  “they  seem  to  lack  a ‘higher  power’ 
to  address  prison  abuse  and  neglect.” 

Towards  Elder  Justice  and  Human 
Rights  for  Older  Persons  in  Prison 

Based  on  the  World  Health  Organiza- 
tion’s  definition  of  elder  abuse,  most  of  the 
experiences  described  above  can  be  classified 
as  a form  of  elder  abuse,  neglect  or  mistreat- 
ment. Some  existing  laws  that  can  be  used 
to  protect  the  rights  of  older  adults  in  prison 
include  the  Prison  Rape  Elimination  Act, 
compassionate  release  or  medical  parole 
statutes  and  the  Americans  with  Disabilities 
Act.  However,  the  application  of  mandated 
reporting  laws  (i.e.,  requiring  certain  officials 
and  licensed  professionals  to  report  incidents 
of  abuse  or  suspected  abuse)  has  not  been 
extended  to  incarcerated  older  adults  as  a tool 
for  prevention,  assessment  and  intervention 
responses  to  elder  abuse. 

A recent  report  issued  by  the  United 
Nations  High  Commissioner  for  Human 
Rights  has  urged  that  special  consideration 
be  given  to  older  adults  in  prison  due  to  the 
accumulated  or  aggravated  disadvantages 
inherent  in  their  carceral  status  and  grave 
human  rights  conditions.  Fundamental  to 
human  rights  values  are  dignity  and  respect 
for  all  persons,  and  the  indivisible  and  in- 
terlocking holistic  relationship  of  all  human 
rights  in  civil,  political,  economic,  social 
and  cultural  domains.  In  the  Convention 
on  the  Rights  of  Older  Persons,  rights  are 
framed  by  conceptions  of  equality,  respect, 
autonomy  and  dignity. 

Areas  of  protection  of  older  persons 
that  are  underscored  for  those  in  prison 


include  age  discrimination,  legal  capac- 
ity and  equal  recognition  before  the  law, 
conditions  of  institutional  and  home-based 
long-term  care,  violence  and  abuse,  access 
to  productive  resources,  work,  food  and 
housing,  social  protection  and  the  right  to 
social  security,  right  to  health  and  palliative 
and  end-of-life  care,  disabilities  in  old  age, 
access  to  justice  and  legal  rights. The  United 
Nations  classifies  “older  prisoners”  as  a spe- 
cial needs  population  - along  with  racial/ 
ethnic  minorities,  persons  with  disabilities 
or  terminal  illnesses,  GLBT  prisoners  and 
death  row  prisoners  - with  specific,  non- 
binding guidelines  for  their  treatment  that 
include  care  transitions. 

Existing  United  Nations  documents, 
such  as  the  Standard  Minimum  Rules  for  the 
Treatment  of  Prisoners  and  the  Handbook 
on  Prisoners  with  Special  Needs,  set  forth 
non-enforceable  guidelines  that  address  the 
rights  and  needs  of  incarcerated  older  adults, 
including  access  to  prison  rehabilitation, 
physical  and  mental  health  care,  geriatric- 
specific  care,  and  family  programming 
and  linkages  to  community  services.  The 
community  reintegration  or  resettlement 
of  older  prisoners  with  their  families  is  a 
critical  issue  that  requires  attention  from 
corrections  officials  and  others  involved  in 
reentry.  The  collateral  consequences  of  in- 
carceration, such  as  lack  of  access  to  housing, 
healthcare,  employment  and  social  security 
and  benefits,  make  it  challenging  for  older 
adults  to  readjust  following  their  release  from 
custody  - especially  those  who  have  served 
lengthy  prison  terms.  FI 

Tina  Maschi,  Ph.D.,  LCSW,  ACSW  is  an 
associate  professor  at  Fordham  University 
Graduate  School  of  Social  Service  and  re- 
cipient of  the  2010  Geriatric  Social  Work 
Faculty  Scholars  Award funded  by  the  John  A. 
Hartford  Foundation  and  the  Gerontological 
Society  of  America.  She  has  over  25  years  of 
experience  working  with  diverse  age  groups 
of  survivors  of  trauma  in  correctional  and 
community  settings.  She  is  the  President  of 
the  National  Organization  of  Forensic  Social 
Work  and  the  Executive  Director  of  the  Be 
the  Evidence  Project  at  Fordham  University , 
which  brings  light  to  pressing  human  rights 
and  social  justice  issues  of  our  times,  such  as 
Aging  in  the  Criminal  Justice  System.  Read 
more  about  her  research,  community  outreach 
ayid  advocacy  efforts  at  www.fordham.edu/ 
btep.  She  provided  this  article  exclusively  for 
Prison  Legal  News. 
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New  York  City's  Revised  Indigent  Defense  Services  Plan  Upheld 


The  New  York  Court  of  Appeals  - 
the  state’s  highest  court  - held  last  year 
that  changes  to  New  York  City’s  system 
of  indigent  defense,  which  permit  the  as- 
signment of  conflict  cases  to  institutional 
providers  without  the  involvement  of  county 
bar  associations,  do  not  violate  state  law. 

In  response  to  Gideon  v.  Wainwright, 
372  U.S.  335  (1963),  the  1965  New  York 
legislature  enacted  County  Law  § 722, 
which  mandated  the  creation  of  an  indigent 
defense  plan.  Under  the  established  plan, 
the  Legal  Aid  Society  was  the  primary 
indigent  defense  provider  for  New  York 
City.  When  a conflict  of  interest  among 
co-defendants  existed,  the  court  would 
appoint  counsel,  known  as  conflict  counsel, 
from  a list  of  qualified  attorneys  identified 
by  the  county  bar  associations.  At  the  time, 
the  Legal  Aid  Society  was  the  only  insti- 
tutional provider  of  indigent  legal  services 
in  the  City. 

In  1996  the  City  began  contracting 
with  other  institutional  providers  to  pro- 
vide indigent  defense  services,  but  conflict 
counsel  was  still  selected  in  accordance  with 
the  1965  plan. 

New  York  City  did  away  with  por- 
tions of  the  1965  plan  in  January  2010  and 
allowed  institutional  providers  to  supply 
conflict  counsel.  Under  the  revised  plan, 
the  county  bar  associations  no  longer  have 
control  over  the  selection  of  counsel  in 
conflict  cases. 

The  New  York  County  Lawyers’  As- 
sociation and  the  New  York  Criminal  Bar 
Association  initiated  a “hybrid  CPLR  article 
78  and  declaratoryjudgment  proceeding”in 
state  court,  challenging  the  City’s  2010 
indigent  defense  services  plan. They  argued 
that  the  plan  violated  County  Law  § 722 
because  that  statute  “neither  contemplates 
nor  allows  the  City’s  assignment  of  conflict 
cases  to  institutional  providers.” 

The  New  York  Court  of  Appeals  dis- 
agreed, holding  “that  the  City’s  2010  plan 
for  indigent  defense  constitutes  a valid 
combination  plan  under  County  Law  § 
722(4).  Construed  as  a whole,  section 
722  affords  the  City  the  flexibility  to  ap- 
point institutional  providers  to  represent 
indigent  defendants  where  a conflict  of 
interest  precludes  representation  by  the 
primary  provider.”  In  short,  the  City’s  plan 
“allows  for  the  defense  of  indigent  criminal 
defendants  by  the  Legal  Aid  Society,  other 


institutional  providers  and  the  private  bar,  as 
a combination  plan  that  serves  the  needs  of 
the  clients  but  also  recognizes  fiscal  realities 
to  be  borne  by  the  City.” 

Chief  Judge  Jonathan  Lippman  and 
two  other  appellate  judges  dissented,  noting 
that  “[t]he  City  may  have  very  sound  policy 
reasons  for  the  change  it  proposes,  but  as 
it  goes  about  altering,  perhaps  irretrievably, 


In  June  2012, Britain’s  High  Court  of 
Justice  blocked  the  extradition  of  a defen- 
dant wanted  in  Minnesota  for  sex  crimes, 
stating  a “flagrant  denial”  of  his  human 
rights  would  result  if  he  were  subjected  to 
civil  commitment  under  U.S.  law. 

Shawn  Sullivan,  43,  a dual  U.S. -Irish 
citizen,  is  wanted  for  indecent  assault  of 
two  11-year-old  girls;  he  also  allegedly  had 
unlawful  sex  with  a 14-year-old  girl.  The 
crimes  occurred  between  1993  and  1994. 
Shortly  after  being  questioned  about  the 
indecent  assaults,  Sullivan  fled  the  United 
States  and  traveled  to  the  UK.  He  wasn’t  ar- 
rested on  the  charges  until  June  28, 2010. 

The  U.S.  requested  Sullivan’s  extradi- 
tion and  a lower  British  court  found  there 
was  “no  question”  that  he  should  be  returned 
to  face  prosecution.  On  appeal,  the  only 
issue  was  whether  Sullivan’s  extradition 
would  be  incompatible  with  Article  5 of  the 
European  Convention  on  Human  Rights  or 
breach  the  rule  against  specialty  (which  pro- 
vides that  a person  who  is  extradited  may 
only  be  prosecuted  for  the  crimes  specified 
in  the  extradition  request). 

Although  civil  commitment  is  a 
process  available  in  20  states,  including 
Minnesota,  it  is  unknown  in  European 
justice  systems.  “Minnesota’s  law  is  said  to 
be  more  draconian  than  many  others,”  the 
High  Court  wrote.  It  relied  heavily  on  the 
testimony  of  William  Mitchell  College  of 
Law  Dean  Eric  Janus,  who  has  considerable 
experience  with  persons  subject  to  civil 
commitment  in  Minnesota  - mostly  sex 
offenders.  [See,  e.g.,  PLN,  Oct.  2013,  p.38; 
Sept.  2013,  p.48]. 

The  High  Court  said  it  would  be  “most 
unfortunate  from  the  point  of  view  of  the 


the  network  of  indigent  defense  service 
providers  that  has  been  in  place  for  some  47 
years,  it  would  seem  more  than  ordinarily 
important  to  insist  upon  compliance  with 
the  limitations  contained  in  County  Law 
§ 722....”  See:  In  the  Matter  of  The  New 
York  County  Lawyers’  Assn.  v.  Bloomberg , 
979  N.E.2d  1162  (N.Y.  2012),  reargument 
deyiied.  PI 


victims  and  of  justice”  should  Sullivan  es- 
cape trial  in  the  U.S.  due  to  his  risk  of  being 
subject  to  civil  commitment  following  his 
extradition. 

The  evidence  showed  that  of  the  more 
than  600  offenders  civilly  committed  in 
Minnesota,  none  has  been  permanently 
released  since  the  program  went  into  effect 
in  1994.  Only  one  offender  has  received  a 
provisional  discharge  from  the  state’s  civil 
commitment  program  - Clarence  Opheim, 
64,  who  was  released  to  a halfway  house  in 
March  2012. 

The  issue  before  the  High  Court 
centered  on  whether  an  order  for  civil  com- 
mitment constituted  “lawful  detention”  for 
a person  of  unsound  mind.  Looking  to  the 
foreseeable  consequences  of  extradition, 
the  Court  concluded  that  Sullivan  would 
be  subject  to  civil  commitment  should  he 
be  returned  to  Minnesota. 

That  consequence  would  be  realized 
if  Sullivan  was  found  to  have  a sexual  dis- 
order or  dysfunction  under  the  state’s  civil 
commitment  law.  “Since  it  is  not  necessary 
to  prove  that  amounts  to  an  inability  to 
control  his  sexual  impulses,  it  is  plain  that 
the  criteria  fall  far  short  of  proving  he  is  of 
unsound  mind,”  the  High  Court  wrote. 

The  Court  further  observed  that  should 
Sullivan  face  civil  commitment,  his  1996 
suspended  jail  sentence  for  indecent  assaults 
on  two  12-year-old  girls  in  Ireland  would 
be  admissible.  The  Court  found  that  under 
Minnesota’s  civil  commitment  statute, 
there  is  “no  requirement  that  the  offences 
took  place  recently,  nor,  indeed,  that  the 
misconduct  resulted  in  conviction,  pro- 
vided that  the  misconduct  is  substantiated 
by  credible  evidence”  rather  than  a higher 
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standard  of  proof. 

While  the  High  Court  said  it  was 
“plainly  in  the  interests  of  justice”  that 
Sullivan  face  trial  on  the  sex  charges  in 
Minnesota,  it  held  the  risk  of  civil  com- 
mitment would  be  a “flagrant  denial”  of 
his  rights  under  Article  5 of  the  European 
Convention  on  Human  Rights.  Accord- 
ingly,  U.S.  officials  were  given  one  week 
to  guarantee  that  Sullivan  would  not  face 
civil  commitment  should  he  be  returned  to 
Minnesota;  no  such  assurance  was  made, 
however,  and  the  extradition  proceeding 
was  dropped. 

Sullivan  thus  remains  free  in  the  UK, 
but  faces  prosecution  and  possibly  civil 
commitment  should  he  ever  return  to  the 
United  States  or  travel  to  any  other  country 
willing  to  extradite  him.  See:  Sullivan  v. 
Government  of  the  United  States , High  Court 
of  Justice,  Queen’s  Bench  Division,  2012 
EWHC  1680  (June  6,2012). 

“The  European  courts  are  starting  to 
view  U.S.  courts  as  being  so  draconian  that 
it  violates  human  rights,”  former  federal 
prosecutor  Jeffrey  Cramer  was  quoted  as 
saying  in  a January  14,  2013  news  article. 
“They’ve  always  felt  this  way  pertaining  to 


death  penalty  cases,  but  now  we  are  seeing 
it  more  in  fraud  and  sexual  abuse  cases.” 

There  are  presently  698  offenders 
civilly  committed  to  the  Minnesota  Sex 
Offender  Program.  A state  task  force  has 
been  considering  changes  to  the  state’s  civil 
commitment  process,  including  a central 
state  court  that  will  decide  how  offenders 
are  selected  for  commitment  and  when 
they  are  released.  Additionally,  a higher 
standard  of  proof  - beyond  a reasonable 
doubt  - has  been  proposed  before  of- 
fenders can  be  civilly  committed,  as  well 
as  “regular  periodic  reviews”  of  civil  com- 
mitment cases. 

“It’s  not  an  exaggeration  to  say  the 
[program]  is  a de-facto  life  sentence,”  noted 
Eric  Janus,  who  serves  on  the  task  force. 
“What  we’re  saying  is,  before  we  spend  a 
huge  amount  of  money  to  lock  people  up, 
we  better  be  really  sure  that  these  people 
need  this  super  level  of  protection.” 

Minnesota  is  currently  facing  a class- 
action  federal  lawsuit  that  challenges  the 
constitutionality  of  the  state’s  civil  com- 
mitment statute,  including  the  indefinite 
detention  of  committed  offenders.  See: 
Karsjens  v.  Minnesota  Department  of  Human 


Services,  U.S.D.C.  (D.  Minn.),  Case  No. 
0:ll-cv-03659-DWF-JJK. 

Sources:  Fox  News,  www.telegraph.co.uk, 
Star  Tribune,  www.dailymail.co.uk 
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Arizona:  On  May  28, 2013,  a former 
staff  member  at  FCI  Phoenix  was  convicted 
of  six  counts  of  sexual  abuse  of  a ward.  A 
federal  jury  found  that  Jose  Arnulfo  Marti- 
nez, 49,  sexually  abused  a prisoner  on  three 
separate  occasions  in  2008  and  victimized 
another  prisoner  three  times  in  2010.  Each 
conviction  carries  a prison  sentence  of  up  to 
15  years  and/or  a 1250,000  fine. 

Arizona:  Alcohol  appears  to  have  been 
a factor  in  a single-vehicle  rollover  accident 
on  June  14, 2013  that  injured  five  ofF-duty 
prison  guards  from  ASPC-Yuma.  The  ac- 
cident occurred  in  a personally-owned 
vehicle  in  the  desert  near  the  city  of  San 
Luis,  in  an  area  where  people  commonly 
go  off-roading.  The  crash  trapped  one  of 
the  occupants  inside  the  vehicle,  requiring 
rescue  workers  to  use  the  Jaws  of  Life.  The 
incident  is  under  investigation  and  ADOC 
spokesman  Andrew  Wilder  said  the  names 
of  the  employees  involved  would  not  be 
released. 

Arizona:  On  June  4,  2013,  Cochise 
County  Sheriff’s  detention  officer  Mario 
Serrano  was  arrested  and  charged  with  17 


News  in  Brief 

other  suspects  as  a result  of  a year-long 
Drug  Enforcement  Agency  investigation 
into  a narcotics  distribution  ring.  The 
group,  including  Serrano,  would  import 
kilos  of  cocaine  from  Mexico,  transport 
them  to  locations  in  Tucson  and  then 
distribute  the  drug  to  street-level  dealers. 
They  are  charged  with  conspiracy  to  import, 
transport,  sell  and  possess  cocaine;  money 
laundering;  sale  and  transportation  of  a 
narcotic  drug  for  sale;  and  use  of  a wire  or 
electronic  communication  in  a dmg  offense. 
Serrano  had  already  resigned  from  his  posi- 
tion with  the  Sheriff’s  Office. 

Arkansas:  Several  hours  after  Bethany 
Nicole  Williams,  24,  was  released  from  the 
Baxter  County  jail  on  May  19,  2013,  she 
called  jail  staff  to  ask  if  she  could  return 
to  pick  up  something  she  left  behind. 
The  “small  container”  she  had  left  in  the 
pocket  of  her  jail  uniform  was  located 
by  guards,  who  found  that  it  contained 
eight  Trazodone  pills  and  a clear  rock  that 
tested  positive  for  methamphetamine. 
Williams  returned  to  the  jail  to  claim  the 
container;  she  tested  positive  for  meth  when 
her  probation  officer 
was  called  to  the  jail, 
and  subsequently 
charged  with  felony 
possession  of  a con- 
trolled substance  and 
furnishing  prohib- 
ited articles. 

Colorado:  On 
June  11,  2013,  the 
Colorado  Depart- 
ment of  Corrections 
conducted  the  larg- 
est full-scale  prison 
evacuation  in  recent 
history.  Just  over  900 
prisoners,  starting 
with  a group  confined 
to  the  infirmary,  were 
moved  from  the  Ter- 
ritorial Correctional 
Facility  near  Colo- 
rado Springs  to  the 
East  Canon  Cor- 
rectional Complex 
due  to  the  danger 
posed  by  a spread- 
ing wildfire.  Officials 
were  concerned  not 
only  about  the  fire 


but  also  about  possible  air  quality  issues.  No 
injuries  were  reported  during  the  move. 

District  of  Columbia:  Paul  Mannina 
was  a senior  U.S.  Department  of  Labor  at- 
torney known  as  a family  man  and  respected 
lawyer.  Fie  was  found  dead  on  June  18, 
2013  with  his  throat  slashed  in  a D.C.  jail 
cell  following  his  arrest  for  a brutal  sexual 
assault  involving  an  attorney  co-worker. The 
victim,  who  was  beaten  so  severely  that  she 
required  facial  surgery,  initially  told  police 
that  the  attack  was  random  but  later  identi- 
fied Mannina,  whom  she  had  known  for  21 
years,  as  her  attacker  who  had  brutalized  her 
with  a stun  gun,  handcuffs  and  pepper  spray. 
Mannina’s  death  has  not  been  determined 
to  be  either  a homicide  or  suicide. 

Florida:  Prosecutors  say  Bernard 
Beliard,  27,  used  his  position  at  the  South 
Florida  Reception  Center  to  steal  lists 
containing  the  personal  information  of  805 
prisoners,  allegedly  for  the  purpose  of  com- 
mitting tax  fraud.  Beliard  pleaded  guilty  on 
May  7,  2013  to  aggravated  identity  theft 
and  fraud  charges;  he  met  four  times  with 
an  FBI  informant,  who  gave  him  $9,600 
for  the  lists.  Beliard  is  no  longer  employed 
at  the  prison. 

France:  Local  officials  in  Corsica,  a 
French  island  located  off  the  coast  of  Italy, 
announced  on  May  24,  2013  that  a heavy 
guard  detail  will  accompany  an  undisclosed 
number  of  prisoners  who  will  be  allowed 
out  ofjail  to  cycle  a stage  of  the  famedTour 
de  France  bicycle  race.  The  prisoners  - and 
guards  - have  been  training  on  roads  and 
home-trainers  in  the  jails  to  develop  the 
physical  stamina  necessary  to  take  on  the 
steep  hills  of  the  island. 

Georgia:  In  early  February  2013,  for- 
mer guard  Lance  D.  Driggers  was  caught 
trying  to  smuggle  four  quart-sized  and  two 
gallon-sized  bags  of  loose  tobacco,  plus  15 
packages  of  cigarette  rolling  papers,  into  the 
Augusta  State  Medical  Prison.  Driggers,  25, 
pleaded  guilty  on  May  23,  2013  and  was 
sentenced  under  the  First  Offender  Act  to 
more  than  two  years  of  probation. 

Georgia:  On  May  25,  2013,  prisoner 
Tony  Criswell  escaped  the  Twiggs  County 
Jail  through  a hole  he  was  accused  of  mak- 
ing in  a shower  wall.  Two  guards  on  duty  at 
the  time  have  been  fired  by  Sheriff  Darren 
Mitchum  for  failure  to  follow  the  jail’s  secu- 
rity protocols.  They  did  not  perform  hourly 
cell  block  checks  when  Criswell  allegedly 
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ripped  out  a shower  head,  slipped  through 
the  hole  and  climbed  a fence  to  escape. 
He  spent  three  days  on  the  run  before  be- 
ing captured.  Mitchum  said  there  was  no 
evidence  the  guards  had  actively  assisted 
Criswell  in  the  escape. 

Guatemala:  Thousands  of  Guatema- 
lans were  intentionally  infected  with  STDs 
in  the  1940s  by  U.S.  public  health  research- 
ers. [See:  PZiV, June  2011,  p. 30].  An  appeal 
in  their  lawsuit  against  the  U.S.  government 
over  the  medical  experiments  was  dismissed 
in  June  2013.  The  experimentation  was 
exposed  by  a U.S.  researcher  in  2009  and 
a legal  battle  ensued,  with  attorneys  rep- 
resenting an  estimated  5,000  Guatemalan 
victims  who  were  used  as  medical  guinea 
pigs  - including  prisoners,  soldiers,  sex 
workers,  mental  health  patients  and  school 
children.  Archived  records  of  notes  taken  by 
the  American  research  team  describe  how 
subjects  were  deliberately  infected  without 
their  consent.  President  Obama  had  apolo- 
gized to  the  Guatamalan  government  in 
October  2010  and  called  on  a special  com- 
mission to  look  into  the  experiments. 

Hawaii:  On  May  28,  2013,  a former 
Waiawa  Correctional  Facility  guard  was 
sentenced  to  one  year  of  probation  after 
pleading  guilty  to  reckless  endangerment. 
Damon  Pavao  was  involved  in  a March 
2012  incident  in  which  he  fired  multiple 
gunshots  from  his  Pearl  City  home,  causing 
a three-hour  shutdown  in  the  area  while 
police  negotiated  with  him  to  surrender. 
Under  the  terms  of  his  plea  agreement, 
Pavao  cannot  own  firearms  or  ammunition 
but  is  eligible  to  have  his  record  wiped  clean 


if  he  stays  out  of  trouble  for  five  years.  He 
was  fired  from  the  Department  of  Public 
Safety  following  the  shooting  incident. 

Indiana:  Heath  L.  Burgess,  incarcer- 
ated at  the  Tippecanoe  County  Jail,  was 
charged  on  June  3,  2013  with  fraud  and 
being  a habitual  offender  after  it  was  discov- 
ered that  he  filed  a false  grievance  claiming 
his  property,  valued  at  11,260,  had  been 
misplaced  by  jail  staff.  In  reality,  Burgess  had 
learned  that  his  property  was  inadvertently 
released  to  an  acquaintance,  and  asked  the 
man  to  hold  on  to  the  property  in  a recorded 
phone  call.  The  charges  were  filed  when  it 
was  discovered  that  Burgess  knew  where 
his  property  was  all  along. 

Kentucky:  In  June  2013,  after  an  infor- 
mant told  police  that  Suboxone  strips  had 
been  smuggled  into  the  Whitley  County 
Detention  Center,  Major  Steve  Lundy  and 
jail  officials  decided  the  best  way  to  handle 
the  situation  was  to  test  prisoners  for  drug 
use.  As  a result,  21  prisoners  who  tested 
positive  for  illicit  substances  now  face  new 
charges.  Investigators  hope  this  sends  a 
clear  message  that  contraband  drugs  will 
not  be  tolerated  at  the  facility. 

Louisiana:  Jason  Giroir,  35,  a former 
guard  at  the  Louisiana  State  Penitentiary 
in  Angola,  faces  a maximum  sentence  of 
25  years  after  pleading  guilty  to  participat- 
ing in  a plot  to  cover  up  the  beating  of  a 
handcuffed  prisoner.  On  May  29,  2013, 
Giroir  admitted  to  falsifying  records  in  a 
federal  investigation  and  making  a false 
statement  to  the  FBI.  Federal  prosecutors 
say  Giroir  witnessed  another  officer  beating 
the  prisoner  injanuary  2010, but  submitted 


a false  report  that  denied  the  assault  had 
occurred. 

Maine:  On  July  11,2013  a woman  filed 
a federal  civil  rights  lawsuit  claiming  that 
a former  jail  guard  had  coerced  her  into 
sexual  activity  at  least  three  times  while  she 
was  incarcerated  at  the  Knox  County  Jail. 
The  complaint  also  alleges  there  were  other 
incidents  involving  male  guards  having  sex 
with  female  prisoners.  Former  jail  guard 
Adam  Grierson,  26,  was  arrested  in  Octo- 
ber 2013  and  charged  with  three  counts  of 
gross  sexual  assault.  He  previously  had  been 
charged  with  trafficking  contraband  after 
allegedly  giving  a cigarette  to  the  prisoner 
he  is  accused  of  sexually  abusing,  though 
the  trafficking  charge  was  later  dismissed.  A 
second  Knox  County  jail  guard,  Richard  S. 
Wellington,  60,  was  arrested  in  late  October 
2013  for  engaging  in  sexual  misconduct 
with  a female  prisoner  in  exchange  for 
candy  bars  and  a shaving  razor. 

Maine:  Walter  Wagner,  30,  an  off- 
duty  guard  at  the  Maine  Coastal  Regional 
Reentry  Center,  was  hospitalized  on  June  4, 
2013  after  his  personal  firearm  discharged, 
wounding  him  in  the  thigh.  His  wife  called 
to  report  the  injury,  which  occurred  on 
Wagner’s  day  off.  The  .40  caliber  Glock 
handgun  was  Wagner’s  own  weapon  and 
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not  a work-issued  gun.  He  did  not  appear 
to  be  seriously  injured,  according  to  Chief 
Deputy  Jeff  Trafton  of  the  Waldo  County 
Sheriff’s  Office. 

Michigan:  David  Gladstone  is  a 
Lansing-area  jail  guard  who  allegedly  as- 
saulted a prisoner  on  March  8,  2013.  He 
was  formally  charged  with  misdemeanor 
assault  and  battery  stemming  from  the 
incident,  and  suspended  and  placed  on  paid 
administrative  leave  on  March  22, 2013.  If 
convicted,  Gladstone  faces  up  to  93  days 
in  jail  and  $500  in  fines.  He  was  previously 
involved  in  a 2009  lawsuit  filed  against 
a group  of  guards  who  assaulted  another 
prisoner  at  the  Lansing  detention  facility; 
that  suit,  which  named  the  City  of  Lansing 
and  four  officers  as  defendants,  including 
Gladstone,  settled  for  $46,500. 

Michigan:  On  June  3,2013,  a federal 
judge  recommended  that  former  Michigan 
Supreme  Court  Justice  Diane  Hathaway 
serve  her  one-year  prison  sentence  for  bank 
fraud  at  “Camp  Cupcake”-  the  federal  pris- 
on camp  in  Alderson,  West  Virginia  where 
Martha  Stewart  and  former  Detroit  City 
Councilwoman  Monica  Conyers  served 
time.  When  Hathaway’s  attorney  was 
asked  if  he  thought  the  camp  was  a suitable 
facility  for  his  client,  he  commented  that 
the  Alderson  facility  isn’t  exactly  a prison. 
“It’s  an  adult  day  care,”  he  said.  Although 
he  had  argued  for  community  service, 
federal  prosecutors  disagreed,  stating  that 


Hathaway  should  have  known  better  than 
to  commit  fraud. 

New  York:  Rensselaer  County  Jail 
Master  Sergeant  Anthony  Patricelli  turned 
himselfin  on  June  7,2013  and  was  arrested 
for  illegally  accessing  a state-maintained 
computer  database.  Patricelli  was  arraigned 
and  then  released  on  two  felony  counts  of 
falsifying  business  records  and  computer 
trespass  after  using  the  E-Justice  database 
to  check  the  criminal  history  of  a former 
girlfriend’s  new  boyfriend.  The  security 
breach  was  revealed  in  a May  2013  audit 
of  the  system.  It  was  unclear  whether  the 
Sheriff’s  Department  internal  investigation 
has  concluded  or  if  Patricelli  will  face  ad- 
ditional disciplinary  action. 

New  York:  Christopher  Clavell,  a 
Rikers  Island  jail  guard,  was  a suspect  in 
the  August  2000  shooting  death  of  his  ex- 
girlfriend, Barbara  Perez,  for  over  a decade. 
He  was  arrested  and  finally  charged  in  2011, 
convicted  of  second-degree  murder  on  June 
6,  2013  and  sentenced  to  25  years  to  life. 
Perez’s  body  was  found  shot  eight  times 
in  the  head  and  once  in  the  chest;  Clavell 
had  reportedly  said  he  would  rather  kill 
her  than  pay  child  support  for  their  then 
2-year-old  son.  District  Attorney  Rich- 
ard A.  Brown  credited  investigators  who 
continued  to  work  the  cold  case  as  they 
pursued  Clavell. 

North  Carolina:  On  May  13,  2013, 
William  Neville  Dowe,  a former  guard 
at  the  Federal  Correctional  Institution  in 
Butner,  was  sentenced  to  three  years  in 
prison  for  taking  bribes  from  prisoners. 


Investigators  say  that  from  July  2011  to 
June  2012,  Dowe  received  bribes  totaling 
around  $15,000  in  exchange  for  contraband 
that  he  smuggled  into  the  facility  and  sold 
to  prisoners,  including  cigarettes,  alcohol, 
marijuana,  pornographic  magazines  and  cell 
phones.  Dowe  will  serve  an  additional  three 
years  of  supervised  release  upon  completion 
of  his  prison  term. 

Pennsylvania:  A former  administra- 
tor at  the  Chester  County  Prison  is  facing 
charges  stemming  from  the  sexual  abuse  of 
two  of  his  young  foster  children.  Officials 
say  that  Leroy  Mitchell,  60,  and  his  wife 
have  fostered  more  than  50  children  over 
the  past  few  decades,  and  that  a search  for 
additional  victims  continues.  The  initial 
victims  were  between  the  ages  of  7 and  9 
at  the  time  of  the  assaults.  Mitchell  was 
arrested  on  May  31,  2013  and  housed  at 
the  Montgomery  County  Prison  due  to  his 
prior  employment  at  the  Chester  County 
facility.  The  investigation  is  ongoing. 

Pennsylvania:  On  May  30,  2013,  an 
Erie  County  prison  guard  was  suspended 
indefinitely  without  pay  pending  an  ad- 
ministrative hearing.  Authorities  allege 
that  29-year-old  guard  Brent  Carr  bought 
a car  stereo  and  big-screen  television  from 
a prisoner  who  was  trying  to  raise  bond 
money.  Carr,  who  allegedly  had  telephone 
and  text  message  communications  with  the 
prisoner’s  girlfriend  as  well  as  the  prisoner 
himself,  admitted  that  he  understood  what 
he  did  was  wrong. 

Pennsylvania:  Christopher  M.  Gan- 
ues,  40,  was  arrested  on  June  4,  2013  on 
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charges  of  felony  involuntary  deviate  sexual 
intercourse  by  forcible  compulsion,  felony 
criminal  attempt  of  a rape  threat,  felony 
sexual  assault  and  other  related  charges. 
Ganues,  a guard  at  SCI  Graterford,  is 
accused  of  forcing  a prisoner  to  perform 
sexual  acts  by  threatening  him  with  the  loss 
of  visitation  privileges.  The  prisoner  sent  a 
letter  to  the  State  Police  that  included  a 
sample  of  Ganues’  semen  as  evidence. 

Puerto  Rico:  An  employee  of  Canteen 
Correctional  Services,  a private  contractor 
that  provides  prison  food  services,  was  ar- 
rested in  June  2013  for  allegedly  delivering 
heroin  to  a prisoner. The  case,  which  is  being 
investigated  by  the  U.S.  Attorney’s  office 
and  the  FBI,  alleges  that  Abimael  Bello 
Burgos  received  $1,000  in  cash  from  an  un- 
dercover agent  to  smuggle  the  narcotics  into 
Bayamon  State  Prison.  Burgos  was  charged 
with  conspiracy  and  possession  with  intent 
to  distribute  100  grams  of  heroin. 

Puerto  Rico:  Prison  guard  Angel 
Marrero  Hernandez  was  arrested  on  May 
17, 2013  on  child  pornography  charges  for 
encouraging  a 15-year-old  girl  to  exchange 
nude  cell  phone  photos  with  him.  He  was 
ordered  held  in  the  federal  jail  in  Guaynabo 
to  await  trial. 

Russia:  The  fate  of  a black  and  white 


feline  is  unknown  after  it  was  caught  in 
April  2013  sneaking  into  Russian  Prison 
Colony  Number  One  carrying  cell  phones 
and  chargers  taped  to  its  body.  Officials 
at  the  prison  colony  stated  that  various 
attempts  to  smuggle  contraband  into  the 
facility  have  been  foiled  before,  but  this  was 
the  first  attempt  involving  a cat.  A cat  was 
also  used  to  smuggle  heroin  into  a prison 
in  South  Russia’s  Rostov  Region  in  August 

2012,  and  into  a Brazilian  prison  in  January 

2013.  [See:  PLN,  May  2013,  p.56]. 

Texas:  Following  a six-week  internal 

investigation,  two  guards  at  the  Bexar 
County  Jail  have  been  placed  on  admin- 
istrative leave.  Alvaro  Ramirez  III  and 
Michael  Smith  allegedly  punched  and 
beat  prisoner  Shawn  McHazlett  inside  his 
cell  on  March  31,  2013;  Ramirez  entered 
the  cell  and  instigated  the  beating,  while 
Smith  allegedly  tried  to  cover  up  the  assault. 
A third  guard  who  witnessed  the  attack 
resigned  three  days  later,  stating  that  the 
beating  solidified  his  decision  to  quit.  The 
former  guard,  who  asked  not  to  be  identi- 
fied, said  “I  felt  like  I can’t  work  in  this  type 
of  environment.” 

Texas:  Prisoner  Joe  Hernandez  was 
brutally  killed  by  four  fellow  prisoners  who 
kicked  and  punched  him  to  death  on  July 


29,  2012  at  the  West  Texas  Intermediate 
Sanction  Facility.  For  reasons  that  were 
unclear  in  news  reports,  the  four  suspects 
in  Hernandez’s  death  - Manuel  Leal,  Jose 
Rafael  Valdez,  Jr. , Christopher  McDonough 
and  Arthur  Maldonado  - were  released 
from  custody  after  the  attack.  They  were 
arrested  in  June  2013  and  face  manslaugh- 
ter charges;  bail  for  the  men  was  set  at 
$100,000  each. 

Texas:  McLennan  County  Jail  Ad- 
ministrator John  Kolinek  and  his  staff 
have  determined  that  serving  prisoners 
powdered  milk  instead  of  regular  milk  in  a 
carton  will  save  the  county  nearly  $30,000  a 
year. The  prisoners  began  receiving  powered 
milk  in  May  2013.  As  the  jail’s  population 
continues  to  rise,  county  officials  have 
begun  paying  LaSalle  Southwest  Correc- 
tions, a for-profit  prison  company,  to  house 
the  overflow  of  prisoners  from  McLennan 
County.  County  Commissioner  Kelly  Snell 
said  the  county  was  $6  million  over  budget 
in  the  past  two  years  and  is  seeking  ways 
to  cut  costs. 

Thailand:  In  a move  to  improve  the 
country’s  human  rights  record,  Thailand’s 
Corrections  Department  began  a pilot 
program  on  May  15,  2013  to  remove 
heavy  ankle  chains  from  prisoners  at  the 
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Bang  Kwang  Central  Prison  in  Bangkok. 
Prime  Minister  Yingluck  Shinawatra  told 
reporters  that  Thailand  wants  to  rehabilitate 
rather  than  simply  punish  prisoners.  “We 
aim  to  change  and  develop  inmates’  be- 
havior instead  of  using  chains,”  she  stated. 
Some  prisoners  expressed  appreciation 
for  the  policy  change.  One,  who  had  been 
required  to  wear  the  ankle  chains,  said,  “It 
made  me  feel  worse  than  an  animal.  I never 
chained  my  dog.” 


Washington:  Prison  guard  Brandy 
Boyer  was  running  late  for  work  on  May  18, 
2013  when  she  spotted  David  Daniel  McEl- 
roy,  28,  wearing  a prison-issued  shirt  and 
pants  outside  the  Larch  Corrections  Center. 
She  called  the  prison  and  learned  that  guards 
were  in  the  process  of  confirming  an  escape. 
Boyer  then  called  911  for  backup.  McElroy, 
who  was  serving  time  for  burglary  and  drug 
possession,  attempted  to  run  but  was  quickly 
apprehended.  Larch  officials  said  they  believe 
he  stood  on  a garbage  can  and  used  a sheet 
and  pillow  to  shield  himself  from  razor  wire 
as  he  scaled  a 10-foot  fence. 


West  Virginia:  Former  prison  guard 
Franklin  Bayard  Gibson,  Jr.  was  ordered  to 
serve  consecutive  sentences  after  admitting 
to  bringing  tobacco  into  the  Huttonsville 
Correctional  Center  for  his  incarcerated 
cousin.  His  guilty  pleas  to  charges  of  bribery 
and  conspiracy  to  commit  bribery  resulted 
in  prison  terms  of  two  to  15  years  when 
he  was  sentenced  on  May  3, 2013.  Gibson 
stated  he  had  made  1600  to  1700  by  smug- 
gling the  contraband.  His  attorney  pointed 
out  that  Gibson  had  no  criminal  record  and 
said  of  the  tobacco,  “it’s  not  as  if  it  were 
heroin.”  FJ 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of  confine- 
ment claims  affecting  large  numbers  of  prisoners. 
Publishes  the  NPP  Journal  (available  online  at: 
www.aclu.org/national-prison-project-journal- 
fall-201 1)  and  the  Prisoners' Assistance  Directory 
(write  for  more  information).  Contact:  ACLU  NPP, 
91 5 1 5th  St.  NW,  7th  FI.,  Washington,  DC  20005 
(202)  393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International,  5 
Penn  Plaza,  New  York  NY  1 0001  (21 2)  807-8400. 
www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  in  prison  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact:  CHJ, 
900  Avila  Street,  Suite  102,  Los  Angeles,  CA  90012. 
HIV  Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice.org 

Centurion  Ministries 

Works  to  exonerate  the  wrongfully  convicted,  in 
both  cases  involving  DNA  evidence  and  those  that 
do  not.  Centurion  only  takes  1 -2  new  cases  a year 
involving  actual  innocence.  They  do  not  consider 
accidental  death  or  self-defense  murder  cases,  he 
said/she  said  rape  cases,  or  child  abuse  or  child  sex 
abuse  cases  unless  there  is  physical  evidence.  All 
case  inquiries  must  be  from  the  prisoner  involved, 
in  writing.  Contact:  Centurion  Ministries,  221 
Witherspoon  Street,  Princeton,  NJ  08542  (609) 
921-0334.  www.centurionministries.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  Florida,  California,  New  York,  Texas  and 
Louisiana.  Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1 904  Franklin  Street 
#504,  Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


The  Exoneration  Project 

The  Exoneration  Project  is  a non-profit  organiza- 
tion dedicated  to  working  to  free  prisoners  who 
were  wrongfully  convicted. The  Project  represents 
innocent  individuals  in  post-conviction  legal 
proceedings;  typical  cases  involve  DNA  testing, 
coerced  confessions,  police  misconduct,  the  use  of 
faulty  evidence,  junk  science  and  faulty  eyewitness 
testimony,  and  ineffective  assistance  of  counsel 
claims.  Contact: The  Exoneration  Project,  312  North 
May  Street,  Suite  100,  Chicago,  Illinois  60607  (312) 
789-4955.www.exonerationproject.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of 
prisoners,  prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road,  Suite 
1 #510,Jenkintown,  PA  19046  (215)576-1110. 
www.fcnetwork.org 

FAMM 

FAMM  (Families  Against  Mandatory  Minimums) 
publishes  the  FAMMGram  three  times  a year, 
which  includes  information  about  injustices  result- 
ing from  mandatory  minimum  laws  with  an  em- 
phasis on  federal  laws.  Recommended  donation 
of  $10  for  a subscription.  Contact:  FAMM,  1612  K 
Street  NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs  for 
prisoners  in  the  New  York  City  area  and  occasion- 
ally publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues, 
primarily  in  New  York.  Contact:  The  Fortune 
Society,  29-76  Northern  Blvd.,  Long  Island  City,  NY 
1 1 101  (212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are  at 
the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  40  Worth  St.,  Suite 
701,  New  York,  NY  10013  (212)  364-5340.  www. 
innocenceproject.org 


Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to  end 
sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and  released 
rape  survivors  and  activists  for  almost  every  state. 
Contact:  JDI,  3325  Wilshire  Blvd.  #340,  Los  Angeles, 
CA  90010  (213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print  magazine, 
Justice  Denied  continues  to  provide  the  most 
comprehensive  coverage  of  wrongful  convictions 
and  how  and  why  they  occur.  Their  content  is 
available  online,  and  includes  all  back  issues  of 
the  Justice  Denied  magazine  and  a database  of 
more  than  3,000  wrongly  convicted  people.  Con- 
tact: Justice  Denied,  P.O.  Box  6891 1,  Seattle,  WA 
981 68  (206)  335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants  (CURE) 
is  a national  organization  with  state  and  special 
interest  chapters  that  advocates  for  rehabilitative 
opportunities  for  prisoners  and  less  reliance  on 
incarceration.  Publishes  the  CURE  Newsletter.  $2  an- 
nual membership  for  prisoners.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual  newsletter 
that  reports  on  drug  war-related  issues,  releasing 
prisoners  of  the  drug  war  and  restoring  civil 
rights.  A subscription  is  $10  for  prisoners  and  $30 
for  non-prisoners.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  991 14  (509)  684- 
1 550.  www.november.org 

Prison  Activist  Resource  Center 

PARC  is  a prison  abolitionist  group  committed  to 
exposing  and  challenging  all  forms  of  institution- 
alized racism,  sexism,  able-ism,  heterosexism  and 
classism,  specifically  within  the  Prison  Industrial 
Complex.  PARC  produces  a free  resource  direc- 
tory for  prisoners,  and  supports  activists  working 
to  expose  and  end  the  abuses  of  the  Prison 
Industrial  Complex  and  mass  incarceration. 
Contact:  PARC,  P.O.  Box  70447,  Oakland,  CA  9461 2 
(510)  893-4648.  www.prisonactivist.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  9-1-2013  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  |__| 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $35.00.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  courses  by  mail.  Holiday  Special!  1071  

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 

pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 

ucator  with  experience  teaching  English  to  prisoners.  1046  |__| 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  |__| 

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  

Criminal  Law  in  a Nutshell,  by  Arnold  H.  Loewy,  5th  edition,  387  pages. 

$43.95.  Provides  an  overview  of  criminal  law,  including  pun- 

ishment,  specific  crimes,  defenses  & burden  of  proof.  1086  |__| 


*••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

• Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

: 1.  Four  (4)  FREE  Issues  for  40  total!  or 

• 2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

• Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 

• Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
l that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 

• rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
l abuse  by  prison  officials;  it  also  explains  how  to  enforce 

• your  rights,  including  through  litigation.  1060  


Spanish-English/English-Spanish  Dictionary,  2nd  ed.  Random  House. 

$15.95.  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034a 

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer,  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent  Devastating  critique 
of  police  and  prosecutorial  misconduct.  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S. A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pages.  $49.95.  This  is  PLN’s  second  pub- 
lished book,  written  by  federal  prisoner  Brandon  Sample,  which  covers 
ineffective  assistance  of  counsel  issues  in  federal  habeas 
petitions.  Includes  hundreds  of  case  citations!  1078  l__l 

Complete  GED  Preparation,  by  Steck-Vaughn,  922  pages.  $24.99.  This 
useful  handbook  contains  over  2,000  GED-style  questions  to  thoroughly 
prepare  students  for  taking  the  GED  test.  It  offers  complete  coverage  of 
the  revised  GED  test  with  new  testing  information,  instruc- 
tions and  a practice  test.  1099  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  I 
follow  and  exercises  to  perform,  plus  a bibliography.  1031  1 1 j 

Arrested:  What  to  Do  When  Your  Loved  One’s  in  Jail,  by  Wes  Den- 
ham, 240  pages.  $16.95.  Whether  a defendant  is  charged  with  misdemeanor 
disorderly  conduct  or  first-degree  murder,  this  is  an  indispensable  guide  for 
those  who  want  to  support  family  members,  partners  or  — 
friends  facing  criminal  charges.  1084  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  I 
claims  arising  from  accidents.  1075  I I I 

Sue  the  Doctor  and  Win!  Victim’s  Guide  to  Secrets  of  Malpractice 
Lawsuits,  by  Lewis  Laska,  336  pages.  $39.95.  Written  for  victims  of  medi- 
cal malpractice /neglect,  to  prepare  for  litigation.  Note  that  this  book  ad- 
dresses medical  malpractice  claims  and  issues  in  general,  not 
specifically  related  to  prisoners.  1079  |__| 

Advanced  Criminal  Procedure  in  a Nutshell,  by  Mark  E.  Cammack  and 
Norman  M.  Garland,  2nd  edition,  505  pages.  $43.95.  This  text  is  designed 
for  supplemental  reading  in  an  advanced  criminal  procedure  course  on  the 
post-investigation  processing  of  a criminal  case,  including  r~ 
prosecution  and  adjudication.  1090  |__| 


Our  Bodies,  Ourselves,  by  The  Boston  Women’s  Health  Book  Collective, 
944  pages.  $26.00.  This  book  about  women’s  health  and  sexuality  has  been 
called  “America’s  best-selling  book  on  all  aspects  of  women’s  I- 
health,”  and  is  a great  resource  for  women  of  all  ages.  1082  |__| 

Arrest-Proof  Yourself,  by  Dale  Carson  and  Wes  Denham,  288  pages. 
$14.95.  This  essential  “how  not  to”  guide  written  by  an  ex-cop  explains 
how  to  act  and  what  to  say  when  confronted  by  the  police  to  minimize  the 
chances  of  being  arrested  and  avoid  additional  charges.  Includes  informa- 
tion on  basic  tricks  that  police  use  to  get  people  to  incrimi- 
nate themselves.  1083  

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  

Criminal  Procedure:  Constitutional  Limitations,  by  Jerold  H.  Israel  and 
Wayne  R.  LaFave,  7th  edition,  603  pages.  $43.95.  Intended  for  use  by  law 
students,  this  is  a succinct  analysis  of  constitutional  standards 
of  major  significance  in  the  area  of  criminal  procedure.  1085  l__l 

A Dictionary  of  Criminal  Law  Terms  (Black’s  Law  Dictionary®  Series), 
by  Bryan  A.  Garner,  768  pages.  $33.95.  This  handbook  contains  police 
terms  such  as  preventive  detention  and  protective  sweep,  and  phrases  from 
judicial- created  law  such  as  independent-source  rule  and  open-fields  doc- 
trine. A good  resource  to  help  navigate  your  way  through  the  P 
maze  of  legal  language  in  criminal  cases.  1088  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$30 

$ 60 

$ 90 

$120 

Individuals 

$35 

$ 70 

$105 

$140 

Professionals 

(Attorneys,  agencies,  libraries) 

$90 

$180 

$270 

$360 

Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  61 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  61 

(All  subscription  rates  and  bonus  offers  are  valid  as  of  9-1-2013) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  561-360-2523 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  1151 
Lake  Worth,  FL  33460 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  institutional  policies. 

Please  Change  my  Address  to  what  is  entered  below  □ 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $18  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  6 bonus  issues  for  54  issues  total! 

Random  sample  issue  of  PLN  - $3.50  each  
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ATTENTION!!  CA  3rd  STRIKERS  DON’T  BE  LEFT  OUT  OR  WAIT  FOR  THE  SYSTEM.  WE  CAN  HELP! 

INMATE  LEGAL  HELP  411  FREEDOM  ANGELS 

Brian  P - “They  helped  me  remove  4 life  sentences 
“Big”  D McGwen  - Back  into  Court..  And  SET  FREE 
Tyron  S.  - 38  years  deducted..  FREE  NOW! 

PERSONALIZED  A REASONABLY  PRICED 


ADVANCED  LEGAL  SERVICES 
SUCCESSFUL  WINNING  STRATEGIES 

EVEN  YOUR  ODDS 

We  find  the  MISSING 
facts  & information  that 
were  never  considered 
or  heard  in  your  case 
originally. 

OUR  GOAL=  Evidentiary  Hearing  for  YOU! 

MAKE  FREEDOM  A PRIORITY? 

HAVE  FAMILY  / FRIENDS  CALL  NOW 
PLANHELP@41 1 FreedomANGELS.com 
HABEAS  Booklet  ~ $20  PayPal  or  Stamps 

WWW.  41 1 FreedomANGELS.com 


TT-T3'  P 

WRITS~MOTIONS~BRIEFS 

3rd  STRIKERS  GO  to  TOP  of  the  List 
• Post  Conviction  Relief  Assistance 
•Writ  Of  Habeas  Corpus-state  / Federal 

• Sentence  Modifications 
• Pre-Post  Parole  Board 

• In  House  Legal  Investigators 

• Resolve  Warrants  on  pending  cases 
•MANY  Other  Legal  Services 

AGGRESSIVE  REPRESENTATION  to  PROTECT  YOUR  RIGHTS 

JACKSON  & ASSOCIATES  LAW  CENTERS 
402  W.  Broadway  POB  81609  San  Diego,  CA  92138 
24/7  call  NOW!  1 *855*41 1 ‘ANGELS  (2643) 


A.  Prison  Legal 


Dedicated  to  Protecting  Human  Rights 


Investigations 


Publications 


If  you  need  to  know 
about  prisons  and 
jails  or  are  litigating 
a detention  facility 
case,  you  can't  afford 
not  to  subscribe 
to  our  website! 


Online  subscribers 
get  unlimited, 
24-hour  a day  access 
to  the  website 
and  its  content! 


Sign  up  for 
^B^PLN'sFREE 
listservto 
receive  prison  and 
jail  news  and  court 
rulings  by  e-mail. 


► PLN's  website  offers  all  issues  of  PLN 
in  both  searchable  database  and 
PDF  formats.  Issues  are  indexed  and 
posted  as  soon  as  they  go  to  press. 

► Publications  section  has  numerous  down- 
loadable government  reports,  audits  and 
investigations  from  around  the  country. 

► Full  text  decisions  of  thousands  of  court 
cases,  published  and  unpublished. 

► All  content  is  easy  to  print  for  down- 
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